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VOLCJM.E    II. 

CHAPTEE  XXI. 

EVIDENCE  AT  LAW  ANJX  IN  EQUITY. 

§  329.  Evidence  in  general.  The  Eevised  Statutes  pro- 
vide that  "the  mode  of  proof  in  the  trial  of  actions  at  common 
law  shall  be  by  oral  testimony  and  examination  of  witnesses, 
in  open  coutt,  except  as  hereinafter  provided :"  ^  and  "lie  mode 
of  proof  in  causes  of  equity  and  of  admiralty  and  maritime 
jurisdiction  shall  be  according  to  rules  now  or  hereafter  pre- 
scribed by  the  Supreme  Court,  except  as  herein  specially  pro- 
vided for."  *  Evidence  consists  of  adn^issions  upon  the  record, 
documents,  and  the  testimony  of  witnesses.  'No  objection  can 
be  taken,  on  an  appeal  to  the  Supreme  Court,  to  the  admissi- 
bility in  evidence  of  any  deposition,  deed,  grant,  or  other  ex- 
hibit found  in  the  record,  unless  the  record  shows  that  objection 
was  taken  thereto  in  the  court  -below.'  The  Federal  courts 
take  judicial  notice  of  all  public  statutes,  whether  State*  or 

§  329.     1 U.  S.  R.  S.,  §  861.    See  825 ;  Southern  Pac.  Co.  v.  De  Valle 

Beardsley  V.  Littell,  14  Blatchf .  102 ;  Da  Costa,  C.   C.  A.,   190  Fed.  689. 

Ex  parte  Fisk,  113  U.  S.  713,  28  li.  Acts  which  provide  for  the  oonstruc- 

ed.   1117.  tion,    operation    and   lease    of   rail- 

S  U.  S.  R.  S.,  §  862.     See  Blease  roads  are  public  acts  of  which  the 

V.  Garlington,  92  U.  S.  1,  23  L.  ed.  courts  take  judicial  notice.     West- 

521.  em  &  A.  E.  Co.  v.  Roberson,  C.  C. 

»S.  C.Rulel3.  A.,  61  Fed.  592.    The  Federal  courts 

4  0wings  V.  Hull,   9  Pet.   607,   8  will  follow  a  State  statute  provid- 

L.    ed.    1061 ;    Gormley   v.    Bunyan,  ing  that  judicial  notice  shall  be  tak- 

138  U.  S.  623,  635,  34  L.  ed.  1086,  en   of  every   act  of  the   legislature 

1090;  Mills  v.  Green,  159  U.  S.  ,651,  whether  public  or  private.     Case  v. 

40  L.  eiJ.  293;  Fourth  Nat.  Bank  v.  Kelly,  133  U.  S,  21,  33  L.  ed.  513. 

Franefclyn,  120  U.  S.  747,  30  L.  ed.  They   may;  take   judicial   notice   of 
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Federal ;  *  of  treaties  of  the  United  States,*  of  executive 
regulations  authorized  by  acts  of  Congress  which  have  the 
force  of  statute,'  and  in  general  of  all  facts  of  which  judicial 
notice  is  taken  by  other  courts.' 


the  State  statutes  .which  were  in 
force  before  the  adoption  of  the  Fed- 
eral Constitution.  Loree  v.  Abner, 
C.  C.  A.,  57  .Fed.  159.  They  wjll  al- 
so take  judicial  notice  of  any  rule 
of  law  established  by  the  decisions 
of  the  State  courts.  Lamar  v.  Mi- 
cou,  114  U.  S.  218,  29  L.  ed.  94. 
But,  it  has  been  held,  not,alwa,ys  of 
a  rule  of  practice.  Yarnell  v.  Fel- 
ton,  104  Fed.  161;  Randall  v.  New 
England  Order  of  Protection,  118 
Fed.  782.  Nor  of  a  municipal  ordi- 
nance. This  must  be  pleaded  and 
proved.  Choctaw,  0.  &  G.  R.  Co.  v. 
Hamilton,  182  Fed.  117.  They  may 
take  notice  of  a  foreign  statute  reg-, 
ulating  navigation.  The  New  York, 
175  U.  S.  187,  44  L.  ed.  126.  And  of 
public  statutes  of  a  foreign  nation 
while  exercising-  jurisdiction  over 
territory  since  acquired  by  the 
United  States.  U.  S.  y.  Perot,  98 
U.  S.  428,  25  L.  ed.  251;^  U.  S.  y. 
Chaves,  159  U.  S.  452,  40  L.  ed.'2i5; 
Bouldin  v.  Phelps,  30  Fed.  547. 
Otherwise  they  do  not  take  judi- 
cial notice  of  foreign  statutes.  Liv- 
erpool &  G.  W.  Co.  V.  Phoenix  Ins. 
Co.,  129  U.  S.  397,  32  L.  ed.  788; 
Coghlan  v.  South  Carolina  R.  Co., 
142  U.  S.  101,  35  L.  ed.  951.  The 
courts  take  judicial  notice  of  the 
seals  of  State  of  foreign  nations, 
but  not  of  their  inferior  depart- 
ments, officers  and  their  seals. 
Schoerken  v.  Swift  &  C.  &  B.  Co.,  7 
Fed.  469,  471.  Nor  of  the  local 
laws  of  the  various  tribes  in  the 
Indian  Territory.  Wilson  v.  Owens, 
C.  C.  A.,  86  Fed.  571.  Of.  Davison 
V.   Gibson,   C.   C.   A.,   56   Fed.   443. 


Nor,  it  has  been  held,  of -the- local 
rules  and  regulations  of  mines  even 
when  they  are  recognized  by  the 
mining  laws  of  the  United  States. 
Meyer  v.  Stevens,  78  Fed.  787. 

6  Such  as  an  act  of  Congress  au- 
thorizing the  construction  of  a 
bridge.  Pennsylvania  Ry.  Co. .  v. 
Baltimore  &  N.  Y.  Ry.  Co.,  37  Fed. 
129. 

6  Lacroix  Fils  v.  Sarrazin,  15 
Fed.  489. 

TCaha  V.  U.  S.,  152  U.  S.  211, 
222,  38  L.  ed.  415,  419;  U.' S.  v. 
Williams,  6  Mont.  379:  Ex  part". 
Lair,  177  Fed.  789,  795;  Leonard  v. 
Lennox,  C.  C.  A.,  181  Fed.  ,760. 

8  It  has  been  held  that  judicial 
notice  will  be  taken;  of  a  public 
proclamation  of  general  pardon  and 
amnesty.  Jenkins  v.  Collard,  145 
U.  S.  546,  36  L.  ed.  812.  Of  the 
acts  of  the  Executive  Department 
In  relation  to  a  Guano  island. 
Jones  V.  U.S.,  137  U.  S.  202,  34  L. 
ed.  691.  Of  proclamations  concern- 
ing a,  blockade  and  of  the -practice 
in  the  Navy  Department  in  regard 
to  captures.  The  Paqiieta  Habana, 
175  U.  S.  677,  44  L.  ed.  320.  Of 
the'  custom  of  issviing  and  dating 
land  patents  several  years  after  the 
payment  of  the  purchase^money  and 
the  issue  of  the  certificates  of  entry. 
Bigelow  V.  Chatterton,  C.  C.  A.,  51 
Fed.  614.  Of  the  presence  in  Con- 
gress of  representatives  ■  chosen  at 
a  particular  election. '  Jones  v. 
Montague,  194  U.  S.  -147,  153,  48 
L.  -ed.  913,  915;  Richardson  v.  Mc- 
Chesney,  218  U.  S.  4g7,-  54-  L.  ed. 
1121.     Of    corf espohddnce    between 
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State  and  Federal  officers  eoncern- 
ing  swamp  lands.  Kirby  v.  Lewis, 
39  Fed.  66.  Perovich  v.  Perry,  C. 
C.  A.,  167  Fed.  789,  where  a  tele- 
gram signed  by  the  surname  of  the 
Attorney  General  #as  presumed  to 
])e  authentic.  Qf  an  order  of  the 
Secretary  of  the  Interior  withdraw- 
ing from  sale  or  other  disposition 
certain  public  land.  So.  Pac.  E.  Co. 
V.  Groeck,  68  Fei.  609.  But  not, 
it  has  been  held,  of  the  filing  of 
the  map  of  a  railroad  route  in  the 
Interior  Department.  McKeoin  v. 
No.  P^c.  R.  Co.,  45  Fed.  464.  Nor 
of  the  regulations  of  the  light-house 
board.  Smith  v.  Hakopee,  C.  C.  A., 
97  Fed.  974.  Nor  of  the  issue  of 
letters-patent  for  inventions.  Bot- 
tle Seal  Co.  V.  De  La  Vergne  B.  & 
S.  Co.,  47  Fed.  59.  Nor  of  the  facts 
stated  in  reports  and  messages  of 
Governors  to  ;  State  legislatures. 
Houston  &  T.  G.  Ry.  Co.  v.  Texas, 
177  IT.  S.  66,  94,  44  L.  ed.  673,  686. 
But  see  Coeur  d'Alene  C.  &  M.  Co. 
V.  Miners'  Union,  19  L.R.A.  382,  51 
Fed.  260.  Nor  of  a  report  of  » 
State  auditor  concerning  the 
amounts  of  the  various  kinds  of 
property  subject  to  taxation.  First 
Nat.  Bank  v.  Chapman,  173  U.  S. 
205,  43  L.  ed.  669.  It  has  been 
held,  however,  that  .a  court  may 
take  judicial  notice  of  an  estab- 
lished custom  of  State  officers'  to 
assess  property  for  taxation  at  less 
than  its  actual  value.  Railroad  & 
Tel-.  Cos.  v.  Board  of  Equalizers,  85 
Fed.  302;  contra,  New  York  v.  Bar- 
ker, 179  U.  S.  279.  The  courts  will 
take  judicial  notice  of  historical 
facts  such  as  the  existence  of  ,jcivil 
war  in  a  foreign  State.  Underhill 
V.  Hernandez,  168  U.  S.  250,  42  L.  ed. 
456.  That  the.  Dominion  of  Canada 
is,  a  British  possession.  Ex  parte 
La.nei  6  Fed.  34;  Lumley.v.  Wabash 


By.  Co.,  71  Fed.  21;  but  see  s.  c, 
,C.  C.  A.,  76  Fed.  66,  69.  That  the 
civil  law  is  the  foundation  of  the 
jurisdiction  of  France,  but  not  of 
any  details  of  the  same,  such  as  the 
right  of  heirs  to  collect  a  claim  due 
their  ancestor  without  the  appoint- 
ment of  a.  personal  representative. 
Barrielle  v.  Bettman,  199  Fed.  838. 
That  the  lands  surrounding  Seattle 
harbor  have  for  years,  been  selected 
and  known  as  the  site  of  a  city. 
Ex  parte  Davidson,,  57  Fed.  883. 
But  not,  it  has  been  held,  of  the 
fact  that  during  the  Civil  War  the 
courts  of  a  county  were  closed. 
Cross  V.  Sabin,  13  Fed.  308.  The 
courts  will  take  judicial  notice  of 
the  boundaries  of  the  State  or  coun- 
ty where  they  hold  their  sessions, 
of  the  judicial  districts  and  of  the 
municipal  subdivisions  within  such 
State,  and  of  the  distance  from  the 
State  capital  to  any  State  subdivi- 
sion when  estimated  ,  by  a  public 
survey.  Hoyt  v.  Russell,  117  U.  S. 
401,  29  L.  ed.  914.  Of  the  bounda- 
ries of  all  the  States.  Thornton  v. 
Peterson,  9  Fed.  517.  Of  the  bound- 
aries of  counties  within  the  district.- 
Eoss  V.  Fort  Wayne,  G.  C.  A.,  63 
Fed.  466,  469;  -Bluefield  W.'&  Imp. 
Co.  v.  Sanders,  C.  C.  A.,  63  Fed. 
333.  Of  the  existence  or  non-exist^ 
ence  in  a  State  of  a  port  of  entry, 
at  which  Europeans  can  be  landed. 
Em  parte  Lair,  177  Fed.  789,  795. 
That  Asheville,  N.  C,  is  distant 
more  than  one  hundred  miles  from 
Dubuque,  Iowa.  Mut.  B.  L.  I.  Co. 
V.  Robinson,  C.  C.  A.,  22  L.R.A. 
325,  58  Fed.  723.  Of  the  States  in 
which  a  railroad  chartered  by  Con- 
gress is  situated.  Farmers'  L.  & 
Tr.  Co.  v.  No.  Pac.  R.  Co.,  69  Fed. 
871,  881.  That  a  river  is  navigable 
between  two  irnportant  •  cities. 
Lands  v.  A.^  Cargo  of  227  Tons  of 
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Coal,  4  Fed.  478.  But  not  it  seems, 
that  a  river  is  non-navigable  at  a, 
certain  point.  U.  S.  v.  Rio  Grande 
D.  &  I.  Co.,  174  U.  S.  690,  698,  43 
L,  ed.  1136,  1139.  Nor  of  the  navi- 
gability of  a  river  or  lake  of  insig- 
nificant capacity,  such  as  Big  Lake 
and  Little  River  in  Northeastern 
Arkansas.  Harrison  v.  Fite,  C.  C. 
A.,  148  Fed.  781.  It  has  been  held 
that  the  Federal  courts  vifill  take^ 
jvidicial  notice  in  collateral  proceed- 
ings of  their  osfn  orders  appointing 
receivers.  Pitkin  v.  Covpen,  91  Fed. 
559.  Of  the  proceedings  in  the 
suit  in  which  such  an  appointment 
was  made.  Louisville  Tr.  Co.  v. 
Cincinnati,  C.  C.  A.,  76  Fed.  296, 
318.  Of  the  filing  of  a  petition  in 
bankruptcy  upon  an  application  in 
the  same  proceeding.  Re  Goldberg, 
117  Fed.  692,  694.  Of  previous 
applications  and  orders  in  the  same 
bankruptcy  proce'eding.  Re  Suss- 
man,  190  Fed.  111.  Of  the  terms 
of  an  order  restoring  property  to 
the  defendant.  Baltimore  &  0.  R. 
Co!  V.  Burris,  C.  C.  A.,  Ill  Fed. 
882,  884.  Of  an  order  denying  an 
application  for  a  certiorari  in  a  pro- 
ceeding between  the  same  parties. 
Dimmick  v.  Tompkins,  194  U.  S. 
540,  548,  48  L.  ed.  lllO.  Of  all 
proceedings  in  the  same  court  be- 
tween the  same  parties.  Dimmick 
v.  Tompkins,  194  U.  S.  540,  48  L. 
ed.  1110,  1113;  Wilson  v.  Calcula. 
graph  Co.,  C.  C,  A.,  153  Fed.  961; 
Re  Sussman,  190  Fed.  Ill,  contra, 
Merriman  v.  Chicago,  D.  &  V.  R. 
Co.,  C.  C.  A.,  120  Fed.  240;  U.  S. 
V.  McMahon,  195  Fed.  296;  or  in 
connected  litigation,  even  when  the 
parties  are  not  the  same  (U.  S. 
Fidelity  &  Guaranty  Co.  v.  Sando- 
val, 223  U.  S.  227,  233,  56  L.  ed. 
415,  418;  Coram  v.  Davis,  174  Fed. 
664),  such  as  a  test  case  (Rumford 


Chemical  Works  v.  Hygienic  Chem- 
ical Co.,  159  Fed.  436) .  Of  proceed- 
ings upon  a  former  appeal  in  the 
same  case.  Wilson  v.  Calculagraph 
Co.,  C.  C.  A.,  153  Fed.  961.  Even, 
it  has  been  held  upon  an  application 
for  a  habeas  corpus,  of  the  affirm- 
ance of  a  previous  order  denying 
the  writ  to  the  same  petitioner.  Re 
Durant,  84  Fed.  314;  and  of  all  pro- 
ceedings between  the  same  parties 
upon  another  appeal  in  a  suit  for 
the  same  relief.  Bienville  Water 
■Supply  Co.  V.  Mobile,  186  U.  S.  212, 
217,  46  L.  ed.  1132,  1134;  Cushman 
Paper  Box  Mach.  Co.  v.  Goddard, 
C.  C.  A.,  95  Fed.  664,  665,  37  C.  C. 
A.  221.  See  11  L.R.A.{iS[.,S.)  610. 
When  sitting  'in  admiralty,  of  pro- 
ceedings in  the  same  court  in  banlc- 
ruptcy  affecting  the  custody  of  the 
property.  Hudson  Oil  &  Supply  Co. 
V.  Booraem,  216  U.  S.  604,  54 
L.  ed.  636.  See  The  Falcon,  C.  C. 
A.,  177  Fed.  916.  But  not  in  gen- 
eral of  the  pending  of  other  pro- 
ceedings in  the  same  court.  Re 
Manderson,  C.  C.  A.,  51  Fed.  501. 
Nor  of  the  decisions  upon  the  facts 
in  other  cases.  Stewart  v.  Master- 
son,  131  U.  S.  151,  33  L.  ed.  114.  A 
Federal  court  will  take  judicial  no- 
tice that  several  clauses  of  a  will 
have  been  considered  and  construed 
by  the  highest  court  of  the  state. 
Barker  v.  Eastman,  192  Fed.  659. 
Upon  an  appeal  from,  an  allowance 
of  a  claim  in  a  foreclosure  suLt  in 
which  the  appellant  described  him- 
self as  "the  person  having  trus- 
tee of  defendant's  property,"  the 
court  of  review  refused  to  take  ju- 
dicial .  notice  of  the  orders  of  the 
court  below  in  the  same  suit  direct- 
ing the  sale  of  the  property  or  of 
the  proceedings  thereunder.  Fitz- 
gerald v.  Evains,  C.  C.  A.,  49  Fed. 
426.    But  courts  will  not  take  judi- 
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§  330.  Admissions.  Admissions  upon  the  record  are 
either  actual  '  or  constructive.  Actual  admissions  are  made 
either  in  the  pleadings  or  by  agreement.  Every  statement  of 
a  fact  material  to  the  issues  made  in  the  pleadings,^  afBda- 


cial  notice  of  decisions  of  the  Inter- 
state Commerce  Commission  unless 
the  official  reports  are  offered  in  the. 
manner  required  by  statute.  Robin- 
son V.  Baltimore  &  Ohio  R.  R.  Co., 
222  'V.  S.  506,  56  L.  ed.  288.  A 
court  will  usually  take  notice  of  the 
dates  1.  of  !  its  own  sessions.  George 
C.  De  La;cy  v.  William  F.  Kelly,  147 
App.  Div.  (N.  Y.)  37.  The  court 
may  take  judicial  notice  of  the  his- 
tory and  state  of  an  art  or  process 
of  manufactiire  when  that  is  gener- 
ally known.  Brown  v.  Piper,  91  U. 
S.  .37,  23  L.  ed.  200;,  Heaton  P.  B. 
F.  Co.  V.  Schlochfmeyer,  69  Fed. 
592;  s.  c,  C.  C.  A.,  72  Fed.  520; 
Charles  Boldt  Co.  v.  Turner  Bros. 
Co.,  C.  C.  A.,  199  Fed.  139,  .Espe- 
cially when  that  is  disclosed  by  the 
court's  own  records  in  another  case. 
Cushman  P.  ,B.  Mach,  Co.  y.  God- 
dard,  C.  C.  A.,  95  Fed.  664.  But 
see  §  367,  infra.  The  courts  will 
take  judicial  notice  of  the  general 
facts  of  natural  history.  For  ex- 
ample, that  the  imported  natiye 
sheep  of  all  countries  produce 
fleeces  the  value  of  which  is  depre- 
ciated, by  an  excess  of  haJT.  Lyon 
V.  Marine,, "C.  0.  A.,,  55,  Fed.  964. 
That  a  'whiskey  cocktail'  is  an  in- 
toxicating drink.  U,  S.  v.  Ash,  75 
Fed.  651.  That  the  pasturage  upon 
ujiinclosed  western  lands  is  very 
slight  evidence  of  possession.  Whit- 
ney V.  U.  S.,  167  U.  S.  529,  42  L. 
ed.  263.  But  not  that  there  is  any 
substantial  difference  between  lead 
or  other  soft  metal  when  wrought 
or  drawn.  McCloskey  v.  T)u  Bois, 
8  Fed.  710,  712.  Nor  of  statements 
Fed.  Prac.  Vol.  II.— 67. 


in  encyclopaedias,  dictionaries  and 
text-books  which  are  not  matters 
of  common  knowledge.  Kaolatype 
Eng.  Co.  v.  Hoke,  30  Fed.  444.  The 
Supreme  Court  of  the  United  States 
has  unanimously  held  that  "cham- 
pagne, is  a  beverage  singularly 
grateful  to  the  taste."  DeBary  v. 
Arthur,  93  U.  S.  420,  423,  23  L.  ed. 
936,  937. 

§  330.  1  No.  Pac.  R.  Co.  v.  Paine, 
119  U.  S.  561,  30  L.  ed.  5.13.  But 
see  Smith  v.  Davison,  41  Fed.  172. 
It  has  been  held  that  an  admission 
in  a  pleading  may  be  offered  in  evi- 
dence, although  it  has  been  amended 
so  as  to  withdraw  the  same.  Green- 
hall  V.  Carnegie  Tr.  Co.,  180  Fed. 
812;  Ranken  v.  Probey,  136  App. 
Div.  (N._Y.)  134.  But  it  is  not 
conclusive.  Ibid.,  An  admission  in 
an  unverified  pleading  in  another 
„suit  which  was  signed  only  by  an 
attorney  cannot  be  admitted  in-  evi- 
dence. Delaware  Co.  Com'rs  v.  Die- 
bold  S.  &  L.  Co.,  133  U.  S.  473,  33 
L.  ed..  674.  Statements  in  a  plead- 
ing, verified  by  a  party  in  an- 
other suit,,  are  admissible  in  evi- 
dence. Balloch  V.  Hooper,  146  U. 
S.  363,  36  I.  ed.  1008;  Pope  v.  AUis, 
115  U.  S.  363,  29  L.  ed-  393;  i  Cook 
V.  Barr,  44s  N.  Y.  156;  but  see  U. 
'  S.  Gramaphone  Co.  v.  Nat.  Grama- 
phone  Corp.,  107  Fed.  129;  Am. 
Coat  Pad  Co.  v.  Phoenix  Pad  Co.. 
C.  C.  A.,  113  Fed.  629,  632;  except 
in  a  criminal  proaeeution  or  in  an 
action  to  enforce  a  penalty  or  for- 
feiture. U.  S.  R.  S.,  §  860;  Daly 
V.  Brady,  69  Fed.  285.  An  admis-_ 
sion  tliat  a  town  made  a  contract 
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vits,^  or  other  doeuments  used  in  support  of  the"  claim  of  any 
party  to  a  suit,  who  is  of  full  age,  whether  sworn  to  or  not,*  may 
be  used  as  evidence  against  him  upon  the  hearing.  The  filing 
of  the  general  replication  did  not  waive  the  right  to  rely  on 
admissions  in  an  answer  or  plea.*  The  statement  by  a  defend- 
ant that  he  believes,  or  is  informed  and  believes,  that  a  certain 
fact  occurred,  is  treated  as  an  admission,  unless  coupled  with 
some  clause  to  prevent  its  being  so  considered.*  For  it  is  a  rule 
in  equity  that  what  the  defendant  believes,  the  court  will  believe 
in  such  a  case.^  This  rule,  however,  does  not  apply  to  the  state- 
ment of  a  defendant  that  he  believes  that  a  bill  was  executed  as 
charged  in  the  bill.''  Admissions  in  an  answer  made  on  behalf 
of  an  infant  in  such  a  case  cannot  be  used  against  him,'  unless 
he  adopts  the  answer  after  he  has  reached  his  majority.'  An 
admission  of  one  defendant,  whether  in  his  answer  or  otherwise, 
is  not  evidence  against  any  of  his  co-defendants,"*  who  is  not 
his  partner,'"^  or  who  does  not  derive  his  title  from  him.'*  An 
admission  of  facts  by  a  demurrer  was  of  no  effect  after  the 


admits  that  it  had  power  to  make 
it.  Plankington  v.  Gray,  C.  C.  A., 
63  Fed.  415.  As  to  the  admissibil- 
ity of  testimony  by  a  party  in  an- 
other case,  see  Cimiotti  Unhairing 
Co.  V.  Bowslcy,  113  Fed.  698;  s.  c, 
113  Fed.  699.  For  the  construction 
of  an  admission,  see  Union  Casualty 
Co.  V.  Gray,  C.  C.  A.,  114  Fed.  422. 
An  attorney  has  been  allowed  to 
testify  that  the  admission  was  made 
as  a  matter  of  form,  without  in- 
formation as  to  its  truth  and  in 
order  to  raise  a  question  of  law. 
Ranken  v.  Probey,  136  App.  Div. 
(N.  Y.)   134. 

2  Hyman  v.  Wheeler,  29  Fed.  347 ; 
Tugman  v.  National'  S.  S.  Co.,  30 
Fed.  802 ;  Nat.  S.  S.  Co.  v.  Tugman, 
143  U.  S.  28,  36  L.  ed.  63.  Cf. 
Carey  v.  Williams,  79  Fed.  906. 

8  Smith  V.  Potter,  3  Wis.  432. 

*  Cavender  v.  Cavender,  8  Fed. 
641. 

6  Potter  V.  Pott«r,  1  Ves.  Sen. 
274;  Hill  v.  Binney,  6  Ves.  738. 


8  Potter  V.  Potter,  1  Ves.  Sen. 
274;  Hill  v.  Binney,  6  Ves.  738. 

T  Potter  V.  Potter,  1  Ves.  Sen. 
274;  Daviea  v.  Davies,  3  Deg.  c&  Sm. 
698. 

8  Leigh  V.  Ward,  2  Vent.  72 ;  Ec- 
cleston  V.  Petty,  Garth.  79;  Savage 
V.  Carroll,  1  B.  &  B.  548,  553; 
Wrotesley  v.  Bendish,  3  P.  Wms. 
235.  See  Kingsbury  v.  Buckner, 
134  U.  S.  650,  680,  33  L.  ed.  1047, 
1059. 

»Hinde's  Ch.  Pr.  422. 

10  Leeds  v.  Marine  Ins.  Co.,  2 
Wheat.  380,  4  L.  ed.  266;  Clark's 
Ex'rs  V.  Van  Eiemadyk,  9  Cranch, 
153,  3  L.  ed.  688. 

11  Crosse  v.  Bedingfield,  12  Sim- 
ons, 35;  Clark's  Ex'rs  v.  Van 
Ricmsdyk,  9  Cranch,  153,  156,  3  L. 
ed.  688,  689. 

12  Field  V.  Holland,  6  Cranch,  8. 
3  L.  ed.  136;  Osborn  v.  Bank  of  U. 
S.,  9  Wheat.  738,  6  L.  ed.  204. 
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demurrer  had  been  withdra-wn  ar  overruled.^*  The  parties  to 
a  suit,  may,  by  an  agreement  signed  by  themselves  or  their 
solicitors'  or  made  in  open  court  by  their  counsel,  admit  any 
fact  as  proven,  or  allow  testimony  to  be  taken  in  any  manner, 
unless  they  thus  commit  an  act  repugnant  to  public  policy.^* 
Where  it  had  been  stipulated  that  certain  evidence  should  be 
treated  as  if  taken  audi  afterwards  a  commission  was  issued, 
which  it  was  claimed  was  inconsistent  with  the  stipulation,  it 
was  held  that  the  stipulated  evidence  would  only  be  expunged 
by  a;  motion  before  the  hearing,  and  that  an. .objection  to  it  at 
the  hearing  should  be  overruled/*  l^o  agreement  between  coun- 
sel will  ordinarily  be  enforced  unless  reduced  to  writing  or  made 
in  open  court. '^'  A  stipulation  made  by  a  party  who  is  repre- 
sented by  an  attorney  may  be  disregarded.'^ 

§  331'.  Constructive  admisMons.  Constructive  admis- 
sions are  those  which  are  implied  by  laW- from  a  party's  act. 
Under  the  former  practice  a  constructive  admission  was  made 
by  the  plaintiff  when  he  set  the  cause  down  for  a  hearing  upon 
bill  and  answer  only;  or  when,  in  his  bill,  he  did- not  expressly 
waive  an  answer  under  oath.  Inthe  former  case,  he  admitted 
for  the  purposes  of  the  suit  that  all  the  allegations  in  the  an- 
swer were  true  ;V  in  the  latter,  that  all  were  trpe  which  he 
could  not  contradict  by  the  testimony  of  two  witnesses,  or  of  a 
single  witness  ^vs^ith  corroborating,  circumstances.^     This, rule 

18  Anheuser-Busch  S.  Co.  Ass'n  v.'  Louis,  lU  V.  S.  182,  43  L.  ed.  941;' 

Bond,  66  Fed.  653.  supra,   §   311. 

14  Barker  v.  Dixie,  Reporiis  tevnp.  :  IB  iBickerson  v.  Matheson,  50  Fed. 

Hardwicke,   252;   Owen  v.   Thomas,  ^^j  ^5. 

3  M.  &  K.  353,  35T;   Nixon  v.  AI-.  l«  Evans   v.  State  Nat.  Bank,  19 

bion  i.ns.i  Co.,  L..B.  2  .Ex.  .38;:  Ly-  ^^^-  676;,  Lee  v.  Simpson,  42  Fed. 

man  V.  Kansas  C.  &  A.  R.  Co.,  101         i   '.„     .„,"'„,  ,„    „ 

T.  J     ^o^       T.  I.         iv.  "Bonifield  V.  Thorp     D.  C.  ,  71 

Fed.    636.      For    a   case   where   the'      .^ -_    „„,  ^    '  ": 

court    refused    to    relieve    a    party,  .  ^  33^      1  XT.  S.  v.  Scott,  3  Woods, 

from-  a  stipulation,  see  MeNerll  v.  33^.    ^^^^^^  v.  Baylor,   1   Wash. 

Andes',  40  Fefl.  45. "  As  to  the  power  ,y_  ,    ,„(,-  ,  "■                    •      ■ 

of  the^  next  friend  bf  an  infant  to  2  Clark's  Ex'rs  v.  Van  Riemsdyk, 

stipulate,    see   Kingsbury   v.    Buck-  9   dranqh,   153,   160,   3 'l,   ed.   688, 

ner,   134'U.'  S.-eSO,  680,  33  L.'ed.  ggoj  Union  Bank  of  G,  y,  Geary,  5 

1047,  1059.     As 'to  the  power  of  a  Pet.  99,  llO',  8  L.  ed'.  60,  64;  Seitz 

receiver  to  bind 'thi  estate  by  a  stip-  y.  Mitchell,   94  U.  S./SSO,   582,  24 

ulation,  or  admission,  see  Bosworth  L,  ed.  179,  180;  Vigel  v.  Hopp,  104 

v.    Terminal    R.    E.    'Ass'n    of    St.  U.  S.  441.    See  §  153^  SMpra. 
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did  not  apply,  however,  unless  the  allegations  in  the  answer  were 
made  positively.'  Thus,  a  denial  according  to  the  defendant's 
recollection  and  belief  was  insufficient  for  this  purpose.*  Sp 
was  an  allegation  upon  information  and  belief.*  Constructive 
admissions  are  also  made  by  a  default  in  pleading.®  Averments 
in  a  bill  not  denied  in  an  answer  are  taken  as  confessed  except 
when  the  defendant  is  an  infant,  a  lunatic,  or  other  person 
non  compos  and  not  under  guardianship.'' 

§  332.  Documentary  evidence  in  general.  Documentary 
evidence  consists  of  all  matters  not  contained  in  depositions  or 
affidavits,  which  are  submitted  to  the  court  in  the  shape  of  writ- 
ten documents.  The  rules  regulating  its  admissions  are  sub- 
stantially the  same  in  equity  as  at  common  law.*  In  equity, 
however,  under  the  former  practice  such  documents  as  merely 
required  proof  of  their  execution  or  of  the  handwriting  con- 
tained in  them  might  be  admitted  in  evidence  at  the  hearing  of 
the  cause  if  accompanied  by  an  affidavit  of  these  facts,  provided 
that  an  order,  which  was  granted  as  of  course,  had  been  obtained 
and  served  \ipon  the  opposite  side  at  least  two  days  before.*  In, 
some  cases,  the  courts  then  permitted  the  pnoof  of  such  docu- 
ments by  word  of  mouth  under  oath  at  the  hearing,  when 
their  existence  and  execution  was  not  denied  by  the  answer.' 
There  seems  to  be  no  reason  now  why  this  cannot  be  done  even 
when  the  answer  denies  their  execution.*  Telegrams  do  not 
prove  themselves,  and  are  ordinarily  inadmissible  without  evi- ' 
dence  that  they  were  sent  by  the  persons  whose  names  are  signed 
to  the  copies  delivered.*    It  has  been  held  that  when  a  party 

3  Carpenter  v.  Providence  Wash-  ting  exhibits  upon  the  hearing,  see 
ington  Ins.  Co.,  i  How.  185,  11  L.  Wood  v.  Strickland,  2  Mer.  461. 
ed.  931;  Taylor  v.  Luther,  2  Sumn.  Quoted  with  approval  in  Utah 
228;  Berry  v.  Sawyer,  19  Fed.  286.  Const.  Co.  v.  Montana  E.  Co.,  145 

4  Taylor  v.  Luther,  2  Sumn.  228.  Fed.  981,  983. 

5  Berry  v.  Sawyer,  19  Fed.  286.  8  Wood  v.  Mann,  2  Sumn.  316; 
6Eq.  Rule  16,  supra,  §§  171,  172.  Nesmith  v.  Calvert,  1  W.  &  M.  34; 
TEq.  Rule  30.  Atty.  Gen.  v.  Pearson,  7  Sim.  290, 
§  332.     ILake   v.   Philips,   1    Ch.  303. 

R.  110;  Stevens  v.  Cooper,  1  J.  Ch.  4Eq.  Rule  46,  §  352,. m/m., 

(N.  Y.)    425,  429,  7  Am.  Dec.  499.  5  Drexel  v.  True,  C.  C.  A.,  74  Fed. 

and  cases  cited.  12.     See  Dunbar  v.  U.  S.,  156  U.  S. 

2  Clare    v.    Wood,    1    Hare,    314.  185^   196,  196,   39  L.  ed.  390,  394; 

For  the  English  practice  of  admit-  s.  c,  60  Fed.  75. 
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inspects  a  document,  whick  he  has  compelled  iis  adversary 
to  produce  under  a  subpoena  duces  tecum,  and  then  fails  to 
'  offer  it  in  evidence,  his  adversary  may  put  it  in.*  A  party 
may  be  compelled  to  produce  an  application  for  a  patent  vsrhich 
has  not  been  issued  and  correspondence  with  the  Patent  Office 
upon  the  subject,  although  he  claims  that  the  result  will  be  to 
disclose  confidential  communications  withhis  attorneys.''  When 
a  party  iad  filed  an  exhibit  drawn  in  pencil,  a  motion  requiring 
him  to  refile  it  drawn  in  ink  was  denied.'  Confidential  docu- 
ments, the  publication  of  which  would  disclose  State  secrets  of 
this'  or  of  a  foreign  government,^"  are  privileged,  when  the 
government  affected  appears  by  counsel  and  objects  to  their 
admission,  and  if  previously  admitted  they  will  be  expunged 
from  the  record ;  but  the  privilege  is  that  of  the  government  and 
not  of  the  witness.*^  The  English  rule  was  that  in  a  suit  against 
the  heir-atdaw  to  establish  the  validity  of  a  will,  all  the  wit- 
nesses to  the  will  who  were  alive,  sane,  and  within  the  juris- 
diction of  the  court,  must  be  examined;*^  and  the  testator's 
sanity  must  be  proved  affirmatively."  This  rule  did  not,  how- 
ever, apply  to  suits  to  establish  the  trusts  of  a  will,  or  to  appoint 
a  new  trustee,  or  in  any  other  case  when  the  validity  of  the  will 
is  not  directly  in  issue.**  It  has  been  held  that  a  party  cannot 
introduce  in  his  own  behalf  letters  written  subsequent  to  one 
offered  by  his  opponent^  under  the  rule  that,  where  part  of  a 
letter  or  document  or  conversation  is  received,  the  whole  may 
come  in  for  purpose  of  explanation  which  rule  has  been  extended 
to  admit  prior  letters  referred  to  in  the  letter  admitted-*' 
Under  a  rule  of  court  requiring  the  parties  to  an  action  for  the 
recovery  of  real  property  to  file  copies  of  their  abstracts  of  title, 

8  Edison  El.  L.  Co.  v.  U.  S.  El.  L.  lo  Kessler  v.  Best,  121  Fed.  439. 

Co.,  45  Fed.  55.     But  see  Treadwell  "  Kessler  v.  Best,  121  Fed.  439. 

V.  Lennig,  50  Fed.  872.  18  Bootle     v.     Blundell,  19     Ves. 

7  Ibid;  ,and    s.    c,    44    Fed.    294.  4946,  505. 

But  see  Rule   15   of  Patent   Office ;  18  Harris  v.  Ingledew,  3  P.  Wms. 

U.  S.  R.  S.,  §  4902.  91;  Wallis  v.  Hodgcson,  2  Atk.  56. 

8  Tubman  v.  Wason  Mfg.  Co.,  44  l*  Bootle    v.     Blundell,     19     Ves. 
Fed;  429.  4946,   505;    Coneannon  v.  Cruise,  2 

9  Firth  Sterling  Steel  Co.  v.  Beth-  Molloy,  332. 

lehem  Steel  Co.,  199  Fed.  353,  draw-  15  Varley   Duplex  Magnet   Co.   v. 

ings  by  the  Bureau  of  Ordinance  of      Ostheimer,  C.  C.  A.,  159  Fed.  655. 
the  Navy  Department. 
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in  order  to  enable  the  court  to  learn  whether  they  trace  their 
title  from  a  common  source,  and,  if  so,  to  limit  the  proofs  to 
subsequent  conveyances  and  transactions,  the  fact  that  an  entry 
in  an  abstract  is  admitted  in  evidence  as  showing  a  source  of 
title  common  to  both  parties  does  not  render  the  subsequent 
entries  admissible  as  evidence  in  favor  of  the  proponent  of  such 
abstract.  *°  It  has  been  held  that  entries  in  the  books  of  a  corpo- 
ration showing  a  transfer  of  stock  to  a  person  and  payment 
by  him  of  instalments  of  the  subset iption  thereto  are  not  prima 
facie  evidence  that  he  is  a  stockholder.^''  It  has  been  held  that 
a  general  oGet  of  documentary  evidence,  without  any  statement 
of  its  purpose,  is  insulficient  to  support  an  exception  to  the  ex- 
clusion of  the  same.''     It  has  been  said  that  a  party  who  has 


16  Davis  V.  Jfennie  Bros,  C.  0.  A., 
152  Fed.  696. 

17  Carey  v.  Williams,  C.  C.  A.,  79 
Fed.  906.    But  see  TurnbuU  v.  Pay- 
son,  95   U.   S,   418,  24  L.  ed.  437; 
Liggett  V.  Glenn,  C.  C.'A.,  51  F(?d. 
381.     In  a  criminal  prosecution  for 
defrauding    the    United    States,    it 
was  held  that  entries  of  the  weights 
made  by  city  weighers,  which  were 
recorded   in  books  by  checkers  em- 
ploj'ed   by   a   corporation   in   which 
the   defendant  was  employed,   were 
admissible   when  they  were  so   far 
as  possible  authenticated  by  the  per- 
sons \vho  made  the  entries,  and  it 
was   shown   that   statements   of   the 
weights   showing  a   discrepancy  be- 
tween these  amounts  and  those  at 
which    the    same    merchandise    was 
entered  by  the  Government  had  been 
brought  to  the  attention  of  the  de- 
fendants.    Heike  y.  U.  S.,  C.  C.  A., 
192  Fed.   83,   aff'd.   227   U.  S.   131, 
144,  57  L.  ed.  — .    In  the  same  case, 
it  was   held  that  dock  books   kept 
by  assistant  weighers  in  the  custom 
service  were  admissible.     Ibid.    The 
entries   in  the  books  of  a  corpora- 
tion are  competent  evidence  against 
its     officers     and    employees,    upon 


proof  of  such  connection  and  famil- 
iarity therewith  as  to  justify  an  in- 
ference of  actual  acquaintance  with 
their  contents.  Foster  v.  U.  S.,  C. 
d.  A.,  178  Fed;  165."'  Where  the  re- 
ceiver of  a  ■  State  (iourt  refused  to 
obey  a  subpoena  for  the '  production 
of  certain  books,  secondary  evidence 
,6f  their  contents  was  admitted. 
Foster  v.  U..  S.,  0.  C^  A.,  178  Fed. 
165.  The  rule  which  governs  the 
admissibility  of  entries  in  books, 
made  by  private  parties,  "with  some 
exceptions,  including  the  present 
case,  requires  for  the  admissibility 
of  the  entries,  not  merely  that  they 
should  be  contemporaneous  with  the 
facts  to  which  they  relate,-  but  that 
they  shall  be  made  by  parties  having 
knowledge  of  the  'facta,,  and  be  cor- 
roborated by  their  testimony  if  liv- 
ing and  accessible,  or  by  proof  of 
their  handwriting,  if  dead,  or  in- 
sane, or  beyond  the  jurisdiction  of 
the  court."  Field,  J.,  in  Chaffee  & 
Co.  V.  U,.S.,  18  Wall.  516,  541,  21 
L.  ed.  908,  612.  See  Carlin  v.  Con- 
Ion,  106  Appi.  Div.   (N.  Y.)   204. 

18  Canada-Atlantic  ft  Plant  S.  S. 
Co.  v.  Flanders,  d  C.  A.,  145  Fed. 
875. 
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fraudulently  altered   dOGuments  which  he  offers  in  evidence 
is  thereby  debarred  from  all  relief  in  equity.^' 

§  333.  Federal  statutes  regulating  admission  of  docu- 
mentary evidence.  TlheKevised  Statutes  of; the  United  States 
provide  as  follows  concerning  the  admission  of,  documentary 
evidence :  "Copies  of  any  books,  records,  papers,  or  documeuts 
in  any  of  the  Executive  Departments,  authenticated  under  the 
seals  of  such  Departments,  respectively,  shall  be  admitted  in 
evidence  equally  with  the  originals  thereof."  *  The  mode  of 
authentication  prescribed  by  the  statiiiie  must  be  strictly  fol- 
lowed."   The  words,  "papers  or  documents,"  mean  only  such  as 


WHaiton  V.  MoKee,  73  Fed.  556. 

§  333.  1-U.  S.  R.  S.,;  §  8S2.  See 
Barney  v.  Schneider,  9  Wall.  248, 
IP  L.  ed.  648;  Cliadwlck  v.  U.  S., 
3  Fed,  ,750;  Block  v.  U.  S.,  7  Gt. 
CI.  406;  U.  S,  V.  Liddle,  2  Wash. 
205;  U.  S.  V.  Benner.l,  Bald.  234; 
White  V.  St.  Guirona,  Minor  (Ala.), 
331,  12  Aip.  Dec.  56;  Catlett'v.  Pac. 
Ins,  Co.,  1  Paine,  ,594;  Bleecker  v. 
Bond,  3  Wash.  52,9;  Thompson  y. 
Smith,  2  Bond,  320;  Wetmpre  v.  U. 
S.,  10  Pet.  647,  9  L.  ed.  567 ;  Wick- 
liffe  V.  Hill,  3  Litt.   (Ky.)   330. 

z  Smith  v.U.  S.,  5  Pet.  291,  300, 
8  L.  ed,  130,  133;  Block  v.  U.  S., 
7  Ct.  CI.  406;  Bleecker  v. 'Bond,  3 
Wash,  531 ;  IJ.  S.,  v.  Harrill,  McAll. 
243;  Wicklifle  v.  Hill,  3  Litt.  (Ky.) 
330.  A  certified  copy  of  a  record, 
which  is  made  competent  evidence 
by  statute',  establishes  a  presump- 
tion that  the  original  was  in  the 
public  office  when,  the  copy  was 
made,  and  it  has  been  held  that  the 
same  is  not  overcome  by  .testimony 
that,  seven  years  later  the 'original 
cannot  be  found  there.  U.  S.  v. 
Brelin,  C.  C.  A.,  166  ,Fed.  104. 
If  the  offiqer  haying  charge  ol  the 
paper  certifies  that  the  copy  is  eor- 
•rect,  and  the  head  of  a  department 
certifies  to .  the  officer's  character, 
the   paper    is    suflSciently    authenti- 


cated, provided  that  the  seal  from 
the  department  is  attached  there- 
to. Ballew  V.  U.  S.,  160  U.  S.  187, 
40  L.  ed.  388.  In  the  case  of  docu- 
ments filed  in  the  Treasury  Depart- 
ment, an  authentication  under  the 
seal  of  that  department  and  the 
signiture  of  ,  the ,  Secretary  and  the 
Assistant  Secretary  of  the  Treasury 
is  sufficient.  Chadwicke  v.  U.  S.,  3 
Fed.  750.  The  original  canceled 
register  of  a  lost  vessel  has  been 
held  to  come  within  the  statute. 
Catlett  V.  Pacific  Ins.  Co.,  1  Paine, 
6,12.  See  Bleecker  v.  Bond,  3  Wash. 
29.  A  letter  from  the  President's 
secretary  to  a  senator  stating  a 
commutation  of  a  sentence,  is  not 
evidence  thereof.  It  must  be  proved 
by  a  warrant  of- commutation  or  a 
certified ,  copy  of  the  same.  Ex 
P9,rte  Harl;an,  180  Fed.  119.  A  cer- 
tified copy  of  a  ship's  manifest,  de- 
livered to  the  inspection  officers  as 
a  report  under  26  St.  at  L.  1085, 
and  preserved  in  the,  immigration 
office,  containing  a  list  of  the  alien 
immigrants  on  board,  with  their 
names,  nationality,  last  residence 
and,  destination,  is  competent  evi- 
dence concerning  the  identity  of  an 
individual.  Mclnerney  v.  U.  S.,  C. 
C.  A.,  143  Fed.  729.  But  see  U.  S. 
y.   Wilson,   60   Fed.   89Q,   896.     En- 
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are  made  by  an  officer  and  an  agent  of  the  government  in  the 
discharge  of  his  official  duty ;  and  copies  of  such  are  iiot  com- 
petent evidence  unless  it  was  the  duty  of  the  officer  to  file  the 
originals.*  In  cases  described  in  section  886  of  the  Kevised 
Statutes,  proof  must  be  given  in  accordance  with  the  provisions 
of  that  section.*  The  original  papers  may  also  be  put  in  evi- 
dence.* In  cases  where  the  government  is  a  party,  duly  au- 
thenticated copies  should  be  procured  and  the  fees  therefor  paid, 
and  a  mere  notice  to  produce  the  original  is  not  sufficient.* 


tries  in  a  ship's  log  are  strong  evi- 
dence against  the  party  making 
them.  The  Newfoundland,  89  Fed. 
510.  It  has  been  said  to  be  the  bet- 
ter practice,  to  introduce  the  log  of 
a  vessel  in  evidence  after  the  same 
has  been  duly  authenticated,  rather 
than  to  rely  upon  the  testimony  of 
the  officer  who  made  the  entries, 
when  he  cannot  do  so  without  re- 
freshing his  recollection  by  reading 
the  same.  Bacon  v.  Conroy,  C.  C. 
A.,  172  Fed.  532.  A  passport  is- 
sued by  the  Secretary  of  State  was 
held  not  to  be  evidence  of  the  citi- 
zenship of  the  person  who  received 
the  same.  Edsell  v.  D.  Charlie 
Mark,  C.  C.  A.,  179  Fed.  2!)2.  Ac- 
counts and  papers  filed  in  the  office 
of  the  Quartermaster-General  may  ' 
thus  be  proved.  Thompson  v.  . 
Smith,  2  Bond,  320.  See  Crowell 
V.  Hopkinson,  45  N.  H.  9.  Tele- 
grams from  a  postmaster  to  the 
postmaster-general  are  competent. 
U.  S.  v.  McCoy,  193  U.  S.  593,  48 
L.  ed.  805.  "The  design  and  mean- 
ing of  this  rule  is  not  to  convert 
incompetent  and  irrelevant  evidence 
into  competent  and  relevant  evi- 
dence simply  because  it  is  contained 
in  an  official  communication.  Had 
the  officer  been  testifying  under 
oath,  such  an  assertion  would  have 
been  excluded  as  inadmissible,  upon 
the  ground  that  the  statement  itself 


implied  the  '  existence  of  primary- 
and  more  original  and  explicit 
sources  of  information.  The  courts 
hold  this  rule  which  has  been  in- 
voked to  be  limited  to  only  such  a 
statement  in  official  documents  as 
the  officers  are  bound  to  make  in 
the  regular  course  of  official  duty. 
The  statement  of  extraneous  or  in- 
dependent circumstances,  however 
naturally  they  may  be  deemed  to 
have  a  place  in  the  narrative,  is  no 
proof  of  such  cii'curastances,  and  is 
therefore  rejected."  U.  S.  v.  Cor- 
win,  129  U.  S.  381,  386,  32  L.  ed. 
710,  711.  Of.  The  Ship  Parlcman, 
35  Ct.  CI.  406.  A  certificate  of  a 
State  census  enumerator  for  the  in- 
formation of  the  governor,  "compila- 
tions in  the  report  of  the  State  au- 
ditor and  a  certificate  to  the  au- 
ditor by  the  county  clerk,  are  not 
competent  evidence.  Coffin  v.  Board 
of  Commissioners  of  Kearney  Coun- 
ty, 114  Fed.  518. 

3  Block  V.  U.  S.,  7  Ct.  CI.  406. 

*Chadwicke  v.  U.  S.,  3  Fed.  750; 
White  V.  St.  Giiirons,  Minor  (Ala.), 
331;   U.'S.  V.  Humason,  8  Fed.  71. 

6  Bruce  v.  Manchester  &  K.  R. 
Co.,  19  Fed.  342. 

6  Barney  v.  Schneider,  0  Wall. 
248,  19  L.  ed.  648;  Chadwick  v.  U. 
S.,  3  Fed.  750;  U.  S.  v.  Scott,  25 
Fed.  470;  U.  S.  v.  Benner,  1  Bald. 
234;  U.  S.  v.  Perchman,  7  Pet.  51, 
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Papers'Which  were  a  part  of .  the  archives  of  the:  late  so-called 
"Confederate  Government"  must  be  proved  by  proper  testi- 
mony.;'" The  certificate  of  the  Secretary  of  the  Spanish  Gov- 
ernor of  Florida  is  primai  facie  evidence  of  the  existence  of  a 
grant  ©f  land.*  "The  volume  of  public  'documents,  printed  by 
authority  of  the  Senate  of  the  United  States,  containing  letters 
to  and  from  various  officers  of  state,  communicated  by  the  Presi- 
dent of  the  United  States  to  the  Senate,  is  as  competent  evi- 
dence: as  the  original  documents  themselves."'  '  "Copies  of  any 
documents,  records,  books  or  papers  in  the  oifice  of  the  Solicitor 
of  the  Treasury,  certified  by  him  under  the  seal  of  his  office,  or, 
when  his  office  is  vacated,  by  the  officer  acting  as  Solicitor  for 
the  time,  shall  be  evidence  equally  with  the  originals."  ^^  "Every 
certificate,  assignment,  and  conveyance  executed  by  ittei  Comp- 
troller of  the  Currency,  in  pursuance  of  law,  and  sealed  with,  his 
seal  of  office,  shall  be  received .  in  evidence  in  all  places  and 
courts';'  and  alL copies  of  papers  in  his: office  certified  by  him 
and  authenticated  by  the  said  seal  shall  in  all  cases.be  evidence 
equally  with  the  originals.  An  impression  of  such  seal  directly 
on  the  paper  ishall  be^  as  valid  as  if  imade  on  wax  or  wafer."  *f 
"Copies  of  thfe  organization  certificate  of  any  national  banking 
association,  duly  certified  by  the  Comptroller  of  the  Currency, 
and  authenticated  by  his  seal  of  office,  shall  be  evidence  in. all 
coiirts  and  places  within  the  jurisdiction  of  the  United  States  of 
the  existence  ojf  the  association,  and  of  every  matter  which  could 
be  proved  by  the  production  of  the  original  certifieale."  *^ 
"When  suit  is  brought  in  any  case  of  delinquency  of  a  revenue 
officer,  or  other  person  accountable  for  public  money,  a  transcript 
from  the  books  and  proceedings  of  the  Treasury  Department 

8  L.  ed,  604;  Winn  v.  Patterson,  9  "U.  S.  R.  g.,  §  885;  First  Nat. 
Pet.  063,  9  L.  pd.  266;  James  v.  Bank  v.  Kidd,  20  Minn.  234;  Wash- 
Gordon,  1  Wash.  a33,  ington   Co.   Nat.   Bank  v.   Lee,   1]2 

7  Chorbin  v.  .U.  S.,  6  Ct.  CI.  430.  Mass.  521;  Merchants'  Nat.  Bank  v. 

8U.   S^.  v.,  Wiggins,   14  Pet,,  334,  Glendon  Co.,  120  Mass.  97.     A  cer- 

10  L.  ed.   481 ;.  U.   S.  v.  Acosta,   1  tificate  is  sufficient  in  the  absence 

TIoTr.  24,  11  L.  ed.  33.  _,      ,  of  any  evidence  that   there  is   any 

9Whi;ton,Y.  Alba.ny  Ins.  Co.,  109  other    national    bank    of    the    same 

Mass.  30.     Cf.  iDpe  v.  Roe,  13  Fla.  name  at  the  same  place.     Washing- 

602.    .  .  ton  Co.  Nat.  Bank  y.  Lee,  112  Mass. 

;10U.  S.  R,,S.,  §  883.  521., 

UU.  S.  R.  S.,  §  884. 
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certified  by  the"  Secretary  and  Assistant  Secretary  "and  au- 
thenticated under  the  seal  of  the  Department,  or,  when  the  suit 
involves  the  accounts  of  the  War  or  JSTavy  Departments,  certified 
by  the  Auditors  respectively  charged  with  the  examination 
of  those  accounts  and  authenticated  under  the  seal  of  the 
Treasury  Department  shall  be  admitted  as  evidence,  and  the 
court  trying  the  cause  shall  be  authorized  to  grant  judgment 
and  award  execution  accordingly.  And  all  copies  of  bonds, 
contracts,  or  other  papers  relating  to,  or  connected  with,  the 
settlement  of  any  account  between  the  United  States  and  an 
individual,  when  certified  by  the  Register  or  by  such  Auditor 
as  the  case  may  be  "to  be  true  copies  of  the  original  on 
file,  and'  authenticated  under  the  seal  of  the  Department, 
may  be  annexed  to  such  transcripts,  and  shall  have  equal 
validity,  and  be  entitled  to  the  same  degree  of  credit  which 
would  be  due  to  the  original  papers  if  produced  and  authentic 
cated  in  court:  provided,  that  where  suit  is  brought  upon  a 
bond  or  other  sealed  instrument,  and  the  defendant  pleads  'non 
est  factum/  or  makes  his  motion  to  the  court,  verifying  such 
plea  or  motion  by  his  oath,  the  court  may  take  the  same  into 
consideration,  and,  if  it  appears,  to  be  necessary  for  the  attain- 
ment of  justice,  may  require  the  production  of  the  original  bond, 
contract,  or  other  paper  specified  in  such  afiidavit."  "     "Upon 

13  U.  S.  R.  S.,  §  886,  as  amended  shell   (D.  C),  73  Fed.  616.     "There 

by  28  Stat.  764,  809;  Bechtel  v.  U.  are  two  kinds  of  transcripts  wliich 

S.,  101  U.  S.  597,  25  L.  ed.  1019;  U.  the    statute    authorizes    the    proper 

S.  V.  Bell,  111  U.  S.  477,  28  L.  ed.  officer    to    certify.      First,    a    tran- 

477;  U.  S.  v.  Stone,  106  U.  S.  525,  script  from  the  'books  and  proceed- 

27  L.  ed.  163;  Moses  v.,U.  S.,  166  ings   of  the  treasury;'   and   second, 


U.  S.  571,  598,  41  L.  cdi  1119,  1129 
U.  S.  V.  Pierson,  C.  C.  A.,  145  Fed 
814.  This  section  applies  to  sure 
ties  as  well  as  to  principals.  U.  S 
V.  Gaussen,  19  Wall.  198,  22  L.  ed 


'copies  of  bonds,  contracts,  and 
other  papers,  etc.,  which  remain  on 
file,  and  relate  to  the  settlement.' 
Under  the  first  head  are  included 
charges  of  moneys  advanced  or  paid 


41 .    It  applies  only  to  suits  against  by  the  department  to  the  agent,  and 

persons  accountable  for  public  mon-  an  entry  of  items  suspended,  reject- 

eys  as  such.     U.  S.  v.  Radowitz,  8  ed,  or  placed  to  his  credit.     These 

Rep.  263.     See  U.  S.  v.  Griffith,  2  all   appear   upon   the   books   of   the 

Crahch,  C.  C.  666.     It  does  not  ap-  department.     The  decision  made  on 

ply  to  an  action  on  the  official  bond  the    vouchers     exhibited,    and     the 

of  a  superintendent  of  the  mint  for  statement  of  the  amount,  constitute, 

failure  to  safely  keep  property  in-  in    part,    the     proceedings''  of    the 

trusted  to  his  care.    U.  S.  v.  Bosby-  treasury.      Under   the   second   head 
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the  trial  of  any  mdictment  against  any  person  for- embezzling 
public  moneys,  it  shall  be  sufficient  evidence,  for  the  purpose  of 
showing  a  balance  against  such  person,  to  produce  a  transcript 


copies  of  papers  whdch  remain  on 
file,  and  which  have  a  relation  to 
the  settlement,  may  be  certified.  In 
-this  case  it  is  essential  that  the  of- 
ficer certify  that  the  transcripts 
'are  true  copies  of  the  originals 
which  remain  on  file/ "  Smith  v. 
V.  K' 5  Pet.  291,,  300,  301,  8  Li  ed. 
130,  133,  ^iei-  Mr'.  Justice  M'Lean: 
"An  account  stated  at  the  Treasury 
Department  which  does  not  arise  in 
the  ordinary  mode  of  doing  business 
in  that  department  can  derive  no 
additional  validity  from  being  cer- 
tified under  the  '  act  of  '  Congress. 
Such  a  statement  can  only  be  rcr- 
garded  as  establishing  items  for 
moneys  disbursed  through  the  ordi- 
nary channels  of  the  department, 
where  the  transactions  are  shown 
by  its  books.  In  these  ca,ses,  the 
officers  may  well  certify,  for  they 
must  have  official  knowledge  of  the 
facts  stated.  But  where  monejs 
come  in  to  the  hands  bf  an  individ- 
ual, as  in  the  case  under  considera- 
tion, the  books  of  the  treasury  do 
not  exhibit  the  facts,  nor  can  they 
be  officially  known  to  the  officers  of 
the  department.  In  this  case,  there- 
fore, the  claim  iniist  be  established 
not  by-  the  treasury*  statement,  but 
by  the  evidence  on  which  that  stalte- 
ment  was  made."  U.  S.  v.  BufoM, 
3  pet.  12,  20,  7  L.  ed.  585,  090,  per 
Mr.  Justic  M'Lean.  A  copy  of  a 
bond  certified  by  the  Secretary  of 
the  Treasury  without  the  certificate 
of  the  register  and  auditor  is  insuf- 
ficient. U!  S.  V.  Humasori,  8  Fed. 
71.  The  certificate  should  sho* 
that  the  transcript  exhibits  the 
final  adjustment  of  the  debits,  as 
shown  not .  by  mere  copies  of  orig- 


inal, papers  on  the  files,  but  upon 
the  books  and  records  of  the  depart- 
ment. U.  S.  V.  Pinson,  102  U.  S. 
548,  26  L.  ed;  226;  Tiernan  v.  Jack- 
son, 5  Pet.  592,  8  L.  ed.  239;  U.  S. 
V.  Buford,  3  Pet.  12,  7  L,  ed.  585; 
Cox, v.  U.  S.,  6  Pet.  172,  8  L.  ed. 
359;  U.  S.  V.  Jones,  8  Pet,  375,  8 
L.  ed.  979;  Gratton  v.  U.  S.,  15  Pet. 
336,  10  L.  ed.  759;  Hoyt  v.  XJ.  S., 
10  How,  109,  13  L.  ed.  348;  Bruce 
V.  U.  S.,  17  How.  437,  15  L.  ed.  129. 
It  seems  that  the  balances  struck 
by  the  treasury  and  charged  as  such 
are  not  evidence;  but  that  the  items 
should  be  stated.  U.  S.  v.  Edwards, 
1  McLean,  347;  U.  S.  v.  Jones,  8 
Pet.  375,  8  L.  ed.  979;  Gratiot  v. 
U.  S.,  15  Pet.  336,  10  L.  ed.  7^9; 
Hoyt  V.  U.  S.,  10  How.  109,  13  L. 
ed.  348;  U.  S.  V.  Martin,  2  Paine, 
68;  U.  S.  V.  Gaussen,  19  Wall.  198, 
22  L.  ed.  41;  U.  S. '  v.  Smith,  35 
Fed.  490;  U.  S.  v.  Van  Zandt,  2 
Cranch  C.  C.  338;  U.  S.  v.  Kuhn, 
4  Cranch  C.  C.  401.  A  transcript 
from  the  books'  may  be  evidence  of 
charges  for  '  monej-s  advanqed  or 
paid  by  the  department  to  the 
agent,  and  claims,  suspended,  re- 
jected, or  placed  to  his  credit;  but 
not  of  moneys  received  by  him  for 
the  benefit  of  the  United  States 
from  other  sources  than  the  depart- 
ment. U.  S.  v.  Buford,  3  Pet.  12, 
7  L.  ed.  585;  U.  S.  v.  Jones,  8  Pet. 
375,  8  L.  ed.  979.  A  transcript 
showing  the  moneys  expended  by 
the  officers  in  supplying  the  default 
of  the  contractor  to  carry  out  his 
contract  is  competent  evidence.  U. 
S.  V.  Griffith,  2  Cranch  C.  G.  666*. 
The  government  need  not  show  that 
the  party  had  notice  of  the  adjust- 
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from  the  books  an,d  proceedings  of  the  Treasury  Department,  as 
provided  by  the  preceding  section."  '*  "A  copy  of  any  return 
of  a  contract  returned  and  filed  in  the  returns-office  of  the  De- 
partment of  the  Interior,  as  provided  by  law,  when  certified 
by  the  clerk  of  said  office  to  be  full  and  complete,  and  when  au- 
thenticated by  the  seal  of  the  Department,  shall  be  evidence  in 
any  prosecution  against  an  officer  for  falsely  and  corruptly 
swearing  to  the  affidavit  required  by  law  to  be  made  by  such 
officer  in  making  his  return  of  any  contract  as  required  by  law, 
to  said  returns-office."  ^°  An  assessment  by  the  commissioner  of 
internal  revenue,  after  a  finding  that  a  distiller  has  not  ac- 
counted for  all  spirits  produced  by  him,  is  prima  facie  evidence 
of  its  validity. ^^  The  rules  and  regulations  concerning  the  in- 
ternal revenue,  which  are  prescribed  and  promulgated  by  the 


ment  or  of  the  balance  against  him 
in  the  transcript.  Watkins  v.  U. 
S.,  9  Wall.  759,  19  L.  ed.  820.  "The 
statute  says  that  a  transcript  from 
the  books  shall  be  admitted  as  evi- 
dence. A  transcript  or  a  transcrib- 
ing is  substantially  a  copy.  A  copy 
from  the  books  and  not  of  the  books, 
shall  be  admissible  in  evidence.  An 
extract  from  the  books,  a  portion 
of  the  books,  when  authenticated  to 
be  a  copy,  may  be  given  in  evidence. 
While  a  garbled  statement  is  not 
evidence,  or  a  mutilated  statement, 
wherein  the  debits  shall  be  present- 
ed and  the  credits  suppressed,  or 
perhaps,  a  statement  of  results  only, 
it  still  seems  to  be  clear  that  it  is 
not  necessary  that  every  account 
with  an  individual,  and  all  of  every 
account,   shall  be  transcribed  as   a 


are  only  prima  facie  evidence  of  the 
-correctness  of  the  balance.  The  ac- 
counting officer  may  correct  mis- 
takes and  restate  balances.  Soule 
V.  U.  S.,  100  U.  S.  8,  11,  25  L.  ed. 
536,  537;  U.  S.  v.  Ecksford,  1  How. 
250,  263,  11  L.  ed.  120,  125;  U.  S. 
V.  Eggleson,  4  Saw.  201;  U.  S.  v. 
Hunt,  105  U.  S.  183,  187,  26  L.  ed. 
1037,  1039.  But  see  U.  S.  v.  Collier, 
3  Blatchf.  325;  Ex -parte  Randolph, 
2  Brock.  44.  The  errors  made  in 
striking  the  balance  may  be  proved 
by  the  defendant  by  the  procuring 
of  the  original  vouchers,  or  other- 
wise. Soule  V.  U.  S.',  100  U.  S.  8, 
25  L.  ed.  536;  Bruce  v.  U.  S.,  17 
How.  437,  15  L.  ed.  129;  U.  S.  v. 
Stone,  106  tJ.  S.  525,  27  L.  ed.  163. 
The  defendant  by  accepting  the 
credits   given   him   does   not   waive 


condition    of    the    admissibility    of      the  objection  to   the   items   on   the 


any  one  account.  The  statement 
presented  should  be  complete  in  it- 
self, perfect  for  what  it  purports  to 
represent,  and  give  both  sides  of  the 
account  as  th6  same  stands  upon 
the  books."  U.  S.  v.  Gaussen,  19 
Wall.  212,  214,  22  L.  ed.  43,  per 
Justice  Hunt.     Treasury  statements 


debit  side.  U.  S.  v.  Jones,  8  Pet. 
375,  8  L.  ed.  979. 

14  U.  S.  E.  S.,  §  8*87.  See  U.  S. 
V.  Gaussen,  19  Wall.  198,  22  L.  ed. 
41. 

16  U.  S.  E.  S.,  §  888.  See  U.  S. 
E.  S.,  §  3744. 

16  U.  S.  V.  Cole,  134  Ped.  697. 
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treasury  departmentj  have  no  force  as  rules  of  evidence  in  an 
action  to  collect  an  assessment  for  internal  revenue.^''  "Copies 
of  the  quarterly  returns  of  postmasters  and  of  any  papers  per- 
taining 'to  the  accounts  in  the  office  of  the  sixth  auditor,  and 
transcripts  from  the  money-order  account-books  of  the  Post- 
Office  Department,  when  certified  by  the  sixth  auditor  under 
the  seal  of  his  office  shall  be  admitted  as  evidence  in  the  courts 
of  the  United  States,  in  civil  suits  and  criminal  prosecutions; 
aiid  in  any  civil  suit,  in  case  of  delinquency  of  any  postmaster 
or  contractor,  a  statement  of  the  account,  certified  as  aforesaid, 
shall  be  admitted  in  evidence,  and  the  court  shall  be  authorized 
thereupon  to  give  judgmenti  and  award  execution,  subject  to  the 
provisions  of  law  to  proceedings  in  such  civil  suits."  **  "In  all 
suits  for  the  recovery  of  balances  due.froin  postmasters,  a  copy, 
duly  certified  under  the  seal  of  the  sixth  auditor,  of  the  state- 
ment of  any  postmaster,  special  agent,  or  other  person,  employed 
by  the  PostmasterG-eneral,.  or  the  auditor  for  that  purpose,  that 
he '  has  mailed  a  letter  to  such  delinquent  postmaster,  at  the 
postoffice  where  the  indebtedness,  accrued,  or  at  his  last  usual 
place  of  ,abodei;  that  a  sufficient  time  has  elapsed  for  said  letter 
to  have  reached  its  destination  in  the  ordinary  course  of  the 
mail,  and  the  payment  of  such  balance  has  not  been  received, 
within  the  time  designated  in  his  instructions,  shall  be  received 
as  sufficient  evidence  in  the  courts  of  the  United  States  or  other 
courts,  that,  a  demand  has  been  made  upon  the  delinquent  post- 
master ;  but  when  the  account  of  a  late  postmaster  has  been  once 
adjusted  and  settled,  and  a  demand  has  been  made  for  the  bal- 
ance appearing  to  be  due,  and  afterward  allowances  are  made  on 
credits  entered,  it  shall  not  be  necessary  to  mal^e  a  further 
demand  for  the  new'balance  found  to  be  due."  *'  A  finding  by 
the  Postmaster  General,  that  a  contractor  has  abandoned  the 

II'U.  S.  V.  Cole,  134  Fed.  697.  U.S.  v.  Hillirad,  3  McLean,  324r;  U. 

18  U.    S.   R.   S.,    §    889;    U.   S.   v.  S.   v.   Wilkinson,.   12   How;   246,   13 

Diunas,    149   U.   S.   278,    37    L.   ed.  L.   ed.    974;    Postmaster-General   v. 

734;    U.   S.  V.   Carlowitz,  C.   C.  A.,  Rice,  Gilp.  554;  Lawrence  v.  U.  S., 

80  Fed.  852;  Soule  v.  U.  S.,  100  U.  2  McLean,  581;  U.  S."v.  Snyder,  14 

S.  8,  11,  25  L.  ed..536,  537;  U.  S.  Fed.  554;   U.  S.  v.  McCoy,  193  U. 

V.    Harrill,    McAll.    243;    U.    S.    v.  S.  593,  48  L.  ed.  805. 

Hodge,  13:  How.  478;  14  L.  ed.  231 ;  W  U.  S.  E.  S.,-  §  890. 
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performance  of  his  contract  is  prima  facie  evidence  of  that 
fact.'"'  '  .      .  _ 

"Copies  of  any  records,  books,,  or  papers,  in  -the  General  Laiid 
Office,  authenticated  by  the  seal ,  and  certified  by  the  Commis- 
sioner thereof,  or,  when  his, office  is  vacant,  by  the  principal 
clerk,  shall  be  evidence, equally  with  the  originals  thereof.  And 
literal  exemplifications  of  any  such  records  shall  be  held,  when 
so  introduced  in  evidence,  to  be  of  the  same  validity  as  :if  the 
names  of  the  officers  signing  and  countersigning  the  same  had 
been  fully  inserted  in  such  record."  *^    "The  Commissioner  of 


80  U.  S.  V.  McCoy,  193  U.  S.  593, 
601,  48  L.  ed.  «05,  808. 

21  U.  S.  R.  S.,  §  891.  This  section 
determines  the  question  of  compe- 
tency but  not  of  materiality,  tow- 
ard V.  Perrin,  200  U.  S.  71,  73,  50 
L.  ed.  374,  376.  It  only  applies  to 
official  documents.  Block  v.  U.  S., 
7  Ct.  CI.  406.  The  words,  "evidence 
equally  with  the  originals,"  do  not 
inean  that  in  all  cases  the  copy 
shall  have  the  same  probative  force 
as  the  original,  and  that  x>n  a  ques- 
tion as  to  some  particular  word  or 
figure,  the  copy  shall  be  as  convinc- 
ing as  the  original;  it  merely  re- 
quiires  th«  copy  to  be  regarded  as 
of  the  same  class  in  the  grades  of 
evidence,  as  to  written  and  parol, 
and  primary  and  secondary.  Camp- 
bell V.  Laclede  Gas  Co.,  119  U.  S. 
445,  449,  30  L.  ed.  459,  460.  Sec 
Gait  V.'  Galloway,  4  Pet.  331,  7  L. 
ed.  876.  A  party  is  not  deprived 
of  his  title  because  of  a  defective 
record,  if  he  has  a  perfect  patent. 
A  perfect  record  of  a  perfect  patent 
proves  the  grant;  but  a  perfect  rec- 
ord of  an  imperfect  patent,  or  an 
imperfect  record  of  a  perfect  pat- 
ent, has  no  such  effect.  In  such  a 
case,  if  a  perfect  patent  has  in  fact 
issued,  it  must  be  proved  in  some 
other  way  than  by  the  record.  Mc- 
Garrahan  v.  Mining  Co.,  96  U.   S. 


316,  323,  24  L.  ed.  630,  635 ;  Camp- 
bell V.  Laclede  Gas  Co.,  119  U.  S. 
445,  449,  30  L.  ed.  459,  460.  The 
defective  record  in  the  General 
Land  Office  does  not  deprive  a  party 
of  his  rights,  and  the  contents  of 
the  original  may  be  shown  if  the 
record  or  transcript  is  not  a  true 
copy.  McGarrahan  v.  Mining  Co., 
96  U.  S.  316,  323,  24  L.  ed.  630, 
635;  Campbell  v.  Laclede  Gas  Co., 
119  U.  S.  445,  30  L.  ed.  459.  "The 
names  need  not  be  fully  inserted  in 
the  record,  but  it  niust  appear,  in 
some  form  that  the  names  were  ac- 
tually signed  to  the  patent  when  it 
issued."  McGarrahan  v.  Mining 
Co.,  96  U.  S.  316,  323,  24  L.  ed.  630, 
635.  A  perfect  record  of  a  perfect 
patent  is  presumptive  evidence  of 
its  delivery  to  and  acceptance  by 
the  grantee.  Ibid.  An  entry  in  the 
books  of  the  Land  Office,  that  the 
balance  of  the  purchase-money  was 
paid  by  the  person  "to  whom  the 
patent  had  Issued,"  is  some  evidence 
that  a  patent  issued,  although  no 
patent  is  produced.  Willis  v.  Bu- 
cher,  3  Wash.  C.  C.  369.  A  certifi- 
cate by  a  receiver'  that  a  party  has 
made  full  payment  is  evidence  that 
such  party  has  taken  the  steps  nec- 
essary for  a  pre-emption.  McDon- 
ald V.  Edmonds,  44  '  Cal.  328.  A 
copy  of  a  plat  'and  description  duly 
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the  General  Land  Office  shall  cause  to  be  prepared,  and  shall 
certify,  under  the  seal  of  the  office,  such  copies  of  records,  books, 
and  papers  on  file  in  his  office  as  may  be  applied  for,  to  be  used 
in  evidence  in  courts  of  justice."  **  "Literal  exemplifications 
of  any  records  vyhich;  have  been  or  may  be  granted  in  virtue  of 
the  preceding  section  shall  be  deemed  of  the  same  validity  in 
all  proceedings,  whether  at  law  or  in  equity,  wherein  such  exem- 
plifications are  adduced  in  evidence,  as  if  the  names  of  the  offi- 
cers signing  and  countersigning  ithe  same  had  been  fully'  insert- 
ed in  such  record."  ^'  "Written  or  printed  copies  of  any  rec- 
ordsj  books,-  papers,  or  drawings  belonging  to  the  patent  .office, 
and;of  letters-patent  authenticated  by  the  seal  and  certified  by 
the  commissioner  or  i  acting  commissioner  thereof,  shall  be  evi- 
dence in  all  cases  wherein  the  originals  could  be  evidence ;  and 
any  person  making- application  therefor  and  .paying  the  fee  re- 
quired by  law,  shall  have  certified  caries  thereof,"  **     "The 


authenticated  is  admissibl.e.  Harris 
V.  Barrett,  4  Blatchf.  369.  A  con- 
nected plat  of  sundry  tracts  of  land 
made  and  put  together  by  an  officer 
oi  the  Land  ,office,  which  is  not  the 
copy  of  any  r.ecQrd:  in  such>  office,  is 
not  competeniti  evidence.  GtiiBtli  v. 
Truckhomer,  Pet.  0.  C.  166.  Under 
this  statute,  a  certified  copy  of  the 
recOiTds  o,f;tlie  Land  Office  at  Wash- 
ington, concerning  the  location  o.f  a 
land  warrant  conrt^iining  a  ;de|crip- 
tion  of  the  various  acts  of  the.regis^. 
ter  and  receiver, at  the  Land  Office 
at ,  Chicago,  and .  of  the  ;lQoa,tpr.  in 
regard,  to  the  .location,  showing,  that 
the  land  wsbs.  subject  tP  loeatipn  at 
the  time,  and  that  the  land  warrant 
wa^  properly  delivered, up  and.,  de- 
posited with  the  commissioner  of  the 
Land  ,  Office,  is  admissible  in  evi- 
dence. Culver  V.  Uthe,  133  U.  S. 
655,  33  L..  ed.  776.     •■•.'. 

22  U.  S.  R..-S.ji§  2469.  This  stat- 
ute .an^U.S.  R.  ,S,  §  891,  dp  not 
forbid  the  testimony  of  a  witness 
from;  a  tract  book  used  in  his  pffioe. 
which.,  is;  not  cj^iitified  by,.,the  com- 


missioner. Jesse  D.  Carr  Land  & 
Live  Stock,  Co.  .v.;  U.  S.,  C.  C.  A., 
118  Fed.  821, 

23  U.  S.  E.  S.,.  §  2470.  A  certifi- 
cate by  a  commissioner  after  he; has 
made  an  adjudication  is  inadmissi- 
ble, unless  ii  copy  of  the  adjudica- 
tion is  annexed.  U.  S.  v.  Lew  .Ppy 
Cew.'llQ  Fed.  786. 
,  24  U.  S.  E.  S.,  §  892,  29  St.  at  L. 
692.  Gf.  Edison  E.L.  Co.  v.  U.  S. 
E.  L.  Co.,  44  Fedj.  294.  A  transcript 
of ,  certain,  documents  ;pn  file  is  com- 
petent, although  not  a  transcript  of 
the  whole  proceedings.  Toohey  v. 
Harding,  1  Fed.  174.  Proof  that 
there  is  no  record  must  be  made  by 
depositipn  or  attendance  in  court  of 
the  proper  officer;  and  a  mere  cer- 
tificate that  diligratit  search  has  been 
made  is  ,  not  sufficient.  ,  Stoner  v. 
Ellis,,  §  Ind,:  152,;  BuUpck  v.  Wa,l- 
lingford,  55  M.  H.  ,619 ;  Am,  Depot 
Co.  v.  .^heldon,  17  Blatchf.  210; 
Stone  V.  Palmei-,  28  Mo. .  539.  It 
seems  that  the  court  will  presume 
th£jt  a  person  who  signs  as  "Acting 
Commissioner",  holds  such  office,  in 
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printed  copies  of  specifications  and  drawings  of  patents,  which 
the  Commissioner  of  Patents  is  authorized  to  print  for  gratui- 
tous distribution,  and  to  deposit  in  the  eapitols  of  the  States  and 
Territories,  and  in  the  clerk's .  offices  of  the  District  Courts, 
shall  when  certified  by  him  and  authenticated  by  the  seal  of 
his  office,  be  received  in  all  courts  as  evidence  of  all  matters 
therein  contained."^*  "If  any  such  assignment,  grant,  or  con- 
veyance of  any  patent  shall  be  acknowledged  before  any  notary 
public  of  the  several  States  or  Territories  or  the  District  of 
Columbia,  or  any  commissioner  of  the  United  States  circuit 
court,,  or  before  any  secretary  of  legation  or  consular  officer 
authorized  to  administer  oaths  or  perform  notarial  acts  under 
section  seventeen  hundred  and.  fifty  of  the  Eevised  Statutes, 
the  certificate  of  such  acknowledgment,  under  the  hand  and  offi" 
cial  seal  of  such  notary  or. other  officer,  shall  be  prima'  facie. 
evidence  of  the  execution  of  such  assignment,  grant  or  convey- 
ance." ^^    "Copies  of  the  specifications  and  drawings  of  foreign 


the  absence  ofevidende  to  the  con- 
trary. Woodworth  v.  Hall,  1  Wood. 
&  M.  248.  Letters  written  by  an 
applicant  for  a  patent,  when  prop- 
erly certified  as  papers  remaining 
in  the  department,  are  admissible 
in  evidence.  Pettibone  v.  Deringef, 
4  Wash.  C.  C.  215,  219.  The  docu- 
ments which  make  up  the  original 
papers  belong  to  the  public  archives, 
^ind  a  duly  certified  copy  thereof  is 
competent  evidence,  although  some 
of  these  documents  may  contain  pri- 
vate stipulations  between  the  par- 
ties concerned.  Hanrick  v.  Barton, 
16  Wall.  166,  21  L.  ed.  350.  Put- 
ting in  evidence  the  file  wrapper  of 
a  patent  for  which  priority  of  in- 
vention is  claimed,  for  the  purpose 
of  contradicting  testimony  of  the 
inventor  as  to  the  date  of  the  in- 
vention, does  not  make  the  deposi- 
tions contained  therein  evidence  in 
the  case  for  all  purposes.  Hichard- 
son  V.  Campbell,  72  Fed.  525.  A 
certified  copy  of  a  patent  surren- 
dered and  canceled  is  admissible  to 


show  that  an  improvement  subse- 
quently patented  is  not  original,  al- 
though the  certificate  does  not  show 
when  it  was  canceled,  or  how  or  to 
what  defect.  Delano  v.  Scott,  Gilp. 
489.  The  Circuit  Court  may  grant 
a  certificate,  that  a  certified  copy  of 
such  a  paper  will  be  admitted  in 
evidence  in  a  suit  in  equity.  Mac- , 
William  v.  Connecticut  Web  Co., 
119  Fed.  509.  He  who  desires  a 
copy  of  papers  filed  in  the  patent 
office  must  make  demand  therefor 
in  a  proper  manner,  without  insult- 
ing or  abusing  the  officers;  but  if  a 
second  demand  is  properly  made, 
the  commissioner  cannot  refuse  to 
comply  because  of  the  applicant's 
previous  improper  conduct.  Boyden 
V.  Burke,  14  How.  575,  14  L.  ed. 
548. 

25  U.  S.  R.  S.,  §  894.  29  St.  at 
L.  693.     Cf.  V.  S.  R.  S.,  §  4898. 

28  Mayor,  etc.,  City  of  New  York 
V.  American  Cable  E.'Co.,  C.  C.  A., 
60  Fed.  1016;  Paine  v.  Trask,  C.  C. 
A.,  56  Fed.  233;   Lee  v.  Blandy,   1 
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letters-patent)  certified  as'  provided  in  the  preceding  fiectiaii, 
sliall  be  prianw  fade  evideaiofe  bf  the  fiict  of  the  granting  of  such 
letters-patent,  and  of  the  date,  and  contents  'thereof.'"?^  Testi- 
mony before  the  patent  office,  in'  interference  proceedings  be- 
t:*een  the  same  parties,  is  >not!  ordinarily  admissible  in '  a  suit 
to  Compel  the  issue'of  a  patent.^'  The  findings^  of  fact  set  forth 
in  a  report; of  the  Interstate  Commerce  Commission  aire,,  in  all 
judicial  proceedings,  deemed  prima  facie  evidence  as  to  each  and 
every  act  found. *'  'il'Extiracts  from  the  journals  of  the  Senate, 
or  of  the  House  of  Kepresentatives,  and  of  the  executive  jour- 
nal: of  the  Senate  when  the  injunction  of  secrecy  is  removed, 
certified  by  the  secretary  of  the  Senate  or 'by  the  clerk  of  the 
House  of  Representatives,  shall  be  admitted  as  evidence  an  the 
teourts'of  the'iEJnited  States^  ^nd  shall  have  the  same  force  and 
effect  as  the  originals  would  have  if  produced  and  autlienticated 
in  court ??f^°'  "Copies  of  all  official  documents  and  papers  in  the 
office  of  any  consul,  vice-consul,  or  commercial  agent  of  the 
United  States,  and  of  all  official  entries  in  the  books  or  records 
oC any  such  officer,  certified  under  the  hand  and  seal  of  such  offi- 
cer, i  shall  be  admitted  in  evidence  in  the  courts  of  the  United 
States."*^    "The  transcripts  into  new  books,  made  by  the  clerks 

Bond,    36]j;    Brooks    v.    Jenkins,  ,3  Fed.    753,.,     3:his   statute   does  :aot 

McLean,   432;    Parker   v,  Hawortji,  authorize  the  admission  of  a  copy 

4  yeliean,'370:'"  '  ^        ''''       '■''  of  test'imony  ' shown 'by ' 'a 'report  of 

87  Am.  Graphophone  Co.  v.  Leeds  the  Commission  to  have  been  given. 

&  Catlih' Co'.,'  140'  Fed.  981.''  tri  .S.  hj  'a' witness,  but  not' 'otherwsie  au- 

E.  S.;  §  893.     A  copy  of  a  French  fhenticated^    V:  S.  v.  Beading  Co., 

patent'-certifi'ed'by'tli^Mi're'clor'Vf  li  83  Fed.' 427'.'     ''  '    ' 

the  Coiiservaitbi're  N'a'tibflWl  des -irts  sou.  S.  E.  S.,  §  895.     See  Field 

^t' Metiers 'of  France,  undeir  the  ^'e'al  v.  Clk'rlc,  143  U.  S.  649;  679,  36  L. 

of  Mt'depai-trhentl  verified  by'  fhe  ed.  294,  305;''tJ.  S'.  v.'  Burr,  159  U> 

iriin'ister'  of   foreign"  affair^,    undi'r  S.  78',''85;  40  L.  ed.  8^2,  84.'' 
their 'seals,   btit   not   by 'the   great  Si  U.  S.  E,  S.',' §  896V  The  Atlail- 

seal  of  Frarice,'may  be  admitt^ii  in  tie,    Abbott's   Adm.  '451.     The   cer- 

'eVidfti^fe.  "Sdhc(erKfeW''v.  Swift  C.  &  'tiflck'e'  of    a'  consul    is    competent 

•B'.  Co.;' 7 'Fed.  469,  4^1.'    See  Ceflo'rz  evidence  to   prove   his   official   acts,. - 

v':  !R8tn^Ws/i7  lilafch'fi  436.  '     "'' '  but  not  acts  Which  are  riot  Official 

•-  ssDtiver^'v'.'  Greehwbod, '  l54  Fed.  or  not  within  'his  'personal 'kn'owl- 

854-;'''    -'"'"•.'■'     '      :     ■•"^:-  eigei     Brown' v.  "Thfe  Independence, 

'  •,8£'-26'^.  a;t  li.  SfOg; 'i'ars/ li' and  Crabbe,  54.     The  consuTs  certiflcatie- 

16;    Eobinson  v.  Baltimore  &,  Ohio  is  eompcteVit!  to  prove  thilt  the  ship's 

E.  B.  Co.,  222%.^S;^'5di  5'6' t.'ed.  l^ajpery  AVefe  lodged  \vith  him,  V.  8. 

288;   Tift  v.  Southern  Ey.  Co.,  338  .v.   Mitchell,' 2" "Wa'sh.   478;    that   » 
Fed.  Prac.  Vol.  II.— 68. 


1074  EVIDENCE.  [§333 

of  the  District  Gciurts  in  the  several  districts  of  Texas,  Florida, 
Wisconsin,  Minnesota,  Iowa,  and  Kansas,  in  pursuance  of  the 
act  of  June  twenty-seven,  eighteen  hundred  and  sixty-four, 
chapter  one  hundred  and  sixty-five,  from  the  records  and  jour- 
nals transferred  by  ;them  respectively,  under  the  said  act,  to  the 
clerks  of  the  Circuit  Courts  in' the  said  districts,  when  certiiied 
by  the,  clerks  respectively,  making  the  same  to  be  full  and  true 
copies  from  the  original  books,  shall  have  the  same  force  and 
effect  as  records  as  the  originals.  And  ;the  certificates  of  the 
clerks  of  said  Circuit  Courts,  respectively,  of  traiiscripts  of 
any  of  the  books  or  papers  so  transferred  to  them,  shall  be  re" 
ceived  in  evidence  with  the  like^  effect  as  if  made  by  the  clerk  of 
the  court  in  which  the  proceedings  Avere  had."  '^  "The  tran- 
scripts into  new  books  made  by.  the  clerks  of  i  the  Circuit  and 
District  Courts  for  the  western  district  of'  North.  Carolina,,  in 
pursuance  of  the  act  of  June  four^  eighteen  hundred  and  seven- 
ty-two, chapter,  two  hundred  and  eighty-two,  when  certified 
by  the  clerks  respectively,  making  the  same  to  be  full  and  true 
copies  from  the  original  bdoks,  shall  have  the  same  force  and 
effect  as  records  as  the  originals.  And  'the  certificates  of  the 
clerks  of  said  Circuit  and  District  Courts  respectively",  of  tran- 
scripts of  any  of  the  said  transcribed  records,  shall  also  be  re- 
ceived in  evidence  with  the  like  effect  as  if  made  by  the  proper 
clerk  from  the  originals  from  which  such  records  we;re  tran- 

seaman  was  discharged  in  a  foreign  594 ;  nor  to  prove  a  foreign  law  or 

court  with  his  own  consent,  Lamb  tli,e  ,  qorj ectneas    of    a,   .translation, 

V.  Briard,,  Abb.  Adm.  367;  and  when  Church  v.  Hubbard,  2 .  Craiich,  187, 

it   sets   out   all  the .  essential   facts  2  X.  ed.  2,49, ;,  nor  to,  prove  any  fact 

it   is   prima  .facie   evidence   that   a  .between  third  persons,  unless  made 

master  violated  the  law  in  refusing  so  by   statute,  U.,  J^, ,  v.  ^Mitchell,  2 

to   receive  a  disc^iarged  ,  seaman  in  Wash.  478;- The,  Alice,  12,  Fed.  923; 

a  foreign,  port,,  Matthews  y.  0|fley,  Stejn   v.   Bowman,   13   Pet.   209,   10 

3  Sumn.  115.    A  consular,  cer.tificate  L.  ed.  12p;  Levy  v.  Burley,  2  Sumn. 

is  not,  competent  to  prove  facts  to  355;   nor  to  prove  a  copy  of  a  Jjill 

justify   imprisonment  of   a  seanaan  of  .ladi^g    in.  another's    pqsses^ion. 

by   the   master   in    a   foreign   port,  The  Alice,^  1^  Fed.  923.     A  certifi- 

Jphnson  v.  Cariolanus,,  Crabbe,  239.  cate    with    an    undecipherable    seal 

Cf.  The  \V.  F.  Babcock,  C.  C.  A.,  85  and  signature  is  not  admissible  in 

Fed.   978;    nor   to  authenticate   the  evidence.  ,  TJie,. Atlantic,  Abb.  Adm. 

record  of  the  cpn,demifat,io,n  of  a  ves-  451.                    •; ,  ■ 

sel    in    a    court    of    vice-admiralty,  8Z  y.,  S.  E,  S.,,  §  897. 
Catlett  v.  Pacific  Ins.  Co.,  1  Paine, 
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scribed."^?  ''Wheii  the  record  of  any  judgment,  decree,  or 
otHer  proceeding  bi  any  court  of  the  United  States  is  lost  or  de- 
stroyed, any  party  or  person  interested  therein  may,'  on  applica- 
tion- to  such  court,  and'  on  showing  to  its  satisfaction  that  the 
same  was  lost  or  destroyed  without  his  fault,  obtain  from  it  an 
order  authorizing  such  defect  to  ibe' supplied  by  a  duly  certified 
copy  of  the  original  record,  where  the  same  can 'be  obtained; 
and  •  such  icertified  copy*  shall  thereafter  have,  in  i  all  respects, 
the  same  effect  as  the  original  record  woSildhave  had."'*  "When 
any  such  record  is  lost  or  destroyed,  and  the  defect  cannot  be 
supplied  as  provided  in  the  preceding  section,  any  party  or  per- 
son-interested  therein  m.ay  make  a  written  application  to  the 
court  to  which  the  record  belonged,  verified  i  by  affidavit,  show- 
ing>such  loss  or  destruction ;  that  the  same  occurred  without  his 
f  ault  dr  negieict;  that  certified  copies -of  such  record  cannot  be 
obtained  by" him;' and  showing  also  the  substance;  of  the  record 
so  lost' or 'destroyed,  and  that  the  loss  or  destruction  there- 
of, unless  supplied,  wilier  may  result  in  damage  to  him.  The 
court  shall  cause  said  application  ■to  be  entered  of  record,  and 
a  copy  of  it  iihair be,  served  personally  upon  every  person  inter- 
ested' therbiii,  together  ^with  'a.  written  notice  that  on  a  'day  there- 
in stated,  which  shall  not  be  less  than  sixty  days  after  such  serv- 
icCj  said- application  will' be  heard;  and  if j  upon  such  hearings 
the  court  is  satisfied '  that"  the  statements  ■  contained  in  the  ap- 
plication ^are'  true,'  it  shall 'Jmake  the  cause  to  ibe-^  entered  of  rec- 
ord an  order  reciting  the  substance  and  effect  of  said  lost  or 
destroyed  record.  Said  order  shall  have  the  same  effect,  so  far 
as  concernis  the  party  or  person  making  such  application  dnd  the 
persons  served" as- above- provided,  but  subject  to  intervening 
rights,  vi^lfich' the  original  recordi  would  have  had,  -if  ithe  same 
had  not  been  I'ost  or  destroyed." '°  "When  toy  cause  has  been 
removed,  to  the  Supreme'  Court,  and  the  original  record  ■  there- 
of'is -afterward-lost,' a  dully  certified  copy  of  the  record  reihain- 
ing'in  said  collrt  may  be  filed  in  the  court 'rodm  from  i  which 
the  cati^e'was  removed',' bit  motion  of  any 'party  or  person  clairti- 

ing  to  be  intdteted  thei'eiil';  and  the  co^y  s'6  fileS'sh'all  have 

':.:':vf'  ■■     i    .'.\:-il-    '■     '-    -,;.■/;■■  ■  -  ■:'''<■>   li'iii.-   '!"     ■■'■:''•' 

S3  U.  S.  R.  S.,  §  898.  35  u.  S.  E.  S.,  §  900. 

-■  8;i,U.i!S.-K. 'S'.,' §  89^9 ;;  Cermet*' V.  ^            i ' '!  -     '    :: 

Winiams,   20   V^'aU.- 2^6,"2i?  X.'  ed:  '   '-"*'■  ''     -"':  t      -'  ■'-' 

Zoi.  '    - 
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the  same  effect  as  the  original  record  would  have  had  if  the 
same  had  not  been  lost  or^  destroyed."  **  "In  any  proceedings 
in  conformity  with  law  to  restore  the  records  of  any  court  of 
the  United  States  which  have  been  or  may  be  hereafter  lost  or 
destroyed,;  the  notice  required  may  be  served  on  any  non-res- 
ident of  the  district  in  which  such  court  is  held  any  where 
within  the  jurisdiction  of  the  United  States,  or  in  any  foreign 
country,  the, proof  of  service  of  such  notice,  if 'made  in  a  foreign 
country,  to  be  certified  by  a  niinisteri  or  consul  of  the  United 
States  in  such  country,  under  bis  oifieial  seal."  "  "A  certified 
copy  of  the  official  return,  or  any  other  official  paper  of  the 
United  States  attorney,  marshal,  or  clerk,  or  other  certifying  or 
recording- officer  of  any  court  of  the '  United  States,  made  in 
pursuance  of  law,  and  on  file  in  any  i  department  of  the:  govern- 
ment, relating,  to  any  cause  or  matter  to  which  the  United 
States  was  a  party -in  any  such  court,  the  record  of  which  has 
been'  or  niay  be  lost  or  destroyed,  may  be  filed  in  the  court  to 
which  it  appertains,  and  shall  have  the  same  force  and  effect 
as  if  it  were  an  original  report,,  return  paper^  or  other  document 
made  to  or  filed  in  such  court;  and  in  any  case  in  which  the 
names  of  the  parties  and  the  date  and  amount  of  judgment  or 
decree  shall  appear  from  such  return  paper, .  or  document,  it 
shall  be  lawful  for  the  court  in  which  they  are  filed  to  issue  the 
proper  process  to  enforce  such  decree  or  judgment,  in  the 
same  manner  as  ff .  the  original  record  remained,  in  said  court. 
And  in  all  cases  where  any  of  the  files,  papers,  or  records  of  any 
court  of  the  United :  States  have  been  or,  shall  be  lost  or  de- 
stroyed, the  files,  records,  and  papers  which,  pursuant  to  law, 
may  have  been  or  may  be  restored  or  supplied  in  place  of  such 
records,  files,  and  papers,  shall, have  the, same  force ^nd  effect 
to  all  intents  and  purposes,  as ,  the  originals  thereof  would 
have  been  entitled  to."*'  "Whenever  any  of  the  records  or  files 
in  which  the  United  States  are  interested  of  any  court  of  the 
United  States  have;  been  or  may  be  lost  or  destroyed,  jt  ahall 
be  the  duty  of  the  attorney  of  the  United  States  for  the  dis- 
trict or  court  to  which  such,  files  and  records  belong,  so  far  as 
the  judges  of  such  courts  respectively  shall  deem  it  essential 

36U.  S.  R.  S.,  §  901.  88  u.  S>  R.  S.,  §  903,  as  amended 

37  U.  S.  R.  S.,  §  902,  as  amended      by  20  St,  at  L.  2:;7.    / 
by  20  St.  at  L.  277. 
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to  the  interests  of  the  United  States  that  such  records  and  files 
h^  restored  or 'supplied,  to  take  such  steps,  under  the  direction 
of  said  judges,  as  may  be  necessary  to  effect  such  restoration 
or  substitution,  including  such  dockets,  -indices,  and  other 
books  and  papers- 'as  said  judges '  shall  think  proper.  Said 
judges  may- direct  the  performistnce,  by  clerks  of  said  courts 
respectively  and  by  the  United  States  attorneys,  of  any  duties 
incident  thereto;  and  said  clerks  and  attorneys  shall  be  allowed 
such  compensation,  for  services  in  the  matter  and  for  lawful 
disbursements,  as  may  be  approved  by  the  Attorney-General 
of 'the- United  States,  upon  a  certificate  by  the  judges  of 'said 
courts  stating  that  such  claim  for  services  and  disbursements 
is  just  and  reasonable;  and  the  sum  so  allowed  shall  be  paid 
oui;  off 'the,  judiciary  fund." '®  "The  acts  of  the  legislature  of 
any  State  or  Territory,  or  of  any  country  subj-eot  to  the  juris- 
diction of  .the  United  States,  shall  be  authenticated  by  having 
the  Seals' of  such"  State,  Territbry,  or  country  affeed  thereto. 
The  records  and  judiciaL  proceedings  df  the  courts  of  any 
State  or  Territory,  or  of  any  such  country,  shall  be  proved  or 
adiriitted  in  any  other  court  'within  the  United  States,  by  the 
attestation  of  the  clerk,  andjthe  seal,  of  the  court  annexed,  if 
there  be  a  seal,  together  with  a  ,certifiicate  of  the  j.udge,  chief 
jixstice,  or  presiding  magistrate,  that  the  said  attestation  is  in 
due  form.  And  the  &aid  records  and  judicial' proceedings,  so 
authenticated,'  shall  have  siieh  faith  and  credit  given  to  them  in 
every  cotirt  within  the  United  States  as  they  have  by  law  or 
usage  in  the  courts  of  th^  State  from  which  they  are  taken."  *" 

S9  U.  S.  E.  ,S.,  §  904,  as  amended  authority   of   the  "State  have   been 

by  20  St.  at  L.  277.  held  to. be,  prima  facie  evidence  an 

40  U.  S.  :R.  S.,i  §.  903.     Tlie,  cases  the    courts    of    the    United    States, 

.construing  this  Section .  df  the  Re-  Beatrice  v.  Edminson,  C.  G.  A.,  117 

vised  Statutes  are  very  numerous,  Fed.  427^    It  will  be  presumed  that 

and    may    be    found'   collected    in  the  seal  of  a  State  was  annexed  to 

G-reenleaf  on, Evidence,  §§  504-506.  a  paper  by  the  proper  officer  under 

This  statute  applies  to.  the  Federal  due    authority.     United'  States    v. 

courts    as  .well,   as    to .  the    State  Johns.  4:'Dall.  412,   1- L.  ed.' .888; 

courts.    Gormley  V.  Buriyan,  138  U.  a.  C,  1  Wash.  C.  C.  363;  U.  S.  v. 

S.  623,  635,  34  L.  ed.  1086,  1090;  Amedy,  11  Wheat.  392,  6  L.  ed.  502. 

Mills  V.  Duryee,  7  Cranch,  481,  3  The  certificsite  must  show  that  the 

.K  ed.  411;  Gal-pin  v.  .Page,  3' Slaw,  person  who  signed  it  as  judge  was, 

93.     Printed  copies   of.  State  istat-  when  he  signed  it,  the  judge,  chief 

utes  purporting  to  be  published  by  justice,  or  presiding  magistrate  of 
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This  does  not  prevent  the  adiGission  of  evidence  -to  prove  that 
the  court, ,  which  rendered  the  judgment ilhad,  no  jurisdiction 
over  the  person  or  subject  matter.*^     •'       ,!  ri. 

"AH  records  and  exemplifications  of  books,  which  may  be 
kept  in  any  public'office  of  any  State  or  Territory,  or  of  any 
country  subject  to  the  jurisdiction  of  the  United  States,  not 
appertaining  to  a  court,  shall  be  proved  or  admitted  in  any 
court  or  office  in  any  other  State  or  Territory,  or  in  any  such 
country,  by  the  attestation  of  the  keeper  of  the  said,  records  or 
books,  and  r  the  seal' iof  his  office  annexed,  .if  there  be  aseal, 
together  with  a  certificate,  of  the  presiding  justice  of  the  ,coUrt 
of  the  county,  parish,  or- district  in, which  such. office  may  be 
kept,  or  iof  the  governor,  or  secretary  of  state,  the  chancellor 
or  keeper  of  the  great  seal,  of  the  State  or  Territory,  or  .coun- 
try, that  the  said  attestation  is  in  due  form,  and  by  the"  proper 
officerg.  If , the  said  certificate, is  given-by  the  presidingijustice 
of  a  court,  it  shall  be  further  authenticated-by' the  elerk  or  pro- 
thonotary  of  the  said  courts  who  sh^H  certify, .  under  his  hand 


the  court  in  wljich  the.  judgpient  is 
,of  record.  Stewart  v.  Gray,  Hjemps. 
94  ;■  U.  S.  V.  Biebuscii',  1  MoCfary/ 
42,  32.  If  the  la;ws  of  a  State  show 
that:  the  eouit  in  which  the  judg- 
ment was  rendered;  iconsisted  .of  jbnti , 
a-  single  judge,  it,  is  not  m3.tei;i^l  . 
in  a  Federal  court  that  the  certifi- 
cate to  the  attestation  of  the  clerk 
did  not  sliow  that  the  certifying  of- 
ficer was  the  sole  judge,  chief  jus- 
tice, or  presiding  magistrate.  Ben- 
nett,  v.  Bennett,  -  Deady,  299.  See 
Bohlander  V.  Heikes,  C.  C.  A., 
(April  8/  1909) -Fed.  167.  The  cer- 
tificate of -the  judge  that  he  is  "one 
df  the  judges"  of  the  court  is  in- 
suiEcientJi  Stewart  v.  Gray,  Hemps. 
.94 ;  Ga,rdner  v.  Lindo,  1  Cranch  C. 
C.  =78,  The  judge  should  certify 
tha't  the  sEtrtfestaAioh  is  in  due  form 
according  to  the  laws  of  the.  State. 
Craig  V.  Brown,  Bet.  C.  C.  352.  If 
a'  clerk  of  a  court  certifies  at  the 
•foot  of;  a  paper  Which  purports  ■■  to 
be   a   record  that  the  ■  if  oregoirig'  ig 


.tr,uly  takjBii.from  tjierpcprd  of  pro- 
ceedings ,  of ,  his  .court,  and  if  the 
'judge,  chief '  justice,  or  pl-esiding 
magisfrate  certifies  that  such  attes- 
tation of  thp  clerk  is  in  due  forfn 
of  law,  it  is  ito.be  presumed  that 

the  paper  so  certified  is  in  due  form, 

^-.  '^     ....    ;         .-   .■..'.■:;■..:  ■Dill].;;" 
and  IS  a  full  copy  of  the  progeed- 

ings  in  the  case,  and  is  admissible 

iu  evidelice;  but  if  it  proves  to  be  a 

mere   transcript   of   minutes   taken 

from  the  docket  of  the  court,  it  is 

not  admissible.     Ferguson   v.  Har- 

■wood,  7  CranCh,  408,  3  L.  ed.  386. 

Cf.    Woodbridge   &   T.   Eng.  ■  Co.   v. 

Bitter,  70  Fed.  677.     If  >a  judgment 

has  been   recovered'  agiainst  a   eor- 

pbfation   by   a   wrong  maine,   there 

may  bfe  a  recovery  in  a  suit  on  such 

judgment  in- another  State  brought 

against  it  by: 'the  proper  name.     La 

Fayette' Ins.  Co.  v.  French,  18  How. 

404,  15  L.  ;ed.i451. 

•  *l  Cooper'  iv.  Brazelton,  C.  C.  A., 

135  Fed'.  476,  supra;  §  187. 
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and  the  sealof  bis  ofiice,  that  the  siaid  presiding  justice  is'duly 
cditimisgicined  and  qualified;  or,  if  given  by  such  governor, 
secretary,  chancellor,  or  keeper  of  the  great  seal,  it  ^hall  be 
-under  the  ^"reat  seal  of  the  State,  Territory,  or  country  afore- 
-  slard  in  which  "it  "^is  made.  And  the  said  records  and  exemplifi- 
cations,'sb 'authenticated,  shall  have  such  faith  and  credit  given 
to  thein' in' every  court  and 'office  within  the  United  States  as 
they  have  by  law  or  usage  in  the  courts  or'  offices  of  the  State, 
Territory/  oi-  couiitry,'!  as  aforesaid,  from  which  they  are 
taken."  *^  "It  shall  be  lawful  for  any  keeper  or  person  having 
custody  of  laws,'  judgments,  ordersj  deci^ees,  journals,  corres- 
pondence, or  other  public  documents  of  any  foreign  government 
of  its  agents,  relating  to  the  title  fo  lands  claijned  by  or,  under 


«U.  S.  E.  S., '§'96ei;  'Hodge  V.' 
Pkims,  C.  C{  A.,  117 'Fed;  396.  'See' 
also  Snyder  V.  WisejlO  Pa*  St.  157; 
Lawrence  v.  Gaultney,  i  Gljisyea:  Law 
(S.  C,)^,  .7;;  icing  y.  Dale,  ,2  Jll.;  513; 
Henthorn  v.  Doe,  1  Blac^f.  ,(Ind..) 
157 ;  Russell  v.  Kearney;;  27  iSsi.  96;  . 
Paca '  V.  Button,  4  Mo.  371:;  Karr' 
V.  Jackson,  28  Mo.  316;  Grant,  v. 
Heiiry  Clay  Coal  , Co.,  80  Pa.  ,St. 
208;  and  authorities  cited,  in 
Bump's  Fed.  Proc,  617-619!  This 
section  does  not  impart  to  the  au- 
thenticated State  record  anything' 
more  than  "faith  and  credit,"'  and 
does!  not  extendi  the  effect  of  aide- 
cision.against  a  State  to  the , United 
States,  nor  make  an  award  or  judg- 
ment which  mi'glit  be  final  against 
a  State  either  oMiga:to*5'  in  law^ 
or  conclusiive  against  the  United 
S,tates.  Wiiljams  v.,  U.j  S.,  137 ,  U. 
S.  113,  .136,  34  L.  ed.^  590,,  ,597, 
Where'  a  deed  of  lan,d  in  iexas  harl 
been  -executed  in  accordiince'  wife 
the  civil  laws  in  Louisiana,  and  a 
copy  furnished  to  the  grantee'  as  a 
s'ecbnd  original,  thi's  copy  was  ''ad- 
mitted in  eviden(36jiupon  proof  by 
the;  witiiesa^nthat  ht  had  -■'exaMhed 
the*. originals 'on  file  iii  the  notary's 


book';  that  the  copy  was  a  true  one ; 
that'  the   notary   before   whom   the 

icotiveyan'ce  was  executed  was  dead; 
that  (the,  jyitnessi  knew  the  hand- 
writing, which  was  genuine;  that 
the  witness  knew, the  h'andwriting 
of  one-  of  the  subscribing  witnesses; 
that  such  'witness   was   dead;    and 

Jthat  the  signature  of  such  subscrib- 
ing wit^iess :  was  genuine.  White  v. 
Bromley,  20  How.  235,  250,  15  L. 
ed.  886,_  890.  A  pardon  certified  un- 
der the  great  seal  of  the  State  was 
admitted  in  eyidericte.  U.  S.  v.  Wil- 
son, BaldWi  78.  ''A  copy  of  aisiir- 

,  vey  certified  by  the  register,,  by  the 

.judge,  and  by  the  Secretary  of  St^te 
under  the^  great  seal,  was  admitted 
in  evidence.  Smith  v.  Redden,  5 
Harr.  (Del.)  321.  ; !The  clerk's  cer- 
tificate sbould'  show  that:  the  judge 

lis.^the  presiding  judge,  or  that  he 
ia  the  presiding  ju,dge  f or  ,  the,  dis- 
trict.    Paca.  V."  jDuttbn,  4  Mo.  370. 

''This  Statute, dbfes  not  apply  to  Coiirt 
records.  Tarlton  v.  Briscoe,  1  A. 
K.  Marsh.  (Ky.)  67;  U.'S.  R.  S., 
§  905;  Snyder' V.  Wlke;  10  Pa.  St. 
157;'  Law  v.  Gaultneyy  Cheves  (S. 
-O:)'  Law.i  7.  ■■'■•■■    ■■  ■    ■'     '    ' 
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the  United  States,  on  tliQ  application  of  the  head  of  one,  of  the 
Departments,  the  Solicitor  of  the  Treasury,  or,  the  Ppmmissioner 
of  the  General  Land, Office,  to  authenticate- copies  thereof  under 
his  hand  and  seal,  and  to  certify  them  to  be  correct  and  trup 
copies  of  such  laws,  judgments,;  orders,  decrees,;  journals,  corre- 
spondence, or  other  puhlic  documents,  respectively;  and  when 
such_  copies  are  certified  by  an.  American  miuister,  or  consi,!,!, 
under  his  hand,  and,  seal,  of  office,  to  be  true  copies  of  the  orig- 
inals, they  shall  be  sealed  up  ])y,him  and  returned  to  the  Solic- 
itor of  the  Treasury,  who  shall  file  them  in  his  office,  and  cause 
them  to  be  recorded  in  a  book  tept  for  that  purpose.  _A  copy 
of  any  such  law,  judgment,  order,  decree,  journal,  correspond- 
ence or  other  public  decumbent,  so  filed,  or  of  the  same  so  re- 
corded in  said  book,  may  be  read  in  'evidence  in  any  court, 
where  the  title  to  land, claimed  under  or  by  the  United  S%tes 
may  come, into  question,  equally,  with,  the  originals."*'  "The 
edition  of  the  laws  and  treaties  .:of ,  the  United  States,  pub- 
lishied  by  Little  &  Brown,  shall  be  competent  evidence  of  thb 
severa.1  public  arid  private,  acts  of  Congress,  arid  of  the  sev- 
eral treaties  therein  contained,  in  all  the  courts  of  law  and 
equity  and,  of  niaritina§  jurisdiction,  and  ip.  all  the  tribiinals 
and-ipublic  offices  of  the  United  States,  and  of  the  several  States, 
without  any  further  proof  of  authentication  thereof."  **  The 
publicatiori  by  the  government  pririting  office  of  the  supple- 
ments to  the  Eevised  Statutes  are  prima  facie  evidence,  and 
the  publicatiqn  by  tha,t  office  of,,, the  pamphlet . copies  of  the 
statutes  and  the  bound '.copies  of  the  acts  of  each  Congress 
are  "legal  evidence  of  the  laws  and  treaties  therein  contained 
in  all  courts  of  the  United  States  and  of  the  several  States 
therein."**  "In  siiits  pr  information  brought,  where  any  seiz- 
ure is  made; pursuant  to  an  act  providing  for  or  regulating. the 
collection  of  duties  on  imports  or  tonnage,  if  the  property  is 
claimed  by  afay  person,  "the^' burden  of' proof  shall  lie  upori 
such  claimant;'  provided  that  prpbable  cause  is, shown  for  such 
prosecution,  ,tp  be  judged  of  by,  thje  court."  *^     ;    ,    .      . 

43U..S.  E.  S.,  §  907;  Ten  Cases  «U.  S.  E.  S.,  §,908,;. 

V.  U.  S.„  34  Fed.  101 ;   Chadwiok  v.  ,   *»  28  St.,  at  L.  ;601 ;   26  St.  at  L. 

U,  S.,  3,  Fed.  .753;   Williams  v.  U.  50;  21,  St.  at. L.» 308. 

S.,  137  U.  S.  113,  136,  34  Uei.  500,  46  u.   Sj  E.   S.,   §  9,09..    See  also 

597.  .Locke  v.  U.  S.,  7  Cranch,  339,, 3  L. 


§'  S35]  VEEimCATION   OF  iE-BIDAVIT.  1081 

§  3S4.  DetfitoMbn.  and  use  of  ^n  affiadvit.  An  a£Bdavit  is 
a  d'eclai'atibii  lipori'bath  6r  affirmation  before  some  person  hav- 
ing cOmpetenS  and  lawfulpowei-  and  authority  to  administer 
the  same;  Affidavits  arfe  used  in  a  suit  iii  equity  in  three  wkys. 
In  certain  casfes  they  must  be  annexed'  to  a  bill  before  it  can  be 
properly  filed;  ^'eerta:in  dociinitent^  rday  be  proved  by  them  at 
the  hearihig>,*  and  they  are.use'd  in  siupport  of  interlocutory 
applications.*''  The  manner  of  their  iise  has  been  already  de- 
scribed.^ .Ea;^  paries  affidavits  were  not  admissible  before  a  gen- 
eral appraiser  sitting,  as'  referee,  for  tfe  introduction  of  evi- 
dence in  , the  Circuit  Court.*  Pending  a  reference!  concerning 
it, ,  aii:  affidavit  jcannot  be  uspd,  except  by  leave  of  the  court, 
■which  ispsually  granted, only  upop.  terms.*,;  In  the  absence  of 
a ;Stg,|e  statute  or  a  cpiurt; rule  it  was,, held  that  a  Federal  court 
had  no.  power  tf],p,Qmpel  any  onp  to  hav^  his  affidavit  taken,''  or 
to  cross-examine  an .  affiiant.'  Such  a  cross-examination  might 
perhaps  be  had  by.raeans  of  a  feigned  issue.®^  .^ 

§  335,  Manner  of  verifying  an  afiidayit..  An  affidavit 
must  be  sworn  to;  unless  the  affiiant  is  conscientiously  scrupu- 
lous of  taking  an  oath,  when  he  may,  in  lieu  thereof,  make  sol- 
eitin  affirmation  of  the  trtitn  of  the  facts  stated  by  him.*  If 
the  deponent  be  blind  or  unable  to  read,  the  affidavit  must  be 
read  over  to  him  by  the  officer  before  whom  he  sVears  to  its 

e4.  J64;   The  Lwiniiiar.y,   8  WlieatiM  sPearse  v.  Brook,  >3  Beav.  337; 

407,  .^.  L.ed.  647;,  Wood  v,  _U.  S.>  '  Paniell's;  Ch.  Pr.  1777.. ,,1.   .,,;>   ,  • 

16  Pefci  342,  30  L.  ed.  987;  The  John  V  Crenshaw    v.    Miller,    111    Fed. 

Griffin,  15  Wall.  ??,  21  L.  ed.  80;  450.    See  Hammerschlag  Mfg.  Co.  v. 

Clifton  V.  V.  S.,  4'How,  242,  11.  L,  Judd,  26  Fed.  292;  Bacon  v.  Magee, 

ed.   9,57;    Taylor  v.  U.  S.,   3  How.  7  ,C0wen  (N.-Y.),  515;  Day  v.-Bps- 

197,   11  L.  ed.   559;   Buckley  :V.  U.  ton  B.  Co.,  6  I-aw  R. .  (isT.  S.)    329. 

S.,    4    How.  .  25IJ    11    L.    ed.    961;  As  to  the  right  to  Compel  a  party 

Cliquot's  Champagne,  3  Wall.   114,  to   file    an    affidavit   which    he   has 

18  L.  ed.  116;  U.  S.  v.  Walla  Walla,  read  upon  a  motion,  see  Sinnot  v. 

44    Fed.    796;    The    Coquitlam,    57  First  Nat.  Bank,  3fApp.  Div.  161. 

Fed.  706,  734.  8  See  Day  v.  Boston  B.  Co.,  6.Law 

§  3'34.     lSee§'87._  Reg.    (N.   S.).329;    Hammerschlag 

2  %e  I  269,  Mfg.  Co.  y.  Judd,  86  Fed.  292. 

3'See  ch.kv.    ""          ^  3 /ra/ra^  §§  378-383.  ,             , 

i Supra,  f§,|9,8,  232,  §  335.     1  Eq.  Rule  78;   tT.  S.  Jt. 

■  Bijapfes  F.  \Vhite  &'Co.  v.  U.  S.,  S.  §§  1,  5013.    Cf.  Loney  t.  Bailey, 

1 54;  Fed,'  175..'   '^ee  ^  importers'    %  43 '  Md,!  10. 

Traders' Nat  Bk.  v.  lyoris,  134  Fed  J  ,      ,! 

510;  supra,  §§  76,  77. 
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trutli.f ,  ,  Ordinarily,  an ; af3p.-davit,  if  made  wltMij  the  United 
States,  must  be,  verified fhef pre  a  judge  of  the  court  in  which  it 
is  to,, be  used,  or  a  United  States- commissioner, : or  a,  notary 
public.*,  A  verification  before,, a  city  commissioner  is,  insufS" 
cient.*  The  Equity,  Kules^prpyide:  "Every  pleading  which 
is,  required  tp  be,  sworn:  to  by  statute,  or. jthqse  fules,  may.  he 
verified  before  any  justice  or  judge  of  any  cOurt-of  the  United 
States,  or  of  any  StatC'  or  Territory,  or  of:  the  District  ;pf 
Columbia,;or  any  clerk  of  any  court  of  the  United  -States,  onof 
any  Territory,  or  of  the  District  of  Columbia,  or  any  notary 
publici"  *  If  made  without  the'United  States,  it  may  be  verified 
before  any  secretary  of  legation,  or  consular  ofiicer  within  the 
limits  of  his  legation,  consulate,  or  commercial  agency;*  or, 
perhaps,  befcire  any  pers6n:  who,  by  the  laws  of  the  country  in 
which  the  affidavit  is  made  is  authprized  to  administer  an  oath 
or  affirmation.'  It  was  said  to  be  ifi'egular  tP  have  an  affidavit 
entitled  to  a  suit  in  equity  sworn,  to  before  the  bill  was  .filed.* 
§,336.  Title  of  an  affidavit.  "  "Aii"  ai^davit  "should'  be  cor- 
rectly entitled  in  the  cause  or  matter  in  which  it  is  made.'  For* 
otherwise,  it  is  said  th.at  -jihefaifiant  c,a,]inpt  be  convicted  of  per- 
jury if  his  statements  are  false.*  But,  it  see.ms  tljat,  if  there  are 
several  pa.r.ties,  on ,  pitjher  side,  or_  both  sides,  it, will, be  sufficient 
to  entitle  it  in  the  name  of  a  single  plaintiff  and  defendant,  and 
after  .each  to  insert  the  word  "othe^^"  or  ."another,"  according 
to  the  circunistandes' of  the  case.*     The  6m:issioii 'of  a' party's 

2  Matter  of' Christie,  5  Paige  (N.  Moxie  Nerve  Fgod  Co.,  C.  C.  A^,  162 

Y.),  242.             '    ■ '■  ~       .  Fedi  ,649. 

»U.    S.    R.    S.;    §§'72''5,   945;    L.  §  336.     1  Hawley   vi    DonhpHy,:  8 

]876,   ch.   304;    19   St.   at'L.  "206;  Paige     (Jf.    Y.),    41 5,;    Stafford  'v. 

Haight  V.  Morris  Aq.;  4  Wasli.  C.  Bfdwn,  4  Paige  (N.  Y.),j  360;  Gold- 

C.  601.     Cf.  27  St.' at  L.  7.     '  stein  v.  Whelaii,'62^ed.,  124.     But 

4  Stationary  Eriginoer  Pub.  Col  v.  see    Bowman    v.    Sheldon,    5    S,and. 

Coraerford,'l55  Fed."667.  (N.   Y.)    657;  '  Shook  v'.   Eanldn,   6 

BK-q.  Rule  36.  Biss.  477;    s.  c,  Fed.   Cas.   12,804. 

6U.  S.  E.  S.,  §;  1750.                '''  Gf.  supra,  §  335'. 

T  PinKerton  v.  Barnsley  C.  Co.j  3  2  Hawley    v.    Donnelly,    8    Paige 

Y.  &  J.  ?77,  n;         '''      .              '  (N.  Y.),  415.                     ,    ^ 

8  Baldwin  V.  Bernard,  9  Blatehf.,  3  WJiite  v,  Hess,  8  Paige' (N.  Y.), 

liofe;  s.  4,  Fed.' Cas.  No.' 797.  ..See'  544;  Seymour  v.  Baile;^,  ,66  III.  288. 

Blake   Cr.   Co.    ^'.   Ward,   Fed.   Cas.  l^ut,  see,  Arnold   y.   Ny?,    11   Mich, 

No.    1,505     But   see   Modox    Co.   v.       456.    '    '  .'„  ,;  '  ' 
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christian  name  •Willnot  be  a  fatal  defect*  If  the  affidavit  is 
correctly  entitled  when  made,  it  can  still  be  used  after  ^the  title. 
of  the  cause;  has -"been  subsequently  changed. °  If  an  affidavit 
of  service  be  attached  to  papers  which  are  themselves  correctly 
entitled,  it  needs  no. 'separate  title.®  An  affidavit  made  or  en- 
titled in  one  cause  cannot,  it  has  been  held,  be  used  in  another; ' 
unless,  perhaps,  when  the  affiant  is  dead,  insane,  imbecile,  or 
beyond  the  jurisdiction  of  the  court;  but  affidavits  which  were 
not  ifintitlpd-i  were  admitted  upon  i  a  motion  for  an,  injunction, 
when,  they  were;inade;and  si^ed  befo-i^ethe  suit  was  begun  and 
it, appeared  from  their  context  that  they  were  majdefoT.the  pur- 
pose of  being  us,fd  in  a  suit  between  the  same  parties.' 

§  337.  Form  of  an  affidavit.^  Every  affidavit  should  begin 
with  the  venire, — ^that  is,  the  name  of  the  county, V  and  in  .a 
Federal  court  the  name  of  the  ludicial. district;,  and  if  sworn 
to  elsewhere  than  in  that  where  the  cour);  is  held,  with  the  piame 
of  the  State  where  it  is  taken ;,  which  is  usually  followed  by  the 
abbrevatioh  ss.  for  scilicet ^  or  the  English  words  i'o  wit.  Other- 
vp^ise,  it  h^s  been  held,  though  ncjtiby,a,  Eedei;a,l  (jourt,  that  it 
may  be  disregarded  as  a  niuUity,  ^eyen  thqugh  the  residence  of 
an  officer:  before  whom/ ittia^sworn.. appear  in  the  jurat.^  The 
English  rule  was-  that  in  all  affidavits 'the  true'  place  of  resi- 
dence, description;  and  addition  'of  every"  person  swearing  to 
th^sarne,  muqt  be  inserted;  unless,the.affidavits  were  made  by 
partj,es  ^  to  the  caus^, ,  who  might  describe  ,  themselves,,  in  the 
affidavit,  as  the  above-named  -  plaintiff,,  or  defendant,  without 


*  Maury   v.   Van   Arnum,    1   Hill 
(N;  Y.),.370.       ■ 
j-SiHawes  v.  Bamford,  9  SilmV  653. 

SAnon.,  4  Hill'  (N.  Y.),i597. 

VLumbrozo  v.  White,  1  Dick.  150; 
Daniell's  Ch.  Pr.  S1774;  Millikeli  v. 
Selye;  3  Denio  (N.  Y.),'  54;  Stacy 
V?  Farnham,  2'How.'Pr.  .(N.  Y.) 
26'.  .  B.ut  see  Barnard*  v.  Heydrick, 
49  Barb.  ^N.iY.)  62,  72;  s:  c,  2 
Abboitt's-  Pr.  N.  S.  (N.-Y.)  •  47; 
Laogstoii  V.  WetheJell,:  34  Mees.  '&■ 
W.  ..].04i  ,N J.      .''■•     '  '•'  ...-•'',  ... 

8  llodox  Cd.  V.  Moxie  N^fVe  Food- 
Co..,.  O.  C.  A.,  ^62,  Fed..  649.  See 
supra,  §  293. 


•  §  337.  1  Belden  '  -v.  Devoe,  12 
Wend.  .{N.  'Y;)    223; 

ZSterrick  v.  PugsTey,  11  Flipp. 
350. 

8  Cook  V.  Staa;ts,  18  Barb.  (N. 
Y.)  407;  Lane  v.  Morse,  6  How.  Pr. 
(N.  Y.)'  394;  Burns  v.  Doyle,' 28 
Wis.  460;  Smith  V.  Richardson,  1 
Utah,  194;  Barhydt  v.  Alexander; 
59  Mo.  "189.  ,  But  •  see  Mosher  v. 
Heydrick,  45  Barb.  (N.  .Y>.)  549;' 
s.  c,  30  How.  Pr.  (N.  Y.)  161; 
Stpiie  V.  Williamson,  17  111.  App. 
175;  Young  V.  Young,  18  Minn.  90; 
State  V.  Henning,  3  S.  D.  492. 
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specifying  any  residence,  or  addition,  or  other  description,  . 
,This  rule,  however,  is  not  always  adhered  to  or  insisted  upon, 
by  practitioners  in  the  courts  of , the  United:  States;  The  Eng- 
lish rule  was  that  the.  stating  part  of  the  affidavit  must  ibe  pre- 
ceded by  the i  statement  that, the  deponent  was  duly  sworn.'*, 
The  aiSdavit  should  state  "sufficient  to  sustain. the  ease  made 
by  the  motion  or  petition  of  which  it  is  the  groundwork."* 
Its  statements  must  be  made  with  sufficient  certainty,  and  with 
all  necessary  circumstances  of' time,  place,  manner j  arid  other 
material  incidents.'  When,  however,  'the.  affiant  deposes  to 
words  spoken'  the  addition  "or  to  that  effect'"  is  not  imprdp'6r.* 
Special  fullness  is  required  of  affidavits  of  service.*  Objec- 
tions to  the,  form  of  affidavits  should  be  made  before  the  hearing 
of  the  motion,  when  they  have  been  previously  served  or' filed.^" 
When  the  affidayit  states  riiatters  not  within  the  deponent's 
knowledge,  it  should  show, how  he  knows  them  to  ,be..true," 
Othjerwise  it  may  be  disregarded-**    An  affidavit  .^hould  state 


4Bameirs  Ch.  Pr.  (2<1  Am.  ed.) 
1775.  See  also  Hindee's  Pr;-  451'; 
Grbeketl  V.  Bightoh,  2  Maddi  446. ■ 

S  Phillips.    V.    Prentice,    2    Hare, 
542;  Daniell'a  Ch.  Pr.   (2d.  Am,  ed.)  , 
1776'.'  '  '  ■  ''       '"'    . 

SDaniell's  Ch.  Pr. '(2d  Am.  ed.) 
1776;  Hinde's  Pr.  451;  Van  Wyck 
V.  Eeid,,10  How.  Pr.    (N.  Y.)    366. 

'  Sea  Insurance  Co.  v.  Stebliins, 
8  Paige,  (N.  y.),  565;.  Meiach  V. 
Chappell,  8  Paige  JN;  ,Y.),  135. 

SAyliffe  V.  Murray,  2  Atk.  58,  60. 

9Hinde's   Pr.   453. 

WModox  Co.  V.  Moxie  Nerve  Pood 
Co.,  C.  C.  A.,  162  Fed.  649. 

."XI.  S.  v>  Moore,  2  Low.,' 232; 
Thompson  v.  .Ward,  19a  Fed.  861; 
Lacker  v.  Dreherj  38  N.  Y.  App. 
Div.  75,.  55  N.Y.  Suppl.  979;  Wal- 
lace v.  BariHg,  21  N.  Y.  Ajjp.!  Div. 
477,  48  N.  Y.  Suppl.  692;  Tucker 
V.  E.  L.  Goodsell  Coj,  14  N.  Y.  App. 
Div.  89,  43  N.  Y.  Snppl.  460/  4  N. 
Y.  Annot.  Cas,  86; :  Hooimann  v. 
Climax  Cycle  Co.,  9  N.  Y.  App.  Div. 


579,  41  N.'Y.  Suppl.  7lO,  75  N.  Y. 
St.  1100;  dffil-mihg^ir Misc.  (N.  Y.j 

..7^4;!40Ni  Y.'  Suppl;  10b7i  26  N.  Y. 
,Civ,  Prpe.  25,  3  N.  Yi  Annwt.  Cas. 
201  ;j  Ladenburg.  v.  .  Copimerciol 
Bank,  5  N,  Y.  App.  Div.  21 9,  3!) 
N.  Y.  Suppl.  119;  Kaliie  v.  Mul!cv, 

-'57'  Hun  (N.  Y.)  144,  ll  N.'  Y. 
Suppl.  26,  32  N.  Y.iSt.  448;  Crowha 
v.  Vail,  51  Hun  (N.  y.)  204,  4  N. 
Y.i  Suppl;.,  324,  21  N.  Y.  St.  208; 
James  v.  Richardson,  39  Hun  (N; 
Y.)  39.9;  National  Broadway  Ba'lik 
V.  Barker,  16  N.i  Y.  Sup])l.  75,  40 
N.  Y.  St.,  771;  Thomas  v.  Dickersoii, 
11  N.  Y.  i  Suppl.  436,1  33  N;  Yi  St. 
786; -Doctor  v.  Schnepp,  7  N;  Y. 
Civ.  Proc.  144,  2Howi.Pr.  N.  S. 
(N.  ,Y.f  52;  Ellison  V.  Bernstein,  6» 
Hojy,  Pr.  (N.,Y.)  145.  See  article 
by  J  the  author  on  "Attachment,"  4 
C^c.  470-483.:!  Cf.  Clowns  v.  Vail, 
51  Hun  (N.  Y.),  204;  Cook  v.  de  la. 
Garza,  13.  Tex.  431.       •       - 

i?Thoilipsbn   v.  Ward,    199    Fed. 
861.  : 
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facts  and  not  conblu'sions  of  law;  "  and  must  be  pertinent,  ma-, 
terial,  and  not  scandalous.^*  'The-  court  ihay,  upon  examination 
of  itheiipapery  order  such  matter  expunged  with  costs,  to  be  paid 
by  tbe  party  or  solicitor  seeking  to  use  the  same;*'  or  a  ref' 
erenee  miay  be  olrdered  to  determine  whether  the  statements  in 
it'  are  proper J^^  A  referehce  can  only  be  demanded  lipom  excep- 
tions in  writing  simiilar  to  those  to  a  pleading ;"'  and  the  j&ling 
or  reading  of  affidavits  in  opposition  to  such  parts  of  his ,  op^ 
ponent's  affidavits  as  are.  excepted  to  may  be  iconstrued  as  a 
waivep'of  )the  exceipiions."      '  i  '   'i      i'  ■   <  ■.'.', 

§  338.  'Exdcu'tion  of  an  affidavit.  It  is  usual,  though  it 
se'ems  uot '  indispensable,  for  the  affiant  to  subscribe  his  chris- 
tian name  and^Siarname  at  the  foot  of  the  affidavit.'':  In  England 
the  signature  had  to  be  on  the  left  side  of 'the  ^  page; -but  in 
this  country  it  is  usually- at -the  : right.  In  one  case  where  a 
marksman  had  signed  with  his  name  at  length,  his  hand  hav- 
ing-been  iguidedi  for  that  purpose,ithe  affidavit  was  ordered  taken 
off  the! file.*  The,  jurat,  'which  is  indispensable,  .is; placed  upon 
the' opposite  side -from  the  signature;     It  is  usually  in  sub- 

slahtially  the  following  form :    "Sworn  to  before  me  this ■ 

day  of -^,  19 — ."   'If  the  affiant  be  blind  or  a  marksman, 

the  jurat  should  be  in  substance  thus :  "Sworn,"  &c.,  "the  whole 
of  the  above  affidayit\iaying  been  first  read  oyer  and  explained 
to  the  said  A.  B.,  who  appeared  perfectly  to  understand  the 

13  Powell   v.i  Ka.ne>:  5.  PaigCi  (N.  C.  A.,  83;  Haff  y.  Spicer,  3  Gaines 

Y.),  Z65j  :  0/.  Spies  v.  'Munroe,  35  iN.    Y.),    190;    Jaiokson.   ex    dem. 

App.  Div-.  527,:528.'i  An' allegation  Kenyon  v.  Virgil,  3  J.  K.  ,(N.  Y.) 

Uiat^one  is)  a  creditor  is  a  conclu-  540;    Soule   v.    Chase,    1   Eob.    (N. 

sion    of   law."    Wallacfi   V. :  Chicago  Y.)    222;    Hitsinan  i  v.    GerraM,    1 

&;Ej  S.Co.,  46  nil.  App.  •  571;. ;:    ">'  Harr  (N.J.)  124;  Shelton  v.  Berry, 

■    14  Powell! 'V.   Eane,   5  -Paige!   (Ni  19' Tex.  154,' 70  Am.  Dec.  326;,  Watts 

Y.'),'2«5;h      ■  !.       i                 .     .    '  V.  WoMacik,  ,44  Ala.  605;  Alford  ». 

'■iSiPowdll   V.  aC!aiie>' 5  iPaige    (N.  McCarmac,   90   N.-  C.   151;    Gill  v. 

Yj)',' 265;   Ex  parte  Smith,  1  lAtks  Ward,:  23  Ark.  16;   Redas  v.'  Wof- 

139-.'i!'-'    ,            i.  ford,  ^4    Sm.,&!M.     (Miss.),  579; 

'i«JDaniell?s  Ch.  Pr.   f2d  Am.iedO  Bates    v.  ' Eobinsom;  '8    Ioi*a,    318. 

1777;'iiSe6' §'i68.  '  '                        """  Butr,se,e -Laimbeer  v.  Allienji;2  Ssiiid. 

•  W'Daniell?s  Gh'.  Pr.  (23  Amv  ed.)'  (N.  ,'Y.);"  648;  Hathaway  V;'  Scott, 

i177:-'Bee:l'S8.    '     ■--     ■-  11' Paige,-.  173.            -      ', 

Mlidkford    v^  "Skewess  •  8    Sim.  ,8  DanielJ's  Ch.  Pr..  (2d  Am.  ed.) 

206;iDanien's  Ch.  Pr.  1777.  ,  1778.                      '       ,,     ),         ,, 

:§  i3'38.  i'lM'bble'v.  U.  Sj,  Devi;  C.  8 ^  v.  Ghristdplieii,.  11  Sim.409. 
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-same,  he  made  his  mark  in  my  presence.'- *  If  the  affiant  have 
been  previously!  foiinA  by,  the  inquisition-  of  a  jury  to  be  an 
idiot,  a  lunatic,  of  imbecile,  the  officer  b^ore  whom  the  affidavit 
is  sworn  should  state  in  the  jurat  that  he  has  ■  examined  the 
deponent  for  the  purpose  of .  ascertaining  the  state  of  his  mind, 
and  that  the-  latter  was  apparently  of  sound  mind  and  capable 
of  understanding  the  nature  and  contents-, of  the-affidavit.'  The 
omission  of  the  addition  to  the- officer's;  signature  of  his  title,^ 
and  even  the  omission  of  -his  signature,  will  not,, it  iseems,  be  a 
fatal  defect.''  It  is  usual  and  more  pruden-tj  even- .if  mot  abso- 
lutely essential,  for  the  officer  .'to  mark  .T^itJi  -his  ini'tialsfall 
interlineations  and  erasures  in  the  body  of  the.  .affidavit.'  .  .The 
better  opinion  is  that  the  seal  of  a  notary  in  another  State  needs 
no  authentication.'  '       •-: 

§  339.  Competency  of  witiiesses; ;  The  testimony; of  wit' 
nesses  msiy-be  taken  either  ■  so,lely  for  usfe  in  the  ;0ourt,  taking 
the  same  or  for.  use  in  other  courts -as  well.  The  'Revised  stat- 
utes as  amended  provide':  "The  competency  of  a  witness  to 
testify  in  any  civil  action,  suit,  or  proceeding,  in  the  courts 
of  the  Iliiited  States' shall  be  determined  by  the  laws,  of  the  State 
or  Territory  in  which -the  .court  is  [held."''-.: ;  This -.statute   is 

4  Daniell's  Ch.  Pr.  (2d  Am.  ed.)  tried:  provided,  that  in  actions  by 
17'?6;  .Matter  of  Christie,  5  Paige'  or  against  executors,  administrat- 
'(N.  y. )   242.  '                     -I  ,       .  ;  i  J    .,  gj.g^    Qj.    guardians,    in   which    judg- 

5  Matter  of  Christie,  5  Paige  (N.  ment  may  be  rendered  for  or  against 
Yi),  2-42.    '                      '■     ..  them,  neither  party  shall  be  allo-wed 

6  Hunter  V.  Le  Conte,  -6  Cowen  to  testify  against-  the  other,;,  as  to 
(N.  Y.),  -728;   People  v.  Rensselaer  any  transaction  with,  or  st.itement 

C  P.,''6',Wend.   (N.  Y.)   543.-  by  the  testator,  intestate,  or,  ward, 

7  Chase  v.  Edwards,  2  Wend.  (N.  unless  -called,  to  testify  thereto.;  by 
Y.)   283.         -      '              ■!   -  the   opposite   party,   or   reqiiired  to 

8  Daniell's  Ch.  Pr. -'f2d  •  Am.  ed.)  testify  thereto  by  the  court..  -In  all 
1777;  Didier  t.  Warner,'!  Code  E.  other  respects,  the  laws  of  the  .State 
(N.  Y.)  42.                                           '  in  whicli  the  court  is  held  shall'. be 

9  Re  Pancoast,  129  Fed.  643.     '  the  rules  of  decision  as  to  the  com- 
§  339.'    lU.   S.   R.'  S.,   §   858;   as      petency  of  witne.5ses  in  the  courtSiof 

amended  by  34  St.  at  lu.  618.     Eor-  th6  .United  States  in  itrial^i  at'.com- 

merly  the- Revised  Statute^  provide  mon    law,    and   in  .equity    .<ind   ad- 

edi     "In  the -courts   of.  the  United  miralty."   This  may  modify  some,  of 

States,  no  witness  shall  be  excluded  the  rulings   subsequently  .stated   in 

in  any  action  on  account  of  color,  or  this  section.  It  was  held  not  .to  apply 

in  any  civil  action  because  he  is  .a,  to  Territorial  courts.  Corbvis  v.  Leon- 

ipsirtv  >or    interested    in    the    issue  hardt,  114 -Fed.  10.     For  sits,  general 
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remedial,  and  deserves  therefore,  a.  liberal  construction."  ;  It 
applies  as  well  tc  causes  to  which' the  United  States  is  a  party, 
asi  to 'those  between  pirivate  persons.*  '  It  applies  in  equity,?  in 
adtoiiraltyi^  It  has  been  held  to  apply  to  proceedings  in  bank- 
ruptcy.®    It  applies  in  patent  cases.'     It  does  not  apply  to 


application  see  James  v.  Atlantic  D. 
Co.,  3  Cliff.  614;,  Monongahela  ^Ta^_ 
Banlc>.  .Jacobus,  109  U.  S.  275,  27 
L.  ,ed.  935,;  Whitney  v.  Fpx„  ]66-  U. 
Sl  63;7J  41  L.  ed.  1145,;  Hobbs  y.,'|ttc- 
Lean,.  117  U.  ^.'  567,, 29  L.  ed.',  940,; 
Jack'^onville  M-  P.  Ey.  &'  N.  Co,!|V. 
Hooper,  IGO" L\  S-  :'5]4,  46  L.  fed. 
515;  SJavens  v.  !No-  tacT  liy.- pp.,  ,C. 
C.  A., '97  Fed..'  255';  .itcMullen  v. 
Ritchie,  64  E;ed.  253.    See  §  35£j. 

The  cases  wliejp  the .  court  would 
require  a,  party  to  testify  when  oth- 
erwise he  would  not ,  be  qbliged  or 
allowed  so  to  dp,  were  rare.  .  It 
would  usually  only  do  so  upon  its 
own  motion,  and,  if  upon  his  sug- 
gestion, only  after  hearing  the  other 
party,  if  the  latter  objected.  Es- 
lava  V.  Mazange,  1  Woods,  623. 
It  woiild  do  so,  however,  when  ,a 
party  had  died  .?.fter  his  testimony 
had  been  taken  and  ^efore  trial, , and 
his,,  administrator,  insisted  upon 
reading, or  submitting  his, , testimony 
at  the  hearing.  Mumm  v.  Owens,  2 
Dill.  _  47,5.  ^t  was  said  t^at  the 
coujt  would  not,  of  its  own  njption, 
require  such  testimony  to.be  taken, 
if  by  so  doing  it  would  adopt  a  rule 
of  decision  for  a  Federal  .court  dif- 
ferent^ from'  ,tha,t , prescribed  by.tlie 
legislature  for  courts  of  the  State 
wherein  it  was  held.  Robinson  y. 
M^ndell,  3  Cliff.  169'.'  For  coippe';' 
tency  of  eyidenc^.  concerning  books, 
see  |§  4J8, ^siipfa.  _        ,  ,   ,  . 

8 . Texas,  y.   Chiles,''  21   Wall.   488, 

22  L.'ed.'  650.  "  ,j.  ,'    '  '        ,  , 

'screen  v._U.,S,^ '9  Wall.  655,  19 


L.  ed.' 806.   Oojitra,  J'ones  v.  U.  S.  1 
Ct.  Ci.'383.'  '      .         •       '■     ' 

4  Nash  V.  Williams,  20'Wa:ll.  226, 
22  L.  ed.  254;  '  B,utler  v.  Fayer- 
weather,  C,  C^'A.;  91  Fed.  458;  Row- 
land V.  Bieseciter,'  181  Fed,  128,  S. 
"C,  ,C.  C.'a!,  '1.85  Fed.  515. 
',5  Downs  V.  Wall,  C.  C.  A.,  176 
Fed.   657. 

6  U.  S,  V.  Sims^  161  iPed.  1008;  U. 
S.  V.  Hughes,  '  175  Fed.  238;  Re 
Hoffman,  199  Fed.  448:      '   .    ''"' 

1  Rowland  v.  iBiesecker,  C.  C.  A., 
185^Fed^  5]'5;  affirming  381  Fed. 
128.  It  has  been  held,  that  where 
the  direct  testimony  of  an  expert, 
called  by  the  complainant,  is  con- 
fined to  a  description  of  the  inven- 
tion in  suit,  and  tlie  alleged  in- 
fringing, device,  together  with  the 
expression  pf  an  opinion  as  to  the 
infringement;  the  defendant  cannot, 
upon  cross-examination,  require  him 
to  compare  the  patent  in  suit  with 
one  in  the  prior  art.  Hussong  Dye- 
ing Ma.eh.  Co.  v.  Philadelphia  Dry- 
ing Machinery  Co.,  173  i;ed.  236. 
See  Thoinson-Houston  El.  Co.  v. 
Johns  Mfg.  Co.,  ids' Fed., 249;  Aeo- 
lian Co.  v.  Simpson-Crawford  Co.p- 
157.  Fed.,  320.'  .  In  a  suit  to  compel 
the., issue  of  the.  patent,  evidence 
taken  in  interference  proceedings  is 
not  admissible,  except  where  it 
would,  in  ordinary  cases,  be  admit; 
ted,  as  spcpndar.y  es'idence. ,  Dqver 
V.  Greenwood,  177  Fed.  946.  Upon 
the  issue  of  a. prior  invention,  wit- 
nesses wlio  testify  as  to  the  use  of 
such  invention  by  others  may  prop- 
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criminal  cases.'  It  regulates  the  admission  of  communica- 
tions between  husband  and  wife,®  client  >  and  attorney," 
physician  and  patient,^^  as  to  'personal;  transactions  with  a 
dead  man,^*   and   as   to   the   authentication:,  of;  foreign   stat- 


erly  refresh  their  memories  as  to 
the  dates  of  such  use  by  reference 
to  contemporaneous  newspaper  ar- 
ticles describing  the  inyention,  which 
they  read  at  the  time.  Bragg  Mfg. 
Co;  v.  N,  Y.,  1«  Fed.  ]]8. 

8  See  U.  S.  V.  Reid,  32  How.  361, 
13  L.  ed.  1023;  Logan  v.  U.  S.,  144 
U.  S.  263,  36  L.  ed;  429;  U.  S.  v. 
Hall,  53  Fed.  352;  s.  c,  C.  C.  A.; 
s.  c,  U,  S.  App. 

9«e  Hoffman,  199  Fed.  448.  Tlie 
former  statute  did  not  allow  a  wife 
to  testify  in  behalf  of,  or .  against, 
her  husband,  unless  the  laws  of  the 
State  permit  her  so  to  do.  For  her 
incompetency  by  the  common  law 
was  due  not  to  interest,  but  to 
grounds  of  public  policy.  Lucas  v. 
Brooks,  18  Wall.  436,  21  L.  ed.  779. 
It  has  been  held  that  letters  from 
a  husband  to  his  wife,  whether  com- 
petent evidence  or  not,  must,  if 
■called  for  by  subpoena,  be  produced 
and  made  a  part  of  the  record  in 
•equity  for  use  in  case  of  a  review  by 
appeal  on  tlie  ruling  as  to  their  ad- 
missibility. Lloyd  V.  Pennie,  50 
Fed.  4,  11.    See  infra,  %  352. 

10  Butler  v.  Fayerweather,  C. .  C. 
A.,  91  Fed.  458;  Re  Euos,  159  Fed. 
252.  Under  the  former  statiite  it 
was  held  that  a  state  statute  per- 
mitting confidential  communications 
to  an  attorney  to  be  put  in  evidence 
would  not  be  followed  at  common 
law  in  a  Federal  court;  Conn.  Mut. 
L.  Ins.  Co.  V.  Schaefer,  94  U.  S.  457, 
24  L.  ed.  251 ;  Liggett  v.  Glenn,  C. 
C.  A.,  51  Fed.  381.  And  that  a  con- 
tract between  an  attorney  and  his 
■client   is   privileged   and   cannot  be 


put  in  evidence,  although  on  file  in 
a  court  of  probate.  , Liggett  y.  Glenn, 
C.  C.  A.,  51  li-ed!  38i.'^  0/.  Mutual 
L.  Ins.  Co.  V.  Selby,  C.  ,  C.  A.,  72 
Fed.  980;  Edison  El.  L.  Co.  v.  U. 
S.  El.  L.  Co.,  44  Fed.  294,  297,  299. 

11  Conn.  Mut. X.  Ins.  Co/v.  Union 
Tr.  Co.,  112  U.  S.  250,  28  L.  ed. 
708;  Mutual  Ben.  Life  Ins.  Co.  y. 
Robinson,  22  L.E.A.  3^5,  58  Fed. 
723;  Union  Pac.  R.  Co.  v.  Thomas, 
C.  C.  A.,  352  Fed.  305., 

ISRowlan  v.  Biesecker,  C.  C.  A., 
185  Fed.  515;  affirming  181  Fed. 
128.  But  see  Updike  v.  Mace,' 194 
Fed.  1003.  The  former  statute  per- 
mitted persons  interested  to  testify 
on  their  own  behalf  to  transactions 
with  decedent  in  all  cases  not  ex- 
cepted, by  the  Federal  Statute,  al- 
though- the  state  Statutes  included 
sucli  evidence.  Pptter  v.,  Third  Nat. 
Bank,  102  U.  S.  303,  26  L.  ed.  Ill  ; 
Goodwin  v.  Fox,  329  U.  S.  601,  633, 
32  L.  ed.  g05,  83  6;  Snyder  v.  Fied^ 
ler,'339  U.  S.  478,  '35  L.  ed.  218; 
Wiiite  y.  Wansey,,  C.  C'-A.,  116  Fed. 
345;  Smith  v.  Township  of  Au  Gres, 
Michigan,  C.  C.  A.,  9  L.R.A.(N.S.) 
876,  150  Fed.  257;  Huntington  Nat. 
Bank  v.  Huntington  Distilling  Co., 
352  Fed.  240;  Miller  v.  Steele,  C.  C. 
A.,  153  Fed.  714.  It  permitted  a 
party  or  interested  person  to  testify 
concerning,  a  transaction  with  a 
decedent,  in  an  action  by  or  against 
the  latter's  legatee;  Miller  v.  Steele, 
C.  C.  A.,  153  Fed.  7l4;  devisee,  Bar- 
man V.  Harmon,  C.  C.  A.,  70  Fed. 
894;  donee  or  graiitee,  under  a  deed 
of  gift,  Fitzpatrick  y,  Graham,  C. 
C.  A.,  122  Fed.  401;   or  trustee  in 
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TStes'.*'  •  Tiie  State  law  is  now  followed  in  fletermming  the 
■disqualilficatioh  of  a  ■  -vfitriess  because  of  his  cohvictioit  of  a 
crimeij^*  except  in  the  case  of  perjury.^*  The  Michigan  statutei- 
as  to  Statements  to  tax  assessors"  makes  them  inadmissible  in 
evidence  in  the  Federal  couTts."  "When  a  State  statute  au- 
thorized the  admissibility  in  evidence  of  a  notarial  certificate 
■of  a  form  ihadifiissihie  at  common  law,^'  or  of  the  indorsement 
of  negotiable  paper  without  proof  of  handwriting,*'  or  of  ex- 
perts who  based  their  opinion  upoii  a  comparison  of  writing  in 


ibSnikrUptcy;  Smith  v.  Township  of 
Au  Gres,  Michigan,  G.  C.  A.,  9 
Ii.EA.(K.S,)  ,876,  IpO  Fed.  257. 
'VSfhere  an  administratrix ,  had  com- 
menced a  suit  and  subsequently  re- 
signed, and  the  suit  was  continued 
by  her  successor,  it  was  held  that 
she' who  began  the  suit,  was  a  com- 
petent, witness  as  to  ti;a,;psaction3 . 
with, the  testator.  Lucas  y.  Brooks, 
18  Wall.  436,  2l  L.  ed.  779;  Bassett 
V.  U.  ,S.,  137  U,  S.  496,  505,  .34  L. 
.ed.  762.  Slie  could  not  testify  in 
■the  District  of  Columbia.  Hopkins 
T.  Gri'mshaw,  165  tS.  s'.'342,'  349,  41 
X,  ed.  739.  If  there  are  several  de- 
fendants, oiie  of  whom  has  a  simi- 
lar  iiitereat  in  the  result  to  that  of 
the  complainant,  such  defendant 
cannot,  by  requiring  the  complain- 
ant tp  testify,  obviate  the  effect  of 
the  proviso  in  this  statute.  Eslava 
-V.  Mazange,  1  Woods,  62i3. 

I3  1>rashua  Sav.  Bank  v.'  Anglo- 
American  Land,  Mtge. '  &  Agency 
•Co.,  189  U.  S.  221,  228,  47  L.  ed.' 
782,. J85;. Pierce  V.  Indseth,  106  U. 
■S.  S46,  27  L.  ed.  254;  Calderoii  v. 
O'Donohue,  U.  S,  C.  C,  S.  0.'  ST.  Y.,' 
per  "Wheeler,  D.  J.,  ,TUfle,  1891 ;  in 
-whibh  latter  case  the  wviter  was 
■counsel  The  evidence  of  an  attor- 
ney of  a  foreign  country,  ■njhen  a,c- 
■compa,nied  by  a  bopl^  which  he  states 
IS  "an  official  "copy'of'ihe  statutCj  is 
sufficient  to  prove  the  same."  Nashua 
Fed.  Prac.  Vol.  II.— 69. 


Sav;  Bank  V.  Anglo- Anierioan  Land, 
:  Mtge.,  &  Agency  Co.,  189  U.  S.  221, 
227,  47  L.  ed.  782,  785.  It  is  the 
better  practice  to,  have  the  attor- 
ney also  testify  to  the  construction 
of  the  statute.  '  The  Asiatic  Prince, 
C.  e.A.,'W8  Fed.  .287,  289 ;  Badische 
Anilin  &  Soda  Fabrik  v.  IClipstein  & 
Co.,  ,125  li^ed.  ,543 ;  where  Gferman 
,  lawyers  testified  that  certain  acts^ 
under  the  German  law  made'  the 
parties  a  corporation.  The  testi- 
mony of  an  attorney,  who  does  not 
produce  the  statute  upon  the  sub- 
ject may  also  be  sufficient.  Re  In- 
ternational Mahogony  Co.,  C.  C.  A:, 
147  Fed.  147:  '  The  Asiatic  Prince, 
C.  C.  A.,' 108  Fed.  287,  289;  where 
the  attorney  tfestified  that  by  the 
law  of  Brazil,  the  delivery  of  duti- 
able goods  must  be  made  to  the  cus- 
tom authorities,  upon  whom  de- 
vol'ved  the  allowance  of  entry  and 
the  responsibility  for  a  delivery  of 
the  goods  teethe  proper  persons  on 
payment  of  the  duties. 

"Wise  V.  Wiiiiams,  102  Fed.  161. 
ISU.'S:  E.  S.,  §  5392;  :Coinp.  St. 
1901,  p.  3653;  quoted  infra. 

16  Compiled  Laws  1897,  §  3846. 

17  Be  Eeid,  155  Fed.  933. 

18  Sims  V.  Hundley,  6  How.  1,  12 
L.  ed.  319. 

19  M'Niel  y.  Holbrook,  12  Pet  84, 
9  L.  ed.  1009.      ' 
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question  with  other rwritings  treated  as  genuine, by  the  adverse 
party/"  the  Federal  court-,  there  held  followed  the  same.  It 
has  heen  said^that  it  relates  only  to  the  competency  of  wit- 
nesses and  not  to  the  admissibility  of  evidence,*^  such  as  con- 
versations to  contradict: a  written  instrument. *^  .In  the  Fed- 
eral courts,  no, matter  what  the  decisions  of  .the-  Sfiate,  .courts 
may  be,  a  verbal  collateral  ag^-eement  cannol;  be  proven  t,o,  vary, 
qualify,  contradict,  add  to  or  subtract  from  the  absolute  terms 
of  a  written  instrument,  in  the  absence  of  f;^aud,  .accident,  pr 
mistake ;  ^  nor  to  show  by  parol  that  payment  was  to  be  made 
in  some  other  way  than  that  specified  in  the  written  instru- 
ment.^*- Statements  made  by  a  party  through  an  interpreter 
upon  an  examination  by  ah  administrative  officer,  are  admissible 
when  the  interpreter  testifies  that  they  are  correct  translations 
of  the  answers ;  then  given, ,  although  the  questions  were  not  re- 
corded.^' At  least  in  the  absence  of  a  State, law;  to  the  contrary, 
in  the  courts  of  the  United  States  a  party  may  be  examined 
de  bene  esse  by  his  adversary  in  cases  where  a  stranger  could 
be  so  examined,^®  and  he  may  testimy  iti  hi&'own  behalf,  as  well 


M  Green  v.  Terwilliger,  S6  jFed.' 
384,  393.  In  .the.  absence  of  a  stat- 
ute, as  a,  general  rule,  the  genuine- 
ness of  handwritiiig  carnnot  he  de- 
termined by  comparing-it  with  any 
other  handwriting;  of,  the  party  ex-, 
cept  other  papers  admitteij  to  be  in 
his  haijdwriting,  which,  are  in  evi-^ 
dence  for  some  pthef  purpose.  Hick; 
ory  V.  U.  S.,  151  U.  S,.303,  38  L.  ed! 
1'70.  See  Mo.ore  v.  .U.fS!,  91  U.  ,S. 
271,  23  L.  ed,  346;  Rogers  v.  Ritter, 
12  Wall.  317.,  20  L.  ed.  417. 

21  Downs  V.  Wall,  CT  C.  A.,  176 
Fed.  657;  Union  Rac,-  Ky.  Co..  v. 
Yates,  C.  C.  A.,  40  L.R.A.  553,  79 
Fed.  584.  But  see.  Hinds  v.  Keith,, 
C.  C.  A.,  57  Fed.  10;  Baltimore  &  0. 
R.  Co.  V.  Rambo,  C.  C.  A.,  59  Fed. 
75 ;  Stewart  v.  M,orris,  C.  C,  A.„  g8 
Fed.  461. 

28  Ibid.         ,  ,,  .   ,    ' 

23  Brown  v.  Spofford^  95  U.  ,S. 
474,  24  L.  ed.  508;  Am.  El.  C.  Co. 
V.  Consumers'  Gas  Co.,  47  Fed.  43, 
46. 


24  Richardson  v.  Hardwick,  106  U. 
S.  252,  ,27  L.  ed.  145;.  Bast  v.  First 
Nat.,  Bank,  ioi  U.  S.  93.  25  L.  ed. 
794- - 

26  Toy  Dip  V.  U.  S.,  C.  C.  A.,'  198 
Fed,  '603.  \u  Guan  ,Lee  v.  U.  S.,  'c. 
C.  A.,  198  Fed.  596,  "eOl,  the  an- 
swers  were  admissible,  althougli 
they  were  written  down  at  tlie  time 
by  a  different  person  than  the  in- 
terpreter and  the  'writer  did  not 
testify  that  he  .could  not  recollect 
what  was  s^id  without  referring  to 
the  paper. 

26Lowrey  v.  Kusworm,  66.  Fed. 
539.  A  deposition  as  to  transactions 
with  one,  taken  while  the  latter  was 
alive,  .was  admitted  in  evidence,  al= 
thougli  the  latter  died  without  giv- 
ing his  deposition,  and  the  Bijit  was 
revived  in  the  name  of  the  execu- 
tors. McMullen  v.  Ritchie,  64  Fed. 
253;  Steinerljv.  Eppinger,  C,  6.  A., 
61  Fed. '253.'  ''"'  . 
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as  "when  called  upoii  by  the' others."'':  Upon  the  second  trial  of 
an  action  in  a  Federal  court,  a  party  can  prove  the  testimony 
given,  at'the  former  trial  by  a  witness;  who  has  since  died^' 
but  when  such  testimony  does  not  materiaiiy  differ  'from  that 
given  by  the  same  witness  in  a  deposition  read  in  the  second 
ca;sej.^  it  is  not  error  to  exclude*  the  same.^'  It  is  insufficient 
proof  of  the  same  merely  to  produce  a  witness,  who  testifies  to 
the  correctness  of  the  jirinted  trafisdript  of  siich  testiniohy  in 
the  record  in,  the  former  s.uit,  and, then  to  offer  in  evidence. such 
pastes,, of  the  printed  testimony  as  counsel  deems  material  or 
important  to  his  case.'"  It  has  been  held  that  the  testimony  of 
a'  living  witness,  given '  upon  a  former  trial  of  the  same  case, 
cannot  be  read  iii  eviditince,  although  he  is  beyond  the  district 
and  more  than  one  hiiiidred  miles  from  the  place  of  trial.'* 
The ,  testimony  qf  a  .party  that  he^fiojes,  notinoW;  the  where-, 
abouts  of  a  witness,  without  proof  of  any  effort  to  ascertain 
th^  sam^e,'^  or  that  the' witness  promised,  but  failed,  to  be  pres- 
ent, ,i^  insufficient  as, a  basis  for  the  introduction  of  the  testi- 
mony of  the  witn-^ps  in  a  formeir.case  as  .secondary  evidence.'' 
It  has  been  said  that,  where  a  transcript  of  such  testimony  is 
a!dmissible  by  the  S^ate  practice^' it  may  be  admitted 'in  the 
rederal  Court  in  an  action  at  eompion  law,'*  but  not  where  ma- 
terial exhibits,  to  which  he  referred  when  examined,  are  not 
offered  in  evidence.'^  It  has  been  held,  that  parol  evidence 
of  a  judge  to  show  the'  grounds  of  an  order  made  by  him  is 
incompetent.'*  It  seems  thait  the  admissions  of  a  party  ai;e  com- 
petent  evidence   against  him,   even,  though,   upon   his   cross- 

.87  Stevens    v.  :  Bernays,  142:.  Fed.  '      S^Dover  v.  Greenwood,   177   Eed. 

488.; I  Potter    v.    Third  ■  Nat.  ..Bank,  946. 

]02  U.  S.  363,  26  L.  ed.  Ill;  •  83  Chicago,  M.^ifc  St.  P.  Ey.  Co.  v. 

28,  Green    v. /Terwilliger,  iSG   Fed.  Newsome,  C.  C  A.,  174  Fed.  3941  > 

384>  393.,                                ,               I  84Chidag0i   St.  P.,   M.   &   0.   Ey. 

aSBrown    v.    Spofford,    95    V.S.  Co.  v.  Myers,  0.  0.  A.,  80  Fed.  361, 

474;   Am.  El,  C.  Co.  v. !  Consumers'  365,  25  C.  C.  A.,  486.    Contra,  dicta 

Gals  Co.,  47  Fed.  43,  46.  in  Dimond  Coal  &  Coke  Co.  v.  Allen, 

SSJRumford   iGhemioal.  Works.  V.       137  Fed.  705.;  .i 

Hygienic    Qhemical .  Co.,.'   148    Fed.  85  Chicago,  .'St.   P.,  M;  &0.   Ey. 

862!                             ,  Co.  V.  Myers,  e.  C.  A.,  80  Fed:  360, 

,8lDiamoMd    Coal  &    Coke   Co.   v.  365,  25  C.  C;  A.,  486. 

Allen,  ,0.  C.  A.,  137  Fed.  705.  86  Blue.  M.  I.  &  S..  Co;  v.  Portner;' 

C.  C.  A..  131   Fed. 1 57,  60.    - 
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examination^  wlieii  testifying  in  his  own  behalf,  he  was  not 
asked  if  he  made  ■them.''' ,    i.j  i.  " 

The  rules  for  the  collection  of  internal  revenue' forbid  the 
collectors  to  produce  the  records,  or  copies  thereof,  in  a  State' 
court.*'  They  are  also  directed  to  decline  to  testify  as  to  factS; 
contained,  in  4he!  records,  or  coming  to  their  knowledge  in  their 


37  The  Stranger,  1  Brown's  Adm. 
281.  '  , 

38  "Ail  records  in  the  offices  of 
collectors  of  internal  revenue  or  of 
any  of  their  deputies  are  in  'their 
custody  and  control  fori  purposes  re-/ 
lating  to  the  coHeetion  of  the ,  rev- 
enues of  the  United  States  only. 
They  have  no  control  of  them  and 
no  discretion  with  regard  to  permit- 
ting the  use  of  them  for  any  other 
purpose.  ;  Collectprs  are  lipreby  pro- 
hibited from  giving  out  any  specifil 
ta,x  records  or  any  copies  thereof  to 
private  persons  or  to  local  officers, 
or  to  produce  such  records  lor  copies 
thereof  in  a  State  court,  vehether^in  , 
answer  to  subpoenas  duces  tecum  or 
otherwise.  Wliehever  such  subpoe- 
nas shall  have  been  served  upon 
them,  they  will  appear  in  court  in 
answer  thereto,  and  respectfully  de- 
cline to  produce  the  records  called 
for,  on  thfe  ground  of  being  prohib- 
ited therefrom  by  the  regulations  of 
this  department.  The  information 
contained  in  the  records  relating  to 
special  tax  payers  in  the  collector's 
office  is  furnished  by 'these  persons 
under;  compulsion  of  law  for  the  pur- 
pose of  raising  revenue  for  tlie  Unit- 
ed States;  and  there  is  no  provision' 
of  law  authorizing.  th6  sending  out 
of  these  records  or  of  any  copies 
thereof  fOr  use  against  the  special 
tax  payers  iii  cases  not  arising  un- 
der .the  laws  of  the  United  i  States. 
The  giving  out  of  such  records  or 
anjT  copies  thereof  by  a  ooUectbo-oin 
such  cases 'is  held  to  be  contrary  to 


public  policy  a,nd  -not  to,  be.  per- 
mitted. As- to  any  other  records 
than  those  relating  to  special  tax 
payers,  collectors  are  also  forbidden 
to  furnish  them  or  any  copies  ithere- 
of  jat  the  request  of;  any  person. 
Where  copies  jthereof  are  .desired  for 
the  use  of  parties  to  a,  suit,  whether 
in  a  State  court  or  in  a  court  of  the- 
United  States,  collectors  should  re* 
f er  the:  persons  interested  to  the  f ol- 
lowing;Pari^graph:in  rule  X  of  the 
Tules  and  regulations  of  the  Treas- 
ury Department,  namely:  (In  all 
eases  where  copies  of  docuinents'  or 
records  are  desited  by  or  on  behalf 
of  parties  to  a  suit, ,  whether  ,  in  a: 
court  of  the  United  States  or  any 
other,  such  copies  shall  be  furnished' 
to  the  court  only  and  on  a  rule  of 
the  cdurt  upon  the  Secretary  of  the 
,  Treasury  ,  requesting  the  .  same ) . . 
Whenever  such  rule  of  the  court 
shall  have  been  obtained  collectors 
ai-e  directed  to  carefully  prepare  a 
copy  of  the  record  or  document  con- 
taining the  information  called  for 
and  send  it  to  this' office,  whereupon 
it  will  be  transmitted  to  the  Secre- 
tary of'the^Treasury  with  a  request 
for  its  authentication,  undei:  the 
seal  of  the  department,  and  trans- 
mission to 'the  judge  of '  the  court 
calling  for  it;  unless  it  should  be 
found  that  circumstances  or  condi- 
tions exist  which  make  it  necessary' 
to  decline,  in  the  interest  of  the 
public  service,  to  furnish  subh  a 
copy."  ■■• 
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(ifficial  capaeity ;  land-tkis  probibitioji  is  extendscdto  incliicle,  aj^ 
in'teEiig.l  reivenii&i  storekeepers  ;and  gangers,  and  agents.  Tljis 
rule  was  autihoirized :  by  the  general  authority  conferred  upon 
the  Sectetarysof :  the  tCreasury  by  the  lEevised  Statutes  of  the; 
United  States';*'  and  a  revenue  officer,  who  has  been  punished 
by  a  State  coutt  for  coiiteinpt  in  refusingto'produce.  Copies  of 
reports'  ihade  to  him  by  distillers,  or  of  other  records,  will  be 
r§leased,'.uppn,.a  TSfrit.  of^babeas  corpii3i,by,the,Fje(iera,l  courts.*"* 
The  Revised '  Statutes  proiviide  that  every  person  who  has  been 
ctinvidtM  6f  ifei'i'tiryi  under' the  laws  of  the  United  States, 
shall  thereafter  b'e  fpcapaTile  of  giving,  any^testimony  iii  any. 
CQUirtiOfithe  lUnitfid  StaieSi  until  the  judgment  against  him  is 
reversed;*^  The ■  disqualification  jdaes  not  exist) -before  a  con- 
viction,*" of  ip'fir'jury  ^'as  defiiefed  iii'  thai'  sfedtion:*'  A  cohviction' 
of  .embezzlement,**  or  qi  loigerj*^  or  of  -  making  false  re- 
ports, under  them  to  the; Comptroller,  of  the  Currency,*®  does 
not^  disqualify  a- witness,  unless  the;  laws  of  the  State  so  pro- 
vide. By  'stattite,  on  the  trikl'of  all'iitdictmeiits,  iiformations, 
complaipts,j  and.  pthef,  proceedingp  against  persoii?  charged 
with.ijjhe  icomanigsioni  of  crimes,  ,  off  eases,,  „  and  ,, misdemeanors, 
in 'the  United  States-  courts.  Territorial  courts, '  and  courts- 
martial,  and  courts  of  inquiry,  in  any  Stfte  or  Territory,  in- 
qluding  the  District  of  Columjbia,  the  .person  sp,  charged  shall, 
at' Ms  ©whirequest,  but)notr0itherwisey,b&,ai  competent  ,witness.*T, 
The  Fifth"  Ameiidmerit  ordains  that  no  person  ^'shallbe 


/;  Of 


39  ti.  S.^ft'.'  S-lJ"  161.  '\        , ^  '  Fedl'  '796 ;'  undef  t.  S.  R.  S.,'  §  sh^,^ 

"'MlBoske  v,'Cpmingore,  177'iij.^S.  Comp/'^fcaWl,;  p.  366'9;  ;  "      ■'"  '  ' 

4^'^0','  4feoV'461,''44  iir  ed.  iii  m:(  M'WiWv.   'Williams,  '162  'Fed- 

^?%''Re.'CommgAfii'9(i'''^e.i^^f2'■_  i'SX}^  iipiier'12  St.  at  L;  Ch.  189,  p. 

Stesalf  v!  Thurman.'lTS'Fed.^  813.  588."''"." 

^e'e,!Be''Laml!)ertoA,  l'24'i*e(l"iip., "."  '  WM'S'i'at' L.  W;   AlliSon  V.  U. 

"■^'xi.'s;'fe:,^S.,'§'53^2;"'    *'   ''■-■■■■  Sl;"i6p  U;   S.   203;"40^:^d:'^S5V 

"4Vo>Leary  'v.'tr'.  ,S.,  G-  C  'A.,  I'S'i  Vi/p.ifson  v.  ti;  S.,  C.  'C.  A.,  'loi  Fed. 

F84;  '7.96.'"' ■"'"'"■''  ,'           '/':       '.'  43d;    s.   pJ,\J02:;Fed.   134'.     It  has 

iilii'i'.            •<•"•'•■                   ■  been  held  ittat  tliis  does  not  ren'dei- 

,,«*TJj,  S..  V.'.  Sim'Oei  Fed'.''l008;  competent 'a   defendant  .who,   by  'al 

Keliher  V.  Xj'.  S.',  C.  C  A.,  I93  Fed.,  previous  conviction  of  an  inJEamoua 

8-,  .l)o"t|i.undei''U.,,S.  Jl.  !s.,,.§!  5209} ,  ((rimep  ha^  lost  the  privilege  of  tcs- 

Gomp.-.sV'i9pijrP-  3.497.     ,  7,j,',,,,',,  tifying-,'u.   S.  ^  y.  .Hollis;   43    Fed. 

-.«OlLea^y,ys„U,i^.,  Ct-C-iA-MlSS      2,4,8.^,,,,,       ,;,,     ,,,,,,,,.', 
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compelled  in  any  criminal  case  to  be  a  witness  against  himself.*' 
An  involuntary  confession  cannot  be  put  in  evidence^  even 
to'  impeach  an  accused,  ■who  has  testified  in  his  O'wn  be- 
half.*®   This  does  not  permit  a  corporation/"  or  officer/*  or  em- 


*8  For,  the,  prerevolutionary  'his-   .;  the   bankrupt   to   answer,  qxiestions 
tory  of  this  constitutional  provision,      upon  his  exainin,ation  in  the  proceed- 


see  Harv.  L.  Rev.,  XV.,  610.  It  was 
held  that  a  witness  compelled  to 
testify  before  a  pension  examiner : 
without  notice  or  knowledge ; of  his  ,, 
constitutional  privilege  cannot  be 
indicted  for  perjury  thereupon. 
U.  S.  V.  Bell,  81  Fed.-  830.  'A 
witness,  at  least :  if  not  a  party 
to  the  suit,  may  be  compelled  ,to  ; 
testify  as  to  an  infringement  of  a 
patent  by  himself,  wheii  relevant,  • 
and  is  not  shielded  by  the  Constitu- 
tion because  he  may  thereby  prove 
his  own  liability  to  treble  dam  ages. 
Masseth  v.  Johnston,  59  .  Fed.'  613. . 
A  defendant  when  called  by  the  - 
complainant  as  a  witness  may  '  be 
compelled  to  state  whether;  he  has  ; 
in  his  possession  a  maoliin,e  claimed 
to  be  an  infringement  of  the  plain- 
tiff's patent,  although  the  plaintiff 
has  not  previously  made  out-  a 
prima,  fide  case  of  inf ringejnent. 
Delamater  v.  Reinhardt,  43  Fed.  76, 
S.  D.  N.  y.  Coritra,  Celluloid  Co.  v, 
Crane  Co.,  3d  Circuit.,  .A  party  may 
be  compelled  to  produce  an  appliba- 
tion  for  a  patent  which  has  not  been 
issued  and  correspondence  with  the 
Patent  Office  upon  pie  subject,  al- 
though, he  claims  ,  that  the,  result 
will  be  to  disclose  confidential  com- 
munications with  his  attorneys.  Ed- 
ison El.  L.  Co.  v.  U.  S,,E1.  L.  Co.; 
45  Fed.  55;  and  s.  c.,  44  Fed.  29'4. 
But  see  Riile  15  of  Patent  Office; 
U.  S.  R.  S.,.§  4902.  '  '    ' 

This  does  not  prevent  the  denial 
of  an  application  for  a  discharge  in 
bankruptcy  because  of  the  refusal  of 


ing  although  his  answer  may  tend 
to  criminate  him.  iSd  Dresser,"  G/C 
A.,  146  Fed.  383.  But' it  has  been 
held  I  that  a  petitioner  .;n  iadniiralty 
for  limitation  of  liability  may  re- 
fuse upon  this  ground  to  answer  aii 
interrogatory  annexed  to  the'answer. 
La  BOurgagne,  104  Fed.  8231  ^ 
!.  *9H^rrpld  y,  Oklahoma,  C.  C..A., 
169  Fed.  47.  ,,.The  retention,  how- 
ever, by  the  prosecuting  authorities, 
of  a  statement  made  by  th'e  accused, 
is  not  the  ground  of  an  exception 
if  they  do  not  use  it  upon  the  trial. 
Pendleton  v.  U.-S.  216  U.  S.  305,  54 
L.  ed.  491.'  Under  U.  S.  R.  S., 
§ '  860,  which  has  bfeien  repealed,  it 
was  held  that  .a- party  wlio  had.tes-, 
tified  voluntarily  did  nqt  waive  his 
right  to  object  to  the  subsequent- 
use  of  such  testimony.  Hammond 
Lumber'Co.  v.  Sailors'iUnion  of  tlie 
Pacific,  167  Fed.  ,809.i  :'•  ;  ;     .,,i  , 

60  Wilson  V.  U.  S.,  221  U.  S.  361, 
55  L,  ed.  771;  Re  Borun  Hat,  Co., 
1§4  ,:p"ed.  506;  Xj.  S.  v.  Armour ,  &- 
Co.^142  Fed!  808.  It  19, no  exci^se 
for  a  failure  to  produce  the  books) 
that  the  tribunal  intend^  to  extend 
its  examination  to  matters  over 
which  it  has  lio  jurisdiction,  when 
that  matter  subpoenaed  is  relevant 
to  a  proceeding  legitimately  before 
it.    U.  S.  V.  Calhoun,  184  Fed;  499.' 

,51Ha],e  v.  Henkel,.  201  TJ. '  S^  ,43, 
50  L.  ed.  652;'  Dreier  v,  u'  S.,  221 
U;  S.  394,  55*1,.  ed._  784;  ■VVilson  v.' 
U.'  S.  221  U.S.  36i;  55  L.  ed.'V71 ; 
Wheeler  y.  U.'  S.,  2:26'  U.  S.  478,  57 
57  L.  ed.'--^-^5  Uraint'-v.  U.  S.,  S'S? 
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ployee**  thereof,  to, refuse  jtoj produce  its  bQpk;s';bec9.-nse  it  jnight 
tead  to  criijiinate  the  !Con|p,any  ,pr  the  individual  subpcenaed. 
Thg  dissolution  of  ,^l;e  corppreition^^pe?  not, r,elijeye,its! officer  or 
employee  fr|:^m  such  production  qf.any  books  or  papers  in  his 
pos^essipii.f*  _ .  It  is  .the'  safer;  practice,  .\ylien  hooks  are  needed  for 
thi^.puippse,,  tpi,serye;.a  su&^osjja  duces  tecum  without  an  cid 
tefitji,ficandumic[a,^^s^  and  to^ddrgss,the,sarrie  to  the  corporation, 
npt  rto,  the  in,dividuai  having  th^  custody  of  the  books."  It 
does  not  permit  a  bankrupt  |to  refuse  tp  deposit  his  bpoks  with 
-hj^  receiver  in  bankruptcy,  Jjecause  hp;cla,iais,tha,t,  they  ysrould 
tend  „to,  criminal^,  him.*°  An  attorney  may  be  compelled  to 
produce  bppks  and  papers,  belonging  to  his  client,  of  a  cor- 
poration, in  "v^hich, his  client  is,  the  sole  stockholder,  when  they 
tend  to  incrimif^at^!  the  latter;  provided  that  they  werg  given 
tp  him  .not  .for,  the,  purposes  of  advice,  but  in  order  ;tp  keep 
t]a,em,  froni|/the,-. prosecuting,  officers, ,  and  he  may  be  compelled 
to  open  the  package  containing  iiem  in  order  tp  ascertain 
thei,r^,CQnjtpri,|;s.ff  j'^Chi^iOrdjn^npi^, applies-  to  .criminal  contempt 
prppeedings,^^  The  priyilege  cannot  be  claimed  until  the.  per- 
son affected  has  .been  s'vyfjrh  as,  a  fitness,*'  and  n,e  ninst  satisfy 
the ,  court,  by  something  more,  than  his  mere  assertion,  that 
thei^e.  is  r§a^pn|able  ground  for  the  objectioUj*^    It  was  held,  that 

U.  S.  74,  80,  57  L.  ed.  — ;  Re  Bornn  contempt.  Eussie  Ctjinent ,  Co.  v. 
Hat'.'  Co.,  "  184  Fed.  506;  Oo«*ro,  Woolworth '&  Co., '68'Miscl-  (N:  Y.) 
fte 'Chapman,  153  Fed;  371.  '-■4'54'.'    See' Merchants'  Stock  &' Grain 

-6Z.Graitt  .v.;.U.   S.,  227   U,.   S.   74,      Coj-v.  Board  of  Trade -of  Chicago, 
57^  L.  ed.  — ,  affirming  198  ,]<!ed.j708.,,: ;  C.  C.  A.,  ,201  .Feid,,  ,20j  i^*/™,  ,§,  431.. 

53  Wheeler  v.  U.  S.,  226  U.  S.  478.  68  U.  s!  v.  Collins,  145  Fed.  709; 
5.7  L.  ed.  — ;  jGr^nt  v.,TJ.  S.,  227  Marshall,  C.  J,  in  Burr's  .Trial, 
U.  S.j74,  affirming  J.98  Fed,  708.^.           Robert's,Qn's'  Eep.,  I,  243;   Wigmore 

54  Wilson  V.  iU.S.,,  221  U,  S.  ^61,  on  Evidence,  §,2271.  ,. ,,  ,, 
5§._iL.*d.  7-71;  Wheeler  v.  U.  S.,^26  '  59  u.  S.  v.  Collin3^_!l45  Fed^'fog.; 
U.  ,S;,|'^78„\        ,,    ,.;        ,;,    ,      1               Barr'v.    People,  ,30 'Coiij.'  522,  '71 

,.55'Ma,tter'  of    H3,rris,  '221    U.  ,S.  Pac.  3CI.2;   Bolen  v.  i?eople,'384  111. 

274,  55  L.  edi.  732. ,   ,,     ,.„  338, '56  N.  E.  408;  .ijew  York  Life 

.56,GrAn,t  ,T.  U.  ,S.,  227,U.  S.  74,  Ins.  Cq,  v.  People,  195  111.  430,  .03 

5,7  L.  ^edj.—,  .affirming  198  Fed/ 7061.  N.  e'.  ^64;    South  JBend  v.  Hardy, 

57  Hammond  Lumber  Co.  v.  Sail-  98  Ind.  577,  583;   Clifton  v.  Gran- 

CffA'  Union  ?£  the  .Pacific,  .167,  ^ed.  ger,'86  la!  ,573,,575,  ,53  N,  W.,.310; 

809.      It   has   iseen    held  :  that  ...thi,^  Foster  ,v.J'eople,,i,§  Mich.  ^266,. 271; 

does,.,not  ■e.xcusejajfy^^nejss  from  .giv-  White  v.  State,  52  Miss.  2]6,_225; 

ing   testimony    that   might    subject  Fries  v.  Brugler,  12  .N..  J.  Law,  79; 

him- to  a  civil  but  not  a  criminal  Southard   v.   Rexford,    6   t;o,\y..,   (N. 
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a  denial,  by  a  'vfitness,  tHat  he  had'  a  cash  book  containing  cer^ 
tain  entries,  did  not  debar  him.  frorti  refusing  to  'produce' fhe 
book  on  the  gf oiiiid  that  it  would  tend  to  criminate  him.®"  '  Thfe 
objection  to  the  question  muSt'  be  nbiade  by  the  witness  himself, 
not  by  a  pai:ty,**  and  ihust  expressly  invoke  the  constitutional 
privilege.'^  A  witness,  who  has  testified  without  objection, 
cannot  object  to  the  subsequent  adiiiission  of  his  testimony 
against  himself,  on  the  gi?6und  that  he  could  not  have  been 
compelled  to  give  the  same.*^  It  has  been  held  ffiat  the'  testi- 
mony,-before  a  grand  jury,  of  a  person:  subpoenaed  io;  attend 
before  it,  does  not  invalidate  his  indictment  by  such  grand 
jury,**  and  tha;t  a  proceeding  to  punish  a  defendant,  for  the 
violation  of  an  injunction,  will  not  be  quashed  because  the 
petition  shows  that  certain  of  the  facts  therein  set  forth  were 
obtained  from  testimony  given  by  defendant  as  a  witness  in 
another  case,  it  hot  appearing  that  such  facts  may'  not  be  proved 
by  other  testimony. 


6S 


J-i 


The  Fourth  Amendment  ordains:  "The  right  of  the  people 
to  be  secure  in  their  persons,  houses,  pkpers,  and  effects,  against 
unreasonable  searches  and 'seizures,' shall  not  be  violated,  and 
no  Warrants  shall  issue,  but  uptih'  probable  cause,  supported 
by  Oath  of  aiSrmation,  and  particularly  describing  the  place  to 
be  searched,  and  the  persons  or  things  to  be  seized."  It  has  been 
held  that  this  .does  not  forbid  the  seizure  pf  all  the  books  of  a 
corporation  without  a  search  warrant  when  its  organization  and 
entire  business  were  part  of  a  scheme  of  fraud,®*  nor  apply  to 
Chinese  Exclusion  Gases.*''     But  a  statute  which  compelled 

Y.)    254,  259;   Cloyes  v.  Thayer,  3  88  Burrell  v.  Montana,  194  U.  S. 

Hill    (N.   Y.),    564,   566;    Ward   v.  572,  48  L.  ed.  1122.    But  see  People 

People,   6  Hill    (N.  Y.),   144,  146;  v.  Sharp.'lOT  N.  Y.  427. 
People  V.  Bodine,  1  Denio   (N.  Y.),  «4.U.  S.  v.  Kimball,  117  Fed.  156. 

281,   314;   Ingersol  v.  McWillie,  87  See  Re  Hale,  13«  Fed.  496,  affd  as 

Tex.   647,   30   S.   W,  869;    State  v.  Hale  v.  Henkel,  201  U.  S.  43;''U.  S. 

Olin,  23  Wis.  309,  319.  v.  Swift,  186  Fed.  1002. 

SOBallmann  v.  Fagin,  200  U.  S.  66  Hammond  Lumber  Co.  v.  Sail- 

]86,  50  L.  ed.  433.  ors'  Union  of  the  Pacific,  149  Fed. 

61  Southard  v.  Eexford,  6  Cowen  577.  ' 

(N.'  Y.)    254,  259;  Ward  v.  People,  66  U.  s.  v.  Ride,  Si  D.  N.  Y.,  Oc- 

6  Hill   (N.  Y.)   144,  140;  Wigmore,  tober,'  1911. 

§2270.,               -  67iee  Chin  Wah,  182  Fed.  256; 

62  Re    Knickerbocker     Steamboat  ••    <•  ■ 
Co.,  139  Fed.  713.  ... 
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the  'Owner  of  propefefrfj,  in. '.  prbeeedingsi >  for  its  Iforfeiture,  ■  io 
produce  upon  thei  trial  kis  books  and  papers  for  the  inspection 
of 'the:  United)  ^States  attomiey,  and  provided  that,  in  case  of  (his 
re'fusaly  the  rallegations  on  the  part: of  the  government  should 
betaken  asicohfessedi,^'  waa'hel4';to  be  unconstitutional.^'  It 
ha,s  been- held'  that  pa^ears,  which  have  been  unlawfully  seized, 
canhot  ibeput  in  evidence  agaiiiist  the  iperson  to  whom  they  be- 
long;  ^  i  and  ibhaifi  the  courifi  should  direct  their  return  by  the 
District  Attorney,'^^  but  that  this- rule  doesi 'riot  apply; where 
the  search  was  riot  seriously  resisted;  "and  the  admission  of 
such^papersin  a  State  court  is  not  a  violation  of  the  Fourteenth 
Amendment.'"  ,  ■    , 

The  Revised  i Statutes  further  ■  provide;  "No  ;  witness 
Is' '! privileged  to  (refuse  1  to 'i testify  to  ariy  f act,  >  or :  to  pro- 
duce! any  pajpeTj  -respecting;  which'  he  shall  be  examined  by  either 
House  ;of  Congress,  or  by 'Smyi  committee  of  either  House,  upon 
the  ground  that  his  testimoniy  to'such'ifaet  or  his  production  of 
such  paper  may  .tend  to  disgr.ace  him  or  otherwise  render  him 
infamous." '^*'  "No  ieslfimoriy  given  by  a  witness  before  < either 
HoTise,'  or  before 'Elriy*CQmriiittee' of 'eithdi'  House'  of  Congress, 
shall:  be  used' as  evidence  in  any  criminal  proceeding  against 
him  in  any  court,  except  in  a  prosecution  for  perjury  coiririiit- 
ted  in* 'giving 'such  testiriio'riy.  But  kn  officiklpaper'or  record 
produced  by  Mm  is  not  vi^Ithin  the  said  priVilegte.""  The  In- 
terstate Coitimeree  -law  provides:  '"That  'no  person  'shall  be 
excuse|(l  frpm  attending  and  tes!tifying,or'.ffbm  producing  book's, 

Daiers,   "tariff's,   contracts,'  ag'reeirients   and   dociiriients', Before 

^■■fii'  '.:ii!  inT-.f!-'.  I-.  ■  'IV  lir,_i.!°  ■ir.-,i'.,  '  1  i.'..r,  ,  '  ,.  •  !  hi :  fs' . '■;, - 
the  Interstate  Commerce  Commission,  or~  m  obedience  to  the 

-'"  ''.■<■■    :■'    iJiU;    .■.■•-      :    .■■[::!tfji    ifi    'I'il'.,      '    ,'    ■    -"  ■.■'!     !■■) 

"'■68  Act 'of  June '22',' 1^4]  fWiS  'Btif  see 'tj,' S.  V.'IticW'S.  D.  N. 'Y. 
St'.'"'si<!  I/. 'i'8B.''''    'fi  1    iJuii    -10    '    ■' ■OiWri'igil. ''^ee  Wise  s  v;  Mills, 

' !  69iB'oyd  vi  U.  S.,  ilie .  Ui  ■  Si   61;6i '  <  220:  iU:  S.i  i5i9,  SS'  'K  ed.  579  ;>  Wise 

29  L.  ^d:',746,).s«prtt,i'§  332.:o)jr/.,  ,,  v.  Henkel^  220  iU.:  S.;;556,.  55  L.jed. 

TOU.  S.  V.  Wong  Quong  Wong,  94  581;    Wise  v.  Mills,  C.   C.  A.,   189 

,F,ed.  ,^3^;   (:ritjcis?d  ,in,  N.i,^.  L.,-J.  Fpd.  ,  58,3.,:,,-        ,,     .,      ,  ,j„,    , 

-Sqpten^^er;  32,:  ^9% „ .Vorftr^a,  opjii-  '   ^''^,fw^  Yaii.y.  U,  S.,  C.,G.;A.,.,i,9|3 

io^  'ifli'/ Adams,,, y.,.New^.  York,  j] 03  iFe4..97.0.  j,.^,,,.  ,,  ,,   ,,,^„;.   ..  ,;     ...,,ji   , 

'v.,  ;S.  'M5^.,  iiuif-]  ed,,,,575 ;r, ^h-tii  ''S  Adams  v.  New  York,,  192  J].  §. 

Sterling   ,  Steel,    Go., ,  v. ,  j  ,Be|thleh,ejii  pS5,- 148 ,  L.  ed^.,  575.       ,    , ,         r  n 

^fj^l  Co.,.199-.Ii'?d.  3^^^  rSee.Mpjy  .,,  W,U.  S..„Pi.,,^.,  §is^9..      ,.    ,        , 

•Y.-u!-[8,.j„'c.,!C.,A.,  19^  Fed.  i^3,  ;   ;„;  .  i''?-;'U.  <S).  ,.^.  .S.?.  '§  ^°?,-    '^^P'r,9',' 

' '  71 U.' S.  V-   l^'iils.   185   l>.d. ';3,lf .  1,332.,.,,    :,.,.,.',,„ 
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subpoena  of  the  Commission,  whether  such  suibp(Ena  be  signed 
or  issued  by  one  or  more  Commissioners,  or  in  any  caase  or 
proceeding/  criminal  or  otherwise,  based  upon  or  growing  out 
of  any  alleged  violation  of  the  act  of  Congress,!  entitled,  'An 
act  to  regulate  commerce^'  approved  February  fourth,  eighteen 
hundred  and  eighty-seven,. or  of  any  amendment  thereof  on  the 
ground  or  for  the  reason  that  the  testimony  or  evidence,  i  docu- 
mentary or  otherwise,  required  of  him^  may  tend  to  criminate 
him  or  subject  him  to  a  penalty  or  forfeiture.  But  no  person 
shall  be  prosecuted  or  subjected  to  any  penalty  or  forfeiture 
for  or  on  account  of  any  transaction,  matter  or  thing,  concern- 
ing which  he  may  testify,  or  produce  evidence,  documentary 
or  otherwise,  before  said  Commission,  or  in  obedience  to  its 
subpoena,- or  the  subpoena  of  either  of  them,  or. in  any  such 
case  or  proceeding :  Provided,  That  no  person  so  testifying 
shall  be  exempt  from  prosecution  and-  punishment  for  perjury 
committed  in  so  testifying.?' '^^  '  This  has  been  held;  to  be  con- 
stitutional; since  the  statute  protects  the  witjaess  ■  f rom  prose'- 
cution  in  the  State  as  well  as  in  the, Federal  courts;  and  the 
possibility  that,  by  his  disclosure,  he,  may  be , subjected  to  the 
criminal  laws  of  some  other  sovereignty,  is  too  remo;te.a  possi- 
bility." "  „,  ...  ,:,  ,  .  ,.,,  :...  /,,,  ,,,  ,,,,  : 
The  Act  of  Febrnary  19, 1903,  "to  further  regula,te  comiherce 
with,, foreign  nations  and, aniong  the  States,"  provides:,,,  "In 
I^roceedings  under  this  Act  and  the, Acts  to  regulate  commerce 
the  said  coyrts  shall  have  the  power  to  compel  the  attendance 
of  witnesses,  both  upon  the  part  of  the  carrier  an^  the  shipper, 
who  shall  be  required  to  answer  on , all  subjects  relating  direct- 
ly or  indirectly  to  the  inatter  in  controversy,  and  to  compel 
the  production  of  all  books,  and  papers,  both  of  the  ,carrier  and 
the  shipper,  which  relate  directly  or  indirectly  to  .such  trans- 
action; the  claim  that  such  testimony  or  evidence  may  tend  to 
criminate  the  person  giving  such  evidence  sliall  not  excuse  such 

W  Amendment    of    February    l!i,  35  L.  ed.  1110;  U;  S.  v.  James,  60 

1893,  27  St.  at  L.  443;  U.  S.  R.  S.,  Fed.   257;    Foot  V.   Buchanan,    113 

§  863,  has  been  repealed  36  St.  at  Fed.  156;  Re  Cartel,  166  Mo.  604, 

L.  p.   352.  57  L.E.A.  654;  People  ex  rel.  Hack- 

77  Brown   v.    Walker,    161    U.    S.  ley  v.  Kelly,  24  N.  Y.  74;  Ex  parte 

591,  40  L.  ed.  819;  Interstate  Com-  Irvine,  74  Fed.  954;  tJ.  S.  v.  Price, 

merce  Commission'v.  Baird,  194  U.  96  Fed.  960;  U.  S.' v.  Kimball, '117 

S.  25,  48  L.  ed.  860.    But  see  Couh-  Fed.  156.                                       '  '  ~ 
selman  v.  Hitchcock,  142  U.  S.  547, 
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persorL' f rom-  testifying.  OPisiKsb;,  Corporation  produciiig  itsobtppks 
and^  pajjersj  but  no  person  shall  be ;  prosecuted  or  subjected  tp 
any  penalty  or  forfeitiwe  for.  or,, on.- account,  of  any  .transac- 
tion, .matter,  or  thing'.  conGerning  which  he  may  testify  or 
produce  ;,eyidenpe,,  documentary  or,  otherwise  in  -jSuch  proceed- 
ing.':' ",,.  J'hei  I  Act  (Creating  ;l;h^  Department  of  .Commerce  and 
Lal?9r,  contains  similar  provisions  concerning  investigations  by 
the  Commissioner,  of  Corporations.'''  Siniilar 'provisions  pre- 
vail concerning  investigations  under  the  Anti-Monopoly  Law,*" 
and  the  Custoins  Act  of  Jiirie  10,  1'890,'*  But  the  imniunity  un- 
,der  all  these  statutes  has"beeii  liih.ited  as  follows:  "Immunity 
shall  extend  only  to  a  natura,!  person,  who,  in  obedience  to  a 
subpoena,,'  giv'es  teS'tiniony  under  oath  or :i produces  evidence, 
documentary  or  otherWike,  under  oath."-  This  does  not i  give 
immunity  to  perstos  because  they  have  ^filed-  answers,  as.  plead- 
ings-,' uiider  toath  in' Such  prbeeedings,**  or  haye.  produced  idocu- 
mentary  evidence  .as  officers,^  or  employees "  of  ^corporations,'* 
including' schedules  and  abstracts  prepared  frpm  the: books  by 
othjer  employees  of  the- company ; '*  nor  does^l  apply  to  future 
offenses.''  It  wa^-forinerly  held  that  ,iujjnunity  was  given  to 
,a.i .witness  who,;{1|estifi'ed,,79lun|;arj|ly,  witho.ut  the  compulsion 
.of  a  ^ubpoena.ff.,^^he  .statute  does  not, prevent  an  indictment 
■fcjr  perjury  ilbfic^ifSfi.  of  ,f£^lse  testimony  in  such  a  proceeding." 
Jlj  auljhQrizes.,  compulsory  testirtipny  concerning  a  crime  for 
■yi^hiflh!  jl^j^.e  jviji^ness  has  been. already  indicted,  although  it  iS 
,a,' defense  to  such  an  indictment."  '''''■' 

78  32  St.  ait';  847,  §'3,  16  Fed.  SSHeike  v.'U.  S.,  217  U.  S.-423-, 

St.  Ann.  170;  Comp. '  Sti  Supp:  599i  30  Sup.  CtJ  4,3Si  54  li.  ed.  821  ;;S.  c, 

Pierce  iFed...  Oodsy  §  6453.  !,  .i! .:,;.!;  227i  lU.,  S.   13J,;   affirming  p.,  C.,  A., 

^.  ,78,4qt^pJ  ,i;eb|fMary.,J4;  41^03,,, ^^2  .192  /j-ed.^  ,83;.',, affirming    li.'.S,    v. 

St.  at  L.  827;  U.'  S.  v.  Armour/lk^  ''  Heike/lfy  Fet  'sil  ' '    '     ■''''"■' 

^ed.,,Sq8j  ,S^n|ta,Fe  ,.Pac,^.E..  Co,  V.  ,8*  Ibid.        '- 

Davidson,  149  'Fed!''6p3r''  '"   '"■''■  "  '  85'tr.  S;  f:' ' Swift,  *lg!6' Fetf.' 1602. 

,  ,,,80  Aet  of  JuLy  2,   iSQCi','  Cfi. ,  647,  86  U.  SV  v.  Aririour  &  bo:,  142  Fed. 

2g  St,|P.)t|L.  2^9^  Comp.  .St.  ]9(j]g  p.  808.     See  Hammond  Lumber  Co'  v. 

(33,00;  A^t  of  J|ip.e  30,  Isoe^  34  St.  Sailors'  'Unioh   of  'the  Pacific,'  'l67 

at   L.  "798,   Comp.   St.   SuM..'l9p,f,  'F'ed."'809'.'' ■.      -''''   ''■     '  '    '^    ''' *" 

'  p.  1168.            ,          ,..,     ,,,,■.    'V; 7  ^    S'i^'Glicks'tein'y;  If.  S.,  222',U:''^. 

81  Ch.  407,  ,26  Stat  L.'l31,;%omp.  "M;  '56'  L.  ed.  128 ;"  Cameron  v.  U. 
St.  1901,  p.  1886.  S.,  C.'C.  A:;  192'Fed.  54'8'.'-         ' 

82  U.    S.    V.    standard    Sanitary  88  Re  Kittle,  180  Fed.  946. 
Mfg.  Co.,  187  Fed.  229. 
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§  340.  SubpcEnas  ad  testificandum.  The  attendance  of 
a  witness  is  usually  compelled  in  equity  as  in  law  by 'the;  serv- 
ice of  a  siibpoena  hd  testificwndwrn,  s-inA.  the  payment  of  his 
fees  and  mileagOi^  A  subpoena  ad  testificandum  is  substantially 
in  the  same  form  in  equity  as  in  law.  When  issued  from  a 
c6urt  of  the  United  States,  it  must  be  under  the  seal  of  the 
court,  and  sigued  by  the  clerk ;  and  is  usually  Mso  signed  by 
the  solicitors  of  the  party  at  -vyhose  request  it  issues.  Those 
issued  from  the  Supreme  Court  must,  bear  teste  from  the  d^y 
of  such  issue  of  the  Cbiief  Justice  of  the  United  States,, or,  wheii 
that  office  is  vacant,  of  the,  asspci^tp,  justice  rLe^;t  in  precedence.^ 
Those  issuing  from  a  District  Court,  mjist  bear  teste  of  me 
judge,  or,  when  that  office  is  vacant,  of  the, clerk  thereof.*  The 
subpoena  must  show  the  action  or  proceeding  ip,;V^hich,thP; tes- 
timony of  the  witness  is  required.*  By  the  common  law,  the 
names  of  but  four' witnesses  could-be  included  in  one  subpoena. ° 
The  Revised  Statutes,  however,  provide  that,  "to  save  unneces- 
sary expense^  it  shall  be  the  duty  of  the  clerk  to  insert  the  names 
of  "as  many  witnesses  in  a  base  in  such  a  subpoena  as  conven- 
ience in  serving  the  same  will  permit."  ®  The  Equity  Rules 
of  19,12,  provide  that -the  subpoena,  in  the  usual  form,  may  be 
issued  by  the  clerk  in  blank  and  filled  up  by  the  party  drawing 
the  same  or  issued  by  the  commissioner,  master  or  examiner,  re- 
quiring the  attendance  of  the  witnesses  at  the  time  and  place 
specified.''  In  actions  at  common  law,  it  would  seem  that  the 
common-law  practice  must  prevail,  according  thereto.  If  the 
witness  can  be  sensed  within  the  jurisdiction  of  the  court,  where 
the  suit  is  pending,  or  within  a  hundred  miles  of  the  place  of 
holding  that  court,  the  subpoena  may' be  issued  from  its'eletk's 

§  340.    1  For  the  amount  of  his  quiry  is  instituted  or  the  subject  Of 

fees  and  mileage,  s,ee  §  .333,  ,  the  investigation. 

ZU.  S.  E,  S.,,§§  911,  912.  e.Erwin  y.  U.  S.,  37  Fed.  470,  490. 

3U.  S,  R.  S.,  §§,911,  912.  op.  S.K.  S.,  §  829-,  Erwin  v.  U. 

4  Be  Shaw,  172  Fed.  520,,  holding  ^.,,,37  Fed.  470,  49d;  Re  Shaw,  172 

that  a  subpoena  to,  testify  before  a  Fed.  5201                   ;'                   ' 

grand  jury  must  disclose  the  names  t  Eg.  Rule  52. 
of  the  persons  against  whom, the  in- 
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office.'  If  he  cannot,  andit.isidesired  to  take  his  testimony  in 
a  civil  cause'  de.  bene  esse  under  the  Revised  Statutes,  appli- 
•cation  for  the  issue  of  the  subpoena  must  be  made  to  the  conirt 
■of  the  district  where  the  examination' is  to  be- made,  or  to  the 
clerk  of  such  court. ^^  It  has  been  held  that,  where  the  State 
laws  authorize  a  committing  magistrate  to  issue  subpoenas, 
the  same  power  is  vested  in  a  United  States  commissioner;  and 
that  a  subpoena  I  signed  and  sealed  by  him,  and  coimtersigned 
by  an  attorney  for  a  party,  are  valid  process,,  alt-hough  not  is- 
•sued  nor  countersigned  by  a  judge  pr, clerk,  of  a  United  States 
■cqurt,.*^  General;  pourt-naartials  of  the.  United  States  army  are 
authorized  by  statute  to  issue  subposnas  to  witnesses j  within 
the  judicial  districts,  where  they  are  held. **,~  It  has-  been  held 
that  Congress  has  no  power  to  authorize  or  compel  the  courts 
■of  the  United  States  to  issue  subpoenas  or  punish  for  contempt 
^y^itnesses  before  a  Congjessionar .Commission,  such  as;  the 
Pacific  Railway  Commission,^'  or  the  Interstate  Commerce 
Commission,^*  or  ari  executive  officer."  Special  statuVs  have 
heen  passed  providing  fbr  the  punishment  of  recalcitrant,  wit- 
messes,  in  such  cases  .junder- the  cripiinal  laws.^'  "Witnesses 
who  are  required  to  aittend  any  term'  of  a  District  Court  on 
the,  part  of  the  United  States,  shall  be  subpoenaed  to  attend 
to  testify  generally  on  .their  behalf,  and,,nojt  to  depart  the  court 
without  leave  -thereof,- or  of  the  (district  attorney;  and  under 

,  su.'.S.  R.  S.,  §  876,'  Under  the  S.  v.  Ojala, C  C.  A.,  182  Fed.  51. 
'former  practice  ,it  was  lield,  that  a  9  See  infra,  §§  354,  355.  , 
person   who.  did   not   reside^  within  10  U.  S.  E;  S.,  §  863;  U.  S.  v.  Til- 
-the    district  where    he^  was    served  den,  25  Int.  Rev.  R.  3S2;  Ex  partfe 
-with  a  subpoena  could  not-  he  com-  Humphrey,   2   Blatchf.   228 ;    Henry 
pelled   to   attend   before   an  exami-  v.   Eickietts,   1   Ci-anch,   G.   C.   SSO-; 
Tier  in  a  suit  in  equity,  unless-  the  Ex  parte  Peek,  3  Blatchf.  113.     See 
•proceedings  were  instituted  for  tak-  wfra,  §.342.          -^ 
»ng,  his  deposition  de  6ene'  esse  in  H  U.  S.  v.  Beavers,  125  Fed.  778. 
accordance  with  the  Revised   Stat-  See  U.  S.  E.  S.,  §i  1014. 
utes.  ,Tomlinson  v.  Moore;  J  89  Fed;  W  31  St.  at  L.  950. 
845.    And  that  a  witnessiwho  lives  1^  Re  Pac.  Ry.  Com.,  32  Fed.  241. 
■outside- the  district  ■eaniibt  be  com-  l*Re  Interstate   Commercei  Com- 
pelled "to    attend   before  : a   United  mission,  53-  Fed.  476. 
■States  .Comiti'issiojier  iwho  sits  with-  W  i^e  McLean;  37  Fed.' 648.     Of. 
in  one  (hundred  mJles-1  of  ,.his   resi-  U.  S.  E-.  8.,  §  4906;'  Ex  parte  Moses, 
dence;    Ui  S.-v.iStern,'177  Fed.  479.  53  Fed.  316. 
As  to  naturalization  cases;  see  U;  w/w/ro,  §  343. 
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such  process  they  shall  appear  before^  the  grand  or  petit  jury, 
or  both,  as  they  may  be  required  by  the  court  or  district  at- 
torney."" '  ' 

§  341.  Subpoenas  duces  tecum.  A  subpoena  dwces  tecum 
is  the- ordinary  process  to  compel  -the  production  of  a  book, 
document  or  paper.^  A '  subpoena  duces  tecum  may  be  issued 
against;  a  party  to  the  action.^  It  may.  be  issued  against  a  cor- 
poration.' It  is  not  defective  because  it  contains  no  ad  testifi- 
candum clause  or  direction  that  the  witness  testify.*  It  is 
not  necessary  to  have  the  person  producing  the  piapers  swdrn 
as  a  witness.  "After  their  production  by  him,  they  may  be 
proved  by  others.' ^  The  production  of  drawings  may  be  thus 
compelled.*  The  production  of  other  articles,  such  as  pattern's,'' 
or  models  cannot.'     It  has  been  held  that  an  attorney,  cannot 


"U.'S.'E.  S.,  §  -STT.-.  It  has 'been!  ^ 
said  that  extreme  poverty  is  an  ex- 
cuse for  the  failure  of  the- witness 
to  attend  -when  the  Government  has 
not  furnished  him  money  for  his 
traveling  expenses.  U.  S.  v.  Pur- 
ling, 4  Biss.  509.  See  Greenleaf  on 
Evidence,  (16th  ed.)  §  311.  >  , 
■  '§  341.  1  Johnson  Steel  S.  K.  Co. 
V.  N.  B.  S.  Co.,  48  Fed.  191;  Dia,-' 
mond  Match  Co.  v.  Oshkosh  M. 
Works,  63  Fed.  984.  An  indorse- 
ment by  the  marshal  upon  such  a, 
subpoena  stating  that  he  is  unable 
to  find  the  f -witness  therein  named, 
does  not  show  that  the  subpairia  was 
returned  upon  the  date  mentioned 
in  the  indorsement,  nor  that  it  has 
become  fwmtus.  'officio.  iHeinze  v. 
U.  S.,  C.  C.  A.,  181  Fed.  322.,  Wlien 
the  production  of  ,  bdoks  before  a 
grand  jury  is  thus  directed,  "Obe- 
dience to  the  subpoena  will  be  com- 
plete when  the  books '.  called  for -are 
presented  to  the  grand  jury  in  an 
actual  session,  and  are  taken  away 
again  by  the  messenger  of  the  cor- 
poration as  soon  as  the  particulai' 
se:sion  adjourns;  while  the  session 
lasts   they   must   remain  .with  -the 


grand  jul'y.    Re  Am.  Siigar  Refining 
Co.,  178  Fed.  109,  111.'    ';       ■':'.-    ' 

8  Am.  Lithographic  Co.  v,  Werckr 
meister,,  22i  ,U.  S.  603,  S.^^L.  ed, 
i37'3.   "  '  "'■  ' 

''  3 -Be  Am.  Sugar  Refining  Co.,  178 
;  Fed.   109)    Re  Bornn  Hat  Co.,   384 
Fed.  506.     See  §  339,  supra, 

4  Wilson  V.  U.  S.,  221  U.  S.  361, 
55   L.   ed.   771;    Wheeler   v.   tj.    S., 
■  226-  U.   S.   478,  57   L.  ed.  — .     Sco 
§  339,  supra. 

s  Wilson  V.  U.  S.,  221  U.-S.  301, 
372,  55  L.  .ed.  771,  776. 

6  Johnson  Steel  S.  E.  Co.  v.  N. 
B.  S.  Co.,  48  Fed.  191;  J>iamond 
Match  Co.  V.  Oshkosh  M.  Works,  63 
Fed.  984. 

">  Re  Shephard,  3  Fed.  12.  It  has 
been  held  that,  in  an  action  for  the 
infringement  of  a  patent,  the  court 
may  impound' articles  that  are  made 
in  violation  of  the  patent  which  afe 
found  in  the  defendant's  possession 
or  under  his  control,  fie  Steiner, 
195  Ffed.!  299, 

8  Johnson  Steel  S.  R.  Co.  v.  N. 
B.  S.  Co:,  48  Fed.  191;.  Diamond 
Match  Co.. V.  Oshkosh  M.  Works."63 
Fed.  984f   ■ '.■    ■  .f,  li    <  1    ^- 
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be  compelled,  by^  a  subpoena  duces  tecum,  to  produce,  a  docu- 
ment, upon  which  he  has  a  lien:*"  It  has  been  held :  thati  the 
inspection  of  a  mine  may  be  alloTved  and  compelled, .  in  a 
proceeding  ,to  remove  &  receiver; "  that  a  State.-^tatujte,  em- 
powering the  cOfU^ts  [to,,  cpmpel  ,t{j!^  inspection  i^nji.  survey  of  a 
mine , is  constitutional;  ^^  andihat  a  court  of  equity  has  ppv^er, 
in,  aid  of  the*  def eri,s€^  of  an  actiori  at  law  upon  a  life  insurance 
policy,  ,tq  order  the  body  of  the  insured  to  be  exHumed  for  ex- 
amination.'^ iTnder  the  former  practice  it  was  held,  that  an 
order  requiring  the  defendant  in  a  suit  for  lihe  infringeiiient  of 
a  patent  tis  permit  the  complainaiit  to  inspect  his  machines 
should  not,  except  ill  extraordinary  casesj  be  granted  upon'  affi- 
davits before  taking  testimony.'*  Tlnd'er  the  former  pTactice, 
it  was  held"  that  a  subprena  duces  tecum  could  only  be  obtained 
by  application  to  the  court."  This  should  be  by  petition,  set- 
ting forth  facts,  Which'  tend  to  show  that  the  books  or  papers 
required,  are  : in.  the  possession  of  ,th§.  witness,  and  that  they 
are  prima  facie j  material  or  relevant  to  the  petitioner's  case.'* 
It  is '  fh'suSicient  merely  to  allege  that  the  books  or  papers 
required  are  material  or. relevant  to  the  issues;  but  ,th^  facts, 
which,  enabled  the  court  to  .determine  whether  they  are  prima 
facie,  material' or  relevant,  have  to  be  set  forth."  Allegations 
.solely  Tipon  information  and  belief,  without  stating  the  sources 


9  Davis  V.  Davis,  90  Fed.  791. 

10  Henszey  v.  Langdon-ITenazey 
Cos^l  Min.  Co.,  80  Fed.'  11S. 

11  Montana  Co.  v.  St.  Xouis  Min. 
&;'Mfg.  Co:,  152  U.  S.  160,'S8  L.  ed. 
398.    '■  .  "'^''   , 

12  Mutual '  Liie  Ins.  Co.  v.  Griesa, 
156  Fed.  398. 

'  IS  Eibel    Process    Co.    yl    Reming- 
ioii-Martin  Co.,  197  Fed.|  760.     , 

M'U.  S.  V.  Hunter,'  15 '  Fed,  712; 
Bisclroft■slleil^"  V.'  Brown,  25  Fed. 
341;  Cancel  v.  Goodyear  Sho'e  Ma- 
chiriery  Co.,  128 'Fed.' 753;  tJ.  S.  v. 
Termiiial  K.  Asa'n,  154  Fed.'  268. 
In  the  Second  Circuit  it  has  been 
Tield:  that  the  sanie'  rule'  applies 
■when  the  testimony '  is 'to  he  ta'keii 
for  use  in  another  district  (Vacuum 


Cleaner  Co.  v.  Piatt,  C^'C-  A.,  196 
I^ed.  398)  ;  that  it  is,  a  proper  exer- 
cise of  discretion  for  the  court  to 
refuse  thus  to  compel  ihe  produc- 
tion of  a  document  which  is  not 
shown  to  have  any  possible  rele- 
vancy to  the  issue  (Ibid.);  find 
that  tlie  remedy  for  refusing  to  is- 
sue such  a  subpoena  is  not  by  the 
writ  of  madainusi  But  by  appeal 
(ibid.)  ,.,..,.-■-! 

15  Ibid. 

IBDancel  v.  Goodyear  SWod  Mk- 
chinery  Co.,  128  Fed.  753;  U.  'S.  vl 
Terminal  E.  Ass'n,  154  FeS.  268. 
Gontra,  U.  S.  V.  Teriniilal  E  Ass'n, 
148  Fed.  486;  U.  S.  v.  Babeock,  3 
Dillon,  566,  Fed.  Cas.  No.  14.484. 
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of  the  Information  and  the  grounds  of  the  belief '  concerning  th^ 
contents  of  the  documents  desired,  were  ordinarily  insufficient.''^ 
When  a  large  number  of  books  and  papers  are  required,  it  is- 
the  safer  practice  for  the  applicant  to  apply  for  separate  sub- 
poenas duces  tecum,}"  Whether  the  new  -Eciwity  Rules  author- 
izing subpcenas  to  be  Issued  by  the  clerk,  commissionel-,  master 
or  examiner,  applies  to  '^subpoenas  '  duces  tecum, ^^  'has 
not  yet  been  decided.  A  subpoena  duces ^  tecum'  must 
be  reasonable  in  its  terms.  If  too  broad,  it  inky 
constitute  an  unreasonable  search  and  seizure,  sucli  as 
is  forbidden  by  the  Fourth  Amendment.^"  ,,  J^  *  case- 
where  a  blanket  subpoena  rof  that  character  was  obtained,  the 
court  refused  to  punish  the  witness  for  contempt  in  .disobedience 


"West     Pub.    ,Co.     V.     Edward 
Thompson  Co.,  151  Fed.  138. 

18  Miller  v.  Mutual  Reserve  Fund 
Tjife  Ann's,  339  Fed.  864. 

19  Eq.  Bule  52. 

20  Hale,  V.  Henkel,  201  U.  S.  43, 
T6,  77,  50  L.  ed.  652,  666,  667.  See  ' 
Hoppe  V.  N.  B.  Ostrander  Co.,  183 
Fed.  786.  '  A  subpoena  is  too  broad, 
which  requires  the  production  of  aU. 
'inderstandings,  contracts,  or  cor- 
respondence^ between  one  corpora- 
tion and  six  other  companies,  to.- 
gether  with  all  reports  made  and 
accounts  rendered  by  such  conipa- 
nies  to  the  former  corporation,  from 
the  date  of  its  organ izatioii,  when 
the  companies  are  situated  in  sev- 
eral States  of  the  Union.  Hale  v, 
Henkel,  201  U.  S.  43,  76,  7.7,  50  L. 
ed.  652,  666,  667.  It  has  been  held 
that  a  corporation  may  be  required 
to  produce  all  its  minute  books 
"from  the  time  of  its  incorpora,tion 
to  the  present  day,"  a  period  of 
about  three  years,  and  its  copy  let- 
ter books,  for  a  period  "^f  less,  than 
four  months.:  U.  S.  v.  American 
Tobacco  Co.,' 1.40  Fed.  557.  A  subr 
poena  commanding  an  employee  of  a 


teljegraph.  company  to  produce  all 
messages  between  certain  persons,, 
within  a  reasonably  sliort  time,  is. 
not  too  broad.  ■  U.  S.  v.  Hunter,  15 
Fed.  712;  U.  S.  v.  Babcock,  3,DJl- 
lon,  566,  Fed.  Cias.  No.  34,484.  Re.- 
;=ltbr6rr,  63  '  Fed.  '564;'  where  the 
period  -appears  to  have  been  less 
than   a   month.      Contra,   Ex,  parte 

Taynes,   7p,Cal.   638,  12   Pac.   317. 

\.  subpoena  directing  an  officer  of  a 
railway  company  to  bring  withflynn 
"certain  tissue,  impression  cppy 
books,  containing  copies  of  vouchers 
made  by  .you.  or  by  the  qfEce'.in-. 
which  you,  are  employed  duj-jng  tlic 
years  3004,  1905,  and  until  August 
1st,  1906,  in  payment  of  each,  every 
and  all  of  the  claims^  made  upon 
and  against  said  railway  company 
for  re;fund|0f.  any  ever  paid,"  to- 
gether ,with  all  letters,  papers,  mem- 
omanda  an^Jdqquments,  relating  to^ 
certain  plaims  sjiecifled,  by  their 
numbers,,  and  •  all  correspondence- 
and  memoranda  relating  tp  a  cer- 
tain claim  specified:  by  its  number; 
was  held. to, be  not  too  .broad.  San- 
ta Fe  Pac.  R-  Cfs  ,v.  BavidSon,  1491 
Fed.  603.        ,  ,    >  ;    . 
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to  the  same.*''  Where  an  assistant  United  States  attorney  Ead- 
obtained'  by  service  qf  a  subpoena  duces  tecum  from  a  Federal 
Qdfiiirt,!.  directed  to  a  County  Judge,  the  prodxiction  of  the  rec- 
ords of  the  County  Court ;  it  was  held  that  the  County  Court 
had  no  power  to  punish  him  for  contempt  in  refusing  to  return 
those  records  which  had  been  given  to  'the  Federal  Grand  Jury, 
and  that  he  might  be  discharged  Iby  habeas  corpus,  from  a  com- 
mitnient  for  such  an  alleged  contempt.^*  "When  a  party  needs  to 
use,  in  a  State  court,  papers  on  file  in  the  clerk's  offide  of  a  court 
of  the.  United  States,  the  safer  practice  is  to  apply  to  the  Fed- 
eral court  foir  perinissionto  serive  a  subpcena  duces  iecwm  upon 
its  clerk.**  '' 

§  342i  Service  of  a  subpoena  ad  testificanduin.  A  sub- 
poena to  appear  and  testify  may  be  served  by  the  marshal  of 
the  court,  or  by  any  other  person  acting  as  the  agent  of  the 
party  calling  the  witness.^'  Subpoenas  on  behalf  of  the  "United" 
States  in  a  criminal  prosecution  may  be  served  in  any  part  of 
the  Unitted  States.*  In  the  Southern  District  of  New  York  sub- 
poenas isslaed  by  a  United  States  commissioner,  on  behalf  of  a 
defendant,  cannot  be  served  outside  of  the  county  where  he 
holds  the  hearing;  unless  a  Unitel  States  judge,  upon  an  affi- 
davit of  the  prosecutol*  or  district  attorney  or  of  the  defendant 
or  his  counsel,,  stating  that  he  believes  that  the  evidence  of  the 
witness  is  materill  and  his  attendance  at  the  trial  of  examina- 
tion necessary,  endorses  on  the  subpoena  an  order  for  the  atteud- 
anceof  the  witness.*  -The  Revised  Statutes  provide  that '"sub- 
poenas for  witnesses  who  are  required  to  attend  a  ^Goiirt  of  the 
United'  States,  in  any  district,  may  run  into  any  other  district ; 
provided,  that  in  civil  causey  the  witnesses  living  out  of  the 
district  in  which  the  court  is  held  do  not  live  at  a  greater  dis- 
tance than  one  hundred  miles  from  the ' place  of  holding  the' 
s^e."  *    Thje  attendance  of  a  witness  in  a  ciyil  cause,  at  a  coUrt 

i.siMillei;  v.  Mfftual /Reserve  luJrd  &  P.  .Co.,  &  Blatchf.  509;  Miller  .Vii 

Life  Ass'n.,  339  Fed.  864.    ,   rr    '     i  Scott,   6   Phiila.  ;(Pa.)    484;    Power 

28;Ke  Lealvcn,  137;. F^d.  680.  v.  Semmes,  ]  Cranch,  C.i  C.  247. 
:  23  Harkradei?  v.- Wadjey,,  372   U.  a,Ui  8.  E.  S.,  §  876.  ,: 

S.  348,  153,  43  L.  ed.  399,  4'00;i,s.i  S  U.  S,^v..BeaiVers,  125  •' Fed..  778. 
o.,:fa^,  Wadley  v.   Bloupt,   65   Fed.  *U.,  S.   R.   S.,   §   870;   Etc  parte 

667.  .:..;     .  .  !.  Beebee,  2  Wall.  Jr.  127;   Henry  v. 

§  342.     iSchwabacker    v.    Eeilly,  RickettSj'l   Oranoh,  C.  C.   580.;   U. 

2  Dill.  127;  Cummings  v.  Akron  C.  S.  v.  Williams,  4  Cranch,  CiC.  372. 
Fed.  Prac.  Vol.  II.— 70. 
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more  than  one  liUndred  miles  from  the  place  where  he  lives 
cannot  be^  compelled  by  the  service  of  a  subpoena  upon  him  vi^i th- 
in the  district,  when  ihe  has  been  enticed  there  by  false  ^pre- 
tenses ;  *  or  while  there  to  attend  either  aS-  a  party,  a  witness, 
an  attorney,  or  a  counsel  during  a  suit  or  other  judicial  pro- 
ceeding in  a  State"  or  Federal  court;  'or,  while  traveling  upon 
his  way  to  or  from  Congress,  if  he  is  a  member  thereof ; '  or  if. 
there  in  the  course  of  the  performance  of  any  public  duty, ^^  It; 
has  been  held  that  the  attendance,  of  an  officer  of  a  corporation 
cannot  be  compelled;  by  the  service^,  upoli  anothjer; officer,  of  a 
subpoena  or  order , addressed  to  the  company;^"  and  that  where 
the  secretary  proves  that  certain  of  its  books  have  never  been  in' 
his  possession^  or  control,  and  that  ha  cannot  obtain  them,  ex- 
cept surreptitiously  or  by  a  breach  of .  the  peace,  he  cannot  be 
punished  for  contempt  iii  failing  to  produce  them  in  obedience 
to  a  subpoena  duces  tecum  served  upon  him,  the  proper  practice 
being  to  address  the  writ  to  the  corporation  and  make  due  serv- 
ice upon  it. ^'  Under  ordinary  circumstances,,  a  member  of 
a  firm  may  be  compelled  to  produce  its  books,  although  they 
are  not  in  his  custody.^^  A'  variance  .between  the  original  sub- 
poena and  the  copy  served,  as  regards  the  hour  of  the  time  of 
appearance,  does  not  make  the  service  voidi  when  the  witness 
does  not  appear  at  either  time.'^  A  witness  who  jaecepts  with- 
out protest  insufficient  fees,  cannot  object  to  the  sufficiency  of 
the  service  upon  that  ground.**  ■ 

"When  a  commission  has  been  issued  by  any  court 
of  the  :TJnited  States  for  taking  the  testimony  of;  a 
witness  named  therein  at  any  place  within  any  dis- 
trict or  Territory,  the  clerk  of  any  court  of  the  United  States 

.    S  Union  S.  R.  Co.  v.  Mathiesson,  »  See  §  98. 

2  Cliff.  304;  Steiger  y,  Bonn.  4  Fed.  10  Central    Grain   &   Stock   Excli. 

n.                          '•  V.  -Board   of   Trade,   C.   C.   A.;"' 125 

6  Juneau    Bank    v.    M'Spedan,    5  Fed.  463,  468. 

Biss.  64;  Matthews  v.  Tuft,«,  87  N.  H  U.  S.  v.  Am.  Tobacco  Co.,  ]46 

Y.  568.     But  see  Blight  v.  Fisher,  Fed.  557. 

Pet.  C.  C.  43.  12  U.  S.  V.  Collins,  145  Fed.  709. 

7  .Parker  v.  Hotehkiss,  1  Wall.  Jr.  18  Leber  v.  TO  S.;   C.  C.  A.,  170 
269;   Matthews  v.  Tufts,   87'N.  Y.  Fed.  881. 

568.     Contra,  Blight  v.  Fislrtr,  Pet.  14  Leber  v.  U.  S.,   G.'  0.  A.,   170 

C.  C.  41.  Fed.  881. 

'Const,    art.    I,    §    6;    Miner    v.  ' 
Markham,  28  Fed.  387. 
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for  slich  district  1  or  Territory  shall,  on  the  application  of  either 
party  to  the  suit,  or -of  his  "agent, 'issue  a  subpoena  for  such  wit- 
ness, commanding  him  to  appear  and  testify  before  the  com- 
missioner named  in  the  coininission,  at  any  time  and  place 
stated  in  the  subpoena;,  and  if  any  witness,  after  being  duly 
served  with  subpoena,  refuses  or  neglects  to  appear,  or,  after 
appearing,  refuses  to  testify,  not  being  privileged  f rOm  giv- 
ing testimony,  and  such  refusal  or  neglect '  is  proven  to  the 
satisfaction  of  any  judge  of  the  court  whose  clerk  issues  such 
subpoena,  such  judge  rhay  proceed  to  enforce  obedience 
to  the  process,  or;  punish  the 'disobedience,  as  any 
cbuirt  of  ^e  United  States  riiay  proceed  in  case  of  disobed- 
ience to  process  of  subpoena  to  testify  issued  by  such  court."  ^* 
^fWhen '  either  party  in  such  suit,  applies  to  any  judge  of  a 
tTnited  States  court  in  such. district , or  Territory  for  a  sub- 
posna  commanding  the  witness,  therein  to.  be  hajned,  to  appear 
and  testify  before  said  commissioner,  ait  the  time  and'  place  to  be 
stated  in  the  subpceha,"ahd' to  bring  with  him  and  produce  to 
Slich  comiiiissioner,  any  paper  or  Writing  or  written  instrurhent 
or  .book  or  ptheir,  4Qqnni,ent  supposed  to  be  in  the  possession  ^or 
power  of  such i.witness,  and  to:,:be  described  in  the  subpoena,  such 
judge,  on  beitig  satisfied,  by  the -affidavit  of  the  person  apply- 
ing, or  other-wis^,'  that  there  is  reason  to' believe  that  such  paper, 
writifAff.  written  instrument,  book  or  other  document,  is  in  the 
possession  or  power  of  the  witness,  and  that  the  same,  if  pro- 
duced, would-be  competent  and  material  evidence  for  the  party 
applying  itheref or,  may  order  the  clerk  of  sa.id  court  to  issue 
such  subpoena  accordingly!  And  if' the  witness,  after  being 
serye'f}  with  sijchsUjbpoena,  :^ils  to  produce  to  tHe,  commissioner 
at  the, time  andplace,  istated  in  the  subpoena,  any  such  paper^ 
writing,  written  instrument,  book,  or  other  document,  ibeing  in 
his  possession  or  power,  arid,  described  in  the  subpoena,  and  such 
failure  is  proved  to  .the  satis|actif)n  of  ^aid'  jujige,  he  may  pro- 
ceed ito,  enforce  obedience:  to  said  process  of  subpoena,  or  punish 
th^  disobedience,  in  like '  manner  as  any  court  of  the  United 
States' may  "prpceed  in  case"  of  disobedience  to  like  "  process 'is- 
sued ]?y,,snplii,,QOi.:ir,t,„.  .'W.hen,  any ^such i  paper, . -yijiting,  written 
instiL'ument,:  book,  or  other  document  is  produced  to  such' com- 

-  16U.JS/iR.  >SV  §''868. -■;■  '   -■       !■  ■  '-■       '•"■■'    '■-,'- I-.--.,': 


1108 


EVIDENCE. 


[§    342 


missioner,  he  shall,  at  the  cost  of  the  party  requiring  the  same, 
cause  to  be  made  a  correct  copy  thereof,  or  of  so  much  thereof 
as  shall  he  required  by  either  of  the  parties."  ^^  "ISTo  witness 
shall  be  required,  under  the  provisioT"?  of  either  of  the  two  pre- 
ceding sections,  to  attend  at  any  place  out  of  the  county  where 
he  resides,  nor  more  than  forty  miles  from  the  place  of  his 
residence,  to  give  his  deposition;  nor  shall  any  witness  be 
deemed  guilty  of  contempt  for  disobeying  any  subpoena  di- 
rected to  him  by  virtue  of  either  of  the  said  sections,  imless  his 
fee  for  going  to,  returning  from,  and  one  day's  attendance  at 
the  place  of  examination  are  paid  or  tendered  to  him  at  the 
time  of  the  service  of  the  subpoena."  "    The  fee  of  the  witness  is 


16  u.  S.  E.  S.,  §  8G9. 

"  U.  S.  R.  S.,  §  870.  U.  S.  E.  S., 
§  871.  "When  a  commission  to  take 
the  testimony  of  any  witness  found 
within  the  District  of  Columbia,  to 
be  used  in  a  suit  depending  in  any 
State  or  Territorial  or  foreign 
court,  is  issued  from  such  court,  or 
a  notice  to  the  same  effect  is  given 
according  to  its  rules  of  practice, 
and  such  commission  or  notice  is 
produced  to  a  justice  of  the  Su- 
preme Court  of  said  District,  and 
due  proof  is  made  to  him  that  the 
testimony  of  such  witness  is  mate- 
rial to  the  party  desiring  tlie  same, 
the  said  justice  shall  issue  a  sum- 
mons to  the  witness,  requiring  him 
to  appear  before  the  commissioners, 
named  in  the  commission  or  notice, 
to  testify  in  such  suit,  at  a  time 
and  at  a  place  within  said  District 
therein  specified."  U.  S.  R.  S., 
§  872.  "When  it  satisfactorily  ap- 
pears by  aifidavit  to  any  justice  of 
the  Supreme  Court  of  the  District 
of  Columbia,  or  to  any  commis- 
sioner for  taking  depositions  ap- 
pointe'd  by  said  court:  first,  that 
any  person  within  said  District  is 
a  material  witness  for  either  party 
in  a  suit  pending  in  any  State  or 
Territorial    or    foreign    court;    sec- 


ond, that  no  commission  nor  notice 
to  take  the  testimony  of  such  wit- 
ness has  been  issued  or  given;  and, 
third,  that,  according  to  the  prac- 
tice of  the  court  in  which  the  suit 
is  pending,  the  deposition  of  a  wit- 
ness taken  without  the  presence  and 
consent  of  both  parties  will  be  re- 
ceived on  the  trial  or  hearing  there- 
of,— such  officer  shall  issue  his  sum- 
mons, requiring  the  witness  to 
appear  before  him  at  a  place  within 
the  District,  at  some  reasonable 
time,  to  be  stated  therein,  to  testify 
in  such  suit."  U.  S.  R.  S.,  §  873. 
"Testimony  obtained  under  the  two 
preceding  sections  shall  be  taken 
down  in  writing  by  the  officer  before 
whom  the  witness  appears,  and 
shall  be  certified  and  transmitted 
by  him  to  the  court  in  which  the 
suit  is  pendingi  in  such  manner  as 
the  practice  of  that  court  may  re- 
quire. If  any  person  refuses  or 
neglects  to  appear  at  the  time  and 
place  mentioned  in  the  summons,  or, 
on  his  appearance,  refuses  to  tes- 
tify, he  shall  be  liable  to  the  same 
penalties  as  would  be  incurred  for 
a  like  offense  on  the  trial  of  a  suit." 
U.  S.  R.  S.,  §  874.  f'Every  witness 
appearing  and  testifying  under  the 
said  provisions  relating  to  the  Dis- 
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one  dollar  and  fifty  cents  a  day,  and  mileage  at  five  cents  a  mile 
for  going  and  returning.*'  A  witness  in  a  criminal  case  on 
the  part  of  the  United  States  is  usually  required  to  attend  upon 
service  of  a  subpoena  without  the  prepayment  of  his  fees  or 
mileage,  which,  however,  he  can  subsequently  collect.*®  The 
courts  of  the  United  States  have  no  power  to  compel  the  at- 
tendance of  persons  to  an  examination  in  a  foreign  country. 
Such  testimony,  therefore,  can  only  be  talcen  against  the  will 
of  a  witness  by  the  aid  of,  and  by  means  of  the  remedies  admin- 
istered by,  a  foreign  court.^" 

§  343.  Compelling  a  witness  to  testify.  When  a  wit- 
ness-, who  has  been  properly  served  with"  a  subpoena,  refuses  to 
attend,  or  when  upon  his  examination  he  refuses  to  answer  a 
relevant;  and  proper  question,  against  answering  which  he  is 
not  protected  by  his  privilege,  by  the  old  rules  he  was  lia,ble  "to 
be  proceeded  against' in  three  vyays:  firs^,  by  attachment  for 
contempt  of  tie  process  of  the  court;  secondly,  by- a.  special 
action  on  the  case  for  damages  at  common  law;  and  thirdly, 
by  action  on  the  statute  5  Eliz.,  c.  9  §'  12,  for  the  further  recom- 
pense given  by  that  statute,  if  it  has  bfeen  previously  assessed 
by  the  court  out  of  which  the  process  issued."  *  In  the  Fed- 
eral courts,  a' witness,  if  contumacious,  may  be  punished  for 
contempt,,*  and  is,  also  probably  liable  to  lan  action  for  the  dam- 
ages sustained  by  his  refusal.  Special  statutes  provided  for 
the  punishment,  under  the  criminal  laws,  of  witnesses  who  re- 
fuse to  appear  or  testify  before  Congressional  Committees,* 
court-martials,*  and  certain  commissions  and  cemmissioners.* 
,  It  has  been  held  that  a  witness,  who,  under  the  advice  of  coun- 
sel, refuses  to  answer  before  a  court-martial,  a  question  which 
might  subject  him  to  a  prosecution  for  libel,  cannot  be  pun- 

trict  of  Columbia  shall  be  entitled  8U.  S.  R.  S.,  §  725;  tnj'ro,  §§  428- 

to  receive -f of' each  day's  attendancei  438. 

from  the  party  'at' whose,  iistaiice  he  '    8  U.  S.  E.  S.,  §  116;  JKe  Chapman, 

is  BUMnloned,  the  fees  iioW  provided  186  U.  ,S'.  661 ;  Macartney  ,y.  ij.  S., 

by  law  for  each  day  he  shall 'give  5  App.  D.  C.  122;  V.  S.  v.  Searles, 

attendance."                                  ''  25  Wash.  L.  and  Eep.  384. 

18U.  S.  E.  S.,'§  848;  mfra,  §  4l9.  4  31  S't.  atL.  QSO.        ' 

19  U.  S.  V.  Dnrliii^,  4  Bias.  409;  5  Such    as,   tlie    Interstate    Com- 

infra,  §  419.                                  '  iiiferce  Commission,  27  St.  at  L.  423, 

io  Infra,  §  Z58.  and  the  Cpmmissioner  of  Corpora- 

§  343.     iTidd's  Fr.'738.  tiiiiis,  32  St.  at  L.  827.     See  §§  5, 

'■'--         ■■:..■':■•'''  Sid,  Supra. 
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ished.*  A  case,  ■whicli  has  been  severely  criticised,  holds  that 
a  witness,  who  has.  attended  before  a  Congressioiial  Committee" 
without  a  subpoena,  cannot  be  punished  for  refusing  to  answer 
a  question.''  Upon  an  application  to  punish  a  witness  for  re^ 
fusing  to  answer  a  question,  the  power  of  the  officer  before 
whom  he"  is  examined,  and  the  materiality:  of  ithe  question^  may 
both,he.cQnsidered;*,but  he,  will  rarely  be  relieved  .from  answer- 
ing because  of  an  objection  tO;  the  relevancy  or  materiality  of 
the  question.®  Care  will  be  taken  not  to. compel  a  witness  need- 
lessly to  disclose  his  business  secrets"  and  private  papers.^^ 
A  court  of  equity  will  not,  except  possibly  in  an  extraordinary 
case,  require:  a  party  to  repeat  in  public  certain  experiments.*^ 
Ordinarily,,  a ,  corporation,  even  if  it  is  a,,  party  to  the  suit," 
will  not  be  required  to  perinit,  a  general  inspection  of  its  books 


e-U.  S.  V.  Praeger,  149  Fed.  47,4. 

'  U.  S.  V.  Searles,  25  Wash.  Law 
Kep.  384.  ■ 

i  Ex  parte  Peck,  3  Blatchf.  113, 
Eie  parte  Judson,  3  Blatchf:, 89.^ 

,9  New  England  Phonograph  Co.  v. 
NatipnalPhonogKvph  Co.  et  al.,  148 
Fed.' 324.     See  w/ra,'  §  352. 

M  Robinson  v.  Phila.,  etc.,  E.  Co!, 
28  Fed.  340,,  342.  It  has  been  ' 
heI4  that  the  defendant-  cannot  be 
compelled  to  disclose  the  names  of 
confidential  customers  to  whom,  he 
has  furnished  articles  covered  by 
the  patent,  at  Teast  before  an  ac- 
counti^ng  has  been  oi-dered.  Rob- 
erts v.,  Walley,  14  Fed.  J'67.  But  in 
an  actiop  of  replevin ;  to  recover 
property,  on  the  ground  that  it  was 
bought  with  the  .intention,  of  break- 
ing a  contract  between  the  plaintiff 
and  the  buyer  by  selling  it  to  the 
defendant;  it  was  Iield  that  an  offi- 
cer of  the  defendants  could  be  re- 
quired to  testify  whether  they  had 
ever  bought  any  of  the  same  or  had 
any  interest  therein,  and  to  their 
custom  of  scratching  off  serial  num- 
bers on  the  wrappers  and  labels  ^be- 
fore they  shipped  them,  and  to  pro- 
duce' correspondence  relating  to  .the 
sale;     although    it    was    contended 


that  the  qiiiestions  were  irrelevant 
and  tended  to  disclose  trade  secjets, 
consisting  of  the  names  of  the  per- 
sons throilgh  whom  the  defendants 
obtained  the  goods.  Re  Park,  138 
Fed.  421 ;  and,  a  complainant  in  a 
suit  in  equity  against  a  railway 
company  may  require  a  witness  to 
disclose  the  extent  of  his  interest 
in  another  corporation,  which  owns 
a  majority  of  the  stock  of  the  de- 
fendant. Teller  v.  Tonopah  &  G.  R. 
Co.,  151  Fed.  607.  A  party  may  be 
compelled  to  produce  an  application 
for  a  patent  which  has  not,  been  is- 
sued and  correspondence  with  tte 
Patent  Office  upon  the  subject,-  al- 
though he.olaims  that  the  result 
will  be  to  disclose  confidential  com- 
munieatio.ns  with  his  attorneys.  Edv 
ison  El.  L.  Co.  v.  U.  S.  El.  L.  Co., 
45  Fed.,  55;  and  S.  c.,'44  Fed.  294. 
But  see  Rule  15  of  Patent,  Office; 
U.  S.1  R.  S.,  §  4902.  See  supra. 
§§  332,  339,  note  45.      ■ 

11  Henry  v.  Travelers' Ins.  Co.,  35 
Fed.  Ii5..  But  see  Lloyd  v.-  Pennie, 
50  Fed.  4,  11. 

12  Simonds  R.  M.  ,)Qo.  v..  Hathorn 
Mfg.  Co.,  83  Fed;.  490. 

13  See  Hale  v.  Henkel,  201  U.  S. 
43,  50  L.  ed.  652.    Supra,  §  341. 
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rainSspapsrfe;  biitibrily'/tl\o'sercanbe  examined  which  ateShown 
td  be  relevant  to  the  issiies." ;  The  privileges  lOf  the  witness  will 
be-prOtected.*:'  lA  witness,  who  attends ; without  service  of  a 
subpcena,  -may  be  punished  for  refusing  to  answer  a  proper 
'iquestion.*®  But  where  the  oral  testimonyof  aiiyitnresS'had  been 
concludedj.  andhe  had  refused  tO;  produce  a  paper  voluntarily; 
it  was  held 'that  i  he  could  notebe;  punished  for  contempt 'in  fail- 
ing to  appear  at  an  tadfourned  hearing,  when  he  was  not  ten- 
dered his  fee  for -such  attendance,  nor!  served  ;with' a  subpoena 
duces  tecum."  Wheije;  a  party  to  wan  interference  proceeding 
'(testified  on.  his  own  behalf,  and<  them  permitted  adjournments 
by  consent,  until  it  was  too  .late  to  enforce  by  subpoena  his  at- 
■teiidance ' f or  cross-examination  within  the  time  allowed  by  the 
^Commissioner  of  Patents;  it  was  held  that  hisiaippearance  might 
,  ibe  ordered  by  the  court.  ^*  The  application  to  punish  a  witness 
for  his  refusal  to  attend.must  be  made  toi  the  court  which  isSued 
the  subpoena.*'  Upon  an  application- to  punish  a  witness  for 
contempt  for  failure  to  produce,  ia  paper  in  obedience  to  a  sub- 
p^na  duces  tebvm<;  it  has  been  said,  that  the  materiality  of  the 
paper  will  not  be-  determined  until  it  is  produped;*"  and,  ;if 
there  is  color  for  the  claim  that  the  paper  is  material,  dts  prq- 
duction  will  be  compelled,  ajid, the  decision,  as, to  its  admission 
in  evidence  will  bie  postponed  to  the  ffinaL hearing.^* ,  The'riules 
concerning  the  privileges  of  witnesses,  ^ndjthe 'materiality  and 
relevance  of  evidence,  kre  substantially  (the  same  in  equity  as  to 
common  law.*:*  ;  Orders  I  punishing  for  contempt  witnesses,  who, 
in  orderj  to  iraise  jurisdictiouili  objections,  have  refused  to  be 
swbrn  or  to  answer:  jsgrtain  questions,  have  been  stayed,  pending 
their  review  by  th0  Circuit  Oourta  of  Appeals.**    ■ 

i*SouJ;hern    Ry.     Co,    yi  ,  North  18  u.  S.  y.  Armour  &  Co.,  142  Fed. 

Carolina'  Corp.    Com'rs,  '104    Fed.  808,824.'           '"'       ■^''     " 

700.      Oontra,,  Wertheim   v.    Conti-  WRe    Johnson    &    Knox    Lumber 

.neiilal  Ey.  &  Tr.  Co.,  15  Fed.  716;  Co-i  C.  C.  A.,  151  Fed.  207. 

V^  S.'   V.    Babcock,    Fed'.'   Cis.    N6.  "Lobel  v.  Cossey,  C.  C.  A.,  157 

14,^4,,    C/.  .  Rif ssell  J.   McLennan,  Fed.  664.                 ''■■'    '' 

Fed.  'das.   No.   12,158;    Re  Hirsch,  "Be  Allis,  44  Fed.  216. 

74  Fed.  928;   MoMulien' V.  Ritchie,  80  Edison  El.  L.  Co.  v.  U.  S.  El. 

57  Fed.  i04.''As  to  tlie  righi  of  a  L.'Co;,''44'Fe'&'.  2941     '  - 

s'to,ckholder  to  inspect  tiie 'books  of  '     21  fidison  El.  L.  Co.  v.  U.  S.'  El. 

j;he   '  cojrporatipn,  '^se'e     Rangei^  _v.  li.  Co.,  45  Fed.  55, '59.'       '       - 

"Champion  C.  '^l  "Co., '51  Fedl  617 ''■  22  StevenS  v.  Cooper,'  1  J.  Ch.  ('N. 

15  Butler  V.  Fayerweathler,   6.  C*  Y.)   425,'  7  Am.  Dee.  499. 

A.,  91  Fed.  458.  *'-Bc  Spofford,  62  Fed.  434;  But- 
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§  344.  Testimony  taken  in  equity  which  may  be  used  in 
other  courts.  Testimony  may  be  taken  in  a  court  of  equity 
for  use  in  other  courts,  as  well  as  for  its  own  use,  by  bills  to 
perpetuate  testimony  ^  and  bills  to  take  testimony  de  bene  esse;' 
and  formerly,  at  least  testimony  could  be  taken  in  a  court- of 
equity  for  use  in  another  court  by  a  bill  of  discovery.* 

§  345.  Bills  to  perpetuate  testimony.  "In  any  case  where 
it  is  necessary  in  order  to  prevent  a  failure  or  delay  of  justice, 
any  of  the '  courts  of  the  United  States  may  grant  a  dedimus 
'potestaterh  to  take  depositions  according  to  common  usage; 
and  any  "District  Court,  upon  applications  to  it'  as  a  court  of 
equity,  may^  according  to  the  usages  of  chancery,  direct  depo- 
sitions to  be  taken  in  perpetuam  rei  memoriam,  if  they  rielate 
to  any  matters  that  may  be  cognizable  in  any  court  of  the  United 
States."^  In  order  to  obtain  sUch  a  direction,  the  party  wishing 
the  testimony  taken  should  file  a  bill  to  perpetuate  testimony.^ 
A  bill  to  perpetuate  testimony  must  contain  all  the  facts  neces- 
sary to  give  the  court  jurisdiction.  It  must  state  with  reasonable 
certainty  the  subject-matter  touching  which  the  plaintiff  is  desir- 
ous of  taking  testimony,'  and  show  that  it  is  a  matter  which  may 
be  cognizable  in  a  court  pf  the  United  States.*  It  should  also 
show  that  the  plaintiff  has  some  interest  in  the  subject-matter, 
which  may  be  endangered  if  the  testimony  in  support  of  itds 
lost.  A  mere  expectancy,  however  strong  and  well-f ounded^  is 
not  sufficient.  It  has  been  said,  "Put  the  case  as  high  ap  pos- 
sible ;  that  the  party  seeking  to  perpetuate  the  testimony  is  the 
next  of  kin  of  a  lunatic ;  that  the  luHatic  is  intestate ;  that  he  is 
in  the  most  helpless  state,  a  moral  and  physical  impossibility 
(though  the  law  would  not  so  regard)  that  he  should  ever  re- 
cover ;  even  if  he  were  in  articulo  mortis,  and  the  bill  was  filed  at 
that  instant;  still,  the  plaintiff  could  not  qualify  himself  to 

ler   V.   Fayerweather,   C.   C.   A.,   91  from  a  decree  sustaining  a  demur- 
Fed.  458.  rer.     Richter  v.  Union  T.  Co.,  115 

§  344.     1§  345.  U.S.  55. 

2  §346..                                     f,  8N.  Y.  &  B,.C.  P.  Co.  V.  N.  Y.  C. 

8  §347.                                      ■,,  P.  Co.,  9;  Fed.  578. 

§345.     1  U.  S.  R.  ;S.,i  §  866,    ,Tcf-  S  story's  Eq.  PL,  §§  300,  30?.  , 

timony  may  thus  be 'taken  before  a  *  U.  S.  Rl.  S.,  §  868;  N.  Y,  &  B. 

Circuit  Court  while  a  case  is  pend-  Q.  P.  Clo.  v.  N.  Y.  C.  P.  Co.,  9  Fed. 

ing  in  the-  Supreme  Court  or  Cir-  578,     But  see  Morris  v.  Morris,  2 

cuit    Court   of   Appeals    on    appe^il  Phill.  205,  208.                                , 
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mainain  it,  as.  having  any  interest  in  the  subject  of  the  suit."  ° 
If,  moreover,  the  intprest  be  such  a  one  as  may  be  immediately 
baifred  by  the  party  against  whom  the  billia  brought,  it  has  been 
said  that  the  court  will  withhold  its  assistance,  for  it  would  be  a 
fruitless  exercise  of  power ,^  Such  a  bill  must  also  show  that 
the  defendant  has,  or  claims  to  have,  a  title  or-  interest  in  op- 
position to  that  of  the  plaintiff  in  the  subject-matter  of  the  pro- 
posed testimony,''  as,  for  example,  that-  the  defendant  claims  an 
exclusive  right  to' the  use  of  a  process  which  the  plaintiff  is 
using,  and  rests  hisi  claim  upon  letters-patent  which  the,  proposed 
testimony  will  show  to,  be  invalid; '  and  some  ground  of  neces- 
sity,, for  perpetuating  the  evidence;  as  that  the  facts,  to  which 
the  testimony  of  the  witness  proposed  tOi  be  examined  relate, 
cannot  be  immediately  investigated -in  a  court  of  law  or  equity, 
— or,  if  they  can:  be  -  immediately  investigated,  that  the  right 
to  commence  such  a  suit  or  action  belongs  exclusively  to  the 
defendants  or  that  the  defendant  has  interposed  'Soiiiie 
impedim.ent,  such  as  an  injunction,  to  an  immediate  trial  of  the 
matter  in  a  court, of  law;  or  that,  before  the  investigation  can 
take  place,  the  evidence  of  a  material  witness  is  likely  to  be  lost 
by  his  threatened  death,  illness,  or  departure  from  the  jurisdic- 
tion of  the  court,'  but  the  fact  that,  in  the  case  recently  cited, 
the  Attorney-General  mights  institute'  a  proceeding  to  annul  a 
patent;  did  not  prevent  th©  granting  of  the  prayer  of  the  bill.^" 
The  prayer  should  be  for  leave  to  examine  the  witnesses  touch- 

5  Dursley  v.  Eitzhardinge,  6  Ves.  refused  to  bring  the  same;  and -that 
260.                            "  coMplaina-ijt    comld    prove    that   de- 

6  Dursley  v,  Fltzhardinge,  6  Ves.  fendant's  patent  was ,  void  by  the' 
26!l-2.63.'            ,     '     .  testimony  of  certain  designai:ed  wit- 

7  Story's  Eq.  PI.,  ,§,.302,.  nesses  and  not  otherwise,,  althougli 

8  N.  Y.  &  B.  C.  E;  Co.  V.  N.  Y.  there  was  no  allegation  that  the 
C.  P.  Co.,  9  Fed.  578 ;;  Westinghouse  witnesses  were  about  to  depart  from 
Mach.  Co.  V.  El.  Storage  Battery  the  jurisdiction  or  Wfere  infirm  or 
Co.,  Ci  C.  A.,  25  L.R.A.(N.S.)   673,  old. 

170   Fed.   430;    reversing   165    Fed.  » Angell   v.   Angell,   1   Sim.  &:jS. 

992.;  where  it  was  held. to  be  auf-  83;  N.  Y.  &  B.  C.  P.  Co.  v.  N.  Y. 

flpeiit'to    allege:    that    defendant-  C,  P.  Co.,.  9  Fed.  578;   Story's  Eq. 

charged    that   an .  article    manuf ac-  PI.,  §  303 ;   Daniell's  Ch.  Pr.  1572, 

tured/ anid  vsold  by  complainant  in-  1573. 

friii*ed  a  patent  owned  by  defend*  w  N.  Y.  &  B.  C.  P.  Co.  v..  N.  Y. 

ant    aud- threatened    suits,   against-;  Q.iP.  Co.,  9  Fed.  578.,  t 
coniplainant  and  i  ts !  customers,  but 
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ing  the  matter  stated  to  the  end  that  their  testimony  may  be;  pre- 
served and  perpetuated,  and  forithe  proper  process  of  subposna.^- 
It  has  been  held  that  if  it  adds  thereto  a  prayer  for  other,  or  for 
general  relief,  it  will  be  demurrable  for  that  reason,^*  although 
the  court  may  allow  aSnameiidmen't -omitting  that  part  of;  the 
prayer.^*  An  affidavit  of  the  circumstances  by  which  the  evi- 
dence intended  to  be  perpetuated  is  in  danger  of  being  losty  must 
be  filed  with  the  bill.^*  Otherwise,. the  bill. should  confirm  sub- 
stantially to  the '  requirements  of  original  bills  praying  relief; 
Such  a  bill, 'it  has  been  held,  cannot  by  amendment  be  converted 
into  a  bill  of  discovery.^^  It  is  of  itself  a  bill  of  discovery  only 
to  the  extent  of  enabling  the  plaintiff  tobbtaiid  the  relief  prayed 
forindt,'and;he  cani,  therefore,  only  require  an  answer  from  the 
defendant  as  to  the  facts  alleged  in  the  bill  ais  entitlinghiria  to  ex- 
amine the  witnesses.**  An  omission  of  any  of  the  foregoing  state- 
ments'in,  or- requirements' of,  the  bill  will  make  it  demurrable;! 
tod  if  any  of' the  necessary!  allegations  are  false,  or  there  iiaan-i 
other  objection  not  apparent  upon  the  face  of  the  ^111^;  that  may 
be  taken  by  plea  or  answer."  If;  the  defendant  answer  denying 
the  plaintiff's  case,';witnesses  may  be  examined  as  to  the.  point 
in  issue  by  either  party.'''  Otherwise,  such  a  bill  should; not  be. 
brought  to  a  -hearing;  and  if' the  plaintiff,  do  so,,  it  will  be  dis- 
missed with  costs,  but  without  prejudice  to  the  use  of  the  testi- 
mony taken -in  pursuance  of  ;its  prayer."  It  is  said  that  "if  the, 
plaintiff  neglects  to  proceed  with  the  suit,  theidefendant  cannot 

nStory'sEq.  PI.,  §  306.    ■  l6Ellice  v.Roupell,  32  Beav.  308; 

12  Rose  V.  Gannel,  -3  Atk.  439;  s.  c,  9  Jur.  (N.  S.)  533. 
Vaughan  v.  Fitzgerald;  .1  ■  Sch.  &  l^.gtory^B  ^Eq,,  PC,  §.  306a.  . 
Lef.  316;  >iEtha  Life  Ins.  Co.  v.  18  Brigstocke  v.  Roch,  7  Jur.  (N.- 
Smith, 73  red.  318;  Balton  v,  S.)  63.  The'  failure  of  the  def end- 
Thompson,  1  Dickens,  97.  But  see  ant  to  call  witnesses  to  deny  the 
Equity  Rule' 21;  Gleland  v.  Cas-  facts  -to  which  the  complainant's 
grain,  92  Mich.  139;  s.  c,  52  N.  witnesses  testified, -does  not  .prevent:: 
W.  46fl.  his    cbntradicting'    such-   testimony 

13  Vaughan  v.  Fitzgerald,  IS.  &  when  the  depositions  then  taken  are 
L.  316.            '                           ^      '  offered  in  :evidence  in  a  subsequent 

1*  Earl  of  Suffolk 'v; 'Green;  1  Atk.  suit  or  ;proceedi]ng.    Eim  iparte  Wing 

450;   Philips  v.   Garew,   1  P.  Wms.  You,  C:  C.  A.,  ;]9Q  Fed;  294.    ■ 

117;   Shirley  v.  Earl  Ferrers,  3  P.  19  I-Iall  vi  Hoddlesdon,  2'P.  Wms.; 

Wms.  77.     •      "  -        ■'                   '  162;  Anon.,  Amb.  237;  s.  a,  2  Ves. 

16  Ell  ice  V.  Eoupell;  32  Beav.  299;  Sen.    497 ;;  Vaughan   v.    Fitzgerald, 

s.  c,  9  Jur.   (N.  S.)   530.  IjSgIi.  &  Lef.  316;  Morrison  v.  ;Ar- 
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move  to  dismiss  £or  want  of  prosecution;  but  may  move  that 
the  plaintiff  he  ordered, to  take  the  next  step,  within  ai  limited 
time,  or  to  pay  him  the  costs  of  the' suit.  If  the  defendant  neg- 
lects to  take  the  steps  proper  to  be  taken  by  him  within  the  pre- 
scribed time,  the  court  will,  it  seems,'  order  the  exainination  of 
the  witnesses  to  proceed."^"  If  no  valid  objection  is  made,  the 
court  will  order  the  testimony  to  be  taken.  Both  parties  may  ex- 
amine witnesses  under  the  order,**  and  either  party  must  be 
allowed  to  cross-examine  those  whom  his  opponent  examines  in 
chief.*'  After  the  witnesses  have  been  examined,  the  cause  is  at 
an  end,*'  and  if  the  defendant  have  examined  no  witnesses  in 
chief  he  will  be  entitled  to  his  Costs;  but  by  receiving  costs  he 
waives  any  objection  he  ta'igKt  otherwise  be  entitled  to  make  on 
the  ground  that  he  has  had  lio  sufficient  opportunity  of  cross- 
examinatiofl.**  The  testimoiiy  thus  taken  is  filfed  in  the  clerk's 
office,  and  can  be  used  in  a. subsequent  case  at  laW  of  in  equity 
in  the  same  court,  under  ah  order,  which  must  be  obtained  by 
motion  upon'  notice,^  arid  supported  by  proof  of  the  witness's 
dfeath,  or  that  he  cannot  be  then  'cdiripelled  to  attend  and  testli- 

§  346.  Bills  to  take  testimony  de  bene  esse.Bills  to  take 
testimony  ^e  bene  esse  were  formerly  filed  after  a  suit  or- action 
had  been  be^gun,  in  order  to  take  the  testimony  of  such  witnesses 
as,  on  account  of  their  age,  infirmity^  or  intention  to  depart  from 
the  jiirigdiction  of  the  court,  it  was  feared, could  not.be  taken 
in  its  regular  method  of  proceeding.*  Such  bills  must  substanti- 
ally comply  J  with  the  rules  regulating  bills  to  perpetuate  testi- 
mony,' with  which,  indeed,  they  have  been  often  confounded.* 
If ow  that  the  samp  r,elie|  can  be  afforded  under  the  statUjtes.both 

nold,  39  V.es„670;  Ellice  v.  Soupell,  i   M ® aniell's ; Ch.  Pr.  :(,5tll  Am.  ed.) 

32  Beav.  308/^    .  ii.:  1573,1574. 

,  zODanieil's  Gh.  Pr.  .(5th  Am.  ed.)  23  Morrison    v.    Arnold,  .19    Ves. 

-1573;    Wright   v.   Tatham,    2    Sim.  670;  Vaughan  v.  Fitzgerald,  1  Sch. 

459;,7Beavan  v.  Carpenter,,  11  Sim.  &  Lef.  316.     i 

22 ;   Coveny  v.  .Athill,  li  Dick.  365 :  2*  Watkins  v.  Atchison,?  10  Hare, 

I.aneaster  V.  liancaster,:  6  Sim.  439.  Ap.  xlvi.  i 

:,.  21  She:?'ard  iv;  Sligward,.  2  V.  &  B.  26  Danioll's  Ch.  Pr.  (5th  Am.  ed.) 

116;  .Earl;  of!  Abergavenny  y.  ;Pow-  1574,  1575.      .    ,  :  i" 

ell„,l  Memy.-  p4;..,Ski-ine  v.;  Powell,  §  346.     i,Story's  Eq.  Pl.,,.^  307. 

15  Sim.  81;  S.  C,  9,  Jur.  1054,.;  2  Story's  Eq.  PL,  §  307. 
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of  most  of  the  individual  States  and  of  the  United  States,'  it  is 
rarely,  if  ever,  that  an  occasion  for  their  use  arises. 

§  347.  Bills  of  discovery.'  By  the  foxmer  practice,  every 
bill  might  seek  discovery,  but  the  kind  of  bill  called  a  bill  of  dis- 
covery is  a' bill  filed  for  the  sole  purpose  of  obtaining  a  discovery 
of  facts  resting  in  the-  defendant's  knowledge,  or  of  deeds,  writ- 
ings, or  other  things  in  his  custody  or  power;  and  seeking  no 
relief  in  consequence  of  the  discovery,  except  possibly  a  stay  of 
proceedings  till  the  discovery  -  is  made.*  A  bill  of  discovery  is 
usually  filed  in  aid  of  the  jurisdiction  of  another  court.*  In 
England,  actions  purely  for  discovery  can  still  be  sustained  in 
certain  cases;  for  example,  to  procure  the  names  of  consignors 
and  the  particulars' of:  a  shipment,'  in  aid'of  arbitration,*  in  aid 
of  proceedings  to  recover  land  in  India;  ^,;but  not,  it  was  held, 
in  aid  of  proceedings  in  a  foreign  court.*  Before  th^  Equity 
Eulea  of  1912,  it  was  held:  ,th^t  a  bill  of  discovery  could  not  be 
maintained  in  a  court  of  the, United  Staites  held. within  a  State 
under  whose  statutes  a  party.couldb^  compelled  to  testify,''  but 
the  preponderanceof  authority  -s^as  otherwise.'*    A  biU  of  dis- 


3U.  S.  R.  S.,  §§  863-865;  Equity 
Rule  70;  swpra,  %%  347,  348.' '      ^  ''' 

§347.  iDaniell's  Ch..  Pr.  (5th 
Am.  ed.)    1556. 

2Daniell's  Ch.  Pr.  (5th  Am.  ed.) 
1556. 

8  Orr  V.  Diaper;  4  Ch.  D.  92. 

*Ainsworth.  V.    Starkee,    (W.    N. ' 
1876)  P.  8.,  ,   .    ;., 

B  Reiner  v.  Salisbury,  2  Ch.  D. 
378. 

6  Dreyfus  v.  Peruvian  Coi,  41  Ch. 
D.  151. 

VRindslcopf  v.  Plato  (D.  Wis.), 
20  Fed.  130;  Paton  v.  Majors  (D. 
La.),  46  Fed.  210;^  Preston  v. 
Smith,  (D.  Mo.),  26  Fed.  884,  889; 
Safford  v.  Ensign  Mfg.  Co.,  C.  C. 
A.,  120  Fed.  480;  U.  S.  v.  Bitter 
Root  Dev.  Co.,  C.  C.  A.,  133  Fed. 
274;  Brown  v.  McDonald,  130  Fed. 
964;  Miller  v.  Moise,.  168  Fed.  940. 
See  also  Heath  v.  Erie-  R.  Co.,  9 
Blatchf.  316;   Brown  v.   Swann,  10 


Pet.  497,  9  L.  ed.  508;  Manchester 
F.' A.  Co.  V.  Stockton  C.  H.  &  A. 
WorkSi  38  Fed.  378;  Southern'  Pac. 
R.  R.  Co.  V.  U.  S.,  200  U.  ,S.  ;341, 
35Ji  50  L,  ed.  507,  511;  Carpenter 
V.  Winn,  2.21  U.  S.  533,  540,  55  L. 
ed.  842,  845.  '     '  ' 

8  Continental  Nat.  Bank  v.  Heil- 
man,  66 .  Fed.  184 ;  Kelly ,  v.  Bp^tt" 
eljer,  85  Fed.  55,  66 ;  Natipnal,  ^,  ,B. 

B.  Co.  V.  Interchangeable  B.  B.  Co!, 

C.  C.  A.,  83  Fed.  26,  30;  Bryant  v. 
Leyland,  6  Fed.  125;  Indianapolis 
Gas  Go.  V.  Indiaiiapolis,  90  Fed. 
196;  Colgate  v.  Compagnie  Fran- 
ca!se/'23  Fed.  82;  McMulleH  Lum- 
ber Co.  V.  Strdther,  C.  C.  A.-,  Cir- 
cuit), 13B  Fed;  295;  Brown  v. 
Magee,  146  Fed.  765 ;  Brovfrn  v. 
Palmer,  157  Fed.  797.  See  also, 
Paine  v.  Warren,  33  Fed.  357.  The 
court  sustained  a  bill  of  discovery 
in  aid  of  an  action  at  law  upon  an 
insurance  policy,  to  compel  the  ex- 
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covery  might  be  maintained  in  support  of  a  suit  in  another  State 
or  in  a  foreign  country.*  It  will  not  be  allowed,. if  it  seek  a 
discovery  of  matters  concerning  which  a  party,  if  called  as  a  wit- 
ness, would  be  excused  from  testifying;  "  nor,  it  has  been  said, 
if  the  discovery  is  sought  in  aid  of  an  action  for  a  mere  personal 
tort.*^  A  bill  of  discovery  can  pnly  be  filed'  in  aid  of  a  judicial 
proceeding  already  commenced  or  immediately  contemplatied.^* 
If  filed  in  aid  of  proceedings  already  begun,  no  person  may  be 
made  a  party  to  it  who  is  not  a  party  to  such  proceedings,"  ex- 
cept possibly  the  officer  of  a  corporation."  A  bill  of  discovery 
must  state  the  matter  touching  which  discovery- is  sought,  show 
that  both  the  plaintiff  and  the  defendant  have  or  claim  an  inter- 
6^t  therein,  state  the  facts  and  circumstances  upon  which  the 
plaintiff's  right  to'  corhpel- discovery  from  the  defendant  is 
founded,'  and  pray  that  tbp  defendant  may  make  a  full  dis- 
covery of  the  matters  thferein  stated.**  A  bill  of  discovery' may 
also  pray  any  eqiiitable  assistance  of  the  court  which  is  merely 
consequential  tijion'  th6'  ptayei^  for  di^Covfery ;  *®  but  if  it  should 
pray  any  other  or'  general  relief,  it  will  thereby  become  a  bill 
for  relief.*''  It.has  been  said  that  a,  bill  of  discovery  inay  be  sus- 
tained although  it  vyaives  an  answer  under  oath.*'  It  seems  that 
a  bill  of  discovery  need  not  allege  that  the,  facts  of  which  a  dis- 
•covery  is  sought  are  within  the  exclusive  knowledge  of  the  de- 

humation  of  the  body  of  the  insured  H  Glynn  v.-  Houston,  1  Keen,  320. 
and  Its  examination  in  aid  of  the  For  discovery  of  an  unlawful  corn- 
defense.     Mutual   Life   Ins.    Co.   v.  bination, '  see   Evans    v.    Lancaster 
Griesa,  156  Fed.  398;   aff'd.  Griesa  City  St.  Ey*  Co.,  64  Fed.  626. 
V.  Mutual  Life  Ins.  Co.,  C.  C.  A;,  12  Mayor    of   London   v.   Levy,    8 
169  Fed.  509,  where  it  Was  said  that  Ves.  398;' Unified  N;  J.  R.  &:  C.  Co. 
the  question  would  not  be  reviewed  v.   Hoppbck,  .1  Stew.   Eq.    (N.   J.) 
after  the  disintenflient  and  autopsy  261;  Daniell's-Ch.Pr.  1558. 
had  taken' place. and,  that  the  widow,  IS  Queen  of  Portugiil  v.   Glyn,   7 
who  owned  *he  <  cemetery  lot  where  GIJ  &  F.  466;  Dahiell's  Ch.  Pr.  (v5th 
the 'corpse  was  buried,  waa  a  pi-bper  Am.  ed.)   1558. 
■  party  'dtfendanti  ■  H  gee  §'  43. 

9Cirbw  V.  Del  Eis  &  Vallego,  Ch.  iBDariiell's  Ch.  Pr.  (5th  Am.  ed.) 

1769;   Mitchell   v.   Smith,  -1   Paige  1S57'. 

(N.  y.),  287. '  IBMitford's  Eq.   PI.,  ,cJj.   i,   §:;2; 

10  Glynn  v.  iHoiistoii,  1  Keen,  329;  Loker  v.  Eoll,  3  Ves.  4.     >     , 

Lahgdell's.E^;   PI.,   §   69;    Wigrahi  " Angell-^v.  WestGombe,i6  Sim.  30. 

oil  Discbvety,  §§  130-1 38 ■'Daniell's  "Hudson  v.  Wood,  119  Fed.  764, 

Ch.  Pr.  {2d' AiU'.  ed.)  563-569.;  776.    !     : 
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f endant ; "  but  tHey  must  be  matters  essential  to  a  plaintiff's 
cause  of  action;)  or  if  he  be  defendant  in  another  suit  or  action, 
to  his  aiErmative  defense,  and  the  bill  must  not  seek  discovery 
of  the  evideuc'e  of  a  part  of  what -belongs  solely  to  the  defendant's 
case-^"  The  defendant  may  oppose  a  bill. of  discovery  by  a  mo- 
tion to  dismiss,*'  or  in  his  answer,  in  the  same  manner  as  ;he 
might  oppose  a  bill  for  relief.  The  English  rule  as  finally  es- 
tablished, was  that,  if  a  demurrer  were  interposed  to  a  bill  pray- 
ing both  discovery  and  relief,  and  the  bill  were  heldjuot  tp  show 
a  proper  case  for  relief,  it  could  not  be  maintained  for  4iscov,ery 
merely.**  This  seems  to  be  the  rule  in  the  Federal  courts.*? 
By  the  former  practice  a  defense  founded  upon  the  statute  of 
limitations  or  laches  could  be  interposed  to  a  bill  of  discovery  by 
plea,**  or,  if  it  appeared  upon  the  f ace  pf  the'bjll,  by  demiirrer.*' 
A  material  amendment ' of  a  bill  of;  discovery  will  very  rarely 
be  allowed.**  A'bill  of  discovery  was  never  brought  to  a  hear- 
ing; but,  after  ,,thei  defendant  had  put  inia  full  answer  thereto, 
he  was  entitled  to  costs,  of  the  suit,*'^  less  any  costs. allowed  the 
plaintiff  upon  exceptions  to.  :a  previous  answer  as  insufficient.** 
§  348.  Discovery  in  equity.  Under  the  former  practice, 
discovery  and  inspection  could  only  be  obtained,  in  the  answer 

19  Metier  v.  Metier^  4  C.  E.  Green  botham  v.  Burnet,  5  J.' Ch:"(isr;  Y;) 

(19  N.  j;  Eq.),  457.     But  see  Bell  184;   Stdfy's  Eq.  PI.,  §  412.    :       v 

V.  Pomeroy,  41  McLean,  57.  24Beaines  on  Pleas,  275;   Gait  v. 

■20  Carpenter  v.  .Winn,  221  U..  S.  Osbaldeston,  1  Euss.  158.         ,  ■-.  ' - 

533,    540;     Wigram    on    Discovery,  26,\yQoster   v.    Si.denbergh,    S.    D. 

§   372;    Langdell's  Eq.   PI.,   §    172;  N.  Y.,  Nov.  6,  1889.     :. 

Ingilby  V.  Shafto,  33  Beav.  33.  86  Marquis  Gholmondeley  v.  Lord 

21  Evans  V.  Lancaster  City  St.  Ry.  Clinton,  Meriv.  71.         '    li     - 

Co.,  64  Fed.'626;  Eq.  Eule  28.      ,'  27  Atty.  Gen,  v.  Burch,   4  Madd. 

82r'ry  V.  Penn,  2  B.ro.' C.  C.  280;  178. 

Loiter  v;  Rolle,  3  Ves.  4;  Laiigdell's  28  Huglies  v.  Clerk,  6  Hare,  195.  , 

Eqi  PI.',  §  152.  See  also:  Bryant  v.   Leland,  6  Fed. 

28Markey   v.    Mut.   Ben.   L.    Ina.  125,  U.  S.  C. C,  D.  Mass.;   Easton 

Co.,   6   Ins.   L.   J.   537 ;    Cecil   Nat.  v.  Hodges,  7  Bissell,  324,  V.  S.  C. 

Bank  v.  Tliurber,  C.  0.  A.,  59  Fed.  C,  D.  Illinois;  Baton  v.  Majors,  46 

913;  Preston  V.  Smith,  26  Fed.  884;  Fed.   210,  U.   S.  C.   C,   E,  D.   La., 

Safford  v.  Ensign  Mfg.  Co.,  C.  C.  A.,  Billings,  J;j  .Washburn  &  ,M.  Mfg. 

120    Fed.   480;'  Grieb   v.   Equitable  Co.  v.   Freeman  Wire  Co.,,  41  Fed. 

Life    Assurance  ..Society,:  189   Fed.  410,  U.  S.  C.  Cij  E.  D.  Mo;,  Thayer, 

498.     But  see  Livingston  v.  Story,  J.;  Washburn  &  M.  Mfg.  Co.  v.  Cin- 

9  Pet.  632,  9  L.  ed.  255;  Wright  ^f.  cinnati  B.  W.  F.  Co.,  42  Fed.  675, 

Dame,  1  Met.  (Mass.)  237;  Higgin-  U.  S.  C.  C,  S.  D.  Ohio.' 
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of  the  defendant,  made  either  to  a  bill  seeking  relief  and  dis- 
-feovery'  of  matters  thereto "  incidental  or  by  answer  to  a  bill 
filed  solely  for  discovery.  The  new  Equity  Enles,  however, 
provide:  '^Theiplaintiff  at  any  time  after  filing  the  bill  and 
not  later  than  twenty-one  days  after  the  joinder  of  issno,  and 
the  defendant  at  any  time  after  filing  his  answer  and  not  later 
than  twenty-one  days  after  the  joinder  of  issue,  and  either  party 
at  any  time'  thereafter  by'  leave  of  the  court  or  judge,  may  file 
interrogatories  -  in  -writing '  for  the- discovery  by  the  opposite 
party  or  parties  of  fabts  and-' documents  material  to  the  support 
or  defense  of  -the  cause,  with  a  note  at  the  foot  thereof  stating 
which  of  ihe  interrogatories  each  of  the  parties  is  required  to 
answer.  But  no  party  shall  file  more  than  one  set  of  interro- 
gatories to  the  kaine  party  without  leave  of  the  court  or  judge. 
If  any  party  to  the  cause  is  a 'public  or  private  corporation,  any 
dppo'site  party  may  apply  to  the  courii  or  judge  for  an  order 
alloAving  him-  to  iile  interrogatories  to  be  answered  by  ahy  ofiicer 
of  the  corporation^  and  an  order  may  be  made  accordingly  for  the 
examination  of  such  officer"  as  may  appear  to  be  proper  upon 
such  interrogatories  as  the' court  or  judge  shall  think  fit.  '  Copies 
shall  be  filed  for  the' use' of  the  interrogated  party  aiid' shall 
be  sent  by  the  derk  to  the*  respective  solicitors'  of  record,  or 
to  the  last  known  -address  of  the  opposite  party  if  there  be  no 
record  solicitor.  Interrogatories  shall,  be  answered,  and  the 
,answersfiled,i,ifttii^jClerk's  office,  within  fifteen  days  after  they 
have  been  served,,, unless,  the  time  be,  enlarged  by  the  court  or 
judige.  Each  interrogatory  .shall  be  answered  separately  and 
fnlly  and'  the  answiers  shall  be  '  in  writing,  under  oath,  and 
signed  Ijy  the  papty  or'  corpo'rate,  officer  interrogated.  Within 
,ten  days  i^f ter  the  serviqp  ,of  interrqgataries,  olsjections  to  them, 
or  any  of .  them,  may  >  be  presented  to  the  court  or  judge,  with 
proof  of  J  notice  of  the  purpose  so  to  do,  and  answers 'shall  be 
deferred  uiitil  the  objections  'are  determined,  which  shall  be  at 
as  early  a  tiine  as  is  practicable.  In  so  far  as  the  objections  are 
sustained,  answers, shall inoittibe  required. i^.'The, court  or  judge, 
upon;mciti"on  and  reasonable  notice,  may  make  ^  all  such  orders  as 
may  be  appropriate 'to'  enforce  answers  to  interrobatories  or  to 
effect'the  ihspecjijion-^or.production.of  documepts  in  the  po^sqssion 
pf  eiither  party  and  .Qontai^ing  evidence  material  to  the  cause  of 
action  or  defense  of  his  adversary.     Any  party  failing' or  re- 
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fusing  to  comply  with  such  an  order  shall  be  liable  to  attach- 
ment, and  shall  also  be  liable,  if  a  plaintiff,  to  have  his  bill 
dismissed,  and,  if  a  defendant,  to  have  his  answer  stricken  out 
and  be  placed  in  the  same  situation  as  if  ie,  had  failed  to  an- 
swer.^ By  a  demand  served  ten  days  before  the  trial,  either 
party  may  call  on  the  other  to  admit  in  writing  the  execution  or 
genuineness  of  any  document,  letter  or  other  writing,  saving 
all  just  exceptions ;  and  if  such  admission  be  not  made  within 
five  days  after  such  service,  the  costs  of  proving  the ,  document, 
letter  or  writing  shall  be  paid  by  the  party  refusing  or, neglect- 
ing to  make  such  admission,  imless  at  the  trial  the  court  shall 
find  that  the  refusal  or  neglect  was  reasonable."  This  is  de- 
rived from  Order  XXXI.  of  the  Supreme  Court  of  England. 
The  English  cases  under  that  order  and  the  former  cases  upon 
discovery  in  Chancery  will  be  useful  in  the  interpretation  of  the 
new  rule.*  Under  the  Chancery  practice,  the  coniplainant  was 
obliged  to  answer  specifically  and  categorically,  distinguishing 
between  matters  within  his  personal  knowledge  and  those  with- 
in his  information  and  belief.'  He- had  then  to  answer  not  only 
as  to  all  facts  -within  his  knowledge,  but  as  to  all  which  he 
could  ascertain  from  an  inspection  of  books  and  papers  in  his 
possession  or  under  his  control.*    He  was  also  required  to  give 

§  348.     lEq.  Eule  58.  an  affidavit  that  there  are  no  others. 

2  Lord        Chancellor        Loreburn  He  may  pnt  in  a  separate  schedule 

<Iiarv.   Law   Eev.,   xxvi,   p.    106)  :  to  the  affidavit,  such  of  them  as  he 

"Either  party  to  the  suit  can   oh-  claims  to  be  privileged  from  inspec- 

tain  an  order  for  discovery  of  docu-  tion.     Then  his   adversary  can   ob- 

ments  relevant  to  the  case   of  the  tain  inspection  of  such  as  the  judge 

adversary,  but  a  fishing  discovery —  thinks  are  not  privileged." 
-that  is  to  say,  discovery  in  order  to  3  Brooks  v.  Byam,  1  Story,  296; 

■enable  the  applicant  to  fisli  for   a  Kittredge    v.    Claremont    Ba,nk,    3 

cause  of  action  when  he  has  no  ma-  Story,  590;   s.  C,  1  W.  &  M.  244; 

■teriails    of   his    own — is    disallowed.  Victor  G.  Bloede  Co.  v.  Carter,  148 

It  must  always  be  a  matter  for  de-  Fed.  127.    It  has  been  ^said  that  the 

cision    upon    the    circumstances    in  defendant  must  answer  not  only  as 

each   case  whether   it   is   a   fishing  to  all  facts  within  his  knowledge, 

application  or  not.     There  are  nu-  but  to  all  which  he  can  ascertain 

merous    decisions    illustrating    the  from    an    inspection    of"  books    aiUl 

way  in  which  this  rule  works.    Nor-  papers   in  his   possession   or  undej' 

mally  each  party  must  disclose  the  his    control.      Davis    v,    Mapes,    2 

documents    relevant    to    his    oppo-  Paige  (N.  Y.)   105. 
nent's  case  which  are  or  have  been  4  Davis   v.   Mapes,    2   Paige    ( N. 

in  his  custody  or  control,  and  make  Y.)   105. 
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a  full  answer  concerning  any  information  that  he,  could  obtain 
upon  th-ei  slabjeot  from  persons  in  his  employ."  If  tjie  employees 
I  were  no  longer  in, the  party's  employ,  he  was  not  bound  to  pro-, 
cure  information  from  them  in  order  to  answer,'  and  it  has  been 
said  that  a  full  answer  which  would  involve  an  unreasonable  ex- 
pence  may  be  .e^cusjed.''  If  he  asserted  ignorance  as  to  any  mat- 
ter, he  was  required  to  aver  that  he  was  ignorant  both  of  his  own 
knowledge  and  as  to  information  and  belief;*  but  if  he  denied 
knowledge  and  information,  he  was  not  required  to  state  his  be- 
lief.® He  could  not  deny  that  he  had  no  knowledge  as  to  a 
subject,  which  the  bill  charged  as  a  personal  transaction  in 
which  he  had  taken  part."  This  last  rule,  it  has  been  said,  ap- 
pilies  to  officers  ^of  corporations.*^  If  new  officers  have  succeeded 
those  in  office  at  the  time  when  the,  matters  charged  are  said  to  ^ 
haye- pccurred,  it  is  their  duty,  when  called  upon  for  discovery, 
to  ascertain  the; facts  by  searching  the  records, of  the  corporation 
and  by  inquiry  of  their  predecessors."  Where  it  was  shown 
that  a  party  charged  with  infringement,  made  a  device  substan- 
■tially  similar  to  that  produced  by  the  complainant's  patented 
machine,  and  the  former  refused  to  perniit  an  inspection  there- 
of or  to  disclose  the  contents  of  an  application  that  he  had  made 
for  a  patent  in  relation  to  the  same;  an  order  compelling. such 
disclosure  or'  perniission  to  make  such  an  inspection  was 
granted.*'    Objections  to  the  interrogatories  maly  be  made  upon 

5  In  England,  if  a  party  "is  inter-  9  Victor  G.  Bloede  Co.  v.  Carter, 
rogated  about  acts  which  are  done       148  Fed.  127. 

in  the  presence  of  persons  employed  10  Burpee  v.   First  Nat.  Bank,   5 

by     him  "  theii;    kiiov^led^e     is    his  BiSs.  405J    It  has  been  held  that  it 

knowledge,  and  he  is  bound  to  an-  is  insufficient  to  deny  fraud  charged 

swer  in  respect  of  that."    Rasboth-  to  have  been  committed  by  an  agent 

am  V.  Shropshire  UhioliEy.  &  Canal  upon  the.  information  of  the  agent 

Co.,,  24    Ch.   D.    no,    113 ;    Odger's  and    the    belief    of    the    principal. 

Pleading,  4th  ed.,  p.  271;    '       '       '  Mason  v.  Jones,  1  Hayw.  &  H.  329; 

6  Phillips  V.  Eouth,   (L.  B.)   7  C.  ,  s.  c,  Fed.  Cas.  No.  9,240. 

P.  287.  '  "  Burpee  v.   First  Nat.   Bank,   5 

7  Bolckow,  Vaugh'a'n  &  Co.  V.  Fish-      Biss.  405;    Kittredgfe  v.   Clarembnt 
er,  lb  q.  B.  D.  isi.     Cf.  Miller  v.      Bank,  1  W.  &  M.  244. 

Chicago  &  A.  E.  Co.,  176  Fed.  379,  W  Kittredge  v.   Claremont   Bank, 

381.     But  see  Hall  v.  L.  &  N.  W.  1  W.  &  M.  244. 

By.  Co.,  35  L.  .t.  848.  IS  Eowell  v;  William  Koehl   Co., 

8  Brooks  V.  Byam,  1  Story,  296;  194  Fed.  446. 
Kittredge  V.  Claremont  Bank,  1  W. 

&  M.  244. 
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the  same  grounds  as,  under  the  former  practice,  to  a-demur- 
rer  to  the  discovery.  A  demurrer  to  the  discovery  claimed  that, 
for'  soitie  reason  apparent  'upon,  the  face'  of  the  hill, 
the  defendant  shoilld  not  be  oHiged  to  answer  so  much 
thereof  as  his  demurrer  cbVer.  Professor  Langdell  says':'  "A 
demurrer  to  discovery  indeed  is  not' in  its  nature  a  demur- 
rer at  all,  but,  a  mere  statement  in  writing  '  that  the 
defenda,nt , refuses ' to  answer  certain  allegations' in  the  bill, 
for  reasons,  which  lappear  upon  the  face  of  the  bill,  and  which 
the  demurrer  ,  points  put."  **  A  defendant  might  thus  demur 
because  (1)  his  answer  might  subject  hin:^  to  a  pain,  penalty,  pr 
forfeiture ;.^*,(^)  .that  it  was  immaterial  to,  the  purppses  of  the 


1*  LangdjBll's  Ec[.  PI.,  ,§  97.  The 
object  of 'interrogating  is  twofold: 
first,  to  obtain  admissions'  to  prove 
the  case  of  the  interrogator ;  sec- 
ondly, to  ascertain  the  case  of  the 
interrogated.  Great  care,  is  neces- 
sary in  their  preparation,, for,  if  ttte 
question  is^  too '  general  or  assumes 
the  existeMce  of  s'everal  facts,  an  er- 
ror in  one  i  of  them  may  justify  a, 
denial.  ,  For  example:  if:  the  inter- 
rogator has  he^rd,tl)at  the  plaintiff 
gave  evidence  upon  an  examination 
before  Commissioner-  Shields,  that  a 
certain  check  vpas  in  the;  handwrit- 
ing/of James;  Brown,  it  .may  be.  of 
no  use  to  put  the,  interrogatory, 
"Did  you  npt  state,  on  oath,  upon 
an  exa/mination  before  Comm,is,sion- 
er  Shields,  that  the  said: check  was 
in  the  handwriting  of  Mr.  Brown,!'' 
To^  discover  precisely  vvhat'  the 
plaintiff  denies,  the,  question  should 
be  split  substantially  thus,:,  ,  ."Were 
you,  not .  examined  as,  a  witness,  be- 
fore  Commissioner  .John  A.  Shields 
on  October  25,th,  ;]9]2?  .Was  not  a 
check  then  and  there  produced  to 
you?  .Was  not  the  check;  then  and 
there  produced  before  you?  Wai? 
not   the    said    check   the   one    men- 


tioned in  tljie  third  paragraph  of  th(^ 
bill  of  complaint  herein?  If  you 
answer  "No"  to  the  last  question; 
describe  '  tMe  check  that  was  then 
produced.  Did  ypu  not  say  tliat 
sai4i,check  was  in,  the  handwriting 
of  James  Brown?  Did  you  not  say 
so  on'  oath?  Did' you  not  say  so  in 
the  presence  of  *said  Commissioner 
Shields  ?  :  If  you  answer  "No''  to 
,  any  of  the  last  thi-ee  questions,  in 
-.Vfhose  handwriting  did  you  say  the 
said  check  was?"  'tjnder  the  Chan- 
cery -practice,,  it  was  .the  custom  to 
clcjse  a, , leading  interrogatory  with 
the,  .wfords,^  ."or  ,hojy  ptherwige?" 

f  ,15  Stewar,t.  .v.  prasha,  ,4  M'Lean, 
5,63;  jAt\^ril  T.,,Farreti;,  2  Blatclif. 
3,9,;  U.  .S.  .'v.  yy'liite,  17  Fed.  56}, 
5.65;  Snow  v,  M^st,  C3  Fed.  623; 
Paxtpn,  v.  Douglas, ,  19  yes.,.  225; 
Story's  Eq.  PI.,  ,§§;  575rr599; :  Per.| 
h^ps,  also,  if  it, might  .(lisgraee.hi,m. 
'  Franco  v.  Bolton,  3  Ves.  368 ;  Fjjich 
,  y.  Finph,  .2,  Tes.  ,,Jr.  ,49jl,  493; 
Erownsword.v.  Edwards,  2  Ves.  Jr. 
343,  245;,  Northrop  y.  Hatch,  6 
Conn.  361,  i363.  In  England  also, 
relevant  questjpijs  , which,  tend  to 
criminate  Jnay  be  asked,  although 
the  party,  interrogated,  is.  npt  ,b.o,und 
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suit;  "(3;}'  that  itH^buld  involve  a-ibreaeh  of  some!  confidence 
wKich  it  is  the' policy  of  the  law  to  preseiTre  •in:violate,"  as  a 
professional  confidemce)*'  or  one  i  obtained  in  the  course  of  a 
public -office ;  ^®  (4),' that  the  matters  of  which  a : discovery '  was 
sought  pertained  jexclusively  to  the  defendant's  case;  ^'',  (5)  be- 
cause the  defendant  had,  "in  conscience,  a  right  equal  to  that 
claimed  bya  person 'filing  a  bill  against  him  though  not  clothed 
with  a  perfecitilegal  title,""  as,  if  he  were- a;  purchaser  in  good 
faith,  and  for  a  vafluable  consideration,  without  any  notice  of 
the;  plaintiff's  claim.**  [Where  the  complainant  was  the.  only 
persph  who  could  insist  Uipon  the  penalty  pj-  forfeitu,Ee,  and  he 
waives  it  in  his  bill,  he  might  compel  a.  discovery.*'  In  certain 
cases,  a  def  enda^it  might  b.e  obliged  to  answer  to ,  a  charge  of  a 
fraud  V7hich  might  subject  him  to  criminal  prosecution.**,  4-n 
English  case, held, that;,  a  discovery  cou,ld,  be  compelled  although 
a  defendant  might  thereby -admit,  his, guilt  of  ,an-fiffeiise  against 
the  crirainal,  la  w,s,of,  a  foreign  country.*?  It.was  .said.:' that 
a, defendant  could  npt  demur,  to  the  discovery  [because  the;bill 
waived  an.  answer  under  path,*®  ,  ,A,  dewurrer  [to  an  interrogatory 
that  has   been   already   answered   cannot   raise   the   question 

tO!  answer  the  Tsauoej^    Alabaster  v.  K.  88;   Daniell's   Ch.  Pr.    (2d  Am. 

Harness,   70  L.  .T.  375 ;  ,  McCorq,uo-  ed..)   645-648. 

dale    y.    Bell,    (187,6;):    Wi    N.    39;  81  Daniell's  Oh.  Pr.^  (2d  Am.  ed.) 

Odgers'    "Principles -pf.:  Pleading,"  635,636.- 

4th,  ed.,  p.  .298,;  '      I    '    J:,  i>  82  Jarrard  V.  Saunders,  2  Ves.  Jr. 

16 Harvey  v.  Morris,   Eep.   temp.  454;  >Glegg  v.  I^gte,  4' Madd.  193; 

Einch,   214;   Daijiell's   Gh.  .Pr.:  (2d  Langdell's  Eq.  PI.,  §188. 

Am.,  ed.) ;  636,  .637.   i  Hut,  see  ,  PaC.  r  23  Mason  v.'  Lake,-2  Brown.  P.  C. 

E,  of  Mp.  y.,MP.  Pac  Ry.  Co.,  Ill  495     Lord  U.xbridge  v.  Staveland,  1 

U.  S.  505,  522,  28  L.  ed.  498,  504.  ^,.     s^„_  .gg     ^^^ju'^    ^^^         3 

".Story's  Eq.,Ph„:§- 6,47;  Gormul-  giaiich'f    39        ' 

ly  &.Jeffery  Mfg..tCo.  Vi  Bretz,i64  Ltv''    '      '        r^^.■         u           -i. 

17  rl    fi.l9                                       ■  **I>ummer    v.     Chippenham,     14 

''i8Greenoixghv:6askelI.l.'MyI.&  f'-^^^^'%:    gtorj^'s'Eq.    PI., 

K.  iOO;  Story's  Eq.  Pl.„ §  ,547,-  and  ^  ^'^^  , Daniell  s  , Ch.,  ?r.    (2d  Apx. 

eases  cited.-           ,,,,,.,..■  ^'^•'    63i;  632.             ,  .,    ,. 

,  isSmith  V.  East  India  Co.,  1  Phil-  *SKi.ng  pf  Twp  Sicilies, v., Wilcox, 

lipsir.50.;    Atty.-Gen.  .v.:  London,  12  1  , Simons  ,(.N.  S.),,  301.,.,  See.  also 

Beav.   8;    Worthington  v.   Soribner,  U.vS.,v.  ]Vi;cRa,e,t  L.  P-  4  Eq.  327; 

109   Mass.   487, -;«93,'   12.  Am.  iJlep.  S.  c,  L.  R.  3  Gh.  App.  79; 

736.    :    l.r,...'     i  q    ,!!TH-    .».      =f     '  i  86JHudson  v.  Wood,,  119  Fed.  764, 

so  Bolton  V.  Liverpool,  1  Myl.  &  _776. ;  Of.  Johnston  v.  Forsyth  Merc, 
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whether  the  answer  to  it  is  sufficient."'^  The  criterion  of  the 
materiality  of  an  interrogatory  is  not  whether  an  affirmative 
answer  will  prove  the  hill,  but  whether  it  will  tend  to  prove 
the  bill.**  Interrogatories  must  be  relevant  to  the  issue.  ^  An 
interrogatory  will  not  be  allowed  if  its  sole  object  is  to  establish 
certain  facts,  which,  if  proved,  would  not  be  relevant  evidence  in 
support  'of  the  plaintiff's  claim'"  or  would  be  no  defense  in  law 
to  the  action ;  '^  but  interrogatories  are  not,  like  pleadings,  con- 
fined to  the  material  facts  on  which  the  parties  intend  to  rely. 
They  may  be  directed  to  the  evidence  by  which  it  is  desired  to 
establish  such  facts  at  the  trial,*"  and  an  interrogatory-  is  proper 
when  relevant  to  any  link  in  the  chain  of  evidence  necessary  to 
substantiate  the  case  of  the  interrogator.'*  A  party  may  file 
in^errogateries  as  to  artything  which  can  be  fairly  said  to  be 
material,  to  enable  him  either  io  maintain  his  Own  case  or' to 
destroy  the  case  of  his  adverskry ;  **  but  the  English  rille  is 
that  he  is  not  entitled  td  obtain  more  than  an  outline  of  his  op- 
ponent's case.  He  can  there  compel  his  adversary  to'  disclose 
the  facts  on  which  the  latter dritends  to  rely,  but  not  the  evidehce 

Co.,    127    Fed.    845,    848.      But   see  parties,  Union  Bank  v.  Manby,  13 

§  -WS.  ■   '    .:  :  ;      ■'      ^..  Ch.'D.  239.     The  security  held  by 

87  Chicago,  St.  L.  &  N.  0.  E.  Co.  prior  incumbrances.     West  of  Eng- 

V.  Macomby  2  Fed.  18.  land  Bank  V.  Nicholls,  6  Ch.  D.  613. 

28  Uhlmann   v.   Arnholt  AS.   B.  Profits  on  a  business  where  it  is  ad- 
Co.,  41  Fed.  369.    See  supra,  §  174.  mitted  that  trust'  funds  were  eih- 

29  Rogers  &  Co.  v.  Lambert  &  Co.,  ployed    in    the    same.      Elkins  '  v. 
24  Q.  B.  D.  573.  Clarke,  21  W.  E.  447;   Schreiber  v. 

30, Kennedy  y.  Dpdson,,  (1895)    1  Heymann,  63  L.  J.  Q.  B.  749.    But, 

Ch.  334.     In  England,  a  defendant  see,  Hemery  v.  Worwsom,  26  Solid 

cannot  be   asked,   "If  you   did  not  J.  26: 

print    the    libel,    did    McCarthy    &  83  Jones  v.  RicKards,  15  Q.  B.  D. 

Company  or  some  other  and  what  439,  holding  that,  when   defendant 

firfli    printed    it?"      Pankhurst    v.  has  denied  that  he  wrote  a  material 

Wighton  &  Co.,  2  Times  L,  B.  745.  document,  he  may  b'e  asked  whether 

31  Rogers  &  Co.  v.  tambeirt  &  Co.,  other  documents   produced   are  not 

24  Q.  B.  D.  573.  in    his    handwriting,    although    the 

82  Attorney  General  v.  Gasklll,  20  latter  documents  have  no  relevancy 

Ch.  D.  519,  528.     to  obtain  names  except  for  use  in  a  coMiparison  of 

of   witnesses    for   the    interrogator,  handwriting. 

Hall    V.    lycordet,    W.    N.     (1883)  34Henhes6y  v.  WrigHt,  ISfo. '2,  24 

175 ;   names  of  persons  such  as  in-  Q.    B.    D.    447n,    per    Lord    Esher, 

cumbrancers  in  order  to  make  them  KT.  R.      '                        '     '    ' 
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by  whicli  his  adversary  proposes  to  prove  those  facts.'*  "Even 
in  interrogating  as  to'  ,>-our  own  case  the  questions  asked  nmst 
not  be  'fishing' ;  that  is  they  must  refer  to  some  definite  and  ex- 
isting state  of  ciroumslances,  not  be  put  merely  in  the  hopes  of 
discovering  something  Which  may  help  the  party  interrogating 
to  make  out  some  case.  They  must  be  eollfined  to  matters 
which  there  is  good  ground  for  believing  to  have  occurred."'^ 
In  England,  questions  "to  credit"  or  interrogatories  put  solely  to 
test  the  credibility  of  a  party,  ar©  not  allowed  before  trial,  al- 
though they  then  may  be  asked  upon  cross-examination.*''  In 
the  Queens  Bench  Division  of  England,  interrogatories  are  not 
allowed  as  tb  the  contents  of  written  documents,  unless  it  is  ad- 
mitted that  thSa^docuiiaents  have  been  lost  or  destrqyed.''  Inter- 
rogatories will  not  there  be  allowed  when  their  .object  is  to  con- 
tradict a  written  document;'*  but  ithe.interrlogatedlpa^rty  may 
be  asked  what  has  become  of  a  particular  document  and  the  in- 
"  terrogatory  continued,  "If  you  state, that  such  document  is  lost 
or,,  destroyed,:  set , out  the  :  contents  of  the  same  to  the  best  of 
yq]ir  reGqllec,tiqn  and  .belief.,,  ,  If  you  Y^ave  a.  copy,  make  it  an 
exhibit  to  your  answer.*"  In  England,  it ;  has  been  said  that  there 
are. seven  grounds  upon,  which  prod,victipn  of  document^  may. be 
lawfully  refus^jij:  Eirst,  documents;  of  title  neejd  ^iiot,  be  pro- 
duceji  whep  they  rejat.e  solely  to  a  party's  own  title  to  real  prop- 
erty, corporeal  or  incorporeal,  and  contain  nothing  which  tends 
to,  establish,  th&.-.title,  of.  liis  opponent.*^  Where,  however,  the 
documents' are  material  to  his  opponent's  title,  they  must  i  be  pro- 
duced, although  the  party  against  whom  the 'order  is  made  is  a 
purchaser  for  value  without  notice.**   Second,  communications 

86  Odgefs    "Principies'   of    Pliead-  v.  Tabor,  31  L.  T.  444;   Fitzgibbon 
ing,"  "4th  ed.   pp.   265,  Zte;    citing  v.  Greer  Parish  E.  9  C.  L.  294. 
Bade  v.  Jacobs,' 3  Ex.  D.  33S;  Johns  S9Moer  v.  Roberts,  3  C.  B.  N.  g. 
V.  jkjnes-  1^3' Ch.  D.  370. '  6tl.     ;        '  ' 

SB  Odgers  "Principles  of  Plead-  40  Odgers  "JPrihoiples  of  Plead- 
ing," 4th  ed.,  p,  26^;  citing  Gourley  ing,"  4th  ed.,  p.  267,  268;  citing 
V.  Plimsoll,  L.  -fe.- H.  C.  Pi  362;  Wolverhampton  Nfew  Water  Works 
Hennessy  y.  Wright,  No.  2,  24  Q.  Co.  v.  Hawksford,  5  C.  B.  IST.  S. 
B;  D.  448.''    •■'""''         n.,t,i.;.!>  703 ;  Dklrymple  V.  teslie,  8  Q.' B.  5^. 

87  Labouchere  v.  Shaw,  if  J.  P.  *i  Egremont  Burial  Board  v.  Egre- 
788J'per'Cbckburn,'  C.  J.;   Allhusen  nloht  Iron  Ore  Co.,  14  Ch.  D.  158. 
V.  Labouchere,  3  Q.  B.  D.  654.     *'  « Ind.  Coope  &  Co.  v.  Emmerson, 

38  Odgers  '"Prineiptes  '  of"  Plead-      12  App.  Cas.  300. 
ing,"  4th  ed.,  p.  267;   cifiiife  Steih 
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between  solicitor  and  client.*^  Third,  documents  prepared  solely 
for  the  purpose  of  assisting  the  opponent, or  his  legal  > advisers 
in  any  actual  or  anticipated  litigation.**  rourth,  incriminalting 
documents.*'  But,  in  ,>Englaild,  the  objection  to  such  must  be 
made  under  oath,  in  clear:  and  express  termsj  not  upon  informa- 
tion and  belief.*^  Fifth,  documents  that  tend  to  prove  a  for- 
feiture.*'' Sixth,  documents  -v^ich  are  the  property  of'  a  third 
person  and  held  by  the  interrogated  as  agent  or  trustee.*'  But 
this  privilege  does  not  extend,  to  private  letters  written  in  con- 
fidence by  a  stranger,  who  forbids  their  production.**  Seventh, 
State  documents,  the  production  of  which  is  contrary  to  public 
policy.'"  An  answer  to  an  interrogatory  is  insufficient  when 
it  is  so  mixed  with  matter  irrelevant  thereto  as  to  prevent  the 
interrogator  from  using  the  same  apart  therefrom.'/     •!;_:. 

§  349.  Inspection  in  equity.  According  to  the  old  Eng^ 
lish  practice,  the  adverse  party  had  no  right,  in  the  absence  of 
special  circumstances,  to  compel  before  the  hearing  the  pro- 
duction of  any  exhibit,  however  it  had  been  proved,  except,  per- 
haps, when  the  deposition  proving  it  had  set  it  ont  ■lierbatim'; 
nor  eveii'to  ihspe'ct  it,  it  being  considered  that  "a  party  should 
not  before  the  hearing  see  the  strength  of  the  causey  or  any  deed, 
to  pick  holfe  in  it.^  Thfe  Equity  Rules  now  provide:  that  th(^. 
court  or  judge  may  upon  reasonable  notice  make  all  such  order^ 

^Lowden  v.  Blakfey,  '23  Q.  B.  D.  '.    *''Earl   of   Mexborough   v.   Whit- 

332;  Minet  v.  Morgan,  X.  E.  H.-Ch.  i  wobd,'(  189.7)  2  Q.  B.  111.  :Oontra, 
361;  Cal craft, v.!  Guest,  {1808),'1,Q.;  .Seaward  .v.  Denniiigton,  .44  jW.   R. 

B.  759 ;  Goldstpne  V.  Williams,  Dea-;  696.    ,;             ,    . 

con  &  Co.,  (1899)  1  Ch.  47.  «  Proctor  y.  Smiles,  2  Times  L. 

MWalsham  v.   Stainton,   2   H.  &  K.,,474;  Ward  v.  Itfarahall,  .3  Tipies 

M.    ];    12   W.   .R.    199;    Nichpll   y.  L.   E.    578;    Odgers   "Principles    of 

Jones,   2  H.   &  M.   588;'  13„  W.   R.  Pleading,"" 4tji  ed.,  p.  258..               ', 

451;  M'Corquodale  v.  Bell,  1  C.  P.  *9  Hopkingon   ,v.    Lord-  Burghley, 

D.  471;  45  L.  J.  C,  P.  329;' South-  L.,  R.  2  Ch.  447;  Qdgers  "Principles 

wark   and,  Vauxhall   Water    Co.   v.  olf- Pleading,"  4th,  ed.,  p.  25,8.     See 

Quick,  3  Q.  B.  ,D.  315;  47  L.  J.  Q.  M'Corquodale ;  v.   Bell^   1   C.   P.   D. 

B.  258;  Friend  V.  London,  Chatham  471.                .     ,.     ,  ,,.      . 

and  Dover  Ry,  Co.,  2  Ex,  D.  437;  60  Eeatson  v.   Skene,   5   H.    &   N. 

46  L.  J.  Ex.  696.-  838.    See  §,332,  supra.              ^ 

45  Spokes  V.  Grosvener  Hotel,  Co.,  BiLj'ell  v.  Kennedy,  27  CJi.D,  1, 
2  Q.  B.  D.  130.   .         ;          ,,   >  28.'         ,,    , , 

46  Roe  V.  New  York  Pre^s,,  75  L.  §  349.,    iDavers  y.  Davers,  2  P. 
T.  J.  31.                                              '       Wms.  410. 
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as  may  he  appropriate'. to  effect  the  inspection  or  production  of 
do,cuiip,entsi  in  the  possession  of  either  party  and  Gontainiiig  evi- 
dence paterial. to  the  cause  of  action  or  defense  of  his  adversary.^ 
^  party  is^npt  ^i^titled;  to  a  general  inspection  of  books  and  pa- 
perS|, in, his  ad)fersary'^. possession.  In  the  case  of  an  inspection 
of  I  bpoks^  th^  Tisnal  practice  is  r  to  Ijaye.all  except  the  pages  con- 
taining the  material  .matter  sealed  up,  and  to  have  the  inspec- 
tion take  place  under  the  supervisi^Q,  of  a  master  or  com- 
missioner/ or  the,  cferk,*^  with  the  right  in  the  lat^ter  case  tp  a 
summary  application  to  the  judge  fftr  a  review  of  ^thfi.  clerk's 
decision  after  both  sides  had  been  afforded  a  hearing.*  Pre- 
viously'to  the  Equity  Eules,of  1912,  the  section,  of,  the  lieyispd. 
Statutes^  quoted  in  the  following  section 'has  been  folio  v?ed  in 

equity;'  "  "  , 

§  350.  Inspectidn  at  common  law.  '  The  Eeyised  Stat-! 
utes  provide':  ~"Ih' the  trial ,' of  actions  at  l^w,  the  courts  qf 
the-  United  States  may,  on  motion  arid  due  notice  thereof, 
require  the'  parties  to  produce  books  or  writings  in,  their  pos- 
session of'  power,  which  contain  evidence  pertiiient  to  the  iSsue,' 


2.Bq.  Rule  .58,  quoted  supra,  §  '348. 
,  SRobbins  v,  Denis,  1  Blatphf.  238,;, 
243. 

*  Ja,cques^v.  Cqjlins,  2  rBlatphf .  ,23. 

'sibid.,'";   "'v  ■''/'";/.'..'.  ,-i^ 

,  6U.  S.  Ei  S.,^§  724.J  ■;.,,,„ 

'  7';doit'>. 'isr.-'.j^b.'.Goid.^Am-,  co,,  a 

Fed.  577.'  'bf'.-'Ut"S.  E.  S.,  §  724j. 
Kjrkpatrick  y.  .PjOpe,  Mfg.  Co.,  ;61 
Fed.  46.  But  see  Gfuyot  v,  Hilton, 
32  Fed.  743 ;  Colgate  v.  Compagnie 
Franoaipe,.  23-  .Fed.  ^2,;.  Ryder  jV. 
Batemiji,n,' ',93  ^ed.';3i.  Upderjhe. 
former  practice  it  was  held:  'that 
iipon'  tfie  Inspection  of  books  .  or- 
dOjCuments,  the  or,der  might  provide 
tliat  the  originals,  'be,  filed  fvif:,li.  the 
clerk  or  that  copies  thereof  ipe^ 
s^ry^ed .  upon  the  parties  .seeking 
tliem  '  (Sampson',  v.  Johnson,  ,  2 
C^a^ch.C,  Q.  l67r  Bapjc.  of  U,  :S. 
V,'  Kurtz,'.  '2 .  Cranph,  C.  C,,  ,342 )  ;  \\a.\ 
a '  special' master  .Yiiglit  he^  appoint-. 
ed  .  to     supervise     the     inspection 


'  (Motley;  Green  &  Co.  v.  Detroit 
Steel  &  Spring  Co.,  174  Fed.  734); 
or  that  the  clerk  might  supervise 
Ijhe  insp.ection,  ,  ;with  the  right  '^of 
b.oth  parties  jtq., a  sumniary  applica- 
tion to  the  judge,  at  ehambejsi :  for 
a  reyip^iv  of.  }iis  dfteision  after  a 
hearing  (Jacques  v.  Collins,  2 
B-^at(^h.^,,23)j3  that,  jn  .the ,  case .  of 
books,  only  the  entiriea  Avhich  iwerei 
reley£)^t  (Jacques  v..  Collins,  2 
Bla|tcKl  23;  Motley,  Green  ;&■  Co.  v. 
Detroit,  Steel  &  Spring  Co.,  374  Fed. 
734)  ;  ,-aii,d  thaj;  photographic  copies 
qf. ,.  Ip^ters  .might  r be;,  made  under, 
proper  restrictipns,..  1  (Ij^ewcomb  v. 
Burbank,  15.9;.  Fe,d,..56§).,  Inspec- 
tion of  entries  containing  the  name 
of  a  party's  customers  jwill ,  rarely 
be  allo'we.d,  unless  .they. ,  are  .clearly, 
relevant. .  ,  Motley,,  Green  ;  .&  ■  Co.  v; 
Detroit  ,S,t«el,&  Spring  Co.,  174  Fe.d^ 
734;!,Eqberts  v..Walley,,14  Fed.  167. 
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in  cases  and  under  circumstances  tvliere  they  might  be 
compelled  to  produce  the  same  by  the  ordinary  rulek  of  pro- 
ceeding in  chancery.  If  a  plaintiff  fails  t»  comj^ly  with  such 
order,  the  court  may,  on  motion,  give  the  like  judgment  for 
the  defendant  as  in  cases  of  nonsuit ;  and  if  a  defendant  fails 
to  comply  with  such  order,  tire  court  may,  on  motion,  give  judg- 
ment against  him  by  default.'  *  The  Supreme  Court  of  the 
United  States,  overruling  a  number  of  cases  in  the  lower  courts 
to  the  contrary,*  has  held  that  this  statute  does  not  authorize 
compulsion  of  the  production  of  books  and  papers  before  trial,* 
the  court  saying  that  a  bill  of  discovery  is  the  proper  remedy  i| 
the  parties  desire  inspection  in  order  to  prepare  for  trial.*  It 
has  been  held  that  such  an  order  will  not  be  granted  when  the 
production  of  the  papers  can  be  compelled  by  a  subpoena  dUpes 
tecum  which  has  been  served.*  Where  a  deposition  is  properly 
taken  under  the  Revised  Statutes  before  trial,  the;  production  of 
books,  papers  and  other  documents  can  then  undoubtedly  be 
compelled  by  a  siobpcena  duces  tecum.^  It  was  previously  held 
that  the  pendency  of  a  bill  of  discovery  was  not  a  bar  to  such  a 
motion  in  an  actipn  at  common  law,''  and  that  the  motion  must 
be  made  before  the  trial.'  The  statute  has  been  enforced  in  an 

§  350.     lU.   S.   K.   S.,   §   724,   3  satt,   207   U.   S.   181.     See  Bas  v. 

Fed.  St.  Ann.  2,  Piefce  Fed.  Code,  Steele,  3  Wash.  C.  C.  381,  Fed.  Cas. 

§  7360.  No.    1,088;     Dunham    v.    Kiley,    4 

z  Exchange  Nat.  Bank  v.  Wichita  Wash.    C.    C.    126,    Fedi    Cas.    No. 

Cattle    Co.,    61    Fed.    190;    Central  4,155. 

Nat.  Bank  v.  Tayloe,  2  Cranch,  C.  3  Carpenter   v.    Winn,   221   U.    S. 

C.     427;     Jacques     v.     Collins,     2  533,  55  L.  ed.  842;   reversing  C.  C. 

Blatchf.  23 ;  Gregory  v.  Chicago,  M.  A.,  165  Fed.  636. 

&  St.  P.  R.  Co.,  10  Fed.  529 ;  Lucker  4  Ibid.,  221  U.  S.  533,  540,  55  L. 

V.  Phoenix  Assur.  Co.,  67  Fed.  .18;  ed.  ,842,  845.     See  supra,  §  347. 

Victor  G.  Bloede  Co.  v.  Joseph  Ban-  B  Edison  El.  L.  Co.  v.  U.  S.  El. 

croft  &  Sons,  98  Fed.  175;  Cameron  L.  Co.,  44  Fed.  294,  300. 

Lumber  Co.  v.  Droney,  132  Fed.  304.  «Ani.  Lithbgraphic  Co.  v.  Werck- 

Contra-,    Merchants'    Nat.    Bank    v.  meistei-,  C- C.  A.,  Nov.  16,  1908,  165 

State  Nat.  Bank,  3  CliflF.  201 ;  lasigi  Fed.  426.     See  supra,  §  341. 

V.  Brown,  1  Curt.  401;   Triplett  v.  7  lasigi   v.    Brovfn,   1    Curt.   401, 

Bank,  3  Cranch,  C.  C.  646;  Cassatt  Fed.  Cas.  No.  6,993. 

V.  Mitchell  Coal  &  Coke  Co.,  C.  C.  8  Geyger  v.  Geyger,  2  Ball.   332, 

A.,  150  Fed.  32;  reversed  for  want  1    L.'  ed.    403;    Bank   of   U.    S.   v. 

of  jurisdiction  of  the  writ  of  error,  Kurtz,  2  Cranch^  C.  C.  342. 
Webster   Coal  &   Coke  Co.  v.   Cas- 


§'    3'5i]  TESTIMONY  BBFOEE  ISSUE.  1129 

action  to  recover  treble  dafeages^  under  the  Anti-Trust  Act.^ 
In  an  action  to  recover  a  penalty,  wliether  'brought  by  a 
private  iiidividilal  or  by  thfe  United  States,  and  in  a  proceeding 
to  enforce  a  forfeiture  of  property,  the  defendant  or  owner  of 
the  property  sfeized  cannot  be' compelled  to  produce  its  books  or 
papers  or  other  articles  of  personal  property  for  the  inspection 
of  the  opposite  party,  and  should  such  an  inspection -be  com- 
pelled, the  judgment  may  be  reversed  u^on  that  round  alone." 
It  has  been  said  that,  as  regards  inspection  at  common  law,  the 
State  practice  may  now  be  f  oUowed.^^. 

§  351.  Testimony  taken  before  a  cause  is  at  issue.  Tes- 
timony for  use  in  a  court  of  law  or  equity  of  the  United  States 
may  be  taken  either  before  or  after  it  is  at  issue.  ,  Testimony 
taken  before  a  cause  is  at  issue  may  be  taken  either ,  before  or 
after  it  has  begun.  "Any  court  of  the  United  States  may,  in 
its  discretion,  admit  in  evidence  in  any  clause  before  it  any 
deposition  taken  in  perpetuQ,m  rei  memoriam,  which  would  be  so 
admissible  in  a  court  of  the  State  wherein  such  cause  is  pending 
according  to  the  laws  thereof."  *  Evidence  taken  by  means,  of  a 
bill  to  perpetttat,e,  testimony  may  also  be  .admitted  in  a  siibse- 
quent  suit' in i equity.*  The  Equity  Rules  authorize  depositions 
to  be  taken,  by  leave  of  the  court,  "when  allowed,  by  statute, 
or  for  good  and  exceptional  causQ  for  departing, from  the-  gen- 
eral rule  j  to-be  shown  by  affidavit.'^  Such  testimony  is  then 
taken  in  the  same  manner  as  testimony  taken  "after  issue  has,  been 
joined.     -     •  '  ^  i-  ■■    '  •  ■     '  ■  ' 

9  Am.  Banana  Co.  v.  TJ.  ■S.',  153  man   injured   by   an    accident   was 

Fed.  943.               -  taken  tfor  use  in  a  contemplated  ac- 

l*  Johnson      v.      Donaldson,      18  tiort  on  behalf  of  his  family  to  re- 

Blatchf.'  287 ;  Boyd  v.  U.  S.,  116  U.  cover  for  his  ^death,  see  Ohio  Copper 

S.  616;  29  L.  ed.  746.    See  U.  S.  v.  Min.  Co',  v.  Hutchings,  C.  C.  A.,  172 

Denicke,  35  Fed.  407,  410.    -  Fed.  201. 

"Victor  G.  Bloede  Co.  v.  Joseph  2N.  Y.  &  B.  C.  P.  Co.  V.  N.  Y.  C. 
Biancroh  &  Sons  Co.,  98  Fed.  175;  P.  Co.,  9  Fed.  578. 
Filscbfe  T.  Lancaster,  70  Fed.  ^37;  'Eq.  Rule  47,  quoted  fe/ra,  §352. 
Gray  v.  Schneider,  119  Fed.  47'4.  See  Eq.  Rule  70  of  1842.  The  ac- 
001100,,  Lilcker  v.  Phoenix  Assur.  tion  of  an  examiner  in  iadjourning 
Cd'.,  67  Fed.  18;  Schatz  v.  Winton  the  hearing  after  a  witness  is  ten- 
Motor  CafrriiK^e  Co., '197  Fed.  777.  '  dered  for  crosS-examination  is  final, 
•'§'3'51.  lU!'  ^.  R.  S.,  §  867;  and  if  the  party  Jwho  offered  the 
Browi  V. 'Wi3rsfcer,'113' Fdd.  20.  F6r  witn'ess  refuses  to' produce  him  for 
a   case   wh^i%  ihe'  tes'tifmony-  c3   a  cross-examination  his  testimony  in 
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§  352.  Testimony  taken  within  the  jurisdiction  of  the 
court  after  a  cause  is  at  issue.  Testimony  taken  after  a  cause 
is  at  issue  is  taken  difEepeiltly  when  taken  within,  [than  when 
taken  without,  the  jurisdiction  of  the  oourt.    The  Equity  Rules" 
of  1912  make  a  radical  innovation  in  the  pre-existing  practice. 

"In  all  trials  in  equity  the  testimony  pf  witness:  shall  be  .taken 
orally  in  open  court,  except  as  otherwise  provided  hy  statute  or 
thes,e  rules.  -The  courtjshall  pass  .uj)on  the  a,dmisai^ility  of  all 
evidence  offered  as  in  action?,  at  law.  When  eyifience  is  offered 
and  excluded,,  and  therparty  against  whom,  the  ruling  is  made,ex- 
cepts  thereto  at  the  time,  the  court  shalltake  and  report  so  much 
,  thereof,  or  make  aiich;  a  statement  respecting  it,  as  wiU  clearly 
show  the  character  of  the  evidfeiice,  the  form  in  which  it  was 
offered,  the  objection  made,  the  ruling,  and  the  exception.  If 
the  appellate  court  shall  be  of  opinion  that  the  evidence  should 
have  been  admitted,  it  shall  not  reverse  the  decree  unless  it  be 
clearly  of  opinion  that  material  prejudice  will  result  from  an 
aifirmance,  in  which  event  it  shall  direct'  such  further  steps  ■  as 
justice  may  require."  ^  ' 

"The  court,  upon  application  of  either  party,  when  allowed  bj 
statute,  or  for  godd  and  exceptional  cause  for  departing  fropi  the 
general  rule,  to  be  shown  by  afSdavity  may  permit  the  deposi- 
tion of  named  witnesses,  :to  be  used  before  the  court  or  upom  a 
reference  td  a  master, -to  beitakferi  before  an  examiner  or  other 
named  bfficer,  upon  the  notice  and  terms  specified- in  the  order. 
All  depositions  taken  under  a  statute,  or  under  any  such  order 

chief  will  be.  suppressed.    Shapleigh  Ballard  v>  McQliiskey,  52  Pe4.'  677. 

V.  Chester  El.,  hi  &,  P.  Co.,  47  Fed.  It  has  been  held  that  when  the  par- 

848.     The  court  may,  after  a  depo-  -ties   stipulate;  -that,  testimony  may 

sition  has  been  concluded,  allow  fur-  be  taken  before  any  officer  or  magis- 

ther    cross-examination.      La    Nor-  tra^e  qualified  to  administer  paths 

mandie,  C.  C.  A.,  58  Fed.  427.;  s.  c,  without  special,-  appointment  by  the 

40   Fed.  590.     For  a  case  where  a  court  as   au  examiner,   the   depjosi- 

deposition  was   admitted  When  ■■  the  tion  thus  taken  must  be  filed  on  ree- 

witness   had  died;  before  his   cross-  ord,  as  required,  by  Equity  Rule  67 

examination,    which    had    been    ad-  in  cases  where  an  examiner  is  regu- 

journed  at  the  request  of  the  cross-  larly  appointed;    and  the  party  in 

examiner,  see  Celluloid  Mfg.  Co.  v.  whose    behajf    the    testimony    was 

Arlington  Mfg.  Co.,  47  Fed.  4.    For  taken  has  no  ■  right  to  suppress  it. 

a  case  where  a  deposition  was  taken  T. ;  h.  Mott  Iron  Works  v.  Standard 

by   consent  in  the   absence   of   the  Mfg.  Go.,;  C.  C.  A.,  48  Fed.  545., 

examiner,   and  a  dispute  arose  see  §,352,  r  1  Eq.  Rule  46., 
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of  the  oom't,  shall  be  taken  aird  filed  as  follows,  unless  otherwise 
ordered  by  the  court  br  judge  for  good  cause  shown:  Those  of  ^ 
the  plaintiff  within  sixty  days  from  the  time  the  cause  is  at 
issue;  those  of  the  defendant  within  thirty  days' from  the  expira- 
tion of  the  time  for  the  filing  of  plaintiff's  depositions ;  and  re- 
butting depositions  by  either  party  within  twenty  days  after  the 
time  for  taking  original  depositions  expires."  *' 

"In  a  case  involving  .the  validity  or  scope  of  a  patent  or  trade- 
mark, the  district  court  rnay,  upon  petition,  order  that  th^^  tes- 
timony in  chief  of  expert  witnesses,  whose  testimony  is  directed 
to  matters  of  opinion,  be  set  forth  in  affidavits  and  filed  as  fol- 
lows :  Those  of  "the  plaintiff  within  forty  days  after  the  cause 
i^ 'at:  issue;i':thosei  of  the  defendant  within  twenty  days  after 
plaintiff's  time  has  expired ;  and  rebutting  affidavits  within  fif- 
teen days  after  the  expiration  of  the,  time  for  filing  original  affi- 
davits. Should  the  opposite  party  desire  the  production  of  any 
affiant  for  cross-examiniation,  the  court  or  judge  shall,  on  motion, 
direct:  that  said  .dross-examination  and  any  re-examination  take 
place  before  lihe  court  upon  the  trial,  and  unless  the  a,ffiant  is 
produced  and  submits  to  cross-examination  in  compliance  with 
such  direction,  his  affidavit  shall  not  be*  used  as  evidence  in  the 

cause;"'^'  "    i  .;i^        ■■-,.-      -    ■•■  i.  -i"!-  -  .:   i,  _■■,: 

''AH  evidence  ;offered:bef ore  an  examiner  or  like  officer,  togeth- 
er with  any  objections,  shall  be  saved  and  returned  into  'the 

2 Eq,  Eule,  47.. , ,       .1/  ■■'.:<    r;      -  '  nesses  shall  not  give  their  opinion 

SEq.  Rule  48.      In    view    of    the  as   to   the   meaning  of,  any   patent 

ppsitivfii    langjiage    of.  the  ,  Eeyi'sed  claim  or  specification,  but. their  tes- 
Statutes,  thftr?  ma-y  be  some  ^qxies-    p  timony, shall  be  strictly  confined  to 

tion  whether  the  Court  can  compel  an  explanation  of  the  operation  of 

the   testimony   of   expert   vvitnesses  .  relevant   arts,   pfoeesses,    maehinea, 

who'  live  'iriprei'thah    o'nb    hundred  '  manufactures',  or'    compositions     of 

niiles  from  the  place  of  trial  to 'be  matter,  and  of  the  meaning  Of  terliis 

thus  taken.   .SiSeiU.  S:  E.  S.,  §  863.  of  art  br'aeienbe  and  of  diagrams  '01: 

/n/roj;.'!  354.     The  Equity  Rules. of  :  formulse.     If  the  affidavit -or  depo- 

S.  D.  N.:  Y.  "5.  In  the  trial  of  -a,  pat-1  \  sition  of  any  expert  witness  contain 

enji)  ;cause  ■yyheth'fer  .in  open  Cpu,rt  or  jnajiter -forbidden;  by  this  Rule,   or 

by  , d^ppsjtipn,[ , 01; ,, partly   jn[,each.  ,irr.eleyaBt  or  immjaterial  matter,  it 

way,,:pnly,.oneexppft  witness  sh?,!],,,  shall  .not  be  ans^yered  by  the  pppo- 

be  allowed  to  each  side,  unless  leave  site  party,  nor  shall  it  be  the  basis 

Ihail;  preVioilaiy'be   btitained   from  .  of    any'  Cross-examination  "" at!  'the 

the    bbuTt' ■  bii   'fnotfoii '  made    and  '  Hearing,  and  the  bbiirt  at  afly"  stage 
ctase^  Jshbiwni'''  "In:  cases 'wheifeiun-    .  )of .  the  icause  Wiayi'strilffe  from  any 

der  Supreme  Court  Rule  49  the  di-  such  affidavit  or  deposition  all  such 

rect  testimony  of  exipertsin  Patent  matter."                     '■''-     ''■'' 

causes  is  taken  by  affidavit,  the  wit-  .if.      ;m    ,;  . 
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court.  Depositions,  whether  /upon  oral  examination  hefore  an 
examiner  or  like  officer  or  otherwise,  shall  be  taken  upon  ques- 
tions and  answers  reduced  to  writing,  or  in  the  form  of  narra- 
tive, and  the  witness  shall  be  subject  to  cross  and  pe-examina- 
tion."* 

"When  deemed  necessary  by  the  court  or  officer  taking  testi- 
mony, a  stenographer  may  be  appointed  who  shall  take  down  tes- 
timony in  shorthand  and,  if  required,  transcribe  titie  same.  His 
fee  shall  be  fixed  by  the  court  and  taxed  ultimately  as  costs.  The 
expense  of  taking:  a  deposition,  or  the  cost  of  a  transcript,  shall 
be  advanced  by  the  party  calling  the  witness  or  ordering  the 
transcript."* . 

"Objections  to  the  evidence,  before  an  examiner  or  like  officerj 
shall  be  in  short  form,  stating  the  grounds  of  objection  relied  up- 
on, but  no  transcript  filed  by  such  officer  shall  include  argument 
or  debate.  The  testimony  of  each  witness,  after  being  reduced 
to  writing,  shall  be  read  over  to  or  by  him,  and  shall  be  signed 
by  him  in  the  presence  of  the  officer ;  provided,  that  if  the  wit- 
ness shall  refuse  to  sign  his  deposition  so  taken,  the  officer  shall 
sign  the  same,  stating  upon  the  record  the  reasons,  if  any,  as- 
signed by  the  witness  for  such  refusal.  Objection  to  any  ques- 
tion or  questions  shall  be  noted  by  the  officer  upon  the  deposition, 
but  he  shall  not  have  power  to  decide  on  the  competency  or  ma- 
teriality or  relevancy  of  the  questions.  The  court  shall  have 
power,  and  it  shall  be  its  duty,  to  deal  with  the  costs  of  incom- 
petent and  immaterial  or  irrelevant  depositions,  or  parts  of 
them,  as  may  be  just."  * 

"Witnesses  who  live  within  the  district,  and  whose  testimony 
may  be  taken  out  of  court  by  these  rules,  may  be  summoned  to 
appear  before  a  commissioner  appointed  to  take  testimony,  or 
before  a  master  or  examiner  appointed  in  any  cause,  by  su"b- 
poena  in  the  usual  form,  which  may  be  issued  by  the  clerk  in 
blank  and  filled  up  by  the  party  praying  the  same,  or  by  the 
commissioner,  master,  or  examiner,  requiring  the  attendance  of 
the  witnesses  at  the  time  and  place  specified,  -  who  shall  be  al- 
lowed for  attendance  the  same  compensation  as  for  attendance 
in  court ;  and  if  any  witness  shall  refuse  to  appear  or  give  evi- 
dence it  shall  be  deemed  a  contempt  of  the  court,  which  be- 
ing certified  to  the  clerk's  office  by  the  commissioner,  master,  or 
examiner,  an  attachment  may  issue  thereupon  by  order  of  the 
court  or  of  any  judge  thereof,  in  the  same  manner  as  if  the 

*Eq.  Rule  49.  8Eq.  EuleSl. 

»Eq.  Rule  50. 
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.  contempt  were  for  not  attending,  or  for  refusing  to  give  tes- 
tinjony  in,  the  court,  In  case  of  refusal  of  witnesses  to  attend  or 
be  sworn  or  to  answer  any  question  put  by  the  commissioner, 
master  or  examiner  or  by  counsel  or  solicitor,  the  same  practice 
shall  be  adopted  as  is  nowpracticed  with  respect  to  witnesses  to 
be  produced  on  examination  before  an  examiner  of  said  court 
on  written  interrogatories."'" 

"Notice  shall  be  given  by  the  respective  counsel  or  parties  to 
the  opposite  counsel  or  parties  of  the  time  and  place  of  exam- 
ination before  an  examiner  or  like  officer  for  suchi  reasonable 
time  as  the  court  or  officer  may  fix  by  order  in  each  case."  ° 

"After  a  cause  is  atissue^  depositions  may  be  taken  as  pro- 
vided by  sections  863,  865,  866  and  867,  Kevised  Statutes.  But 
if  in  any  case  no  notice  has  been  given  the  opposite  party  of 
the  time  and  place  of  talcing  the  deposition,  he  shall,  upon  ap- 
plication and  notice,  be  entitled  to  have  the  witness  examined 
orally  before  the  court,  or  to  a  cross-examination  before  an  exam- 
iner or  like  officer,  or  a  new  deposition  taken  with  notice,  as  the 
court  or  judge  under  all  the  cirounistances  shall  order."  ' 
:  "Upon  the  filing  of  any  deposition  or  affidavit  taken  under 
these  rules  or  any  statute,  it  shall  be  deemed  published,  unless 
otherwise  ordered  by  the  court."" 

"After  the  time  has  elapsed  for  taking  and  filing  depositions 
under  these  rules,  the  ca'se  shall  be  placed  on  the  trial  calendar. 
Thereafter  no  fufther  testimony  by  deposition  shall  be  kept 
expect  for  some  strong  reason  shown  by  affidavit.  In  every  such 
application  the  reason  why  the  testimony  of  the  witness  cannot 
be  had  orally  on  the  trial,  and  why  his  deposition  has  not  been 
before  taken,  shall  be  set  forth,  together  with  the  testimony 
which  it- is  expected  the  witness  will  give."  *^ 

Originally,  the  only  mancner  of  examining  witnesses  within 
the  jurisdiction  of  a  court  of  chancery  was  by  means  of  written 
interrogatories  and  cross-iU-terrogatories,  which  were  prepared 
by  the  solicitors  and  counsel  of  the  respective  parties,  of  by  the 
court,  and  then  submitted  to  an  examiner  or  one  or  more  com- 
missioners appointed  by  the  court,  who  examined  the  witnesses 
privately  by  means  of  them.  The  testimony  thus  obtained  was 
kept  secret  until  all  the  testimony  in  the  cause  Had  been  taken. 

7  Eq.  Rule  52.  "  Eq.  Rule  55. 

«Eq.  Rule  53.  11  Eq.  K^le  56. 

»Eq.  Rule  54. 
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The  time  when  it  could  first  be  inspected  was  called'  the  titae 
of  publication.  This  method  of  taking  testimony  was,  like 
many  other  parts  of  equity  practice,  borrowed  from  the  Candn 
law;  with  this  difference,  however,  that  whereas  by  the  canqh 
law  ea,ch  party  before  the  examination  of  witnesses  was 'obliged 
to  furnish  his  adversary  and  the  court  wi;th  articles  containing 
a  specific,  statement  of  the,  facts  which,  he  expected  to  prove  by 
them;  in  equity,  on  the  other  hand,  except  in  a  few  rare 
instances,  facts,  not  evidence^  are  required  to  be  pleaded.  So-, 
originally,' feaeh  party  was  before  publication  very  much  in  the- 
dark  as  to  the  facts'  which  his  antagonist  intended  to  attempt 
to' establish.  "It  is  notsiirprisiiig,  therefore^  that  the  mode  of 
talking  testimony  in  equity  fell  into  disrepute,  and  finallv  broke 
d'own,"^^  Under  the  Equity  Rules  of  184:2,  as  subsequently 
amended,*'  testimony  within  the  jurisdiction  was  usually  taken 
orally  before  an  examiner.  It  was  the  duty  of  the  examiner  to 
note  allof  the- objections  and  of  the  exceptions  to  questions  and 
answers  and  to  take  the  testimony  subject  to  them  when  deciding 
on  their  validity.**    It  ^vas  held  that  the  court  should  not  inter- 


laLangdell's  Eq;  PI;,   §   56.     See 
also  Langdell's  OEq..  PI.,  §§  14-19,  57, ' 
58;   Eillert  v.  Craps,  44  Fed.  792; 
Wood  V.  Mann,  2  Srnnn.:  316.     TJie.  . 
argument  in  favor  of  this  pi;a,ct.ice . . 
is    stated,  by  ,'  CIi?,Ticello,r  r  Kpnt    iii  . 
i^emsen  y.  Eenjsen,  2  J.  Ch.  (H.  Y.) 
495,  499,  500:     "Whether  examina-' 
tions  shall  be  secret,  and  to  what 
extent   they   shall   be   carried,   sug- 
gests much  more  important  consid- 
erations.    If  examinations,  ai-e  pro- 
tracted, Jroin  -jj^y  to  day,  for  any 
length  ,  of  time,  there  is  .very-  great; 
danger  of  abuse  from  public  exami- 
nations,  by'  which   pa-rties   are   en- 
abled to  detect  the  weak  parts  q{, 
the    adversary's    case,    or    of    their 
own,   and  to,  hunt  up  or  fabricate 
testimony  to  meet  the  pressure  or' 
exigency  of  the   inquiry.     It  is  to 
guard  against  this'  abuse,  that  ex- 
aminations in  chief  are  not  permit- 
ted,    after     publication,     and    that 


courts  of  law  will  not  grant  new 
trials  merely  to  enable  a  party  to 
accumulate  testimony  on  any  given 
Ipoiiit,  or  to, oppose  that, which  was 
.^keiii  on  tb,e,  opposite  side.  It  is 
also  upQii-,  tlj,e  I  same  grounds,  that 
a  witness,  who  has  been  examined 
in  chief  before  the  hearing,  cannot 
be  re-examined  before  flie  master, 
without  an  order,,  and,  then,  not  to 
any  matter  to  which  he  had 'before 
been  examined;  iDickens'j.^OS. ',',}. 
and  .-that  a  'witjiess,  once  examined 
before  the  master,  cannot  be  re- 
exalmined,  without '  an  '  ofdefi' '  '(2 
Ves.  ■270.  2''Maddock's  •Gh.'  39i, 
,393.)  i ,  Ip  trials  at  common  la,w,  the 
cause  is  heard,  a,pd,  the  verdict 
taken  at  one. sitting,  and  all  oppor- 
'  tUiiity '  for  getting' '  up  suppletMy 
proof  is  precluded." 

18  Former  Eq.  Eule"6T. 

l4Appleton  V.  Eoaubert,' '45  Fed. 
281.  i:     '.::■    ,■  :  - 
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fere  to'prevent  irrelevakit  questions'. "iii'Tkfii  only  way  to  object 
for  irrelevancy  was  foji?:tlie  witness:  to  refuse  to  answer  anii  thpn 
ttt' waive  the  objection  upofi.  a  motion  tojcosoapel/liini  to  answer  *® 
■or  upon  contempt  'proceedingsi"  iWhere  the  witness  or  the  evi- 
■dence  waS  privileged^"  on  it  clearly  and  affirmatively  appeared 
thali  the  evidence  sought  could  not  possibly  be  cibmpetent,  ma- 
I  terial  or  relevant,  which  very  rarely  happened,  such  a  motion 
w^Tiid  be'd^hie'd;^^  ibttt  a  witrnfess  ordinarily '^W0S>2(iirm|(ig'lled'.  to 
itnswer  all  Questions  which  mi^t  possibly  be  relevtot 'or  ma- 
terial,-provided  thait'hb  was  not  puivileged.*"'  It  was -held:  thjat 
this  rule  applied- J  to  depositions  i  taiken-  upon  a  co/minission  of 
■dedimus  proiesiatem,'^  issued  ■  under  section  eight  hundred  and 
^ixty-sijc  of  the  ^Revised-  iBtatuteSf.lof ;  th&  United; .  States, '  after  a 
geferal  notice  by 'the  plaintiff,  that  hei  desired  the  evidence  to 
te'tafen  orally  5'*^  unless,!  for  special  reasons,  the  i  court  ordered 
it  tb  be  taken  upon  written  iriterrogatories.^^ ■■  This  system 
;i)'rodueed  great  abuses.'  Records  were  swollen  with  irrelevant 
matter  consisting  not  only  of  testimony  but'  of  discussions  be- 
tween counsel.  Before  a '  c'ase  could  be  heard,  the  courts  re- 
quired thai;  this,  all  be  "pfintedj/and  fees  be 'p'aid,  the  clerks  of 
the  courts  for  filing  the  sanies'.'  The  consequence ' was  that  a 
rich  aiid  unscrupulous  defendant  could  make  litigation  so  ex- 
pensive anddelay'a  case'sb  long  that  fidor  men  feared  tO'  aSseri 
their  rights  on  the  equity  side  (rf  the  courts  of  the  Uriited  States. 
The  evil  was  especially' prominent  in  litigation  concerning 
patents.  The  ne-s^  i^ul^s,  have,  it  is  hoped,  abolished  it ,  fpr- 
ever.    It  has  been,  held  thatiitjhe  taking  of  depositions  before  a,n 

':  ;'        ■-.'■■':  i''         ■>./■'/  ...  ..     .  : 

iSBle'aa'e  v.  Garlington,  92  U;>  S..      v.  Boorman,  137  Fed.ir995;  Dowagiac 
1,  4-8, '23  L.  ed.  521,  522?-524.     ',  Mfg.  Co.  v.  Lochren,,  C.  C.,:A.>  143 

18  Independent     Baking  i   Powder  .Fed.  211;  swpra,;  §' 343j   \     -      i.( 
Oo.  V.  OJoormani  137  Fed.  993.     See  '      M  perry    y.    Rubber    Tire  , "Wheel 
iJowagiao  Mfg.   Co.   v.  Lochren,   C.      Co.,   138   Fed..  836; -Dowaglap  lilfg. 
Gi  A.,  143  Fedi  211,  w^liere  the. -form      Co.  y.  Lochren,  C.  C.  A.,  143  Fjed. 
of   the   application- was  '  a   petition  ,  211.;.i..,     i,.;        :"[  -     ,  i- 
for  mandamus.    ■       -                   .;  '           .  ,'*1  BiSGhpffseheim .  v.    Baljzer,  ^10 

IT  Butler  V.  Fayer^feathfer,  ;C.  Ci  Fed.  il ; , .  Encyolopsedia    Brittaannioa 

A., '91  F«d.  458.    !     .;     ..  Co.  v.   WcRner  Co.,  138  Fed.^461; 

H'Butler-v.  jfayeftVeatherT'^C.  C.  infra,  %  355.  ,  ,  .„ 
C,  91  Fed.  458;  Dowagiac  Mfg.  Co.  «2  Bds;Ghoff?clieiin    v,  -  Balt^er,;   10 

vi'Loohrfen,  C  Ci 'A.;a43  iFed:.r211.  Fed.  1.  ,        :     .j' 

19  Independent  Baking  Powder  Co.  '        :i     !     i  ,, 


1136  EVIDENCE.  [§3:53 

examiner  iu  an  equity  suit  is  not  a  judicial  trial,  nor  part  of.  a 
trial,  but  merely  a  proceeding  preliminary  to  a  trial,  and  that 
neither  the  public,  nor  the  representatives  of  the  press,  have  the 
right  to  be  present  against  the  objection  of  either  party.**  A 
recent  statute  directs  that  testimony  in  such  proceedings  in  suits 
by  the  United  States  under  the  Anti-Mouopoly  Lavi^  shall  be 
public."* 

§  353.  Testimony  taken  after  a  cause  is  at  issue  and  be- 
yond the  jurisdiction  of  the  court.  It  often  happens  that  a 
witness,  whose  testiihony  is  needed  by  either  party  to  a  suit  in 
equity,  is  beyond  the  jurisdiction  of  the  court.  In  siich  a  case, 
his  testiraony  can  be  taken  in  six  ways,- — ^by  deposition,  accord- 
ing to  the  acts  of  Congress ;  *  by  a  commission  under  a  dedifnus 
potestatem;^  by  letters  rogatory  ;*  in  the  method  prescribed  by 
thei  laws  of  the  State  where  the  court  is.  held ;  *  and  by  a  special 
master  or  examiner,'  or  a  master  *  appointed  by  the  court  where 
the  suit  is  pending  to  take  testimony  in  another  district,  or  even 
in  a  foreign  country.'  In  such  cases,  applications  to  compel 
witnesses  to  answer  questions  or  to  punish  them  for  contempt, 
must  be  made  to  the  court  of  the  district  where  -the  testimony  is 
taken;'  and  if  application  to  the  court -for  subpcenas  is  neces- 
sary, the  court  of  such  district  inust  issue  them.®  Where  a  party 
lives  without  the  district,  the  court  has  the  power  to  postpone 
the  trial  to  enable  his  deposition  to  be  taken,  unless  he  is  present 
in  court  and  within  reach  of  a  subpoena.^" 

83  U.  S.  y.  United  Shoe  Machinery  erl  Gair  Co.,  C.  C.  A.,  196  Fed.  492, 

Co.   of  New  Jersey,   198   Fed.   870.  493;    U.    S.   v.J  Standard   !?an.itary 

A  bill   to   Invoke   such  proceedings  Mfg.   Co.,    187   Fed.   232.     But   see 

open  to  the  public  has  been  Intro-  Arnold  v.  Chesebrough,  35  Fed.  1 6, 

duced 'in  Congress.  and   Celluloid  Mfg.   Co.  v.  Russell, 

24  Act  of  March  3d,  1913.  35  Fed.  17. 

§3.53.     I7}ifra,'§§  354,  355.  « Consolidated     Fastener     Co.     v. 

« infra,  §§  356,  357.  Columbian  B.  &  T.  Co.,  85  Fed.  54. 

B  Infra,  §  358.  T  Bate  Refrigerating  Co.   v.  Gill- 

4  27  St.  at  L.  17;  §  359,  infra.  ette,  28  Fed. -673. 

B  White  V.  Toledo  R.  Co.,  G.  C.  A.,  »  U.  S.  v.  Standard  Sanitary  Mfg. 

79  Fed.  133;  North  Carolina  R.  Co.  Co.,  187  Fed.  232.     ' 

V.  Drew,  3  Woods,  691 ;  Re  Steward,  B  U.  S.  v.  Standard  Sanitary  Mfg. 

29  Fed.  813;   Johnson  Steel'  Street  Co.,  187  Fed.  232.  ..But  see  Eq.  Rule 

Rail  Co.  V.  North  Branch  Steel  Co.,  52.                           . :                   .      , 

48  Fed.  191;  Re  Allis,  44  Fed.  217;  "Frost  v.  Bather,  173.  Fed.  847, 
Re  Spofford,  62  Fed.  443;  fie  Rob- 
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!  n§  354.'  Depositionfr  de^bene  esse  undier  ithe  acts  of  Con- 
gcess.n  Tlie lactsi  of  Congress  Vi^hiehiauthoFize  depositions  to  be 
taken  Se  feen-eeissa,  apply  to  cases  at  common  law  and  in  equity.*^ 
Tb^y !  arcasfollows  •: ,  "The  testimopiyof  ainy'witness  niay  be  taken 
in  any  leiOTleauseidepending  in'  a  Districts  or  Circuit  Court  by 
depo^ition-'^e  hene  esse,  -v^ben  1ihe!witnessi  lives  at  a-grfeater  dis- 
taiiee  iromtbe'piace  of  teial  ■  than  one  hundred  miles,  >ot  is 
bound  on  a  voyage  to' sea,  or:  is  about  to  go  out  of  the  United 
States,  or  out  of  the  district  in  ■which  the  ease  is  to  be  tried,  and 
tO'  aigrbater-distaifoeiithamiiome  hundred  miles  from ■  the  1  place 
of  trial,' before  the  time  of 'trial,  or  when^  he -is!  ancient  and  in-* 
firm.,:,  The  deposition  may  be  takeni  before  any  -judge  of  ;any 
court  of  Ltfcje  United  States,  or  any  commissioner  left  a;  (Circuit 
Court,  oi"  any  clerk  of  a' District  or  Circuit  Court,  or  any  chan- 
cellor, justiee;  or  judge  of  a  Supreme  or  Superior  Court,  mayor 
or  chiefi  magistrate  of  a  city,  judge  of  a  County  Court  oriCourt 
pf  Common  Ele^s.of  any  of  the  United  States,  or  any  notary 
public,  iiqt.b,eing,of  epunsel  oriattorney  to  either  of  .th^; parties, 
i{iiqr  interested  jjU  ^the  evefi,t;, of, tli.^,.^a,i^se.j.,.!Reasonable notice,  ihusJ; 
first  be  given  in  writing  by  the  party  'Or  his  attorney  proposing 
to  take  such  deposition,  to  thp,  opposite  party  op, , his  attorney  of 
repord, ,  as  either  may  be  nearest,  which  notice  shall  ,^^tate  the 
name  of  the  witness,  and  the  time  and  place  of  the  taking  of  his 
deposition;  and  in  all  cases  m  rem^,  the  person  having  the  agen- 
dy  or  poSfeesSibii' of  the  property, at  the  time  of  seizure  stall  be' 
dee'itied  the  adv^r'se  party,  uiitjl  a  claim  shall  have  been  put  in; 
and '  "rt^heiieVei',  by  reason  'of  the  'absence  from, the  district  and 
w<dnt'of  an' attorney  of  record  or  other  reason,  the  giving  of  the 
notice  therein  required  shall  be  impracticable,  ,it  shall  be  lawful 
f(;5  take  such  depositions  as  there  shall  b^  urgent -neeesssity  for 
taking,  upon  such  notice  '^s  any  judge  authorized  to  hold  courts 
in  such., .  circuit ,  or  district  shall  think  reasonable  and  direct. 
Any  'pers6n  may  be  'compelled  to  appear  and  depose'  as  provided 
by''thi's  Section,  in'tlie'skme  rnanrie'r  is 'witnesses  may  be  com- 
p€!lle4  to  appear  and  testify  in  court."  ^    Every  person  deposing 

§  354.     IStegner     y.  ,  Blake, .  36  t£|,keii  before  a  judge  of  probate  if 

Fpd.  18?;  U._S.,R.  S.,r§  ^63^        j  ,  "bis  court,  is  a  court  of  record,  Mer- 

'''8yl'S,,'R.  s!,;§  ,863.     It,  .has  beep  rill  y. , -Dawson,  Hempst.  ;563-;  ,s.  ic, 

held    that   the    deposition    may    be  -sub    nom.      Fowler    v.    Merrill,  ,  11 

Fed.  Prac.  Vo.  11.-72.  ,  ,,,        ,    , 
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as  provided  in  the  preceding  section,  shall  l)e:  cautioned  and 
sworn  to  tell  the  whole  truth,  and  carefully  examined.:  His  tes- 
timony shall  be  reduced  to  writing,  or  typewriting,  by  the  offi^ 
eer  taking  the  deposition,  or  by  some  other  person  underthis  per- 
sonal supervision,"or  by  the  deponent  himself  in  the  officer's  pres- 
ence, and  by  no  other  person,  and  shall,  after  it  has  been  reduced 
to  writing  or 'typewriting,  be  subseribed  by  the  deponent."' 
"Every  deposition  taken  Imder  the  two  preceding  sections  shall 
be  retained  by  the  magistrate  taking  it,  until  he  delivers  it 
with  his  own  hand  into  the  court  for  which  it  was  taken;  or 
it  shall,  together  with,  a  certificate  of  the  reasons  as  aforesaid 
of  taking  it,  and  of  the  notice,  if  any,  given  to  the  adverse  party, 
be  by  him  sealed  up  and  directed  to  such  court,  and  remain 
under  his  seal  until  opened  in  court.  But  unless  it  appears  to' 
the  satisfaction  of  the  court  that  the  witness  is  then  dead,  or 
gone  out  of  the'  United' States,  or  to  a  greater  distance  than  one 
hundred  miles  froiU  the  place  where  the  court  is  sitting,  or  that 
by  reason  of  age,  sickness,  bodily  infirnlity,  or  imprisonment 
he  is  unable  to  travel  and  appear  at  cotiTt,  such  deposition  shall 
not  be  used  in  the  cause."  *  These  sections  do  not  apply  to  the 
taking  of  depositions  in  foreign  couhtries.*  A  deposition  cannot 
-  be  taken  under  these  statutory  provisions  after  an  appeal  to  the 
Supreme  Court  or  the  Circuit  Court  of  Appeals,  has  been 
perfected;  for  the  case  is  then  no  longer  "depending"  in  a 
Circuit  Court.*  This  practice  has  no  application  to  cases  pend- 
ing in  the  Supreme  Court.''  ;  Eithei:  party  to  an  action  at  law, 
or  a  suit  in  equity,  may  be  thus  exami,ned  under  oath  when  the 

How.   375,    13   L.    ed.   736;    or   ariy  6  Cortes    Go.    v.    Tannh^iuser,    18 

county  judge,  Voce  v.  Lawrence,  4  Fed.  6'67 ;  Stein  v.  Bowman,  13  Pet. 

McLean,  203.    It  has  been  held  that  209,  10  L.  fed.  129;  The  Alexandra, 

the  deposition  cannot  be  taken  be-  104  Fed.  904;   Coiiipania  A^ucarera 

fore  a  township  justice,  Sehutte  v.  Cubana    v.    Ingraham,    Maxwell    & 

Thompson,  15  Wall.  152,  21  L.'  ed.  Beals,   180  Fed.  516.     But  see  Bis- 

123;    or  a  judge  of  a  county  com-  chofTsheim  v.  Baltzer,  10  Fed!  1. 

missionier'sv  court,    Garey   v.   Union  6  Richter  v.  Jerome,  25  Fed.  679, 

Bank,    3    Cranch,   C.    C.    91;    or    a  681;      S laughter-House     Cases,     10 

judge  of  a  city  court.   Freeman  v.  Wall.  273,  19  L.  ed.  915.'        ' 

Holmead,  5  Cranch,  C.  C.  102.  7  The  Argo,  2  Wheat.  287,  4  L.  ed. 

3  U.  S.  K.  S„  §  864,  as  amended  241 ;  Richter  r.  Jerome,  25  Fed   679 

May  13,  1900.                                          •  681.                                            '     "        '' 

4U.  S.  R.  C,  §  865. 
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other  statutory  conditions  exist.'  It  has  been  held  that  a  wit- 
ness or  a  party;  not  ancient  or  infirm,  cannot  be  examined  under 
this  statute  dehene  esse  before  issue  joined,  although  he  resides 
moi-e  than  one  hundred  miles  'from  the  place  of  trial.*  The 
magis1;rate' should  write  down  and  return  to  thecourt  any  species 
of  -evidence  'offered'  before  him,  and  cannot  exclude  evidfeuce  on 
the  ground  that  it  is  not  pertinent.  It  belongs  to  the  court,  'on 
the  return  of  the  deposition,  to  determine  whether  the  evidence 
is  pertinent  or  not.*"  The  relevancy  of  a  question  and  the  right 
to  halve  the  ■deposition  taken  will  be  testedy  if  the  witness  refuses 
to  ansvs^er,  and  an  application  is  made  to  punish  him  for  con- 
tdmpt.**  The  statiitory  provisions^  being  in  derogation  of  the' 
common  law,  ai'e,  .strictly  csohstrued.*^  Consequently,  before 
depttsitidns  thus,  takefi' can  be  read  in  evidence,  the  party  that 


8  Lowrey  v.  ICusWorm^  66  Fed. 
539;  Supra,,  §  339.  ' 

9  Stevens  v.  JSto,,  K.  &  T.  Ry.  Co., 
10,4  ^M-  P?^'  ^)^°W^  v,,]y[ac(5inniss,, 
C.  C.  A.,112  Fed.  377;  Hartman  V. 
Feenaughty,  139  Fed^  887.' Gon't'ra, 
Lowrey  v.*  Kusworni,  66  Fed.' 539.  ' 

10  Esc  parte  JudSoh,  3  Blatchf .  89 ; 
Adee  v.  J.  L.  Mott  Iron  Works,  46 
Fed.  39.  See  Thomson-Houston  El. 
Go.  V.  Jeffrey  Mfg.  Co.,, 83  Fed.  614. 

11  So;  parte  Peck,  3  Blatehf.  113; 
Ex  parte  .  Jndsoii,  3  BlatcM.,  89. 
Where  the  .witnpss  or  the  ,evidejice 
is  privileged,  Butler  y.  Fay erweath- 
er,  C.  p.;  A.,  91  Fed.  458;  Dowag|ae 
Mfg.  Co^  V.  Lochren,  C.  C,  A.,  143 
Fed.  211 ;  or  it  clearly  and  affirma- 
tively appears  that,  the  eyidence 
sought  cannot  possibly  be  compe- 
tent, material  or  relevant,  and  that 
it  would  be  an  abuse  of  the  process 
of  the  court  to  compel  its  produc- 
tion, as  for  example,  when  it  re- 
lates to  matters  alleged  in  part  of 
a  pleading,  which  has  been  previous- 
ly stricken  out  by- the  eou'rt;  -Inde-' 
pendent  Baking  Powder  Co.  v.^  Boor- 
man,  137  Fed.  995.'  Such  a  mo- 
tion was  denied:    In  dependent  Bak- 


ing Powder  Co.  v.  Boornian,  137 
Fed.  995 ;  Dowagiac  Mfg.  Coj  v. 
Lochren,  C.  C.  A.,  143  Fed.  211; 
supra,  §  .34?,;  but  a  witness,  may 
be  compelled  to  anavi'er  all  ques-, 
tions,  vvh'ieh  may  possibly  be  rele- 
vant or  material,  provided  that 
he  is  not  privileged;  Perry  v. 
Rubber  'Tire  Wheel  Co.,  138  Fed. 
836 ;  i  Dowagiac  Mfg.  Co.  v.  Lochren,. 
C.  C.  A.,  143,  Fed.  211.  If  there  is 
any ,  dojibt  on  the  question  of  itsi 
relevancy,  the  motion  to  compel  an 
answer  will  be  granted.  Independ- 
ent Baking  Powder  Co.  v.  Boorman,. 
137  Fed.  995;  Perry  v.  Rubber  Tire. 
Wheel  Co.,  138  Fed.  836;  Butte  & 
B.  Consol.  Min.  Co.  v.  Montana  Ore 
Purchasing  Co.,  139  Fed.  843.  Where 
the  master  certified  to  the  court  a 
questiop  which  a  Witness  refused  to 
answer,  and  the  proponent  failed  to, 
press  the  motion  to  compel  an  an- 
swer it  was  held  that  he  thereby, 
waived  his  right  to  the  same.  Dr. 
Peter,  H.  Fahrney  &  i  Sons  Co.  ,v. 
Riiminer,  C.  C.  A.,  153  Fed.  735. 

12  Bell  V.  Morrison,  1  Pet.  3;ol,  7 
L.  ed.   174. 
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offers  them  must  prove  tliat  compliance  was  made;  with  all  the 
requirements  of  the  statutes,  or  else  that  these  requirements 
were  waived  by:  the  opposite  party. ^*  There  is  no  presumption 
that  a  deposition  was  prtoperly :  taken,^*  The  certificate  of  the 
magistrate  is  prima  facie  evidence  of  such  a  compliance,^,*  His 
certificate  that  the  witness  lives  more  than  one  hundred  mil^S, 
froin  the  place  of  trial  is  prima  facie  .evidence  of  that  fact,.^f 
and  when  that  appears  by  such  certificate,  or  by  testimony  in 
the  deposition,  it  will  be  presumed,  without  further  proof,  that 
the  witness  is,  at  the  time  of  trigil,  more  than  one  hundred  mijes 
ayay."  When  the  distance  is  great  the  court  ijaay  take  judicial 
noticp  of  the ,  f  act.^'  A  witness  lives,  within  the  meaning  of 
the  statutei,  at  a  place  "where  he  can  be  f oiind  and  is  sojourning, 
residing  or  abiding  for  any  lawful  purpose."  '^  .  It  has  been  held 
that  he  lives  at  a  place  where  he  has  gone  for  his  health  to  re- 
main for  an.uncertain  time.^"  .  If  the  witness  doqgnot  live, more 
than  one  hundred  miles  from  the  place  of  trial  the:party  who  has 
taken  his  deposition  .must  prove  that  his  disability  to  attend  still 
continues,  and  that  due  diligence  was  used  in  seeking  to  procure 
his  attendance,  before  the  deposition  can  be  read  in  evidence. ^^ 
The  previous  issue  of  a  subpoena  is, not  essential  if  proof  of  the 
inability  of  the  witness  is  otherwise  given. ^*    If  it  appears  that 

tion  was  deniedf  Independent  Bak-  20  Ibid.    The  fact  that  a  witness 

18  Bell  V.  Mornsan,"  1  Pet.  351',  7  is"^  a  seaman  on"  a  gunboat  stationed 

Xj.  ed.  174;  Harris  v.  Wall,  7  -Hdw;  "  in   a  harbor,^  but   liable   to   be  'or- 

693,  ^2  L.  ed.  875.                          '  •  dered   to   some   other    place',    is,    it 

14  Bell  V.   Morrison,    1   Pet.    351,  seems,    not    sufficient    to    authorize 

7   L.   ed.    174;  -Banks   V.   Miller,   1  the    taking  '  of    his    testimony    de 

Cl-anch,  C.  C.  543.  6g„g  gs^g  ;„  ^j^jg  manner.    The  Sam- 

iSHarrisV.  Wall,  7How.  693,  12  uel,  1  Wheat.  9,  4  L.  ed.  23.     . 

U  ed.   875;   Thorpe  v.  Simmons;  2  ^^  p^^^^^^^  j^^  ^^   y.'  Southgate; 

Cranch    C.  C.  195:^  g  p^^    gp^^  g^      g  L.ed:  243,  2^6^ 


The  Samuel,   1  Wheat  9,  4  L.   ed. 


16  Patapsco  Ins.  Co.  v.  Southgate, 

5  Pet.  G04,  8  L.  ed.  243;  Merrill  v.  „„    ,,,,     ,      ...     , 

Dawson,    Hempst.    563;    s.    c.    sui  23 ;,  Weed  y.  Kellogg,  6  McLean.  44 ; 

nom.    Fowler   v.    Merrill,    11    Hovy.  ^''^^■''-  Gr<=<=np!ds,  1. Cranch,  C.,  C. 

375,  13  L.  ed.  736;  Tookerv.  Thomp-  ^^?.'  ^^^  ^'  Ingi-a^ain,  ,2,;Wagh.  C. 

sotii  3  McLean,  92.  ^-  *^'',''   Baumert,  v.  Day,  3  .Wash.i 

"Texas  &  P.  Ry.  Co.  v.  Reagan,  C.  C   34,3;    Pfittibpne  y.  Derringer, 

C.  C.  A.,  118  Fed.  815.  *  Wash.   C. -C,  i215;   Read  v.  ;Bert>^ 

18  Mutual    Ben.   Life  Ins. '  Oo.    v.  rand,  4  Wash.  ,C.  C.  558^  Brown  v. 
Robison,  58  Fed.  723.            "  Galloway,'  Pet.  C.  C.  291. 

19  Ibid.  82  Park  v.  Willis,  1  Cranch,  C.  C. 
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at,;!tih§,!  time. iwEen.  the  deposition  was  lakeinitlie  .witness  lived 
moT:e  httan  one  hundred  miles  , from  the  place  of  trial,  the 
opposite. party),  iTipon- whom. ithe. burden; then  rests,  may  prove 
that  aiU  the'  timlei  of.  (trial  he  liwds' .within  one  hundred  miles.^' 
"AjCtual  residence  ,  and  not  i  domicile  is-  <  tihe  j  test j^*  m  Whether  a 
witJiesSfuesidesiimore  than  ©ne'ihiindi'ed  iniiles 'frorii  the-' place  of 
trial  is  tcf  bq.dete'rjiained  by  theiactjialdistance  by  usual  routes.^* 
It  .has.  been  held  thaifc.  parol  evidence  is  inadmissible  to  shoW  a 
sufficient  reaaomi,!  .where  the i .magistrate's-  certificate  gives  one 
that'  lis  iinsuffieiehtj^*  '  Wo-  order  bf '  rule  of  the-  court  is  necessary 
in  ordento  take  depositions  ih  this  mannSi-.^'"  Although  one  dep- 
osition -has  been  already  taken,  yet  a  second  deposition  of  tjje 
saine  ■wjjtiiess'  may  be  takeii  without  ,au  ordej- of  the  ,co.iiyt,^'  Any 
one,  ,eyg^.  a  .party  to  .the/svi^t;- may,. serve  the i  notice.?*  If  iJiei 
United:  States  'be'  a  piarty,'  it  seemS' that  service  of  the  noticb 
should  be  made  upon  the  nearest  district  atorney.*'  It  has  been  - 
held  if  ah,' attorney  tas  been  employed,  in  a  case  .and  is, -Still  em- 


357;    Leatherberry    v..  E?.deJiiffe,    5i 
Cra,nch,  C.  C.-550,,  ,;  ,.i,|,    .-e 

23  Penfl  V.  Ingraliam,  2'W!(shi  iQ.'' 
C,  487 ;,  J^i;o-wn  v.  Galloway,: 'Pet.  C. 
C.    29]';,  .PpttiJ^one  iv.   Derringer,    4; 
Wash.     2J5f    jRjissell  ,  y.  ;  Agliley, 
Hemp^t.  546^,549;  i^ep4i  y-/KellPgg; 
6  ,Mc];iep.n,,.,,4i4;    Wh itf oird  v.. , -Clark 
Co'.,,  11,9", XJ.  S.-  522,,;30;,L.  ed.  ,,5,0,0,;  .1 
P^,1j!ipsco   Ims,,  Co. ,  V.   Southgate,,:5,r 
P^t>  604,,§  L.,ed./243.,;,,,     ,,  ,     .;;;,;■. 

24I{'ji;ogt  y.  Barber,  17,3  '  Fed.  i  848. 

Z5  Ba;  parte   B«ebee,.  2.  Wall.  .Jr. 

?6  ;\^(i,eaton  .v.  Love,  l.Cr^jich,  C. 
C,,j|l;5],,, ,  BjUtiiSseiBunklei.-vi.i  Wproes-i ; 
ter,,  5  ,Biss.,,]0,2j!,  ^t,|js  :.tlie  proper 
practice  fpr.the.'magisirater to  s.tate 
in,hi^,;certifleate,tJia,^  he  was.notiof ' 
CQiipsejlifjfor  either;  party  nor  in,terr, 
ested  in  .thei  evient  of;  the  caugej  Gaiit- 1 
sJ,de,,C,qal,.  Co.  |V/  Mapcwell,  .20   Fed.. 
187;  ,,I),ono,lM,e  V.   Rpber.ta,   19,  Fedi., 
863.,.,,,3B;u.t  ,s.ee.  Millcir  ,v.i„YoUngi,;-8.| 
Cranoh,  G.,.Q,; 53;,; Peyton  y.  Veitehj 
2  .Cranch,,,  C,  ,,C,,-]23';  ; Ste-n',art  -v. 


Townsend,.  41  Fed.  121.'  It  lias  been 
held  thati  thie.  magisitrate's  certifi- 
cate need,  not  state,  the  witness'' was 
"sworn  tff  testify  the i  whole  .truth" 
if,  it  statels  that .  the  witness  was 
sworn.  BussEiEd.  iv. ,  Gatalibo,  '2 
Cranch,  (C.  C.  421.  /But  see  Eaiiler 
-vi  IJayiies,  Hempst.i  689 ;  .Gatreft  v. 
Woadward, i.2i  CraUch,  C.  G.  190. 
Nor,  perhaps,  ithat.'thei  witness  is 
not  a  resident  of  the  district  where 
the  .case,  is  pending.  -Sage  v.  Taus- 
zfcyy  6tCent.  L;  J.  7. 

87  Bettibone  v.  Derringer,'  4  Wash 
215;  .Buobingbam  v.  Burgessj  3i'Mc 
Lean;  3,68.  ,  But  see  Walker  v.  Par 
ker;:.5  Granch,  O.  C.  639. 

28  .Jjifaah, ,  .  tenant  of  •  Gonhett '  v 
WiHiamsy.-20  Wall.  226,  .i22  L.  ed 
254.  .See  Ui  S.  v.  iTilden,  Fed.  Cas 
No.  16,522.  ..1  ..',     .i    ■ 

asHenning  v.  Boyle,  112  Fed. 
397';  Young,  v.  Davidson,  5 'CranCb, 
C.  C.  515.   •:    •  ';    ';■■     '•  .• 

SOT,he>Argo,  2  Gall.-3M.i<..!       '     ' 
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ployed  therein,  notice  shonld  be  given  to  him,  although  hehas' 
never  formally  appeared  on  the  record.*'-  The  service  of  the 
notice,  at  least  when  made  vipon:  the  party,  mnst  be  pergonal, 
nnless  otherwise!  expressly .  authorized  as  provided  for "  in  the 
statute.'*  The  notice  must  be  served  a  reasonable  time  before 
the  taking  of  the  deposition.'-  The  notice  mnist  show  ion  its  face 
that  the  contingency  has  ihkppened  which  confers  .jurisdiction 
on  the  magistrate,  and  gives  the  iparty  serving  it  a  right  to  have 
the  deposition  taken ;  so  that  the  party  upon  whom  it;  is  served 
may  be  able  to  jxidge  wheth0r.it  is  necessary  for  him  to  attend.'* 
It  has  been  held  that  the,co,\^rt  jhas  no  jurisdiction  to  vacate  or 


31  Allen  V.  Blunt,  2  M.  &  W.  121. 

32  Cariington  V.  Stimsoti,  1  Curt. 
437.  Contra,  Merrill  v.  Dawson, 
Hcmpst.  563;  s.  c.  sub  mo?».  Fow- 
ler V.  Merrill,  11  How.  375,  13  L. 
ed.  736.'    '      • 

33  Jamieson  v:  Willis,  1  Cranbh,' 
C.  C.  566 ;  Renner  v.  Howland,  2 
Craneh,  C.  C.  441;  Barrell  v.  Si- 
monton,  3  Craneh,  C.  C.  681 ;  Am. 
Ex.  Nat.  Bank  v.  First  Nat.  Bank, 
C.  C.  A.,  82  Fed.  961.  An  liour's 
notice  has  been  held  to  be  reason- 
able. Leiper  v.  Bickley,  1  Craneh, 
C.  C.  29 ;  Bowie  v.  Talbot,  1  Cfanch, 
C.  C.  247;  Atkinson  v.  Glenn,  4 
branch,  C.  C.  134.  But  see  Ren- 
ner V.  Howland,  2  Cranchj  C.  C. 
441;  Irving  V.  Sutton,  1  Craneh,  C. 
C.  567.  It  seems  that  it  is  not  prop- 
er to  serve  a  notice  for  the  taking 
of  a  deposition  during  a  term  at 
which  the  cause  could  be  tried, 
Allen  V.  Blunt,  2  W.  &  M.  121; 
Bell  V.  Nimmon,  4  '  MtLean,  539 ; 
Contra,  Union  Pac.  Ey.  Co.  v.  Reese, 
C.  C.  A.,  56  Fed.  288;  or  so  short  a; 
time  before  as  not  to  allow  an  at- 
torney, if  he  attend,  to  reach  the 
court  before  the  commencement  of 
that  term.  Bell  v.  Nimmon,  4  Mc- 
Lean, 539.  Where  the  parties  and 
their  attorneys  lived  in.  the  place 
where  the  deposition   was  taken,  a 


notice  that  the.  deposition  would  be 
taken  "before  William  G.  Peckham, 
Esq.,  Notary  Public,  or  some  other 
officer  authorized  by  law  to  take 
depositions,'',  etp,.,  was  heldj  suffi- 
cient when  the  deposition  was  taken 
before  another  notary.  Gormley  v. 
Bunyan,  338  U.  S.  623,  632,  34  L. 
ed.   1086,   1089. 

34Aldrich  V.  Nye,  U.  S.'  C.  C, 
S.  D.  N.  Y.,  Lacombe,'  J.,  Oct.  31, 
1891;  Harris  y.  Hall,  7  Hbw.  6^3,- 
12  L.  ed.  875.  CoHtfd,  'D'elmtt's  >'. 
McCulloch,  1  Craneh,  C.  €.  28;  Sage 
V.  TaUszky,'  6  Cent.  L.  J.  7.  If  the 
witnesses'  Christian  names  are  un-" 
known,  the  inclusion  of  their  sur- 
names in  the  notice  will  be  suffi- 
cient. Claxton  V.  Adams,  1  MacAr. 
(D.  C.)  496.  See  '  Carrington  v. 
Stimson,  1  Curt.  437.  If  the  notice 
state  that  the  taking  of  depositions 
will  be  fidjourned  from  day  to  day, 
it  seems  that  depositions  taken  up- 
on an  adjourned  daj^  will  be  re- 
ceived. Knode  V.  Williamson,  17 
Wall.  586,  21  L.  ed.  670;  Sage  v. 
TauSzky  ■  6  Cent.  L.  J.  7.  But  see 
Kirkpatrick  v.  B.  &  0.  E.  Co.,  24 
Pittsb.  L.  J.  51 .  A  notice  '  that  a 
■party  will  on  the  same  day  take  de- 
positions of  witnesses  in  different 
cities  is  unreasonable,  arid  such  de- 
position  will    be   suppressed;    even. 
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extend  the  notice-. '° ,  Under  the  former  practice,  it  was  custom- 
ary tbifile  in  the  clerk's  office,  :the  notice,  or  a  copy  thereof,  with 
an  affidavit  showing  proof  of  service  thereof  and  proof  of  the 
pendency  of  the  suit,  and  the  clerk  then  issued  a 'subpoena.*® 
Whether  this  has  been  denied  by  the  new  Equity^  Rules  has  not 
yet  been  decided.*''  It  seems  insuificient  to  swear  the  witness 
to  tell  the  whole  truth  concerning,  such  interrogatories  as  may 
be  pulfto'  him.  He  should  be  swoTn'  or  should  affirm  to  tell  the 
wlible  thith  as  far  as'  he  knows  concerning  the  matter  in  contro- 
,  versy  betweleh'  the  pa'rties.*'  It  seeiiis  that  if  the  witness  is  prop- 
erly sworn,  it  is  necessary  that  he  be  also  cautioned  to  testify 
the  whole  truth;  *®  and  thail;  the  oath  may  be  administered  after 
the'  deposition  has  been  reduced  to  writing,  as  weir  as  before.*" 
If  the  witness  has  conscientious"  scruples  about  taking  an  oath, 
he  ruay  af&rm.**  The  certifibateQfi  the  magistrate  that  the  wit- 
ness has  such  sonscientious,  scruples  is  sufficient  evidence  there- 

of.«'  ';   .   '  '      \  ,';",  '         .;^  /"       /   '\  [ 

It  has  been  held  that  g,  -^liritness  may  be  compelled  ,to  attend 
for  the,  purpose  of  having  his  depositioji  taken  de,.  hem,  esse, 
either  by  a  subpoena  t^wces  tecum,  or  the  writ  oi  habeas  corpus 
ad  testificandum,  but  that  a  commissioner  cannot  issue  a  writ 
of  habeas  corpus  to  take  a  person  from  a  jail  for,  the  purpose  of 
giving  his  Reposition  before  such  a  commissioner.*'  A.  subpoena 
duces  tecum  may  be  issued  by  the  court  to<  compel  the  production 

it  has  been  held,  if  tbe  opposite  pa,r-  152;  Pendleton  y,  Forbes,  1  Cranch, 

ty  appeared  at  each  by  counsel  and  507;  Garrett  v.  Woodward,  2  Cranch 

cross-examined,  provided  that  before  190;    Rainer    v.    Haynes,    Hempst. 

the  direct  examination  th6  objection  689.;  Wilson  S;  M.  A.  v.  JaSkson,  1 

was  specifically  stated,  and  although  Hughes,  295 ;  U.  S.  v.  Smith,  4  Day, 

such  party  had  served  .similar  no-  .1.21.  .,   >    j                         /              •; 

tiees  of  the  taking  of  depositions  ,at  39  Doe  d.'  Moore  v.  Nelsonj  3  Mc- 

other  times  and  places  on  liis  own  Lean,  383 ;  Brown  v.  Piatt,  2  Cranch, 

behalf.     Uhle  v.  Burnham,  44  Fed.  253.  Contra,  Luther  v.  The  Merritt 

72?*,.                            1  Hunt,  1  Newb.  Adm,  4. 

;  ,  85,  Kline  Bros.  &  Co,  v,  Liverpool  *"  Toker  v,  Thompson,  3  MeLean, 

&  London  &  Globe  Ins.  Co.,  184  Fed,  92. 

.sm.r                           .     •  "U., S,  R,  S.,  §  L        ■ 

:  86  Davis,  v,   Davi^,   90   Fed,   791;  « Elliot    v.    Hayman,   '2    Cranch, 

Ex  parte  Judson,  3  Blatchf/89.  678,                                                i 

87  See  Eq,  Rules,  52,  54,  ^  Em  parte  Peok,  X  BUtchi.  nS; 

88S<iutte  V.  Thompson,  15  Wall,  U,  S,  v,  Tilden,.lQ  Ben-.  506. 
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of  books  add  papers  in  connection  < with  sncli  deposition.** 
Under  tlie  former  practice,'  a  subpoena  duces- 'tecum  could*  only 
be  issued  by  an  order  of  tlie  court.*^  Whether  the  new -Equity 
Rules  permit' suchi  a  subpoena  now  to  be*  issued  by  the  officer 
taking  the  depositioh  has  not  yet  been  decided.*^  Ai  party  can- 
not be  compelled  by  a.  subposna  to  produce  papers,!  books  &c., 
which  would  not  be, material  or  competent,  as,  evidence,  merely 
for  the  purpose  of ,  refreshing  his  ijiepiory,*''  but  the  production 
of  papqrs  w];iich,are  material,  may  be, thus  compelled,*' , not,  how- 
ever, it  has  been,  held,, by  the,, client  from  an  attorney,  who,  lias  ' 
a  lien  upon  the,  same.*'       i      '   , .  ;  ' 

The  rules  Goncerning  theiexclusion  of  evidence  clairned  to  be 
incompetent,  irrelevant,  or  immaterial,  are  the  same,  as  those  in 
depositions. taken  withiii  the  original  jurisdiction.'"  A  Witness 
Avill  be  cqnipelled  to  answ,er  any  question  that  may  .possibly  be 
material,  subject  to  his  right  to  be  protected  in  his  constitutional 
privilege."  It  has  been  held  'that  after  a  party  has  examined  a 
witness  in  chief  under  the  statutory  provisions  and  demanded 
aii  adjournment,  he  has  n!o'  right 'to  withdraw'the  jjroc'e'edihgs, 
and  that  aiiy 'party  in  interest  may  c6inp6l  such  'Witness 'to 
appealT  and  submit  to  cross-examination. °^  '  Either 'party  may 
obtain  an  order  compfelling  the  return  of  a'depositita  thus 
taken. '^  '  After  a  deposition  has  been  taken,  the  court  may  allow 
its  return  for  'cross-examination',  where  the  counsel  for  the  party 
thereto  entitled  has  not  attended  because  of  a  reasonable  excuse,'* 
or  it  may  allow  a  further  cross-examination , on  newly-discovered  i 
facts.'*  The  court  has  the  power  to  compel  tRe  opening  of  such 
a  deposition  ,before  the  ;tr,i,al,  upon  the  motion,  of  either  party 
against  the  objection  of  the  other. '*>  It  is  the  safer  practice:  to 
'  ■-         "         '  .  .  .,  I  - 

«U.  S.  V.  Tilden,  Fed.  Cas.  No.       Co.,    138    Fed.    836;     Butte    &    B. 
] 6,522;  Davis  v.  Davis,  90  Fed.  791,       eonsol.   Min.    Co.   v.   Montana    Ore 

48Daiicel   v.   Goodyear   Shoe 'Ma-      Purofcasing  Co.,  a39'Fed.  84.3. 
chinery   Co.,   128   Fed.   753;    supra,  ii  Em   ptt»-«e    Barnes,   1  ■  Spragiio, 

§  34].  133;   J?e  Rindakopf,  24  Fed.  542.  ' 

«S6e  Eq.  Rule  52.    ■        '    '  63  ph-st  Nat.  Bank  v.  Forest,  44 

iTEx  parte  Peck,  3  Blatchf.  1]3;       Fed. '246.  "       '  ■' 

U.  S.  V.  Tilden,  10  Ben.'  566.  6*  Pennsylvania     Sugar     Refining. 

48  Davis' V.  Dayis,  90  Fed.  791.  oo.  v.  Am.  Sugar  Refining  Co.,  171 

*9  Ibid.  Fed.    579. 

60  Supra,  '§§  339,  343.  B5  The  Norm'and'ie,  40  F6d:  596. 

61  Perry   v.    Rubber    Tire    Wheel  66  u;  S.  V.' Qlilden,  10  Ben.  170. 
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hayei  ihe'-witliiess  sigh  his  deposition.^''  'No  iioi;iGe  of  filing  a'_ 
deposition:  need  be;giyenMto  a  party  who  knows  it  has  been 
takeEiP' :  I  lAi  State  statute  requiiangr  depositions  to  he  filed  a  cerr 
tain,,num>hei;,ofj,days  before  trial  was  not;  followed  by'the  Eed- 
eral  9pui|t.**.i,An.|pbjection  tOithe  iadnaissibility  of  such  ^a  depo- 
sitjLoii,  upoU/^hp  g;round,,tyhat  i^jis  no|;", shown  tl^g,t,tlie  witness  is 
beyond  the  reach  of  a  subpoena  at  the  time  of  the  trial,  must  be 
Blade  .wheUf-it  is,  offered' in  evidence,  and  will  not  he  considered 
when  interposed  for  the"  first  tiiiie  in  the  courliof  revieW.^" 
An '  objection  1:6  an'  entirte "lifepositioh'  is  unfeiiabre  if  any  part 
thereof,  is  admitted  in'evidencf!.*^  It  has  been  held  that  a  4§P0", 
si tipn,, should, :?i9t  ppi_ suppr^se.^  begaijsei  the*. witness  refused  toi 
apswer.'.competent  questionsji'ibiut  thiat  the- "proper,  remedy  is  an' 
order' compelling; the-witheBg 'lb  answer  the  saiHe.®*  Where  such 
witnfesS' is  a  defendant,  h'ite  ajiiswe'r  earinbt'be'ytrickeii^  out  be- 
ciduse  of  siich  refusal.^'  EitKer  party  may^  offer  .part  erf  the, 
deposition,  ,pr.pjdde,d  that  it.is,,;aotfa  fragment  which  cajunot. 'be' 
imderstood  withoui;  jaferenceto  what  is  omitted; **  but,  in  such' 
acasejithe  Other  party im'ay. offer  what' was'  dmiitted.'^^'  Where 
the' taker  of  the  depositipri  fails  to  offer  the  siariie  in  evidence, 
the'ppposihg  party  may  offef|'all  or  a  part  thereof  and,  the  taker 
niay  jliiien  put  ..in  eyid,ep,ce  th,e  resj;,*®,  /Wh,^re  ,thei  witness  is 
present'  uppA  the  trial;  and  is:  tendered  in  open,  court'  by  one 
party  tSi-the  other,  the' latter  dannot  read  his  deposition,  except 
to  impeach  testiniphy  then  given  by  the  witness  orallyl*'' 

§  SS5.  T'bi'm  of  deposition  under  acts  of  Coiigresb. 
The  dpposition  should  state,  either,  in, its, "body  or, in  its  caption, 
thftname  pf  the  court  where  the  cause  isi  pending,^  the.  title ;  of  > 

.,    ,  J,    /,;ii    ^  .,i.'  '-^  ./  .  -      ■      .  1,1.'     .  ;:  '      .■'  •/•     -■• 

BTThorpe  ,-vrHSimmo.5is,  2,  qpanGh,,  63  BE^rnes  v.  Tre,es,  ]  94i  Fed.  230. 

]95,.^,      |^,,,|  ,;t                       .     ,    ;i,.<i  s*  protty  v.,  ^Gljicage  Great  (Weat- , 

68Nelgo?,,,Ti.    Woodruff,...!,  BlAcIi;,i  err  Ry.  Co.,  C.  C.,A-,  169  ,F^d.-593.- 

15,6j^,,  Leatjicrberry    v,   ,Ra,dp!i%;5„  66  i6id.  ,     ,,  ,,     _,,  , 

Cra.nch.  550,  ^.For  pract,ipf  Yiien,  si,  66  H.  ^oh,erer  &jCo.;  v.  Everest,  p,,. 

depoVtion  'is.'de^^royed/ ,see    St^^^^^  C.  ,A.,']68  F^d.|822.  |,,,,;j,,    ,,   .,,     .. 

bms'v!  Duncan  ,,10.8  U  S."  32,  "       '"  e7Texas  &  .P.Ry.  ,Cp.' v.,  Wilder, 

'5^'Valicer'v.,  fc'oUmi,  .59'' Fed.  70.  C.''b.  A.,  92, Fed.  953;  Texas '&,, P. , 

60  Columbus  *iFSy.  do.  v!  'Patterson,'.  Ry.   Co.   v.   Watson,   C,   C.   A.j  ,  112 

Ci'd:  A.,l'd'F'ed.''^k5'."''' •  ■'    ""  '  Fed.  402.           '"     '"'''"        ''■''.' 

ei-iiitteflitisch- v?  A'teliison,  T.  4  §  355.     l;Vari 'Ness  v.  Heineke,  2 

S.  F.  Ry.  Co.,  198  Fed.  46.  Cranch,  C.  C.  ^59.'    '''  ■■       ' 

iBz'il.  tgch6reta"CS.  v.  Evei'est;  C.  '    ■'           ■'.'''    '"     '    '"■ 

C.  A.,  168  Fed.  822.                             -  '               '           "         '    ' 
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the  cause/  and  the  pkce '■where  the  depbiSition  is  taken.'  ,;If  :the, 
deponent;  reduces  the  deposition  to  writing, -the  magistrate  must 
certif 3^  that  it  wafe  ■  reduced  to'  writing  by  the  dep6ntent  in  his 
presence:*  Consent  may  waive  objection  to  the  person  who  takes' 
down  the  deposition.*  Consent  mky  waive  an  oinissroii  by  the 
witness  to  sign  the  testimony,  which  was  taken  dbwii  in  short- 


2  Peyton  v.   Veitcli,   2i  Crancli,   C. ' 
Gi     123,1     Siiijlth     v.-     qplemaii,  ..a,- 
Q;anch,  C.  C,  237. ; .  Centrp,  ,v.'  JCep^ip, : 
■Z    Ci-ancli',    C,   Q.',  ]'(J8;"  Waskern    v!' 
Diamond,    HeiiipStl'   701;     Allen  'v. 
BluHt,.  2    W.  *   M.  'i2T."    Bat"  see 
Voce  V.  Lawrence,  4   McLean:,   2.03; 
Buckjngli^m  \.  Burgess,.  3., McLean, 
368 j    Pannijll  y.   Eliasoti,  ,3,, Crancli, 
C",  C.''358;     Merrill    V.    "Dawson,^ 
Hemp^t;'  5B3';  s.c.  sub  noin.  Powler 
V.  MTerrill,  11  How.  375,   13  L.  ed.' 
736.  '■-     '.'■.'. 

3  Pendleton  '  V.  Forbes,  1  Cranch, 
C.  C,  507;  Tooker  ,v,  Thompson;  3 
McLean,  92. ,  A  slight  error  in  tlio 
caption,  su'cli  as  a  mistake  in  spell- 
ing the  name  of  a  party,' Van  Ness 
^.  Heineke,  2  Cranch,  C.  C.  -259; 
01-;  th,e  pniission  from  the  '  title  of 
the  cause,  off  the  nar^ie,.of  qne  of 
several  plaintiffs  or-,  defendants,,  is 
not  a  ground  of  suppressing  the  de- 
position. Pamil'l  'v.'..' Eliason,  ■  3' 
Cranch,  !C.'  C,  358 ;  Egbert' V.  Citi- 
zens'  Ins.   Co.,   7    Fed.   47;    Merritt 

^  V.  Dawson,'  Heinpst.  SftS ;  s;  C.  sub 
nom.  Fowler  v.  Merrill,  11  How. 
375.  See  also  Voce  V.  Lawfence,  4 
McLean,  203.  '.The  heading  of  tlie 
notice:  "United  States  of  JSmeric'a, 
State  of  Illinois,'  County  of  Cook, 
Rs.'  In  the  ■  Circuit  Court' of  the 
Uniteii  "Stafesi"'  was  h'eld  not  suffi- 
ciently irregular  to  avoid  the  depo- 
sition. Gormley  y.,,Bunyan,  138  U. 
s;  623,  634,  34  L.  ,ed.  1086,  io90. 
The  omission  of  the  name  of  the 
county   from   the  caption   is   not  a 


fatal  defect.    Van  Nessi'v. 'Hpineke, 

■'  2  Cranch,. C.  C.  259.,  .,,', 

,  *Edmpnspn  V,  Barjr,el,  2  Cranch, 
C.  C»  228;-  .Rainer.  V.  ;  Haynes, 
Hempsi.  689;  Pettihon^  v/Derring- 
ei,  4  Wash.  215.  Before  the  ameiid- 
ment  of  May!  13,  1900,  it  was  held 
that  the  certiiicate  should  show,  that 

,  tlie  _ip,^gi8trate, ,  reduced  ,thj!,  te,sti-, 
mony  in  writing  himself,  of_tha1j,it, 
was  done  by  the,,  witness  in  nis  pres^ 
erice.'.  Cobk  'v.  Burnley, 'ix  'W''ail. 
659;  2'0  L.  ed.  29;'  U.  S.  v.^  Smith,' 4' 
Day  (Conn.;).  121;  Bell  v.. .Morrison,; . 
1  Pet.  351,  355;  7  L.  .fed..  174,  176;' 
Bussard  v.  Catalinp,  2  Cranch,  C.  C. 
421;  Donpliue  v^  Roberts,  19  Fed. 
863.  dontra,  'Vass'e  v.  Smith;' 2' 
Cfarich,  C.  C.  31;  Van  Ness  v. 
Heineke,  2  Cranch,  C.  C.  259;  Cen- 
tre V.  Keen,  2  Cranch,  ,C.  C.  3.98,;  , 
Elliot*  V.  Piersol,  a,  ,Pet.  328,  335, 
7  L.  ed.' 164'j.l08,;  Cook  .v.  Burnley, 
n  Wall.  659,  20  L.  ed.'  ^9."  But  see' 
Vasse  V;  Smith, -2  Cranch,  C.  C.  31':'' 
U.  S.  V.  Smith,  4  Day  (Conn.),  121;- 
Ma'i-stih '  v.  McRae,  '  Hempst.'  688  ; 
Rainer  v.  Haynes,  Hempat.  689. 
In  oiie  oase,''a  deposition' 'waS  re- 
jected because  the  magistrate  cetti- 
fied  that  "the  form,"  an  evident  slip  ' 

of   the   pen   for   "the  same!"  which 

...     ■  ■■  ...  .u 
were  the  words  of,  the  statute',  .then 

in  force,  "Tfvas  rerliiced  to,  writing." 

Voce  V.  Lawrence,  4  Mql^ean,  203 ; 

Burtpn  v^  Simmons,  2,Cr^ijoh,  C.  C. 

195-  ■""-    i.   /-''  ",.i     ■''-■i   .< 

6  Stp-jvart   V,   Towjispnjd,;!  41  jFed. 
121.  ■  ■       '  .■..'  /     ', 
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.h.aud.*,r  It  kas  been  said  that  a  witness,  upon  a  second  exaiinina- 
tipn,  may  read  over:  and  subscribe  as >  his  second  deposition,  a 

■  copy  of  one  formerly  made  bylhim  in  his  case.'  The  objection 
that  the  magistrate  dqes  not  certify  .that  the  deposition i  was 
signedlby  the  witness  in 'his  presence,  is  notrfatal.'  ;  A  mistake 
in  (the  n^ind  of  witness  (in'.the  notarial  certificate  will'  not  make 
the  deposition  'inadmissible,  when  the  name  is  correctly  stated 
in  the  caption.^  The  certificate  should  state  whether  the  parties, 
were  dr  were^ot  present  or  represented,'"  arid  show  the  reasohs 
for  which 'the  deposition  was  taken."  The' notice  need  n6t  be 
attached! 'to  the ' dfe|)ositiori.''*  '  Except' linider  extraordinary  cir- 
cntristarib'es,"'i;o'pies  instead  of  the  origiiials  of  exhibits  or  so 

'Mti'ch' thereof  as  is  ■Required  by  either  party,  imist  be  annexed 
to  the'depositioii.'*  Tf'the  depdsitioii  is  sent  by  mail,  the  magis- 
t*atri  shbuld  certify  that  it  wsis^'retalned'  by  him  until  sealed  up 
and  directed  to  the  court.**  The  certificate  need  not  state  that 
the  dfepositiori  has' been  sealed, 'provided  that  it  appeiar^  by  the 


J  ,  6  Coljlj^biis   Ey.   Po!  v.  Patterson, 
C.  C.  A.,  MSKed.  245. 

1  Samuel  Brps.  &  Cp, ;  v.  Host^t- 
ter,  C.  G.  A.,  118  Fed.  257,  258,  ,259. 

8  Van  ;Negs  y;.^H&ineke,  2,  Crancli, 
C.  C.  259;  Centre. V.  Keen,  2  Cranch, 
CI.,  C.,]98.  If  the  deppsition  bears 
th^  witness'  ,signa,ture  and  •  aBPiear,s 
to  ,liave  ,been,,j;efJ)iO|^d,  |to„fvriting  ,by 
the  magistrate,, ^it,|. is,, sufliciLenj;, -J al- 
though the^  c,ejr-tifi,ea,te.  dpe^^ncjt,  say 
thai  it  .was  signed  by  tj^p  yyitness. 
Bussard  v.  Catalino,  2, Cranch,  Q. 
C.43,^.  Bu,t;see  Coolf,  V.  ,Bu);!jl;eyi  11 
Wail.  659,20  L.  ed.  29;.  Donahue  y. 
Poberts,  19,  {"ed.  863,  ,,,      < 

,,   sCpIumbus  Ry.  Co.  v.  Patterson, 
C.,C.jA.,  ]43,Jf,d,.,24g.,,  :  '     , 

'     10  Curtis   V.   ]^ailwa.y   Co.,   6   Me- 

^i'^^JirM-  -MMr,.!/.-,    ,0,,.,..;;';  ^■■ 

llShutte  V.  Thompson,  15  Wall. 
]52j,,21  L.  ed.  123;  Sage  y.^'^^usglcy, 
■4''centL!,''ItJ/.7; 'Harris  Vy  "VVall,,  7 
How.' '693,  "^12  t.  od.  8"75';  'Wopdwart 
v-.^  fla,ll,  2  Cra,.r|ch,,^,C^  C,  235,  Wliea- 
ton   V.  Love,   1   Cranch,   C.  C.  451; 


Jones  V.'  EhcfwIesV  1  Cranch,  C.  C. 
523.  See  supra,  §  355.  It  has  been 
Jield  that  a  certificate  sufficiently 
shows  the  reason  for  making  depo- 
sitipns,  if  the.  caption  of'  the  deposi- 
tion /states  wlien  the  depositions 
,ypere  taken,;  .twithout  ;giving  the)  dis- 
^apc^,, from  ythg,. place  of  taking  to 
the  place  of  trial;,  wherei  th6distanee_ 
is  in  fact,  and  is  welj  knowfl  by  all 
parties  to,  be,  more  jthan  ipne  hun- 
dre'd  jipiiles  from  the  place  oftprial. 
Egbert  v.  Citizens'  Ins.j  Co.,  pf  Mo., 
7  Fed.  47.  ■■   ;"'■;,■,'.  ,, 

12  Stewart  v.   Townsend,  41   Fed. 

l^i;''''  '  ■'        \  ■■'    '  ■         ^'.\ 

13  Daiicel  V.  Goodyear  Shoe-Ma- 
■c'kinerj^'  Co., 'U;  S:  C.  'C;,'  B.,  Mass,!, 
1'905. ""See  Illinois  Car  ifc  %.  Co. 
V.  Li'nstrotli  Wagop  Go.  C.  "C.  A., 
'112  Fed.  737;   U.'  S.  R.  'S.,  §'  869. 

1*  Shankwiker  v.  Readijig,'  4  Mc- 
Lean, 240 ;  Jones  v.  Ne'ale',  1  Hughes, 
2;68;.,,.But  seuSteWart  v.  ToWnsend, 
41  Fed.  121'.  >       ' 
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envelope 'til  at  the. -deposition  was' sealed."  i'  If  tine  'magistrafe 
have  an  official' seal  under  which  he  usually  certifies  his  acts;' it 
seems  that  this  certificate  should  be  under  that' seal.**  It  seems 
that  it  will  be  presumed  that  he  'occupies  the  official  fpbsition 
which  he  assumes  in  his  certificate;  "''certainly  so  if 'he  be -a 
notary  public  and  certifies  under  his  notarial  seal;"  and  this 
may  always  be  proved  by  oral  testimony  like  any, other  material 
fact.'^  The  deposition  may  be  directed  to  either  the  judge  or 
the  clerk  of  the  court.^"  It  cannot  be  read  in  evidencje  if  inten- 
tionally opeiie4 ^^^.y^li®*®  ibAit  in,  court,"  except  by  ^consent, 
which  , it  I ■ys'ill  be,  well  to  .have  lappear  by  wjriting  duly  signed 
and  filed  with  or  indorsed  on  the  deposition.*^  '^here  ,th e. certifi- 
cate fails  :to  state  certain  material  facts,  by  leave  of  the,  court 

,;■..  i;    ',,ii.i     '-I'M!  M    'i  111  I  ,:,■■',  •■  ;!■      .^   ,     -  , 

the  deposition  rnay  be  ■wijt^h^dra'wnt  f r(j)m  ithc  plerk's ,  office,  the 
certificate  amended,  and Jihe  deposition  then;  refile^,**  If  an 
attorney  appear  and  cross-exaiuine  a^wi,tness:  without  objection, 
he  thereby  wai|yeS|.any  laic]f,.^pf  ;n(3tice,  or  ■  irregularity  in  the 
notice,**  or  in  the  form  and  manner  of  the  proceedings,**  or,  it 
seems- an  incompetency  in  the  witness  then  known  to  him,*®  or 


,  15  Egbert  v.  Citizens'  Ins.  Co.  bf 
Mo.,  7  Fed.  47,'  50.  If  the  deposi- 
tion, is  sealed' up  with-  the  seal  of 
a  corporation,  across  which  are 
written  the  name  or  the  names  of 
the_ person  or  persons  who  took  the 
■deposition,  it'iS  'siiffifcieiit.  Re  Thom- 
as, 35  'Fed.  337.     '    '' 

16  Paul  V.  Lowry,  2  Cranch,  C. 
C.  628.  But  see  Price  v.  Morris, 
3  McLean,  4.'         ■         '       '     ,    . '   . 

1'  Ruggles   V.   Bucknor,    1   Paine, 

358;  Price  V.  IStorris,  5  McLean,  4; 

Vasse  V.  Smith,  2  Qranch,  C.  C.  31; 

Whitney,  V.  Huntt,  5  Cranch,  p.,  C. 

120.     But  see  ,Tookej-  y.  Thompson, 

3  McLean,'  92. 

.'        '■    ■    ^ 

18  Dinsmore       v.       Maroney,  '     4 

Blatchf.  416. 

19  Paul  V.  Lo-wry,  2  Cranch,  C.  C. 
628;  Dunlop  v.  Munroe,  1  Cranch, 
C.  C.  538. 

20  Thorp  V.  Orr,  2  Cranch,  C.  C. 


33'5;   Whitney  V.  Huntt,  ''6   branch, 
C- C  120.'    '■    ■     '  "    ' 

'  21B6ale  V.  Thompson,  8  'Cranch, 
70;  Tlie  Roscius,  1  Brown;  Adm. 
442;  Fe  Tliomasi  35  'Fed.337.  The 
accidental  opening  in  the  mail'  of 
an  envelope  bdntainirig'a  deposition 
taken  by  a  "commission  under  Rule 
,67  does  not  authorize  the  suppres- 
sion of  the  deposition.'  Eillert  y. 
Craps,  44 'Fed.-' 164.  '         ''' 

22  The  Roscius,  1  Brown.  Adm. 
442.  '•' 

83  Gartside  Coal  Co.  v.  Maxwell, 
20  Fed.  187;  Donahiie  v.  Roberts,  19 
Fed.  -863 ;  Leat^erberry  v.  Radcliffe, 
5  Cranch,  C.,  C.  S6o'.  '  '  '  '  * 

24  Dinsmore  v.  Maroney,  4  Blatchf. 
416.      "'      "    -  ■■'"■''      '    ■-'     ■    '  - 

25ShUtte  V.  Thompson,  15  Wall. 
152^  21  L.  ed.  123;  Re  Thomas,  35 
Fed'.'  822'.'  ''''"'     '  '• 

28  U.  S.  V.'  One  Case,  1  Paine, 
400.      '  '    ■        ' 
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ahy^'tBe'rf^riiial  dfefettJ  His. |)¥eseiiGe,'  however,  if  he  deolimes 
to  take  any  part  in  the  prbceediSfgsy  does  not.^^  '  It  is  the=  saler 
a&d' tii^'  uiHaT- §i'actice ^f e¥'>''the ' cdiinsei  preseiit'  to  not^  -on  ''the 
record  41T'6l)'j^c'tioiife  to'the  JFbrm  of  questions ;  arid  to  the  admis- 
Bioii;pf  an  eich!ibit;'  and  d  failure  to  hcite  kiM'  y,h  objection  might 
5?'e  heldW^e'k  waiver  by  a  "party  wlio  was  present  or  represented 
at '"ffe  examiiiation.'^*  The  matter  objected  to  should  he;  specifi- 
cally pointed  out,  and  the  grounds  of  the  objection  stated.^' 
IrregularitieSjiare  waived  by  consent  to  open  depositions  "with- 
out prejudice  to  any  objections  to  the  inclosed  deposition  .'other 
than  relating-  Ip  pulflicatip^  and  ;ppening,j  .ivhich,  is  hereby 
waived..";*'' :  An  objection,, to,  the,  failure  of  .a^ witness  to  prpduce 
a  paper  to,  which  ,h©,  referred,,  or  which  ,was;  called  forj  e;an  on,ly 
be  naade  by  a  motion,  to;  suppresa  the  deposition.,^'  In  general, 
all  defects, in  form'''  or  ito  the,, competency  or i relevancy,  of  evi- 
dence'! cans  only  be  rdised'  by  a  Jmotion  to  supprOss'  the  depo- 
sition, whicTi  is  seasonably  made  beforfe  the  caSe  is  ■  called  for 
itrial,'*  and  the  eoui^t  may^  and  usually  will,  when  such  a' motion 
is  'granted/  allow  ah  adjournment  of  the  hearing  ih  order  that 
the  testimony  may  be  taken  again,  provided  that  the  obje'etion 
can  then  be  obviated^*^'  The' denial 'of  such  'a  'motion  i'i  no 
'ground  for  the  reversal  of  a  jtidgmeht  at  common' law,  lihless 

a^Harria '  v.  "Wall,  7  Ho^^.  '693,  12  '  '  '  32  cMtbh  v.  Ailams,  1  MaeA..  Jj). 
L.:,ed.'87'5.  ;.    ■    ^"ii     -HSfT  "'..,-    '  ^.)   496';   Bank  of'Danvill'fe  v.  I'rav- 

,.128.0/,,    ^Iquity.Ejule,   ^'J  ;.■  iS,,,C.  ejrs,  4  Biss.  507 ; 'Brooks  v.  Jenkins, 

Rule  |:,3,.    J^linoi?,  .Car  ,&,  Eq.,,Co.  3 |McLep,i^,  43,2,;  ^Jile  v.  Buvnha,iin,  44 

v^'.Linstrotli'wagojj  'co.,.C.   C,'a.,  ,  Fed.  729,  730;  .How.ard,  v.^.|tilUYpll, 

iik"   Fed".''''f37r'i'ersbns'V."Be\ing,  B-A'Co.,  13,^  U.  S.  199,  35  L.  ed. 

116  Fed,  877.             .'                .^  147,^  Bibb  v.  Allen,  1^  U.  .^.,,48], 

'  Z9:Pers'bnL  V.  M'ing,  ll6',Fed,  877.  '^88^37,    L,    e.d.    819,   ,82?;',, -Sa.niuel 

"'  30r§tewart.V.   iowns^dr  41 '  Fed.  Bros,;.&,  Co.  v.  Hostetter^  C.  C.  A., 

]2].  '..                           .,                 1  /  ^1^,  Fe,a,  ^57.    I  See'  flickf^rsoa  ,y. 

.'^l,Blackburn,,v.  Cj;a!wf.ordj  iflM'.  Matli^son,  SO  Fed.  73,  75., 

175,  18  X,.,|e,d.  ISoV^ipans  y!  N.,,Y.  33  vVard  y,  Cochran,  C.  C.  A.„  71 

&E.  R.  Co.,  2IH0W.88,  i6'L,e|d/68.  Fed.  127.,                  .,,|i          .„  ..     M 

As  to  the  transmission  and>iji,en,lifi-  34  Bibb  v.   Allen,   149   U.  .S.  i4«], 

cation  of  exhibits,  see  Giles.v.  Bax-  488,  37  L.  ed.  819.,-  822.     , 

son,  36  Fed.  882;  Bird  v.  Halsy,  87  35  Luther  y.  The  IMerrJtt  Hunt,  1 

Fed.  671;  U.  S.  v.  Fifty  Boxes,  92  Newb.  Adm.  4;  Doe  d.' Moore  v.  Kel- 

Fed.  601.  ^°">  3.  McLean  383.   '                  '      J 
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upon  the  trial  an  objection  is  duly  made  to  tlie  admission  of  the 
evidence  and  an  exception, taken.'*  ,  .,^r 

§  356.  Commissions  issued ,  under  a  deplimus  potesta- 
tem.  Thp  Revised  Statutes  provide  that  "in  any  case  where  it 
is  necessary,  in  order  to  prevent  a  failure  or  delay  of  justice, 
any  of  the  courts  of  the  United  States  .may  grant  a  dedimus 
potestatem  to  take  depositions  according  to  cornmon  usa,ge." 
"And  the  provisions  of  sections  eight  hundred  and  sixty- three, 
eight  hundred  and  sixty-four,  and  eight  hundred  and  sixty-five 
shall  not  apply  to  any  depositions  to  be  taken  under  the  author- 
ity of  this  section."*  This  statute  applies  to  criminal  prose- 
cutions,* informations  for  forfeitures,'  actions  at  lav?,*  and  cases 
in  equity.*  The  words  "common  u^a'ge,"  when  applied  to  a  suit 
ineqliity,'  signify  the  ordinary  practice  of  courts  of  equity.* 
It  has  been  held  that  the  usage  referred  to  is  the  common' usage 
at  the  time  of' the  revision  of  the  Statutes  of  the  United  States 
in  1874;''  that  it  does  not' direct' the  Federal  courts  to  adopt 
all  subsequent  laws  of  the  States  wherein  they  sit ;  *  and  where, 
prior  to,  18Y4,  the  Federal  courts  within  a  district  had  adopted 
a  practice  of  their  own,  such  practice  may  be  continued;'  that 
accordingly  in  the  Southern  District  of  Kew  Tork,  those  courts, 
even  when  sitting  at  common  law,  are  not  bound  by  the  sections 
of  the  State  Code  of  Civil  Procedure  regulating  tlie  execution 
of  commissions  to  take  testimony  in  foreign  countries,  but  may 
t,srice  them  in  accordance  with  the  old  practice  in  the  district 
upon  written  direct  and  eross^vj^^^i'^og^^o^'i®® ;  ^iid  when,  the  an- 
swers of  the  witnesses  are  in  a  fdreigu  langiiage,  they  may  be 
translated  by  the  commissioner  of' under  his  direction,  and  onlv 
the  answer,  as  thus  interpreted,  be  returned;*"  but  that  in  dis- 
ss Union  Pao.  Ey., Co.  v.  Reese,.  C.  4P,eters  V.  Provost,  1  Paine,  64. 
C.  A.  56  Fed.  288.    Cf.  Z^cl;  v.  Am.  » Bischogpcheim     v.     Baltzer,  .  10 

Car  &  Foundry  Co.,  ]27  Fed.  723.  Fed.  1.  ' 

§  3.16.     ir.S.  R.  S.,  §  8(58;  Jones  6  U.  S.  v.  Parrott,  1  McAll,.  447. 

V.  Oregon  C;  R.  Co.,  3  Sawyer,  523;         'I'U.  S.  v.  Fi'fty  Boxes  and  Pack- 
North   American   Transportation    &      dges  of  Lace,- 92  Fed.  601. 
Tr.   Co.   V.   Hovvells,   C.   C.   A., '  1^1  8  Ibid. 

Fed.  G94.      '  9  Ibid. 

2U.  S.  v.-  Fifty  Bo.\es  and  Pack-  Wlbid. 

ages  of  Lace^  92  Fed.  603. 
:    8U.  S.  V.  Cameron,  JSFed.  794; 
U.  S.  V.  Wilder,  14  Fed.i  393. 
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tricte  Whierfe  there  is  no  fettled  practice  the  State  jjractice  shbuld 
he  f oUdweid.*^  In  a  case  of  doubtful  authority,  the  condition  that 
a  safe  doriduet  be  furnished  to  the  plaintiff  was  inserted  in  an  or- 
ddf 'for  a  commission  to  examine' witiiesses  on  the  part  of  tlie  de- 
fendstnt  in  a  foreigQ  c'ountry/^  but  a'Coriimission  to  prove  docu- 
ments wa;s  allowed  without  such  a  isoriditioii.^'  Depositions  iiiay 
be  takeii 'uiid^'f' this  section  of  the  llevised'  StatuteSl'eVen  though 
the  witness  live  within  one  hundred  miles  of  the  court  where 
the  cause  is  pending;  **  or  in  a  country  with  which  the  United 
States  are  al' war'.^  puch  a  commission  is  not  grajated!  as  of 
course,  but  only  upon,  good  cause  shqi^."  /The  applicatipn.will 
or<iii^arily  .be  denied  v^hpu  the.  testimony  can;be  taken  ,^e  J)0pi.e 
e^se^  imder^ Section -^fiS,. 91  Jh(s  E-ejrj^^e^'S.tatvites."    T^e,  appli- 


11  lbi,d.;  Biiiaicum-,  v!  '  feirjc,  3 
Ci-ijiicli,- '29'3,  2  L.  edi'SW;' 'Jones  v. 
Railroad '  Co.,  3  Sawiye'r;  523 ;  i  S,'  c, 
Fed-..  Ca,s,'.No.;  7,480.  ni  !..y",;- 
_^ laHoUanfler  y.  J3aiz,  i40  F,6d.  659,.i 
KojV^.case  jivliere  a  commission  was 
issued  to  examine  an  expert  in  a 
fbieign  dolifit'ry,  see  Hdlliday  'v'. 
Scliultzeberge,  57:Fed.r660.     '   ■:    ,-■ 

,13  Hollander  v,  Baiz,  43  Fed.  gs. 

iVWellford  V.  Miller,  1  Crancli, 
C:  C."48o;-Eii:ssen   vl ' 'St'tciian,'  3 

w.  &  M.  isr.'  '-"'•'  '[  ■''' '-'   '''■ 

,15  Peters  v.  Provjost,"  1  Paine,-  64.'' 
16  U.  S.  V.  Parrott,  1  McAll.  447; 
Magone  v.  j  Coloiradp,  Smelting  & 
Min.  Co.,  135  Fed.  846.  i.  An  appli- 
cation for-  a  dedimus  potestatemto 
tftke  testitnony  b,ef or?  <  trial,  alleged 
t|iat  tlie  action  was  (to  recover,  dam-: 
ages  for.  the  negligent,  death  of 
plaintiff'.s  fa,ther,  ftndi  that  plaintiflFs 
were  non-re.sidenta  and  minors;  that 
the  neg)igenee :  alleged,  consisted  '  in 
defendant^si-  fa,ilure  |tQ.i.inS'tr»c.t  de- 
ceased regarding  the  damgerg ;  of  4iis 
eniBloyment,;:he  being  ignpii'aiit  (and 
illiterate  V  that)th^,  only  ipersojis  who 
could  give  infflrmation  asjto  dece- 
dfflit's  dea,tji,  ■a.ndv  tUei  ,r,ules ,  and ■  reg- 
ulations under  which  decedent's  bus- 


^in,es8  was  conducted  at  tl^e  time, 
were  pei'so'ris  in  dyfeh'd'ant^s  emy oy, 
aiid  that  thg'tl'uth  of  the  allegations 
of  plaintiff's  complain't  must  neccs-! 

I .s^rily ,  itje   es|;ablish.ed,,  by   the,  tes.ti- 

,  mony  of  ;def,endajit's,^.er,van|ts;  ,tha,tj 
defeiidant  had  refused  to  permit 
pliaint'iffs'  representative  to  ciiter  its' 
works  and  bxamine  the  plade' of'tlifef 

,  accident,  ;  and  ;  that  at  the  inqnestii 
over  decep,sejl's  ,  remain^  jiive  jpye- 
VHt^^ss?.?  testified,  two  cif Whom, 
sitice  the'-' '  accident,  had'"'  left '  the' 
State;  that-plaintiffs  were  iiiikble  to 
ascertain  their  whereabouts  or 
that  of  ^  anotlier  of  such»  eyewittififes- 
es  and  that  plaintiffs  verily  belWve 
there  is  danger  of  losing  the'testi-' 
inony  of  other  important  witnesses 
through  ideatli,  disease,  or  accident. 
Hqld  that  Siich  allegations  wore  ^uf- 
ficienitito  entitle  plaintiffs  to  the  re- 
lief demanded  under  Rev.  gt.KU.' S. 
§,866' (U.  S.  Comp.  Sfe  190],  p. 
663),  authftriizing  tlie  taking 'ofiide'- 
positions  of  witnesses' in  order  to^ 
prevent  a.iailurei-  or  delay  of :  jus- 
tice. Zych  V.  Am.i  Foundry  Co.,  1 27 
Fed.!  723.     ,  ,.,;:      • ,., 

l'?,Hemiing  v.  Boyle^  112  Fed.  397. 
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cation  must  be  ijijide,  in  open  cpurt,  ,^n,d  not,  to  a,  iv4S^  ^* 
chambers;"  and  must  be  accompanied  ^by.  an  affidavit  ,sbo\Ying 
that  the  testimony  which  thjC;  party  defines  ^q4^1^p4§,mater^jEil.''. 
It  seems  that  the  commission,  need,  not  specify  th|^,  je;^^ct ,  place 
where  the  depositions  are,.t;Q;be  ta;ken;,]:|];|;,i;f  it  do,  );he, commis- 
sioners should,  .conform,  to  it  Up  that  reispeptcY"  '  Whether  a  party 
will  or  will  not  be  required  before,  the  commission: is  issued  to 
name  the  witnesses  to  l)e  examined  under-  it,  depends  upon  the 
discretion , of  the  court,  to  be  exercised  under  the  circumstances, 
of  each  case.^^  It  has  been  held  that  neither  !party  has  the  right, 
except  under  extraordinary  '.circumstances,  to  have  the  testi- 
mony talcen  orally ; '^  unless,  for  special  r^asbhs,  me  court 
orders  it  to  be  taken  lijioii  written  interrogatories ';  ^'  that  the 
defendants  may  be  permitted  to  criss-exarnine  orilly,, ''although 
the  complainants  have  filed  interrogatories ;  ^*  but,  in  t^at 
case,,  the  cpiuplainants,,,  will  be.  .given,  ^  leave  to  withflraw 
their  interrogatories,  ,  and  '  to  examine  „  their  witness,  oral^ 
ly.^'  When:  testimony  was  taken  in  a  iremote  juris- 
diction— Texias,  the  suit  pending  in  the  Southern  Dis- 
trict of 'Wew'  York — it  w'as,  held  that  the  counsel  for  the 
other, side  mighi  interpose  ,t|veir  objections. to  the  testimony  and 
prepare ,  their  cross-interrogatories,  after ^  the  direct  testimony 
had  been  returned ;  or  that,  if  they  then  elected  to  cross-examine 
orally,  the  witness  must,  on  reasonable  notice,  be  produced  for 
such  cross-examination,^*  l^^fore  the  issue  of  the  commission, 
the  proposed  interrogatories.iShould  be^  filed  ^''i  and  ■served,  upon 

18  Peters  v:  .Provost,  1  Paine,  64..      land  Tr.  Co.  v.  Kirby  Lumber  Co., 

19  Sutton  V,  Mandeville,  1  Craneb,       149  Fed.  443.  '  '' 

C.C.  115;  U.  S.  V.  Parrott,  1  MoAU.  23  Biseboffscheim    v.    Baltzer,    30 

44.7.      :                                                    ,  Fed.    1;    Compania    Azuearera    C'u- 

2l)BhoadfiS,,v.  Selin,  4  Wash;  715.'  bana;  v.  Ingraham,  Maxwell  &  Beals, 

21  Parker   v.   Nixon,   Baldw.   291.  180  Fed.  516. 

An  order,  authorizing  the  examiria-  24  Edison     El.  '  Co.     v. '   Westing- 

tioH  of  .witnesses  not  named  in  the  house,  Ghureh,  Kerr  &  Co.,  138  Ffed. 

commission;  Was  granted  by  Mayer,  460;'  Encyclopaediai  Britannica   C6J 

J.,i.in,U.  S.  .D.  C,  S:  D.  N.  Y.,  Feb-  v.  Werner  Co.,  138' Fed.  461.       '     '>' 

ruary   15,    1913.      .  25  Edison  El.  Co.  v.  WeStinghouse, 

22  Bischoffscheim    v.    Baltzer,    10  Church,  Kerr  &  'C<5., '  1 38  Fed.'  460. 
Fed.  1;  Edison  EI..  Go.  V.  Westing-  26  Maryland '' Tr.' 'Co.     v.    Kirt^ 
house.  Church,  Kerr  &  Co.,  138  Fed.  Lumber  Co.,  149  Fed:  443.     -      i 
460;  Encyclopaedia  Britanica  Co.  v.  27  Cunningham    v.    OtiSi    i    Galh 
Werner   Co.,    138    Fed.   401;    Mary-  106.' 
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thle  opposite' .partjf  or 'his  i  attorney; '''and;  the  latte;-  given  a  rea- 
sttnia'ble 'tiime,  lisually  fi:^ed!-by  the  o©urt,iWitkin  which  to  ohject! 
to  them  'and I  to  file  cross^nterrogatories.*?  If  he  omit,  to  do  so,; 
the  Gt>!m']ini^s'ioii''may  be '  issued' 'Without'  further  notice.^"  The 
intert6ga:toi-ies  a;re"di-a-wh  up  Sulsstahtially  as' those  for  the  ex- 
arninatien'bfwitiiessei-' within 'the'  jlirisdiction  of  the  cdurt:'^ 
Obj'ectioirs'^o.^i'tt'terfo'^tprie^'Or  cr6ss-ihterr6gatories'  should  be 
in  the  forin~of  e':^ceptions'tb  them^'  and  must  be  filed'  before  the' 
commission  issues ;  or  otherwise  will  be  held  waived.**  '  If  the 
parties  cannot,  agree  as  to  their  lorm  or  substance,  a  rererence 

^''■'l./.      ':     1<'-.'7/^.ni   -7.     1,1)     i,l.     -.11    i       -      .       !M'i,:!';';'^l,      !"-.-. :L,,|.i     U>  ,  "  ■ 

may  be  ordered  to? a  master,  whose  report  wiii  be  reviewed  by 

tbe.ji^qvirt,./  If ,  th^re  ,be,  aiiy  dcjvibt  _^s  tq^the  releyancy  or  pro- 
priety^ qf  ^■ft , . iftte^rqgatqry, .  J;he .  ;wltiiftatei  ^  .d^jpisiqii  j  they qqn  will  _ 
be;.j;^s,eirved  itmi|[lj,th6,  hea|ring,  jindJt^jTjyil],  b/s  lallq^ed.,  tq,  stand' 
and, be.  answereji.,  '  If  there, l^p  no,doi.ife,t,.j^p  to, its  ij;rje|leyanpy,qr 
impr9pi;iq,ty,  jt^will  ^be.,strj,cken,  ,qut  .Jjeforp  the.  commission;  is; 
sue^f'*,  I  A,,c9mniissipn  m]^st  ,also  name  or  designate,  the  com- ■ 
missioiiqr  .,qr  jconipiissipi^ei;^;*^, , ,  A ,  ;H^o;in,^n  ,,may  be  a  commission: 
er,,,  even  .though  s^j^,  be  Jjhe,  wife  of :  the  y^tiiess  to  be  examined.**. 
The  cqurt  ma,y,  grant  3,n  order  ,|]:}.^£it,  pxhibits  ai^nexq^  ,|;o,.a,,  de- 
position alr^dy  [taken,. ip,ay,  be  remqyed  from,  .the , file ,  and  at- 
taphed,|tq  ^,,cominissiom,  jprpyided  thatj  copies, of  them  are. left 
in  their  place.*^ 

ii-iiiivt  ,'    I -,■>".. ii  .'/    ,/    »iif.i)-M      "  r:il-'-,         '       '■>■  .,/,'■'    I      ,    . 

zSRhoades  V.  Selin,  4  Wash.  715.;)  ,.,84Gock)ep'v,  ,F..  H.   &  B.V  Co.,  :V 

MertiUi,  V.    Dawson,  iiHeHnpst'.iii5!6g;  Stei-y,  169. '    liiu»         '  ■" 

s;  c.,.s*&  WoTO.i  EavRler  V.  M&rrill,  9.1  ss  Vanstophorst  i  v.    Maryland,    2 

Ho.W.  375,  13.1/.  ed.-736.    »     :.-;.,    ,7 i,x  Dall., I4£ril„.r SLj  -ed.   433; ;    A  .'slight 

??'Frevall  V.  ;Bacl\ej  S^Crarirch,!  C.)  error:  In  spellingithe  comMiagibneJsJs; 

C.   463;    The  Norway,-'  li.Bfih.!  493.  name   will   not   vitiate  j)roeeedings • 

Leave. itoUcross-exaifiine  orally  >>*S11  under   the   connndssidn   provided   it 

riirely:be 'gijjenii  .Goateav.  M«rriclc  clearly    appears    that,   the   ladverse 

TiiCi,i41  red.!,73.   I    ■  ;!     ■'     '•      '■'  i  party  was  not  misled' therebyj   Bibb 

30  Cocker   v.   F.   H;   &-iB.v  Co.,  rl.  v;  Allenv  149  U.  S.  48],  488,  ,37  L. 

Sto»y;169.  ,    '         .          •    :,H'i"-  «d.    819,    822;  : Kfeene    v.   Meade,    3 

'  3},E'hoaides  v.  iSelin,:4  Wa«h..:7a5.'  Peters,  1,  6,. 7  L.  edj  581,  383,..   ; 

,   .32Goobeii  v.;  F.Hi!  &   B.   Co.,   1  S6  The- Norway,'  2.  Ben>.  121.       . 

Story,  169.                  .'■''•     ■  ■  '            ''  37Daly    v.'aMagwire,  ;:6   Blatchf.: 

3a€ockerii-«;.f  Fl-  Bii  &''.B.  'Co.,  a  137.  li  .'d.  .'/    ■'     .|.„.ii         :!.,/,'' 

§to]iyirl69?  Bondereau.'i?..Mohtgom-l  ,                                1  i     . 

ery,  4  Wash.  186.  '  •■    'i  ■'•■i  '   ''.  .'■''   ''   ■ '    •''      '^      , 
.    Fed.  Prac.  Vol.  11.-73. 
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§  357.  Proceedings  under  a  dedimus  potestatem.      If 

the  application  does  not  state  when  and  where  the  conimission 
is  to  be  executed,  the  piirty  ■  at:  whose  instance,  or ,  the ,  coxnmisT. 
sioiler  to  whom  it  is  issvied,  should  notify  the  adverse  party  or 
his  solicitor  before  th^  depositions  are  taker^.^  The  nptice 
should  name  the  year  as  well  as, the  day.^  ^^^hen,  hpweyerj  a,, 
party,  after  iioticq  of  ai;  opportijnity.tOjd.o  so,  has  neglected  tp^ 
file  cross-interrogatoxies,  no  further  nptice  to  him  is  necessary. 
The  notice  should  l|e  servedi  .personally,  or  else  left  at  the  house 
of  the  person  upon  whom  it  is  made  with  a  niember  of  his  fam- 
ily of  sufficient  intelligence.*-  The  person  with" whom  it  is  left, 
however,  need  not  be  informed  of  its  purport.*  Service  by  mail, 
unless  actually  received  in  tiiiie,'  is  insufficient.*  An  hour's 
notice  of  the  time  of  taldiig'a:  dispositioii  in  the  place  where  the 
attorney  to  wliom  it  is  given'  dwells,  has  been  held  sufficient.'' 
The  regiilation  of  the  proceedings  Under  a  cdmtnission  is  a  mat- 
ter in  the  discretion  of  the  court  issuing  it.'  A  commissioner 
is  appointed  by  aiid  represents  the  cpltrt;  siiid  is  no  more  the  rep- 
reseiitati've  of  the  party  noiiiihatiug  hiniy'thati  is  an  arbitrator.'*' 
The  authority  given  to  a  cdiiimissioner  is  special,  and  must  be 
strictly  construed.^" ' '  A  coihiiiisgioti '  issued  to  more  than  one 
commissioner  must  be  executed  and  returned  by  all  of  them,'* 
unless  it  is  otlierwise' so  provided  in  it;'^  and  if  iaiiy  one  else, 

§  357.     lEhoades     v.      Selin,     4  7  Nicliolls  v.  White,  1  Craneh,  C. 

Wash.    715;    Knode    V.    Williamson,  C.'59..i'   >  '''    '    .;;if  '        -         .i-r- 

17   Wall.    580;    Merrill   v.' Dawson,  '  Cunninghahi  v.  Otis,il  Gall.  166/ 

Hempst.   56.3;    s.' c.  «uB   nom.   Fow-  9  .Tones    V.    Oregon    C.    K.    Co.,    3 

ler  V.  Merrill,  11  How.:375,.13  L.  ed.l  Saw.  523;  Gilpins  v.  Ooiiseqvia,  Pet. 

736;    Dunlop   v.   Monroe,   1    Craneh,  C.  C,  83;-  Guppy  v.  Brown,  4  Dall. 

C.  C.  536.  410,  1  L.  ed.  887. 

2  Knode  y.  Williamson,   17   Wall.:  10  Guppy  v.   Brown,  4  Dall.   410,'' 

586,  13  L.  ed.  736.  1  L.  ed.  887;  Armstrong  v.  Brown, 

S'Merrill  v.  Dawson,  Hempst.  563;  1  Wash.  43;  Boudereau  v.  Mbiito-omn 

s. 'c."sM6-»tOTO.'Fowler'v;  Merrill, -11  ery,  4.  W.a^h.  18B.                    '  „    i  i !. 

How.  375,  13  L.ed;  73^:  "Guppy  v.  Brqjvn,  4  Dall.  410,  1 

*  Merrill  v.  Dawson,  Hempst.  563;  L.  >e'd.  887;    Armstrong  v.  Brown,  1 

s.  c.  sub- horn.  Fowler  v.  Merrill,' 11  Wash.    43;     Munns     v.    Dupont,  -3 

ITovv.'375,  13  L.  ed.  730.         .i-i*  Wash.  C.  C.  31. 

BM'Call  V.  Towers,  1   Craneh,  C.  l8The    Griffin,    4:  Blatehf.>>  203; 

C.  41.                                ,  Lonsdaleiv.  Brown,' 3  Wash.  404.  ';< 

6  Walker  v.  Parker,  5  Craneh,  0.  '   ■       ,,/ 

C.  639.  -       ;       ^ 
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except  ai  judge  rini  a  fordgn  country  whpse  laws  dp  u,ot;  permit  a 
private  ioaidividual  to  take'testimQny  alone/'  join  in  its,  execu- 
tion or  return,  tlie*  testimony  takein,  under  it  will  also  be  .. sup- 
pressed.^* •  A  commissioio.  must  be  executed  at  the  time  and  place 
named  in  it,,  or  in  .thednotice.^'  ■  •  It  -has  been,  held  that  the  wit- 
nesses under  snch  a  commission,  should  .be  ^examined  alone  ;,;and 
the  parties  are  not  allowed  to  be  present  either  in -person  or  by 
attorney,  unless,  the  court  otherwise  directs.,**  /,, The  interro- 
gatories may.  be  shown  the  witness  before  he  ig  callediupon  to 
give  his  testimony."  I-Ie  must  be  examined  as  to  i such  interrog- 
atory and  cross-interrogatory;  and  if  lie  improperly  omits  tp 
answer  any  one  of  them ;  or  if  any  one  of  them,  an  answer  to 
■v^hich  wpuld;  fee  legal  eyidence,  is,  ,npt  put  tp  him,  his  whole 
4eppsitipn,  may  be  suppressed,.  a|^  the  instance  of,  the  party  who 
might  be  thereby  injured.*'  If,  however,  the  deppsitions  have 
been  issued  ex  parte,  the  adverse  party  having  omitted  to  file 
cross-interrogatpries  after  ein  pppprtunity  tp  dp  sp  has  been  given 
him,  it,ha,s  been  said  that  ^s  many,  or,  as  few,  of  these '  interrog- 
atories as  the  party  who  filed  them  thinks  preper  may  be  put, 
previded  that  the  general  intei-rpgatOry  is  nbt  pmitted."  '  If 
the  crpss-interrpgatpries  are  put,  it  makes '  no  difference  how 
soon  after  the  direct  intferrogatories  have  been  answered  the 
witness  is  cffled  upon  to  answer  them.*"  ISTo  additional  in- 
terrogatories, however,' can  be  filed  witEor  put  by,  o*  before,' the 
commissipner.**  '  Under  ' extraordinary  circximstances  the   ex- 

13  Winthrop  v.  Union  Ins.  Co.,  2  17  North  Carolina  E.  Co.  v.  Drew, 

Wash.  7.,,         ■■'   ;          .,1            '  '■"  3  Woods,  691.  ,    i      -       iii          ■■'■■■ 

itWillings   V.    ConsequaV  Pet.   C.  "  Ketland    v.    Bissfett,    1    Wash. 

C.  30];  Barmet  V.Day,  3  Wash.  243.  144 ;  Nelson  v.  U.  S.,  Pet.C.  C.  235; 

15  Elioades  v.  Selin,  4  Wash.  715;  Winthrdplv.  Unioiilns.  Co.,  2  Wash. 
Boiidereaii  V.  Montgbmery,  4  Wash.  7;  Bell  v.  DavidsonjiS  Wash.  C.  0. 
;]86;  ICiiode  v.  WiUiawison,  17  ;Wall.  328;  Eifehardson  v.  Golden,  3  Wash. 
586,  21  L.  ed.  670;  Buddioilm  v.  C.  Cj  109;  Dodge  y.  Israel,  4  Wasl). 
Kirk,  3  Granoh,  .293i;  2.  L.,  ed.  444.  323;  Gilpins  v.  Consequa,  Pet,  C.  C. 
lAs  to  waiver,  ;see  Gartside  Coal  Co.  85;  s;  c,  3  Wash.;  184;  But  see  Gsiss 
V. , Maxwell,  20  Fed.-ia7.  v.  iStinspn,  3,  Sumn.  98. 

16  Cunningham  v.  Otis,  il  Gall.  1?  Merrill  v.  Dawson;  Hempst. 
166.  But  see  Knode  v.  Williaimson,  .563,  s.  c.  sul)  «om.,  Fowler  v.  Mer- 
17, Wall.  586,  21  L.jed.  670;  .Merrill  rill,  11  How.  375,  13  L.  ed.  736. 

V.  Dawson,  rHempst.  563;   s.  G.  suh  80  Gilpins  v.  Consequa, ,  Pet.  C.  C. 

nom.    Fowler    v.    Merrill,    11:  How.       8'5;  s<  C;.,  3  Wash.  18,4.. 

37.5,  13  L.  ed.. 736;  ■  zi  Cunningham    v.    Otis,    1    Gall. 
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aminatioii  of  a  witness  not  named  im  the  comniissJbn  jnight  be 
permitted.**  The  deposition  may 'be  itakeini  down  in  writing 
either  by  the  magistrate  or'fby  theideponent  in  therpresence  of 
the  magistrate;*'  but  not  by  the  counsel  for  either  of' the  par- 
ties.**'  If  exhibits  are  referred 'to >  by  *he'^itiiess,  they  should 
be  annexed  to'  the  deposition' or  ■  identified  by  marks  or  refer- 
ence.*' A  paper  referred'  to  by  a  witness,  but  which  is  neither 
in  his  owo-  power  nor  in  that  of  the  party  making  the  objection, 
need  riot;  however,  be  included  in  the  deposition  or  thus  identi- 
fied.*® The  better  practice  ordinarily  '  seeins  :  to  ■  be  to  annex 
copies'  of  the  exhibits  to  the  deposition.*'  It  has  been  held  that 
the  deposition  need  riot  be  signed  by  the  witness.*'  A  deposi- 
tion prepared  and  signed  some  time  before  the  oath  is  admin- 
istered is' imprbper'' and  will  be  Suppressed.*'  The  depositions 
should  ,be'  attached  to  the  Coiiimi^sion,  and,  'svith  them,  a  certifi- 
cate by  all  the"  cpmmissioilers  that  they  have  complied  with 
the  statutory  requirepients  above  described.  '  The  comrijissibii 
should;  then  te  sent  or,  delivered  to  the  cleric's  ofiicejof  the  court 
unop.enec|, :  and  must  there  remain  so  till  publication  is  allowed 
by  order  or  consent.'"  The:  fact  that  it  was  forwarded  throueh 
the  embassy  iu,ail-bag ,  first  ^  to  Washington,  .^nd  thence  to,  the 
clerk,,, does  not  invaMdate ,  the  .proceedings.'' ;  The  return,  or 
certificate;  of,  the  commissioners  ghpuld  ,s,tate,  .that,  they  were 
sworii,!unless  th,at  ceremony  hag  been  waived^  or  they  are  officers 
qualified  to  administer  an  oath.'*    The  return  should  also  state 

]66;    Merrill    v.    Dawson,    Herapst.  27  U.  S.  R.  S.,  §  869;   quoted  s«- 

563;   s.  !c.  suh  mom.  Fowler  v.  Mer-  ^'ro;  §'342.         ;   ' ' 

rillv  n  How;  375,  13  L.  ed.  736;  '    asKetl&nd    v.  !  Bissett,    '1    Wash. 

22  The     Ihfarita,     Abbott's     Adm.  144. 

263.     See  §  356,  note  2,  swpfa.'i  29  Dodge  v.  Israel,  4  Wash.  323; 

23  Stockwell  t.  U.  S.,  3  Cliff.  284;       No^th ,  Carolina^  R.  Co.   v.   Drew,   3 
Keene  v.  Mfiade,  3  Pet  1,  7  L.'  ed.      Woods, '691.'     .  : 

581  j  s.  c.  sui  nom.  Meade  v.  Keane,  30  Boiidereaa    V.    Montgomery,    4 

3  Craiichv  0.  0.  51.  •                      .■  Wash.     186;     Frevall    v.'  Bach.  /5 

24  U.  S.  V.  Piiigs,  4  Fed.  714.   But  Cranch,  C.  C.  463;   U.  S.  v.  Price, 
see  NiehollS  v.  White,  1  Cranch,  C.  2  Wash.  -356. 

C.  59;  Atkinson  v.  Glenn,  4  Cranch,  31  u.  S.  V.  Fifty  BoxeS  and  Paek- 

C.  C.  134.  ages  of  Lade,  92  Fed;  601.    '      '       ' 

25D6dgeV.  Israel,  4  Wash.  323.  32Frevall  v.   Bach,   5   Cranch,   G. 

26  Winans  ■^.  New  York  &  Erie  R.  C.  463;  Hoyt  v.  B;anlmelcin,'14  How. 

Co.,  21  How.  88,  13  L.  ed.  68.  '  346,  14  L.  ed.  449.'  "But  see'Gilpins 
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the  time  and  place  of  taking  the  depositions ;  *'  that  each>  witness 
"Was-  sworh  or  aifiTmed,  but  not  that  he' was  cautioned;  ndr  need 
it  mate  the  form!  of  the  oathi^^^'^Thfe  return- need  not  state  in 
wh'o'se' handwriting  the  depositions -were  taken  down;^°  nor,  if 
the  witness  was  an  alien,  whether  or  not  he :  was  examined' ;by 
means  of  an- interpreter  ;''^i'ri'br  that  it  <was" ■■subscribed  by  a 
sworn' inte'rpretery  when  it  stateis' that 'the  interpreter  was  sworn 
and  every  page  is  subscribed  by  a  signature  purporting  to  be 
that  of  the-  interpreter  ;*''- nori,  it  has  been' held,  need  the  an- 
swers, when  an  interpreter  was  used,  be  transmitted  in  th-e  for- 
ei^'n  language  of  the  witness  as  well  as  in  thfe  translation.'' 
Thfe  certificate  -will  be '  presumptive  evidence  of  the  facts  there- 
in stated  in  relatidii'to  the  execution  of  the  commission.*'  ,  Sub- 
poenal foi*^  the  witnesses;  are  issued  by" the  clerk  of  -a  court  of 
the  United  States '  in  -  the  district  where  the  commission' is  exe- 
cuted.*"' Subpoenas  i^aceis' ^ecwm  can  only  be  issued  by  the  order 
of  a  judge  of  such  k' court"  Other-ivise,  proceedings  under 
theSfe  comih'isSions  should  conform  ^substantially  to  those, under 
commissions' 'to;' 'examine  '-{^iilnes^es  within  the  jurisdiction  of 
the  coUrt.*^  Any  objection,'to' the  form  or  manner  of  the  pro- 
ceedings, can  only  be  raised  by  a  motiop  to  .suppress  the  depo- 
sition,** which '  should  be  se-asona,bly  made  before. the  case  is 

V.  Conseqiia',- Pet.  C.  C.  SS;   s.  C,  4  ■"riil,    ll   tLoW.    375,    13    L.    ed.    736; 
Wash:  084.  '■     '     .         ■     .  i^  ;  Boudereau  v.  Mdntgom'ei-y,  4  Wasli. 

ss.Rhoades  v.  Selin,,  4  Waali..  7]5;<  186;i  Winter  v>.  Simonton,  3  Craiicli, 
Boudereau,  v.;  -Montgomery,  [4  Wiasli, ..; , , ,Q..C.  104.       ,  , ;. ,         ,..,,, 

186-         ,    .  ,,     ,„         ^  ./,,^     *P_U.  S.R.  S.,  §1868,  quoted  SM- 

'S*  Jones   V.   Oregon   C.   R.   Co., .  3  .    pra,  %  34^. 
Saw.   523 ;   Keene"  V.  Meade; '  3 '  Pet.  " ' '  4i  tj.'  S.  R.  k;§'' 868,'' quoted  s«- 
]','7,li.'edii5^1;  s.  c.  kiih  mom.'Meade      pra,  ■§ -342.,  'See-Danoel  v.  Goodyear 
V.  Keane,  ,.3  Craneh,  ,C.  C.  51.    ,.  Slioe  MacliineryCd.,   128,Fed.  753;. 

35  Keene  v..  Meade,  3  Pet.  1,  7  L.  ,  -;  42  Jones  v.  Oregon  C.R.  Co.,  ,3 
eoiV  58];''s.  c.  s«6,  worn.  Meade  t.  '^a-w-.' 523;  U.  S.  v'.' Parrott,  1  Islc- 
Keane,  3  t^a;rich;  C.'d^'Sli' Jorfes  V.     '!A11. '44y.'"SW''§  ^2. '•:   ''  '''"'' 

Oregon  C.R.  Co.,  3  Saw.  52,3.     ■■'■i    .j,i  ..  4^  Blackburn   :  v.      Grawforda,      3 

ssQilpins  V.  Consequa,  Pet.  C.  C.  Wall.  175;  Winans  v.  New  York  & 
85,;is,;,q.,  g  ■^asli.  384:'    :  Erie  K.  Co., '2,1  How.  88,  16  L.  fed. 

37U.  S.  V.  Fifty  Boxes  and  Pack-  -68;;  Doaue  vi  Glenn,  21  Wa:ll.  33, 
i),gqs  of  Lace,  92  Fed.  601,  603,, 604.       22  L,i  ed.  476;;YQrk  Co.  v.  OentKal 

38  Ibid.  1     „  k  Co.,  3  Wall.  107,  18  L.  ed.  nO; 

,  :3,^M;<6rrill,    iv.  ;  I)aWson,    Hiewipat,      Walker  v.  Parker,  5  Craneh,  0.  C. 
.503;  s^'0..s^'b  ■m.n^-  Fowler'y.  Mer-       639. 
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called  for  trial ;  **  provided  that  sufficient  tiirie  -within  which 
to  make  such  a  motion  remains  hetween  the  return, of ;the  com- 
mission and  the  hearing.*'  T  Should  a  foreign  i  plaintiff  iref use 
to  testify  before  a  commission  when  required  so  to  do,  the  court 
may  deny  him  relief  in  the  suit.** 

§  358.  Letters  rogatory.  When  the  witnesses,  whose  tes- 
timony is  desired  are  in  a  country  iwhose  la^ws  do  not  permit  of 
the  execution  of  a  commission  issued  from  a  fSreign  court,  their 
testimOiiy  can  only  be  taken  by  means  of  letters  rogatory. 
"This  method  of  obtaining  testimony  from  witnesses  in  a  for- 
eign country  has  always  been  familiar  in  the  Courts  of  Ad- 
miralty ;  but  it  is  also  deemed  to  be  within  the  inherent  powers 
of  all  courts  of  justice.  For,  by  the  law  of  IN'ationSj  courts  of 
Justice,  of  different  countries,  are  bound  mutually  to  aid  and 
assist  each  other,  for  the  furtherance  of  justice;  and  hence, 
when  the  testimony  of  a  foreign  witness  is  necessary,  the  Court 
before  which  the  action  is  pending,  may  send  to  the  Court 
within  whose  jurisdiction  the,,  witness  .i-e^ides,  a  writ,,  either 
patent  or  close,  usually  called  a  l,etter  rogatory,  or  a  commis- 
sion sub  mutnae  vicissihtdinis  obteniu,  ac  in  juris  suhsidium, 
from  those  words  contained  in  it.  By  this  instrument  the  court 
abroad  is  informed  of  the  pendency  of  the  cause,  and  the  names 
of  the  foreign  witnesses,  and  is  requested  to  cause  the  deposi- 
tions to  be  taken,  in  due, course  of  law,  for  the  furtherance,  of 
justice;  with  an  offer,  on  the  part  of  the  tribunal  making  the 
request,  to  do  the  like  for'  the  other  in  a  similar  case.  The  writ 
or  commission  is  usually  accompanied  by  interrogatories,  filed 
by  the  parties,  on  each  side,  to  which  the  answers  of  the  wit- 
nesses are  desired.  The  commission  is  executed  by  the  judge 
who  receives  it,  either  by  calling  the  witness  before  himself,  or 
by  the  intervention' of  a  commissioner  for  that  purpose;  and 
the  original  answer^,  duly  signed  a,nd,  sworn  to  by  the  depo- 
nent, and  properly  .authenticated,"  or  duly  authenticated  copies 
of  the  same,  "are  returned-  with  the  commission  to  the  Court 

44  Bibb  V.  Allen,  349  U.  S.  481,  v.  Seton,  1  Pet.  299,  7  L.  ed.  152; 
488,  37  L.  ed.  819,  822.  '  See  Dicker^  Buddieum  v.  Kirk,  3  Oranch,  293, 
sou  V.  Majbheson,  50  Fed.  73,  75;  2  L.  ed.  444 ;  Alsop  v.  Com.  Ins. 
svpra,  %  355.                      '   '  Co.,  1  Surnn.  451. 

45  Sergeant  v.  Eiddle,  4  Wheat.  '*s  Heath  v.  Erie  E.  Co.,  9  Blatchf. 
508,  4  L.  ed.  627 ;  Mechanics'  Bank  316.    Cf.  infra,  §  358,  note  2. 
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from  which  it  issued/  The  Court  of ,  Chancery  has  always, 
freely  exercised  this  power,,  by  I  a  ■commission,,  either  directed 
to  foreign  magistrates,  by  their  official  designation,  or  more 
usually,  to  individuals  by  name;  which  latter  course,  the  pe- 
culiar hattireibf  its  jurisdiction  and  proceedings  enables  it  to 
induce  the  parties  to  adopt  by  consent,  where, any  doubt  exists- 
as  to  its'  inherent. authprity."*  A  special  application  for  an 
order  for  letters  rogatory  may  .]be,  made  to  the  court,  and  will 
be  granted  in  the  first  instance  without  issjiing  a  commission^ 
upon  satisfactory  proof  that  the  authorities  abroad  will  inpti 
allow  the  testimonyitoi  be  taken  in  any  other  manner."  "When 
any',Gommission  or,  letter  rogatory,  issued  to  take  the  testimony 
of  any  witness  ini  a  foreign  country,  i  in  any  suit  in  which  the 
United  I  States  are  parties  or  have  ajly  interest,  is  executed  by 
the  court  or  the  commissioner  to  whcfmi.it  is  directed,  itishall 
bo  returned  by  such  court  or  .commissioner  „to  the  minister  or, 
consTil  of  the  United  .Stfltesi  nearest  the  place  where  it  is  exe- 
cuted. On  receivino'  the  same,  the  said. minister  or  consul  shall 
indorse  thereon  a  certificate,  stating  whien,  and  where  ith®; same i 
was  received,  and  .that  the  said  deposition,  is  in  thqiSame  con- 
dition as  when  he  received  it;  and.he  shall  therevipon  tiSinsmit 
the  said  letter  or  commission  so  executed  and  certified,  by  mail, 
to  the  clerk  of  the  court  from  which  i  the  same  issued,  in  the 
n,auner  in;  which  his  official  dispatches  are  ;transmitted  to  the; 
gCYiQifiiment.  And,  the  testimony  of  v^i,tness^s  so  takpnand  re- 
tfrnpd  .shall,  be  read  , as  fiyide;i;ice., on,, the.  trial  of,, the  suit  in 
whiqli  it  was.  ftaken,  ,w,it.hput  objection  i^s  to  the  mef^ihod  of  ,re-j 
turning, thp,  same,-"*  The;  statutes  further  provide  for  the  tak- 
ing iQf,  testimony_  under  a.jCommission  or  in  pursuance  of  letters 
rogp.tory  issued  from  a  court  in.  a  forei,gri  cotih|try,  with  which 
the  United  States  are  at  peace,  to  take  the  testimonv  of  a  wit- 

§  358.     IGtreeWleaf.'s   EV.;':!'  320.  Wharton's'  Iii-ti'LaW  Dig.,  Vol:  HI; 

See  fo.r_  a  .goodi.form,  Nelison  v.  U.    ,i  ,§;  4]:3.i   oj    .,u'"';;r,    -: ■,!,,,. 

S.,  1  Pet^,C.,p.,23Q,  note.;  See  ,al^9  .,,  8Ho«man'p,Cl).vPr.  .482;  Paniell's 

Cunnin^iiara   v.   Otis,   1   ^all.   166;  ,    Ch.  Pr.   (3d  Am.  ed.  by  Judge , Per- 

Hali's    Adm.'  i-r.,  'prt'  i' "tit.  'Ho,  kins),''vdi;    n,"p.   i)5'3;''Gas6n  -v. 

vol.   T,'^^M»i' a<Zd.,'  and  tit/.'27,  friim  'Wordsworth,' 2^ Ves.  Sen.  336;  Lin- 

orfS.,   pp.    37,    38,   5,5,    60;    Gierke's  coin  v.  Battelle,  6  Wend.    (N.  Y.) 

Pl'axisj'  tit. ,  27 ;  ;1  'Eoll.:  Abr.  '..530,  475;  Gross  v.  Pstoer,  105  -Fed.  833. 

pi.  15;  Ougbton's  Ovdo  JudiciovunTv  9  U.  S.  E.  S.,  §  8,75 

»ol.    1,    pp.    150,    152,    tit.    05,    96; 
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ness  residing  within  thef  United  States,  in  any  suit  for  tlie  re-i 
cover j  of  money  or  property  i depending  in  such  foreign  court 
in' which  the  government  of  such  foreign  country  ds  a  party  or 
has  an  interest^  as  follows:—:  ■■"  -.:   i; 

"The  testimony  of  any  witness  residing  within  the  United 
States,  to  be  used"  in  any  suit  for  the  recovery  of  money  ^or. 
property  'depending  in  any  eouri  in  anyi  foreign  country  with 
which  the  United  States  are  at  peace,  and  in  which  the  govern- 
ment of  such  foreign  country  shall  be  a  party  or  shall  have '  an 
interest,  may  be  obtained,  to  be  used  in  suqh  suit.  If  a  com-ri 
mission  or  letters  rogatory  to  take,  such  testimony^  together 
with  specific  written'  interrogatorieSj  accompanying  the  same 
and  addressed  to  such  witness,  shall  have  been  issued  from' the 
court  in  which  such  sUit  ig'  pending,,  on  producing  the  same  be- 
fore'the  district  judge  of  aiiy  district  where  the  witness^ resides 
or  shall  be  found,  and  on  due  proof  being  made  to  such  judge- 
that  the  testimony  of  .any  witness^  is  material  to'  thei  party  de- 
siring'thei  same,  siich  judge--shall  issue  a  summons  to  suchiwit- 
ness  requiring  him 'to  appear  before  the  officer  or  commissioner 
named  in-  such  oomEtiission  or  letters  rogatory,  to  testify  in  such 
suit  And  no  witness  shall  be  compelled  to  appear  or  to  testify 
under  this'  section  except  for  th€' purpose  of  answering  siich  in- 
terrogatories so  issued'  and  accompanying  such  commission  or 
letters:  Provided,  That  when  counsel  for  all  the  piarties  attend' 
the  examination,  they  may  Consent  that  questions  in  addition 
to  those  accompa'riyihg' the'comniission  or  letters  rogatory  may 
be  put  to  the  witness,  unless  the  commission:  or  letters  rogatory 
exclude  siich  additional  ihteiirogatories.  The  summons  shall 
specify  the  time  and  place  at  which  the  witness  is  reiquired  to 
attend,  which  place  shall  be  within  one  hundred  miles  of  the 
place  where  the- witness  resides  or  shall  be  served  with  such 
summons."*  It  has, ibeen, -held  that  criminal. proQeedings,*  and 
"proceedings  relating  to  the  investigation  as. to  the  smuggling 
of  some  cases  of  cotton,"*  do  not  come  within  this  statute.' 

"Ho  witness  sha,lj  be  required,  oh  such  examination  or  any 
other  under  letters  rogatory,  to  make  any;  disclosure  pr.discov- 

4U.  S.  E.'S.,  §  4071.  8  iJe.  Letters  ;  Rogatory,    36    Fed.; 

BJiatter   of  the   Spani^li   Consul,       306.  ,  '  ,   ;:  .     , 

1  Ben.  225.  , 
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ery  which  shall  iteiid:  to  criitiinate'hfiin'  feither  undeT  the  l&iwfe  of 
'^heiState  or  Territory  within  which  isuch  exajnination  is  had, 
or  any .  ©thfer,  or  any  foreign  State."; ' 

;iM-;'f'If -any  iperson  shall  refuse idr' neglect  tosappear  at  the  'time 
.and  place  mentionedi  in  the  smnunons  isSued' in  accordance  with 
section  forty  hundred'  and  seventy-one,'  Or,  if  upon  his  .appear- 
ance he  shall;  reftisb :  to  testify,  he  shall  be  liable 'to  the  same 
penalties  as  would  be  incurred  for  a  like  offense  on  the  tria'l  of 
ai;8uit  iti  .thePistrict  Court  of'tbhe  United  States."  *■■' ■    '■''' 

•f/'Krery  witnessl  who  shall  .so i  appear  aud  testify  shall  be  al- 
lewedj ;  and  shall  receive'  from'  the  party'  at'  whose  instance  he 
shall  ha^e  beeoi- summohedi,-) the 'same  fees  and  mileaige  as  'arfe 
lallowed  to  witnesses  iu! suits  depending  in  the' District  Courts 
:of  the: United. States.^'^-    -    iin  -'  '  '  <>'-'■■•  •     ■- 

r,-"Whe.n'letters  rogatory  are  addressed  from  any  court  of  a 
f oreigp. ,  Gountryi  to  any  Circuit  Court  of  the  Unitedi' States,  a 
■commissioner  of  such;  Circuit  Court  designated  by  said  court  to 
mak^;the  e?samin.ation  of  the,, witriesses  nientioned  in- said  let- 
tprs,^  shall, have  power  to  compel „tjiqiwi,tn§8'^e&^  to  appear  and 
depose,  |in^J;ljip,'sainej  mian]i^r,,,as,  ■jv;it;riesses,  inay  ,bje  compelled, ^tp 
appear  and  testify  in  courts.,"/ "  •. 

§  359.  Testimony  taken  in  the  manner  prescribed  by 
the  State 'law. ,  '3?he  act' of  March  9,-,a892,  provides '"that  „iu 
addition  to  the  mode  of  taking  the  depositions  of  witnesses  in 
causes,  pending  at  law  or  equity  in  .the  Distrif^ti  and  Circuit 
Coui-tsof  ,the  United  States,  i  it  shall.be  lawful  to  take 'the  de- 
positions or  testimony  of  witnesses  in  the  mode  prescribed 'by 
the  laws  of  the  State  in  which  the;  courts  are,  held:"  ^  Before 
this'  statute  it  was  held  that  'ho  form  of  examination  or  . deposi- 
tiqn  u];iknown|to  the  conj.mqn^law  and  not  au]th<prized  by  a  fed- 
eral statute,  even  though — as  rthe,  examination  of  la  party  before 
trial,^  or /the  .filing  of  interrogatories  with  a  complaint* — au- 
thorized by  a  statute  of  the  State  where  the-'c6urt  is  held,*'would 

•'7U'.  si  E-  S.,  §■  40V2;   "  28  L.  ed.  1117.    , But  see  Bryant  v. 

''  SU:  g.  R.  S;,  §'4073.    '      V       '^  Leyland,  d'FeJ.  :25;  Lowrey  V.  Kus- 

9  U.  S.  E.  S.,  §  4074.         "'    ■''.    '         worm,  66 'Fed.  ,'539..  '' 

lOU.'S^'R.  S., '§  875,  as  amended  STabo'r'  v.    Indianapolis    Journal 

by'lOSt.   at  !l.''241' "(U.' S;  R.'.'S.,  Newspaper ''Cq., '66  tpd.  423V,  _  ^ 

■1  Siipp'.'2e6)."  ■' ■  '     '■':"".''"•    ^  ^   4U.,'S.  v./Fifty 'i^Qxe^' and,  Papk- 

t''  'S  3'^9.'    127  St.  ki  L.  7.  ,  ''   ,'  ''  ages  of  tape,  92  l4d|.'fi01. 

ZBic  parte   Fisk,   ]13   U.'S.  '713,  '      '     '           '         "' 
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be  followed  by  a  Federal  court  in  either  an  aotion  at  common  law 
or  a  sUit'in  equity;  °  a:nd  that  an  order  of  a  State  court  directing 
such  an  examination  was  avoided  by  the  removal  of  the  case.® 
In  the  Second  Circuit  it  was  held  that  an  order  could  be  granted 
for  the  examination  of  a  party  to  an  action  at  common  law, 
in  accordance  with  the  State  statute,  to  enable  the  opposite 
party  to  frame  his  pleading.''  In  the  Eighth  Circuit  it  was  held 
that  the  defendant  could  not  be  compelled  to  answer  interroga- 
tories attached  to  the  plaintiff's  commonJaw  petition  in  ac- 
cordance with  the  State  practice.' .  It  has  been  said  that  the 
statute;  merely  provides  an  additional  method  of  taking  testi- 
mony, and  does  not  confer  any  additional  rights.'  The  stat- 
ute relates  only  to  the  manner  of  taking,  depositions,  and  it 
does  not  authorize  them  to  be  taken  in  any  cases  not  specified 
in, the  Revised  Statutes  of  the  United  States.'"  It  does  not  au- 
thorize an  examination  before  trial  at  common  law  under  the 
State  practice  either  orally,*'  or  upon  written  interrogatories,'* 
or  before  issue  joined.*'  It  does  not  prevent  the  taking  of 
depositions  for  use  upon  motions,  when  that  practice  is  au- 
thorized by  a  rule  of  the  Federal  court."  Under  this  statute,  a 
dedimus  potestatem  to  take  testimony  in  Cuba,  by  oral  examina- 
tion, was  granted  in  accordance  with  the  statutes  of  Connecti- 
cut.'°    In  the  absence  of  a  statute,  a  court  of  the  tinited  States 

5&  parte  Fisk,   113   U.   S.  713,  ^  A.,  94  Fed.  502;  s.  c,  77  Fed.  242. 

28  L.  cd.  1117.  Cf.    Calivada    Colonization    Co.    v. 

BEx  parte   Fisk,  113   U.   S.-  71S,  Hayes,  ,119  Fed.  202. 

28  L.  ed.  1117.            .         ,  ,     12  Hanks,  Dental  Ass'n  v.  Interna- 

T  Anderson  v.  Maokay,  ■  46  Fed.  tional  Tooth-Crown  Co.,  194  U.  S. 
IOd!  But  see  Marvin  v.  C.  Ault-  303,  48  L.  ed.  989;  Smith  v.  Inter- 
man  &  Co.,  46  Fed.  338.  national    Mercantile   Co.,    154    Fed. 

8  Pierce   v.   Union   Pac.    Ry.    Co.,  786. 

47  Fed.  709.,  13  Shellebarger  v.  Oliver,  64  Fed. 


9  Nat.  Cash  Reg.  Co.  v.  Leland 
C.  C.  A.,  94  Fed.  502;  s.  c,  77  Fed, 
242. 

10  Hanks  Dental  Ass'n  v.  Inter- 
national Tooth-Crown  Co.,  194  U, 
S.  303,  308,  48  L.  ed.  989,  991. 

11  Hanks  Dental  Ass'n  v.  Interna 
tional  Tooth-Crown  Co.,  194  U.  S 
303,  308,  48  L.  ed.  989,  991;  Nat. 
Cash-Register  Co.  v.  Leland,  C.  C 


306 ;  Texas  &  Pac.  Ry.  Co.  v.  Wilder 
C.  C.  A.,  92  Fed.  953;  Despeaux  v. 
Pennsylvania  R.  Co.,  81  Fed.  897. 
But  see  Anderson  v.  MaeKay,  46 
Fed.  105. 

14  Importers'  &  Traders'  Nat. 
Bank  V.  Lyons,  134  Fed.  510. 

15  Compania  Azucarora  Cubana  v. 
Ingrahara,  Maxwell  &  Beals,  180 
Fed.  516. 
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ias  no  power  to  order  a  plaintiff  in  an  action  for  personal  in- 
uries  to  submit  to  a  physical  examination  in  advance  of  the 
trial/®  but  a  State  statute  authorizing  such  an  examination  is 
constitutional  and  will  be  followed."  It  has  been  held  that  the 
State  practice  as  to  the  inspection  of  documents  will  not  be  fol- 
lowed.i'' 


16  Union  Pac.  Ry.  Co  v.  Botsford, 
141  y.,S,_250,  35  L.„e,d..  234. 
-  'n  Camden  %  'S.'  Ey'.'co.  v.  Stet- 
son', 177  U.  S.  172,  44  L.  ed.'  721. 
Cf.  Montana  Co.  v.!  St.  Louis  M.  & 
M.  Co.,  152.  U.  S.  160,  38  L.  ed.  3l98; 
Lyon,  ,j,.  Manhattan  Ry.  Co.,  142.  N. 
Y,  298,  2f  L.R.A.  402;  McGpyerji  v. 
Hope,  63- ir,'  j'.  Law,  76,  42  A't'l'.'  83Q. 


■  1'  Lucker  v.  Phoenix  Assur.  Co., 
67  Fed.  18;  Schatz.y.  Winton  Motor 
Carriage  Co.,  197  Fed.  f77.  Contra, 
Victor  G.  iBloede  Co.  v.  Joseph  Ban- 
croft &  Sons  Co.,  98  Fed.  175;  Fils- 
cole  V.  Lancaster,  70  Fed.  337;  Gray 
y.  Schneider,  119  Eed.  474.    ' 


CHAPTER  XXII. 

DISMISSAL,  OF  BILLS  BEFOEE  A  HEAEING. 

§  360.  Dismissal  of  bills  before  a  hearing.     In  general. 

Bills  may  be  dismissed  before  a  hearing  upon  a  motion  of  the_ 
plaintiff,  when  heyighes  to  abandon, the, suit;- upon  the  motion 
of  the  defendant  fopj  want  of  prosecution,  for  failure  to  perfect 
or  revive  the  siiit,  for  .want  of  jurisdiction  over  the  person!'  of 
the  defendant,  for  want  of  jurisdiction  of  the  Federal  court, 
and  for  failure  to  show  a  ground  for  relief  in  equity  or  at 
common  law. 

§  361.  Dismissal  of  bills  by  the  plaintiff.  The  plaintiff 
may  dismiss  his  bill  without  costs  at  any  time  before  the  defend- 
ant's appearance.'  He  may  obtain  the  order  for  the  dismissal  as 
of  course  upon  motion  or  petition,  usually  by  the  latter ;  ^  but 
if  the  dismissal  is  a  violation  of  an  agreement  between  him  and 
the  defendant,  the  order  granting  it  may  be  subsequently 
vacated.^  After  appearance  and  before  a  decree  or  decretal 
order,  a  plaintiff  can  usually  obtain  a  dismissal  upon  payment 
of  the  costs  of  such  of  the  defendants  as  have  appeared ;  *  but 
not,  if  they  or  any  of  them  would  be  injured  thereby.*    Leave 

§  361.     1  Quoted     with     approval  768;   Tower  v.   Stimpson,   175   Fed. 

by  Newman,  J.,  lie  Wellhouse,  113  130. 

Fed.  962 ;  Thompson  v.  Thompson,  7  s  This  whole  sentence  was  quoted 

Beav.  350.  with   approval  by  Newman,   J.,  Re 

SDaniell's  Ch.  Pr.   (5th  Am.  ed.)  WeWhouse,    113    Fed.   962,   and   the 

790,  791.  text  was  quoted  with  approval  by 

SBetts  V.  Barton,  3  Jur.   (N.  S.)  Hanford,     J.,     in     Hershberger     v. 

154.  Blewett,    55    Fed.    170;    Cooper    v. 

4  Chicago  &  A.   R.   Co.   v.   Union  Lewis,  2  Phil.  178;  Ainslie  v.  Sims, 

R.  M.  Co.,  109  U.  S.  702,  27  L.  ed.  17  Beav.  174;  Booth  v.  Leycester,  1 

1081 ;  Conn.  &  P.  R.  Co.  v.  Hendee,  Keen,  247 ;   Bank  of  S.  C.  v.  Rose, 

27  Fed.  678;  Penn  Plionograph  Co.  1  Rich.  Eq.   (S.  C.)   292;  Stevens  v. 

v.  Columbia  Phonograph  Co.,  C.  C.  The  Railroads,  4  Fed.  97.     See  VV. 

A.,  132  Fed.  808;  Morton  Tr.  Co.  v.  U.   Tel.   Co.   v.   Am.   Bell   Tel.    Co.i 

Keith,     150     Fed.     606;     Thomson-  50  Fed.  662. 
Houston  El.  Co,  v.  Holland,  160  Fed. 
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toi dismiss, may  be  refused  -where  tjie,  defendant  iclaim?.  affirm- 
ative'j-eliefi ;  by.,  citeSSr)>ill,- or  by  counter-claim,  or  otb|efw;i.se,'! 
Eor-examplej,wberierthe'biU>w^6  fileditOienfoi^ce.-a,  false  claim  to 
propexity  Qrian.:instriaiment,i  wHich;  the  evidence  . showed, , had 
been  obtained i by  frauid>;  in  which  qase  il^e  defend^-nt,  v?ithont 
filingt  a  i(irpss'bill  wfiiild;  be  entitled  if  sncpessf uL  ,tj3  a,  i^pc^pe  de- 
claring the  ipl^intifPsi  cl^im  iiiJif onnded,,  .ancl  €Siij,oining,h|Un  f rom 
again  settling  itjup;.'  oui-whejEeithe  bill,Wt^St;filed,tp.se,t  (aside  ;a. 
paten't;0Mthte  groniidl  of  interferenGe,,-wiliLgn,the;defend9,nt,,j}iay 
-obtain  affi!pmati(ve.i-r;elief  by  iaHswer.' i ,  The  conrt  will  take  notJQei 
of  fractions  of , a- dayi  in  determining,  wheither  a,  cross-bijl  i  w^S, 
filed  before  (the  filingpf,  a, motion fto  dismiss- the  original  bill.*' 
Leave  ,has  bee* jrefjused,, when  the  defendant  byi.the,', disinissal 
would,  hav^.lq^t  the,  .benefit  j of,, an  adjudication  made  in  the 
previous  .proceedings  iinrrthe.'Suit,",or  p,^taj,Y|er4ipt  oi*  ^pding,*,^ 
made  in,  the  previous,  proceedings  in  the  suit,  or  of  a  failure  of 
the,  .cpmplajint,  to,  take  t^stimcjny,  after  a  replication,  within  the 
time  required  by  the  former  rules  which  were  then  in  force.'^ 
In, a  patent  ,case,  the  court  refused  to  permit .thg  plaintiff , to  dis- 
mi.ss'iii's  bill  withQxtf,pre]udicej  after  the  proofs  had  been  tiaUen' 
a^nd  ^preiiminfiry.' injunction  obtained]''*  Leave  majjf  be  -granted 
upon  terins,  ,aS  for  example,  that  'the  '&mplainarif;  'stipulate  to 
allow  defendant's 'fevidenc'e  to  be  usfed' in 'aiiy'subsequent  suit." 


"  6  ElectrioailikffioJ'Co.'i?'.'  Bnifeh'  El, 
Cp.„44.Fed.,SQ2;,  C.  ,&  A.|.R.  Co.  v.  , 
Roiling  M.  Co'.,'  109  U.  S.  702,  27 
L.,  ed.  iqs:  ;  City  of  Detroit  y.  Jle- 
troit  City^  Ey/.  6p.,  ^5,' Fed,  '569, 
Where  a  cross-bill  prayed  disoo,vefv 
only  and  not  affirmative,  relief, , it 
did  not  prevent  ,  the  .  .dismissal. 
Houghfon  V.  Wiiitin  Sf^ch.  Works, 
160  Fed.- 227.  .The  same  rule,, vf as 
applied  vvnen  the  arpss-pill,  sought 
affirmative  relief  ^  |again^,t  ^  a  ,  oo-^e- 
fend^t  ..and ,  not   againpt  the,  com-| 

plainants.   , ,  Gilmore    v.    .Bert,    134, 

'^..i.     .!;<..  i!ii     .7  ,  ■i'ji;'f-tHii'-'''' i       .''-' 
Fed.  658.,   Leq.j'e  to  dismiss  an.  orig- 
inal >i^l  was  gra;nted  without  preju- 
dice'to"  relief  unoter   the  'cross-bilT. 
Harding  v.  Corn  Pro'dil'ets'  Refilling' 

cd.' -c.' d.' aI.'J.  ib'^'ipfed/eSs. "'"  ■  ' 

7  Stevens  v.  The  Raidroads,  4  Fed. 


S7;  ,Hat  Sweat  Mfg.  Co.  t.' Waring, 
:  16  Fed.  ,85-,.,    ,,,.,   ,,,    i,,,,.  .,,,,,,   ,„-,, 

8  Stevens  v.  The  Railroads,  4  Fed. 
97;  Hat  S.  Mfg.  Co.,  v..  Wari^g,  46, 
Fed. '87;,SM2)m,  §  ,197.  ^^     ,     " 

9  Electrical  Ace.  Co.  v.  Brus,h  El.,. 
Co.,  44  Fed"., 602 ;,s«pm,  §  197.'    '.',' 

10  Tower    v.    Stimpson,    175    Fed. 

IJ  Hershberger  y.  p^ewett,.  55..Fed. 
170,',   lj'2;,.ppaiu'ell's',''(jh.;  I>r.."''(,5tb' 
edv)  "7"93.'.''But;8ee"'w!  U.  Tel.  Co. 
v.^Ap.  Bell  T.  bo.,  50'.'F'ed.''e'62,!; 

12Ebner  v.  Z.immerly;"C.  C.  A., 
lis  'Fed!  81*8.     '      '        " ' '  ■    ■ 

13  Schmeiser  Mfg.  Go.  v.  Blanch- 
ard,  1^2  Fe'd.'362.'  '•■'     ''   ''         ''  '  ' 

-14  Georgia  Pine  Turpentine  Co.  v.' 
Bilflnger,-129'Fed."  131.  .''  ••■.    ■  tJt'i: 

16  Am.   Z.    Co.   v.   Celluloid   Mfg. 
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An  executor  ot  other  person,  who  has  filed  a  bi]]  in  a  represen- 
tative capacity  in  good  faith  with  reasonable  grounds  for  so 
doing,  may  be  excused  payment  of  costsi"  The  inotion  for  such 
an  order  should  be  upon  notice.^''  The  same  practiceis  followed 
when  a  plaintiff  sues  in  behalf  of  himself  and  others,  provided 
that  no  one  has  previously  joined  with  'him  as  co-plaiutift','* 
unless,  perhapsy  others  have- contributed  to  the  expenses  of  the 
suit  and  wish  it  continued;^*  He  does  not  lose  his  right  because 
his  motion  was  made  after  the  removal  of  his  suit  from  'a  State 
to  a  Federal  court  and  another  stockholder  has  since  then  insti- 
tuted, in  the  former  jurisdiction,  a  suit  which' is  not  removable.^" 
After  other  members  of  the  class  have  joined  as  co-plaintiffs  in 
the  suit,  the  plaintiff  cannot  dismiss  the  bill  without  their  con- 
sent.^* A  stockholder  of  a  coi-poriation,  who  has  intervened  in  a 
creditors'  suit,  cannot,  however,  make  such  an  objection.*^  The 
majority. of  the  stockholders  in  a  corporation  cannot  always  have 
a  suit  discontinued  against  the  wishes  of  its  directors.^'  After 
a  decree  or  decretal  order,  whether  pjarol  or  interlocutory,  the, 
plaintiff  may  nOt  discontinue  without  the  consent  of  all  parties 
who  have  acquired  rights  by  the  decree,  including  creditors  \\'ho 
have  filed  their  claims  pursuant  to,  a  direetibn  in  the  same,^*  and 
bondholders  represented  by  the  plaintiff  as  trustee.^^  The  usual 
course  pursued  by  one  in  whose  name  without  his  consent  a  bill 
has  been  filed,  is  to  move,  on  notice  to  the  solicitor  who  appeared 
for  him  and  to  any  other  parties  who  have  appeared^  to  'have 

Co.,  32  Fed.  809;  Am.  Steel  &  Wire  20  Harding  v.  Corn  Products  Re- 
Co.   V.   Mayer   &.  Englund   Co.,   123  fining  Co.,  C.  C.  A.,  168  Fed;  658.' 
^ed.  204.  21  Belmont  N.  Co.  v.  Columbia  I. 

16  Arnoux      v.      Steinbrenner,      1  &  S.  Co.,  46  Fed.  336. 

Paige  (N.  Y.),  82.  "  ,  28  Shaffer  V.  McCulloch,  C.  C.  A., 

17  Am.   Z.   Co.   V.    Celluloid   Mfg.      192  Fed.  801.  ' 

Co.,  32  Fed.  809;   Gregory  v,  Pike,  83  Railway  Co.  v.  Ailing,  99  U.  S. 

C.  C.  A.,  67  Fed.  837 ;  Hirshleld  v.  463,  25  L.  ed.  438. 

Fitzgerald,   157   N.   Y.   106.,'^        ,  24  Quilbert  v.  Haw'les,  1  Ch.  Cas. 

18  lianford  v.  Storie,'  2  Sim.  '&,S.  40;  Ca'rrington  v.  Holly,  ]  Diek. 
106;  Armstrong  v.  Storer,  ^  Beav.  280;  Hershberger  v.  Blewett,  55 
277.,,                     .,                        ,  Fed.  170;  Gregory  V.Pike,  C,  C.  A.,' 

19  Ba;  parte  Railroad  Co.,  95  U.  67,  Fed.  837;  Garner  v.  Second  Nat. 
S.  221,  24  L.  cd.  355;  Miller  v.  Lig-  Bank,  67  Fed,  833,    ' 

gett  &  M.  T.  Go.,  7  Fed;  91.  26  Johnson'  v.  Miller,  96  Fed!  27l! ' 
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it  ;takejiloff  the  file.^^.  Upon  this  being  done,  he  may  recoye^ 
from  the  solicitor  i-yvhQ  filed  the  billy  his,  costs,^''  as  well  as  any 
costs  he  may  have  been  compelled  to  pay., a,  d.efe]idant.^*  Where 
the  -plaintiff  had-  -made  an  agreement  of  settlement  ]^ithout  the 
consent  of  his  attorneys,; who  opposed  the  same,  it  was  held  that 
the  suitT  could  not  be  .dismissed  imtili  the  matter  had  been, set 
up-  by  a  cros^-bill.^'  It  has  been-  held  that  an  agreement  to  dis- 
miss'a' suit  is  wki ved  by  answering  on  .the  merits  an  amended 
bill  'thereaftei"  filed.'"  Plaintiff  cannot,  it  seems;  dismiss  a  part 
only  of  'his  bill.  The  'proper  course  is  for  him  to  amend  by 
omitting.' it.*'  Wheft  thete  is  iiiore  than  dne  plaintiff,  one  of 
them  may  by  special  leave  of  the  court  halve  the  bill  dismissed 
with' costs  so^far'ks  concerns  himself,  provided  that  no  injury 
will 'thereby,  result  to'  any  other  party.'*  If  there  are  several 
defend  ants', '  a  plaintiff  iriidy  obtain  an  order  dismissing  his  bill 
&&  to  some  of  theiil,  provided  that  ho'  injury  will 'be  thereby 
done  the  rest."  A  dismissal  at  the  pl'aihtiff's  request'  before  a 
hearing  is  usually  without  ?^rejtidice,**  Unless  evidence  has  been 
taken  and  the  cause  set  down  for  a  hearing,  when  it  should  be 
granted  only  by  a  decree  dismissing  the  bill  upon  the  merits,'' 
The  entry  of  an  order  of  discdntinuahce  upon'iconsent  of  both 
parties  amounts  in  effect  to  a  dismissal' of  the  bill."  The  dis'- 
niissal  of  a' bill'bir  of  part  of- a  billdoes  nOt  authorize  the  re- 
moval of  the  paper  ftoiii  the  clerk's  office  unless  the  order  so 

26  GepteaX  Tr.  Co.  v.  U.  .S.  Flour  ,,, Si  Camden,; &|,Amboy    E.    Co.  ,y. 
M,illing  Co.,  113,  red,i587,  ^  ,  Steyart,  4  C.  rE.:  (Jreen   (N.;  J.),  69. 

27  Palmer  v.  Waiesby,  L.  R,  3  Ch.  But';  see  Lyster  ,y.  Stickney,  12'  Ted. 
App.  ';*32r  Titterwari  V.  Osborne,  i  '609.      ^        "      ^'' 

Dick.  350;  Hood  v.' Phillips;  6' Beav.  szHolkii-fc'  y.l,  Holkirk,  14/ Madd. 

176.    II,   !r;i,    jftj    II         i  '^^-.•^,J.'flp      '^fj.  Winthrop   Y,.;Mu];ray,   7  .Hajie, 

28  Palmer  v.  Walesby,  L.  E.  3  Ch.      150. 

App.  .'fSS,;.,  iWright,  v.    Castle,    3  s^Baily  y.  Lambert,  5  Hare,  178. 

Meriv.  12.'                    ,,.     .,,.,      -     ,,  ,  »*  Danieli's  Ch.  Pr.  (5th  Am.  ed.) 

29  Snyder,  v.    ,I)eForeSit    Wij:je\«ss  793.     But  see  Stevens  v.  The  Rail- 
Telegraph  Cq,.'(D.Maine.),,  ,154  Fed.  rpad^,  4  Fedj  97.    .                         , 
142.      Contra,  ,  Snyder   v.  JDeFpre^t  35  Eumbly    v.    Stainton,    24    Ala. 
VV^irpless  TpJ^gr,a;E)i  Co.,  ,E.  I).|^o,  712;    Epijhester  v..  Lee,   1   Macn.   & 
1907.    "    '■'!.,,     V,        '       *^  Gf.  '467.    "See  Stevens  v..  The  Rail- 

-  so  ;McB;adiden  v.,,Heisen,  C.  C.  A.,      roads,  4  Fed.  97. 
150' Fed.  568.  .    ,' ,  ,'  ,,  sepjctet  A.  L  Co.  v.  N.  Y.  L  M. 

' ,    ,,      '      '  Co.,  12  iFed.'816. 
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directs ;  and  slich  a  direction  -vvill  rarely  lie  giveni*'  Otherwise, 
the  paper  remains  a  part' of  the  record,  and  may  be  used'  as.  evi- 
dence of  any  admission  therein  contained.''  An  order  dismiss- 
ing a  bill  may  be  set  aiside.'®  An  order  denying  a  motion  to 
dismiss  a  bill  as  to  a  party  was  held  to  be  appealablej*" 

§  362.  Dismissal  of  bills  for  want  of  prosecution  or  for 
failure  to  perfect  or  revive .  the  suiti  The  Equity  Eules 
provide,  that  if  a  case  is  continued  by  consent  beyond  the  term, 
it  shall' be  dropped  from  the  trial  calendar,  subject  to  reijistate- 
,ment:  within  one  year  upon, the  application!  to  the; court  by  ,either 
party.  "If  not  so  reinstate4,,Wthin.,tl^e;year,  the  suit  sfi^ll.be 
dismissed  wi,thQi;t  prejudice,  to  a  ne.w.ojLe,!"  *  The  refusal  of  the 
plaintiff  ■  an,d  of  the  State;  court  tO;  recogni^ze  .,a  removal  is  _no 
defense  to.  such,  mQtion- to  dismiss,  for  wftnt;,pf  ip,ro.secutiQn;in  the 
Federal  court,^r  Although,  the  court  might,  in  .its,, discretion,.,  eon- 
sid,er  ,this,af  mad,e  in,  good  faith,!  as  a  ground  ,,fpr  allowing  him 
further  times. ,  ,,A  failure  to,, take  out  subpoenas  'fpj,  two  years 
after  a  |bill_was  filpdhas  been  held  to,  justify  a'  dismissal  of  the 
b,ill.,^  ,  A. bill  niay  be  dismissed  for  the,  fa,ilu,re,of  the  complain- 
ant, withinia  ;ijeksonable,time,  toserv^  iridispensable  defendants, 
whqni,hG  has  named  in,  its  introduction  .or  title,*  ibut.  it , is  the 
usual  praetieq.tp  raake  the  order  ,cpnditional  upon  his,  not  bring- 
ing tliem  in.  within  a.nunaber  of.  days  ,ther^in. specified. °  By 
the  former  practice,  when  a  suit  hadtabated  or,  become  ptlierwise 
defective  before  a  decree,  the  party  or  parties  against  whom  it 
can  be  continued  might,  Upon  notice  served  upon  the  person 
or  persons  entitled  to  j'evive  or  supply  the  defect  in  the  same, 
move  for  and  obtain  an  ornjpr,  directing  th^t  these  revive  or 
supply  the- defect,  within  la-- certain  limited' time  to  he  fixed  by 
the  court,  or  that  else  the  bill  be  dismissed.®    If  the  suit  abated 

37Lyster'v.  Stickney,  l2  Fed.  |o9,  ZMcMuUen  v.'  Northern   Pac'.'  R. 

CIO.    ^'  '  ,        '               '  '      '          *'■;  Co.,  .57  Fed.  16.                       '     ''• 

38  Ibid;  "  3  Hbusto'n  y.  City  and  County  of 

39  Gregory  v.   Pike,   C.   C.  A.,  67  San   Ffanciseo,   47   Fed. '337;    Ban- 
Fed.  837.   ""     "                           ''  eVoft  v! 'Sawiii;  143  Mass'.  1.44. 

«  Bru.sh  El.' Co.  y.' California  El.  *  Herndon   v.   Eidgway,    17  'How. 

L.  do.,  C.  C:  a:,  si  Fed.  557;  s.  c.,  424,  15  L.  ed.  100. 

52  Fed,  945.  '  ^5  Rogers  V.  Penobscot  Min.  Co.,  C. 

§  362.     lEq.   Rule  57,  'quoted  in  C.  A.,  154  Fed.  606. 

full  §309,  )'«/»•».           ' 8  Adamson  V.  Hall,  1  T.  &  R.  258 ; 
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by 'the  deathiof  Grie-'of  several  Gti-plaintiffs,  the  order' raight  be 
obtained  against  the  survivb-rsfaud  it  'se^ms  that- the  objection 
that  there  iS'riof^pfersonarreiSj'reseiitative  of  the  deceased  plaintiff 
did  not  prevent  the  court  froHi  granting  such  an  order.'  It  is 
i'MegulaPani  siicli- cases' to  iiiove' 'to' dismiss  a  bill  for  -want  of 
proslectition;  and  an  order  td  that  effect,  if  obtained, ■'would  be 
discis'arged  fbr-'irreglilarityi' '  A  bill'rnight  be'dismissfed-at -a 
defendant's  motion^  for  the  plaintiff's  failure  ito*  serve'  with 
process  another ■  defendant  named 'iitthe-bill' who' was  a  neces^ 
sary  party, to.the  suit.^i  Upon  the  death  of  a  defendant,  whom 
the  pleadings  showed  to  be 'ajU  indispensable  party,  when  itiwas 
impossible  to  bring  in  his,,  executors,  the  suit  would  be  dis- 
naissed.-*?-,,  ,     ,,     ,^    ,,,    ,, .,,.'      ,     ,  , 

§  ,3p3.,. Dismissal  i6,r,  want  of  ,  jurisdiction.  The  Judi-; 
cial  Code  provides:  "If,  in^anj  suit , commenced  ,in  a  District 
Court  or  removed  from  a  ^tate  court  to  a  District  Court  of  the 
United  States,,  it  shall  appear  to  the  satisfaction  of  the  :said 
District  Couft^  at  any  time  after  such  suit  has  been  broiight  or 
removed  thereto,  that  '^uch  suit  does  hot  really  andr  substan- 
tially involve  a  dispute  or  controversy  properly  within  the'jurisr 
dictioh  of'said  District  Court,  or  that  the  parties  to  said  suit 
have  been-  improperly  or  coUusively  made  or  joined,  either  as 
plaintiffs,  or  defendants,  foir  the  purpose  of  creating  a  case, 
cognizable  or  removable,,  under  this  chapter,  the  said  Distript, 
Courjtr  shall  proceed  no  further  therein,  but  shall  dismiss  f the 
suit  or  remand  it  to  the  court  from  which  it  was  removed,  as 
justice-  nlay  require,  and  shall  make  such  order  as  to  costs  as 
shall  be' just.'"''  'The  court. should  dp  this  of  its, Own  motion,, 
as  soon  as  it  discovers  its,  want  of  jurisdiction  or  th§,  improper 
or  collusive  joinder.*.  The.  Supreme  Court  has  said,  that  such  an- 
act-  is  salutary,  and  that  it  is  the  duty  of.  the  Courts  to  exercise 

Bolton   V.   Bolton,   2    S.   &    S.   371.  Jessiip  v.  Illinois  Central  R.  Co.,  5fi 

See  stfpra,  §§210-221.  Fed.  735. 

Tliinde  V.  Morton,  2  H.  &  M.  368.  lOLawrenoe  v.  Southern  Paci  Co., 

SKolJihsori   V.    Norton,    10   -Beav.  177  Fed.  S*?. 

4'84;   Soddy  v'.  Kent,  1  Meriv;  361 ; '  §  363.     iJud.  Code,  §  37,' 36  St.' 

Sellers  v.  DAw^on,  2  Dick.  738';  Dil-  at  L.  1087,  re-enacting  in  sulistaiice 

lard's    Adm'r  V.'-  Central  'V'a.    Iron'  Act  of  March  3,  1875,  cli.  )37,  .'|/' 

Co'.,  125  .Fed.  157,  quoting  text  with  (18  St.  at  L.  4'r'2)'.     '       '.  '  'f   ,    , 

approval.'        •"  8 -Williams  v.  Nottawa, '  104  tJ,  S. 

9  Picquet  v.  Swan,  5  Mason,  561; 
Fed.  Prac.  Vol.  II.— 74. 


1170  DISMISSAL  or  BILLS. . ,  [§    363 

their  po^yer  under, it  in  all  proper  cases.'  il^either  party  .has, the 
right  however,  without  pleading  a  denial  within  the  time  allowed 
for  that  purpose,  to  introduce  evidence  to  contradict;  averments 
of  the  jurisdictional  facts ;  *  but  if  it  appears  upon  the  evidence 
the  objection  ma,y  be  takien  at  any  time.*  And- if  from  any 
source,  the  court  is  led  to  suspect  that  its.  jurisdiction  has  been 
imposed  upon  by  the  collusion  of  the  parties  or  in  any  other 
way,  it  may  of  its  own  motion  cause  the  necessary  inquiry  to 
be  made,  either  by  having  the  proper  issue  joined  amd.iried, 
or  by  some  other  appropriate  form  of  proceeding,  and  act  as 
justice  may  require  for  its  own  protection  against  fraud  or 
imposition.*  In  such  a  case  the  party  that  sought  the  juris- 
diction of  the  Federal  court  should  have  an  apportunity  to  be 
heard  on  the  motion,  and  to  meet  it  by  appropriate  evidence.' 
Objection  can  be  raised  by  motion,'  which,  where  it  is  "charged 
that  there  was  collusion  in  the  making  and  alignment  of  the 
parties,  must  specify  the  parties  as  to  whom  the  collusion  is 
charged.^  ,  Except  under  extraordinary  circumstances,  the  ques- 
tion should  not  be  tried  upon  affidavits.^"  A  judge  cannot  thus 
dismiss  or  reraaud  a  case  upon  his  personal  conviction,  although 
it  amounts  to.a  m<pral  ce,rtainty;  the  collusion  or  lack  of  juris- 

209,  26  L.  ed.  719;  Consolidated  S88,  29  L.  ed.  725;  Morris  t.  Gil- 
Rubber  Tire  Co.  v.  Ferguson,  C.  C.  mer,  129  U.  S.  315,  32  L.  ed.  690; 
A.,  183  Fed.  756;  ■  McEldowney  v.  Gribble  v.  Pioneer  Press  Co.,  15  Fed. 
Card,  193  Fed.  475.  689,  5  McCrary,  73. 

3  Williams  v.  Nottawa,  104  U.  S.  ,   THartog    v.   Memory,  ,116  ,U.    S. 

209,  212,  26  L.  ed.  719,  720.  5,88,   590-592,  ,  29    L.   ed.   725,    726, 

*Hartog   v.   Memory,.  116    U.   S,  727;   Barry  v.  Edmunds,  "116  U.  S. 

588,   29  L.  ed.   725;   Davies  v.  La-  550,  29  L."  ed.  729'.      / 

throp,    13    Fed.    565 ;    Cuthbert    v.  8  Ladew  v.  Tennessee  Copper  Co., 

Galloway,  35  Fed.  466;  Peputron  v.  179   Fed.   243;    Lewis,  Blind  Stitch 

Young,  1,34  U.  S.  241,  33  L.  ed.  923.  Co.   v.   Abetter   Felling  Mach.    Co., 

A   refusal   by   the    court  upon   the  181   Fed.   974. 

trial  to  allow  the  defendant  to  file  9  Helm   v.  Zarecor,  222  U.  S.  32, 

a  plea  on  the  question  of  the  plain-  35,  56  L.  ed.  77,  79. 

tiir's  citizenship  was  held  not  to  be  10  Kilgore   v.    Norman,    119    Fed. 

reviewable    upon    a    writ   of    error.  1006.   See  Put-In -Bay  Water  Works, 

Mexican  C.  Ry.  Co.  v.  Pinkney,  149  &c.,  Co.  v.  Ryan,  181  XJ.  S.  409,  415, 

U.  ,S.  194,  37  L.  ed.  699.              •  4^'L,  ed.  927,  930;  s.  c,  Industrial, 

6  Steigleder  v.  McQuesten,  198  U.  &c.,  Co.  r.  El.  Supply  Co.,  C.  C.  A., 

S.  141,  49  L.  ed.  986.  58  Fed.  732,  744;  s.  c,  0.  C.  A.,  84 

SHartog   V.' Memory,    116   U.    S.  Fed.  740. 
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dietioii  must  be  legally  ;pr6vedy  and  aij^Jpear  lipoii  the  record.*' 
Expressions  in  the  opinion  of  the  District  Court  of  Appeals 
that  the'  court  below  had  no  jurisdiction,  do  not  necessarily 
make  it  appear  to  the  satisfactibn  of  the  District  Court  that  such 
was  the  case,  nor  compel  a  dismissal  when,  the  mandate 'does  not 


■  "Barry  V.  Edmunds,  116  U.  S. 
5,50,  559;  29  L.  ed.;729,i732;  Depu- 
'tron  V.  Young,  134,  XI.,. S.;  241,  252j, 
,  33  L.  ed.  ,923,,  929.  ■  iWjhere  a  plain- 
tiff had  acquired  the  causes  of  ac- 
tion which  he  sought  to  enforce, 
solely  for  the  purpose  of  collection 
in  the  Bederal ' ,  courts  under  an 
agreement  to  pay  back  a.  certain 
proportion  ,of  the  net  ^  jirp^eeds  :to 
liis  .  assignors,,  who  could  not  have 
sUed  therein,  it  was  held  that  the 
suit  should  be  dismissed.  Farming- 
ton,  V.  Pillsbury,  llS  U.  S..  138,  29 
,L,  ed.  1,1;!;  ..Williams  v.  JJottajva, 
104  U.,  sl  209,  2p  L.  ed.  719;  .Ber- 
nard's Tp.  v.  Sf!eiibins,'l69  U.  S.'kl, 
27  li.  ed.  956;  New  ,Providence  v. 
Halsey,  117  U.  S.,  336,  29  L.,ed.  904; 
Little  y,  Giles,  118  U..S.  596,  30  L. 
ed.  269  /  ■^Qodside  v.  Beekliani,  216 
V.  S.  117,  54  L.  ed.'  408;  Norton  v. 
European  &  N.  A.  Ry.  Co.,  32  Fed. 
865;  Board  of  Com'rs  of  Lake  Coun- 
ty V.  Sehradsky,  C.  C.  A.,  97  Fed. 
ilV  38  C.  C.  A.  17;  Edwards  V.  Bates 
(County,  117-Fed.  526;  Turnbull  v. 
Ross,  a  C.  A.,  141  Fed.  649.  But 
see  Lipsmeier  v.  Vehslage,  29  Fed. 
•175;  Cole  v.  Phila.  &  E.  Ry.  -'Co., 
140  fed.  944;  William  H.  Perry  Co. 
V.  Klosters  Aktie  Bolag,-  C.  C.  A., 
152  Fed.  967.  Jurisdiction'  does  not 
depend  upbn'  motive;-  'knd'' when 
there  has  been  an  actual  transfer, 
the  jurisdiction  is  not  defeated,  al- 
though it  appears-  tliat  the  property 
was  gii'en'  to  complainant  to  enable 
him  to' sue  in  the  Federal  court. 
lie  Cleland,  218  U.  S.  120;  54  L.  ed. 
9U2;  O'Neil  v.  Wolcott  Min.  Co.,  C. 


C.  A.,  174  Fed-.  S27.  Where  land 
worth  at  least '-$1,800  was  conveyed 
by  a  citizen  of~the  State  to  an  ali^n 
,],aborer  withO|Ut  means,  who  agrepd 
■  to  pay  $600  for  the  same,- paid  only 
$10  in  cash,  ^nd  gave  a  mortgage 
for  the  balance,  it  Was  held  that  the 
facts  did  not  show  a  simulated 
transfer  nor  justify  a  dismissal  of 
the  bill,  i  Woodaide  y.  Ciceroni,  C. 
C.  A.,  93  Fed.  1.  Where  persons 
largely  interested  in  a  Pennsylva- 
nia corporation,  in  order  to  procure 
the  appointment  of  a,  receiver  by  a 
court  of.theiUnited,  States,  caused 
certain  bonds  and  stock  of  little 
■value  to  be  assigned  to  a  citizen  of 
New.  Jersey,  a  stenographer  in  the 
office  of  one  of  the  attorneys  for 
the "  corporation,  for  no  other  con- 
sideration than  the  signature  of  the 
bin;s  it  was  held  that  the  case 
should  be  dismissed  as  collusive  and 
fraudulent,  although '  the  assign- 
ment was  absolute.  Kreider  v. 
Cole,  C.  C.  A.,  149  Fed.  647.  It 
■was  held  tfiat  a  suit  shovild  be  dis- 
missed for  collusion  when  the  trus- 
tee of  a  mortgage  sued  to  protect  a 
right  asserted  by  the  mortgagor, 
who  was  in  possession  and  not  in 
default.  Willia,ms  v.  City  Bahk  & 
Tr.  Co.,  C.'C.  A.,  186  Fed'.  419.  Bhe 
§§  41,  119,  '^upifa.  For  the  reversal 
of  a  judgment  of  disniissal  because 
the '  evidence  did  noli  prove  that  the 
Value  of  the  matter  in  dispute  was 
below  the  jufisdietional  amount,  see 
Wetmore  v.  Rymer,  169  U.  S.  115, 
42  L.  ed.  C82.  Cf.  Blackburn  vi 
Portland  Gold  Mine  Co.,  175  U.  S. 
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SO  direct.'^  If  tlie  case  is  dismissed  for  this  reason,  tlie  Supreme 
Court  of  the  United  States  may  review  tJie  decision  upon  the 
facts,  as  well  as ,  upon  the  law.^'  If  the  jurisdiction,  appears 
upon  the  record,  and  the  District  Court  refuses  -to  dismiss  or 
remand  the  case  under  rthis  clause  of  the  statute,  the.  Supreme _ 
Court  will  ordinarily  refuse  to  review  its  decision,**  but  it  may 
do  so,*'  although  not,  it  has  been  said,  by,  mandamus.*®  A 
determination  that  the  defendants  i  did  not  act  jointly,  when 
•joint  conduct  by  them  is  charged  in  good  faith  in  the  complaint, 
is  a  decision  of  the  merits,  not  of  the  jurisdictional  facts,  and 
doos  not  justify  such  a  dismissal."  Where  an  alias  summons 
had  been  quashed,,  and  the  Federal  Court, had  no  power  to  issue 
process  that  would  subject  the  defendant  to  its  jurisdiction;  the 
case  was  remanded.*'  It  has  been  held  that  there  is  a  contro- 
versy in  the  case,  and  that  the  stiit  is  not  collusive,  when  insti- 
tuted to  procure  the  appointment  of  a  receiver  and  an  adminis- 
tration of  its  assets  by  two  creditors  without  judgments  or  se- 
curities at  the  request  of  the  defendant*^  The  conyevance  of 
all  the  property  of  a  partnership  to  a  corporation,  organized  for 
the  purpose  by  the  partners,  and  the  division  betwen  them  of 
its  capital  stock,  a  small  part  only  of  which  consisted. of  lands 
in  controversy  in  an  action  subsequently  brought  by  the  corpo- 
ration in  a  Federal  Court;  was  held  not  to  be  such  a  transfer 
as  to  defeat  the  court  of  jurisdiction,^"    In  an  analogous  case, 

571,  44  Lj  ed.  276;  Jlowe  v.  Howe  &  Co.  v.  Ryan,  181  U.  S.  409,  431,  45 

Owen   Ball   Bearing  Co.,   C.   C.   A.,  L.  ed.  927,  937. 

154   Fed.   820.     Before   the  ,  Act   of  IS  Little  v.  Giles,  118  V.  S.  596, 

3875,  it  was  held  that  a  defendant,  30  I...  ed.  269. 

between  whom  and  the  complainarit  ^^ Re  Cleland,  218. U.  S.  120,  54 

the   requisite   difference   of   citizen-  L.  ed.  962, 

ship  existed,  could  not  raise  an  ob-  17  Smithers   v.   Smith,   204   U.   S. 

jection  on  account  of  the  citizenship  632,  633,  51  L.  ed.  056. 

of  another  defendant.     Harrison  y.  18  Stowe  v,  Santa  Fe  Pac.  R.  Co., 

Uramm,   1  Story,  64;   Pond  v.  Vt.  117  Fed.  368. 

Valley  R.  Co.,  12  Blatchf.  280.  l9iSe   Metropolitan   Railway    Re- 

izPut-in-Bay  Waterworks  &c.  Co.  ceivership,  208  U.  S.  90,  52  L.  ed. 

V.  Ryan,  181  U..  S.  409,  43J,  45  L.  403'.     See  Bowdoin  College  Vi  Mer- 

ed.  927,  937;  Hartford  Fire.  Ins.  Co.  ritt,  ,63  Fed.  2,13. 

v.  Erie  R.  Co.,  172  Fed.  899.  20  Slaughter    v.    Mallet    Land    & 

13  Smithers  v,   Smith,   204   U.   S.  .Cattle  Co.,  C.  C.  A.,  141  Fed.  282. 
'  632,  51  L.  eel.  653.                       i  See  supra,  §  16.                ,            , 

14  Put-In-Bay  Water  Works,,  etc., 
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whete  'substantially. all,  the  property  of  the  corporation  was 
involved  in  the  litigation,  it  was  held  tliat  the  transaction  was  a, 
fraud  upon  the  court,  and  jurisdiction  was  not  sustained.^*  If 
there  is  no  collusion  and  an  (Original  defect  in  the  jurisdiction 
has  been  cured,**  or  the  jurisdiction  appears  upon  the  record,*' 
before  the  objection  is  raised;  the  suit  may  be  retained. 
It  has  been  said  that,  where  .the  want  of  jurisdiction  does 
not  appear  on  the  record,  the "  court,  inay  exercise  its  discre- 
tion in  deterniining  whether'  it  will  permit, the  issues  of  fact 
to  be  tried  at  a  late  stage  of  the  case.**  It  has  been  held,  that 
where  the  difference 'of  citizenship  is  averred  in  thp  plaintiff's 
pleading,  and  denied  by  defendant,  the 'burden  of  proof  is  upon 
the  defendant.*'  If  the  record  does  not  knOw  affirmatively  that 
the  court  has  jurisdiction,  the  case  niay  be  dismissed  at  any  time 
by  motion  before  issue  joined,*®  or  thereafter  at  the  close  of 
plaintiff's  proofs;*''  after  dsweiU  as  before  judgment;  and  the 
objection  iha,y  be  taken  for  the  first  time  in  the  appellate  court.*' 
An  appellate  court  will  rarely  direct  the  dismissal  of  a  case  for 
collusion ;  but  will  ordinarily  direct  a" trial  of  that  question  ,by 
the  court  below.*'  _  When,  after  all  the  pleadings  are  filed  in  a 
suit, which  lis  brought  ;in  or  removal  to  a  Eederal  court  on  the 
claim  that  it, is  a  case  arising  under  the  Constitution  and  lavFs  of 
the  United  States,  it  appears  that  the  averments  upon  which  the. 

21  Lehigh    Min.    '&    Mfg.    Co.    v.  grounds  upon  which  it  is  alleged  to 
Kelly,  160  Ui  S.  327^  40  L.  ed.  444.  rest."     Deputron  y.  Young,  134  U. 

22  Pacific  E.  Co.  V.  Ketchum,  101  S.  241,  251,  33  L.  ed.' 923,  928.     It 
U.  S.' 289,  299,  25  L.  ed."932,  936.  has  been  held  that  upon  a  motion 

23Mai,honing    Valley    Ry.    Co.    v.  to  dismiss,  leave  to  amend  may  be 

O'Hara,  C^  C.  A.,  196  Fed.  945.  given  where  it  does  not  affirmatively 

24  Brigg's  V.  Traders'  Co.,  l45  Fed.  appear  that  the  court  has  no  juris- 

254.     But  see  Pennsylvania  Co.  v.  diction.     Home  Ins.  Co.  of  N.  Y.  v. 

Bay,  138  Fed.  203.  Nobles,  63  Fed.  641. 

85  Adams  v.  Shirk,  ^17  Fed.  801 ;  a?  Streal;  v.  American  Rubber  Co., 

Kilgore  V.  Norman,  119  Fed.  1006.  115  Fed.  634. 

26  Bicycle'  S.    Co.    v.    Gordon,    57  28  Grace  v.  Am.   C.  Ins.  Co.,  109 

Fed.    529;    La   Vega   v.   Lapsleyi  'l  IT.   S.   278,   27.  L.  W.   93;    Bors   v. 

Woods,  428 ;   Municipal  Invi  'Co.;  V.  Preston,   111   U.  S.   262,   28  L.  ed. 

Gardiner,  62  Fed^  954.    But  see  I'ul-  419;   Mansfield,  C.  &  L.  M.  Co.  v. 

ler  V.  Metropolitan  L.  Ins.   Co.,  31  Swan,  111  U. 'S.  379,  28  L.  ed.  462. 

Fed.  696.     "Such  an  objectibn  oughi  29  AsKley '     v.       Supervisors       of 

to  be  raised' at  the  first  opportunity,  Presque   Isle   County,   C.  C.  A.,   60 

and  delay  in  its  presentation  should  Fed.  5."). 
be  Considered  in  examining  into  the 
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jurisdiction  is  claimed  are  immaterial,  it  is  the ,  d^ty  of  tlie 
coTirt  to  dismiss  or, remand  the  caiise.'"  j  To  justify  ^a  disjiiispl 
under  this  statute,  the  coiart  must  be  satisfied  that  the  object 
was  to  create  a  case  cognizable ,  in  the  Federal  courts.'^  Where 
a  collusive  transfer  of  the  cause  of  action  was  eviden,t;ly  m9.de 
for  anotherr  purpose,  it  was  held-  that  the  jurisdiction  should 
be  retained.^^  Admissions  by  the  defendant  after  a  suit  is 
brought  cannot  by  reducing  the  ina,tter  in  dispute  divest  the 
court  of  jurisdictioii.**  If  the  question  of  jurisdiction  is  doubt- 
ful, the  decision  thereupon  may  be  reserved  until  the  final  hear- 
ing.'*   The  dismissal  should  be  without  prejudice. *° 

§  364.  Motions  to  dismiss  because  the  complaint  shows 
no  cause  of  action.  Demurrers  have  been  abolished.*  Ob- 
jections which  formerly  were  raised  by  demiTirrer  "shall  be  made 
by  motion  to  dismiss  or  in  the  answer ;  and  every  such  point  of 
law  going  to  the  whole  or  a  material  part  of  the  cause  or  causes 
of  action  stated  in  the  bill  may  be  called  up  and  disposed;  of 
before  final  hearing  at  the  discretion  of  the  court."  ^    This  new 


30  Robinson  v.  Anderson,  121  U. 
S.  522,  30  L.  ed.  1021;  McCain  v. 
Des  Moines,  174  U.  S.  168,  43- L. 
ed.  936 ;  Shreveport  v.  Cole,  129  U. 
S.  36,  32  L.  ed.  589;  New,  Orleans, 
V.  Benjamin,  153  U.  S.  411,  38  L. 
ed.  764;  Minnesota  v.  No.  Securi- 
ties Co.,  194  U.'  S.  48,  65,  48  L..  ed. 
870;  Excelsior  Wpoden  Pipe  Co.  v. 
Pacific  Bridge  Co.,  185  If.  S'J  282, 
288,  46  L.  ed.  910,  914;  supra,  §  24. 
But  see  Peoples'  Sav.  Bank  v.  La,y- 
man,  134  Fed.  635;  where,  there 
being  two  questions  involved,  one 
Federal  and  the  other  not,  it  was 
held  that  the  decision  of  the  Federal 
question  adversely  to  the  complain- 
ant  did   not   deprive   the   court   of 

^jurisdictioii,  to   decide  in   its  favor 
upon  the  other  ground. 

31  Lanier  v.  Nash,  121  U.  S.  404, 
410,  30  L.  ed.  947,  949;  Manhattan 
L.  Ins.  Co.  v.  Broughton,  109  U.  S. 
121,  27  L.  ed.  878. 

32  Lanier  v.  Nash,  121  U.  S.  404, 
30  L.  ed.  947. 


33  Fuller  V.  Met.  L.  Ins.  Co.,  37 
Fed.  163.  See  Chicago  C.  Co.  v. 
Fogg,  53  Fed.  72,  76,  and  supra, 
§  22.  ' 

34  York  County  Sav.  Ba,nk  v.  Ab- 
bot, 131  Fed.  980. 

36  Thompson  v.  Railroad  Co.,  6 
Wall.,  134,  18  L.  ed.  765;  Kendig  v. 
Dean,  97  U.  S.  423,  24  L.  ed.  ,1061; 
Van.Norden  v.  Morton,  99  U.  S.  378, 
25  L.  ed.  453;  Williams  v.  Nottavi'a, 
104  U.  S.  209,  26  L.  ed.  719.  A 
New  York  court  said  that,  in  such 
a  case,  the  case  resembled  one  in 
which  an  arbitrator  duly  chosen 
had  refused  to  act  and  pass  upon 
the  claims  of  the  parties.  Dunlevie 
v.  Spangenberg,  66  Misc.  (N.  Y.) 
364.  . 

§  364.     lEq.  Rule  29. 

2,Eq^.  Rule  29.  Under  the  former 
practice,  the  prevailing  opinion  was 
that  a  motion  to  dismiss  a  bill  for 
want  of  equity  could  not  he  made 
beforje  the  liearing.  La  ,  Vegai  v. 
Lapsiey,    1    Wood.s,    428;    Betts    v. 
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method  of  procedure  is  borrowed  from  the  English  chancery 
orders.'  The  former  decisions  iipon  demurrers,  as  well  as  the 
English  eases  Upon  motions  to  dismiss,  will  probably^  to  a  large 
extent,  be  followed,  except  iii  so  far  as  they  relate  to  technical 
qtiestions. 

§  365.  Demurrers  under  the  former  practice.  A  de- 
nittrrer  was  st  pleading  which  admitted  the  truth  of  ^a  bill,  but 
claimed  that  the  defendant  should  be  excused  from  answering 
thereto  and  the  complainant  be  denied  relief  on  Recount  of  some 
irregularity  or  insufficiency  existing  in  it.  As  the  name  de- 
note's,  deniurrers  w'ere  borrowed  from  the  common  law.'  They 
arj3  so  termed  because  the  defendant  demoratur,  or  will,  go  no 
farther.^  It  has  been  said  that  a  demurrer  must  not  be  ad- 
dressed to  a  point  within  the  discretion  of  the  court;  and  if  so, 
that  it  will' be  overruled.'  A  demurter'may  be  to,  the  whole,  _ 
or  to  a  part  of  a  bill,*  or  toj  both  the  whole  and  separate  pa]:ts 
of  a  bill.*  Separate  demurrprs  may  be,  filed  for  differ'ent  causes 
to'  separate  parts  of  a  bill.^  If  only  a  part  of  the  bill  be  de- 
murred to,  the  demurrer  must  be  accompanied  by  a  plea  or 
answer  to  what  rem0,insi'' 

§  366.  Admissions  by  a  demurrer.  A  demurrer  admitted 
the  truth  of  the  allegations  of  iapt  in  the  bill.*  "As  a  matter  of 
construction  of  an  ambiguous  clause,  the  court  is  bound  to  adopt 

Lewis,  19  How.  72,  15  L.  ed.  576;  3  Verplank   v'    Cajnes,    1    J.    Ch. 
Fuller, v..  Met.  L.  Ins.  Co.,  3.1   Fed.  (N.  Y.)    57.    '  ' 
696,      But    see   Person    v.    Fidelity  4  Equity  Rule  32. 
Cas.  Co.,  84  Fed.  769.   .Of..  Willis  v.  6  Int.  T.  C.  Lumber  Co.  v.  Mar- 
Willis,  42  W.  Va.  522;   s.  c,  26  S.  ner,  44  Fed.  621.       '    ■    ■ 
E.  E.  515;  Carlsbad  v.  Tibbetts,  51  «  North  v.  Earl  of  Strafford,  3  P. 
Fed.  852^;   State  v.  Hemingway,   69  Wms.    148;    Roberfleau   v.    Rous^    1 
Mi^s.  491 ;  Reilly  v..  Eeilly,  139  111.  Atk.    544;    Daniell's    Ch.    Pr.    (5tb 
180;  Russell  v.  Lamb,  82  Iowa,  558;  Am.  ed.),  584. 

An).    Bank   Protection    Co.   v.    City  7  See  Story's  Eq.  PI.,  §'442;  Dan-' 

Nat.  Bank  of  Johnson  .City,  Tenn.,  iell's  Ch.  Pr.   (5th  Am.  ed.)   583. 

181  Fed.  375;  Hardinge  Conical  Mill  !  §  3'66.     i  Bailey  v.  Birkenhead,  L. 

Co.    V.    Abbe   Engineering   Co.,   182  &  C.  J.  Ry.  Co.,  12  Beav.  433,  443; 

Fed.  848.  .,       ,           >  Pac.  R.  Co.  of  Mo.  v.  Mo.  P&c.  Ry. 

3  See, 'Odgers.  Co.,   I'll  U.   S.   505,'  522,  28  L.  ed. 

§  365.    ilLangdell's    Eq.    PI.,    §§  498,  504;  Boyer  v.  Boyer,  113  U.  S. 

53,  92.  689,  701,  28  L.  ed.  1089,  1092. 

a.Panioll's  Ch.  Pr.   (5th  Am.  ed.),, 

'5^3;  ,3  Bl.  Gom.  314.'  ' 
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that  interpretation  wiich  is  least  favoral:?le  to, the, plaintiff  ;i but 
the  (iefenda.nt  is  not  entitled  to  gross  ;this  principle  so  fas  as  i,o 
draw  any  inferences, .  of  fact  lie  pleases  which  niay  happen  to 
be  not  inconsistent  with  the  averments  of  the  bill."*,;  It.has 
been  said  that  "reasonable  presumptions  are  admitted  by  de- 
murrer as  well  as  the  matters  expressly  alleged."*  r The  court 
will  not  infer  from  an  allegation  that  a  fraud  was  committed 
at  a  time  beyond  the  limit  of  the  Sjiatute  of  Limitations,  that 
the  fraud  was  then  discovered.*  "A  demurrer  only  admits  facts 
well  pleaded ;  it  does  not  admit  matters  of  inference  and  argu- 
ment, however  clearly  stated;  it  does  not  admit,  for  example, 
the  accuracy  of  an  alleged  construction  of  an  instruni,ent,  when 
the  instrument  itself  is  set  forth  in  the  bill,  or  a  copy  is  annexed, 
against  a  construction  required  by  its  terms,  nor  the,, correctness 
of  the  ascription  of  a  purpose  to  the  parties  when  not  justified 
by  the  language'iised.  The  several  averments :of  the  plaintiff  in, 
the  bill  as  to  his  understanding  of  his  rights,  and  of  the  liaf)il- 
ities  and  duties  of  others  under  the  contract,  can,  ther^fore^ 
exert  no  inflvience  Upon  the  mind  of  the  court  in  the  disposition 
of  the  demurrer."*  The  preponderance  of  authority  holds: 
that  where  profert  is  made  of  a  recorded  paper,  it  is  for  ,ail 
purposespresented  t6  the  court  as  a  part  of  the  pleading,  and  an 
objection  to  the  same  may  be  taken  by  demurrer.'    A  demurrer 

8  Sir  Page  Wood,  V.  C,  in  Simp-'  ments  were  set  out  in  a,  pleading, 

son  V.  Fogo,  1  J.  &  H.  18,  23;  s.  c,  from  which   ascertain  inference   as: 

6  Jurist   (N.  S.),  949.     gee  Union  to  their  legal  effect  might  plausibly 

Pac.  Ey.  Co.  v.  Mercer,  28  Fed.  9.  be  drawn,  but  it  was  alleged  as  a 

3  Clifford,  J.,  in  Amory.v.  Law-  fact  that  a  reason  existed  for  their 
rence,  3  Clifford,  523,  526.  execution  which  would  justify  a  dif- 

4  Sheldon  v.  .Keokuk  N.  L.  P.  Co.,  ferent  inference  as  to  their  legal 
8  Fed.  769,  777,;  Johnson  v.  Powers,  effect,  it  was  said  that  it  could  not 
13  Fed.  315;  Jones  v. ,  Slawson,,  33  be  held  on  demurrer  that  the  former 
Fed.  632,  636.  inference    should,     and    the    latter 

5  Field, ;  J.,  in  Dillon  v.  Barnard,  should  not,  be  drawn,  but  proof 
21  Wall.  430,  437,  438,  22  L.  ed.  must  be  adduced  to  show  the  actual 
673,  676,  677.  See  also  s.,  c,  1  facts  which  determine  the  proper 
Holmes,  386;  U.  S.  v.  Ames,  99  U.  effect  of  the  instruments.  Smith  v., 
S.  35,  45,  25  L.  ed.  295,  300;,  Cornell  Glasgow  Ins.  Co.,  C.  C.  A.,  74  Fed.' 
V.  Green,  43  Fed.  105,   107;   Inter-  332.  ' 

state  L.  Co.  v.  Maxwell  L.  Co:,  139  6  Bogart  v.  Hinds,   25  'Fed.  484; 

U.  S.  569,  35  L.  ed.  278;   Willard  Knott    v.    Burleson,    2    G.    Greene 

V.    Davis,    122    Fed.    363.      Where  (Iowa),  600:  Wilder  v.  McCormick, 

deeds     and     other    written     instru-  2     Blatehf.     31,     35;     Grahame    v. 
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did  not  adiilit  cbnpjraions  of  law;  and  iii  tlie  constl'uction  of  the 
bill  lipba  the  argumeht' th^y  iiiight  be  disregarded.''"  Such,  for 
exaihl^W, '  are  allfegatiohs  that  k  State 'statute  is  unconstitutional 
.  and  a  direct  buijdeii  dn  intferstate'cbin'merce  arid  an  iinpairment 
of  the^  usefulness  of  the  coihjjlainant's  facilities  for  that  pUr- 
ppse;  'that  orders  by  "the  initefstate  cortimei'ce  commission  were 
beyb'iid  its  powers  and' aJS  id  the  effect  of  the  sam'e' upon  the 
carrier^  subject  thereto  J  ®  that  a' certain  combihatibh.  and  agree- 
ment is 'a  eohspiracy  br  a  mohbf)oly ;  ^''  that  a  talx  is  "unreason- 
able ahdexcessiVe,"  without  the  statement  of  any  valid  reasons 
for  so  considering  it; "  that  a  f ^  charged  by  an  ordinance  styl- 
ing ii|j!wharfage"is  notieaLwliarfage,  but  a'  duty  on 'tonnage.'"  ^^ 
"Thei  words  'fraud?-  and  'conspiracy'  alone,  no  matter  how  often 
repeated;  in  ^a. pleading,'  cannot  make  a  case  for  the  interference 
of  ,a  (jourt,  of  pquity,-,,;  iTJntil  icpnnected.iwith  some  specific  acts 
fojq  which  ^pne  person  is,  in  ilaT,KiJ"esponsible -to  i  another  they  have 
no  mo^^  effect .  than;  fOthpr  wprds;  of  unpleasanti  signification."  " 


Cooke,  1  Cranch,  0,  C.  lip:   Doug- 
lass v:  'Eathliolie, ' ^^  Hill'IN.   t.),' 
143;  Eamtin  vi.  Eob:ertson,2,  Strobh. 
Ijaw,.,(,S,,,G.),:J6^l,  1    Chitty's  ,  PI. 
415,  ,416.     So  held  of  patents  and 
reissued    patents,    in    International 
T.  C.  L.  Go.  V.  Mauferj  4'4  Ted!  618,    ' 
6Jj9i;i;  J^nterpriiseiiMfg'.  Co.  ,v.  Snow,, 
67^,F(;d...33^;  IJ.  ,S.  ,gredit  S,,,C,o.  v.;, 
Am.'  Credit  Co.,  53  Fed.  818;   Ger-   ^ 
ma!in   'v.  ' '  Wilgusj     67  ' '  'Fe^.' "  597 ;' ' 
HekoniF..^. 'F.IC5:  v.  Sfcilocfiter-  ■ 
ineyeri,,6(9  F;e,d.  ,^P2j;,  iEdison  ,v.i  Am.  I 
Mutpseope  &,  B.  Co.,.  ,127  J_^d.^  ^3(>)^y 
Hogan    V.   Westmoreland    Specialty 
Co.,   145, Fed.   199.     But  see  Indji-         ^, 
•ratea  ft' ind:  Cp.%.';'(irace;  52 'Fed.        :'il'i*i 
124,''l28;  'sii^  '|§,  144:',  i47.-'In;  tl-,' 
mkri  v:'   Jaeger, ''fff" 'Fed.    980,   '982,'; 
held,  that  exhibits  tiled'  with  "a  bill 
are  upon  a  demurrer  to  be  read-, as 
part|oJf  the  biili  ■  bojiira,  'iiel'd  under  ^ 
C6de'   praMice  '  in    Penrose  "v.    Pac'. 
IfM}  hi  i;''Co.,'''66'''Fed.;''2^'3l;'"See" 

kMct' V.' 'tyoii, *4b''wl  *W.' i'ei,  20' 

s'.''!E.'ii.''93S:'''''^ "       ■'""  """ 

T  Dillon  V.  Bartiird,'  21' Wall.  430, 


,  i      -11     ii;iii!;ii     nit  •  .1      ,•'-  ■ 

22  L.  ed.  673;  .Wilson  v.  Gaines,  103, 
U.  S.  417,'  26  'L.  ed.'  'ioi;  'Packeii  Co. 
V.  CatlBttsburg,  105'  U."  S.  559,  26 
L.  ;ed|.  1168;  Transportation^  !0q.  v. 
Parkersbui;g„  107,,U.  Si  .691,  ,27  L. 
ed.  '5S4;'  'Louisville  &  N."  E.  Co.  v. 
Palmcii;^i09'  U.  S.  244,'  27  L,  ed. '922, 
:  8,SouthfeTn  Ey.  Co.' fi  King,  217 
P,.  S,  5g.4,:g4,L.  ed.  868j,;    ,  ; 

9  Interstate     Commerce     Commis- , 
sioh   V.   Goodrich   Transit   Co.,  ,224 
U. 'S".  194j'20^,  205, -^6  ^L.  ed:.  729, 
733,:-,734.i  -;■.,;  II.,    '      ;■■■  ,:  >     .    -■ 

w  .C)3|itii;i,en^al, .  S,e50urities,  ,  Co.  v. . 
Interborough  Rapid  Transit  Co., 
1^5  Fed..  045,  955.,,,     /     .         ,-  .,j 

■  ■  ii  i*aciet|  Co. .  yl'  Calietta'burg,  105, 
U.  S.  559;'^6'L;'ed.  XlSQ.  '        '  ,. 

12  Transportation  Co.  v.  Parkera- 
burg,  107  U.  S.  69'l,  27  L.  ed.  584. 

is'^Waite,  '6.  "j.,'  in  Ainbler,  ,v, 
Chgteau,  ^07  U.  S.,586,  ;S9]„,  2f  ,-L'. 
ed.'  i322,''324.  "]<'6r  a,llegati'pns,'held 
sufficient,  see  P^c.  R.  of  Mo.  v.  Mo. 
Pac.;%;  Co.,'lil,'t.'.S.'505,','28  L.. 

ed:'^98i.'    '     '    '■'  ''^'  "",  '  '    '  ''.'' 
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The  words  "fraudnlently,"  "deceitfully,"; and  "by  jni'^take,',' ;are 
conclusions  of  ,law,,  andwilLbe-.d^isregarded;'*  Averments  tbat 
wbat\yas  done, was  "colorable,"  "airaud,"  "a'brea.cjh  of  ^tinist," 
and  '^a  pcheme  by  wjiipji  Blair  aiid/Taylpr  were  to  get"  certain 
stock  or  shares  of  stock  in  a  corporation,  ^'without  paying  for 
them,"  are  allegations  of  conclusions  of,  law,  which  a  clemurre.r 
did  not  admit."  An  allegation,  that  defendant  received  certain 
prop,erty,,in  trust,  is  a  concl-usirai  of  law.^*  An  allegation, , that 
plaintiff  '.is  a  preferred  stockholder,  without  stating  the  fact^ 
concerning  the  contract  under.  "Wfliich  the  stock  was  issued,  in  a 
conclusion  of  law."  The  following  averment  was  held  to  be  an 
allegation  pf  fact,  which  was;;admitted  by  a  demurrer,  and  not 
to  be  a  conclusion  of  law:  "The  business  of  the  complainants 
is  foiinded  almost  exclusively  on  the  physical  and  practical 
proposition  that  the  mind  of  the  huinan  race  is  largely  responsi- 
ble for  its  ills,  and  is  a  perceptible  'factor  iH  the  treating,  cur- 
ing, benefiting  and  remedying  thereof,  and  that  the  human  race 
does  possess  the  inmate  power,  through  proper  exercise  of  the 
faculty  of  the  brain  and,  mind,  to  largely i  qontrol  and  remedy 
the  ills  that  humanity  is  heir  to,  and-  (complainants)  discard- 
and  eliminate  from  their  treatment  what  is  comrhonly  known'  as 
divine  healing  and  Christian  science,, and  they  are  confined,  to 
practical  scientific  treatment,  emanating  from- the  .source  afore- 
said." "  ,  When  the  value  of- the  matter  in  dispute  is  not  liqui- 
dated by  law,  a  statement  as  to  the  same  was  adinitted  by  a  de- 
murrer.'* An  averment  that  a  thing  was  donp  with  the  intent 
to,. defraud  is  an  allegation  ofifaot.^"  vin  allegation; as;  to.  the 
future  effect  of  an  act  threatened  by  the  defendant  was  held  to 
be  admitted  by  a  demurrer.^''     An  averment  that  the  injury 

liMagniac  x.  J^hompson,  2  Wall.  19  Texas  &  Pac.  By.  v.  Kuteman, 

Jr.  209;  supra,  §§  136,,  137.    ,   '"  C.-f!.,  A.,.:94' Fed.' 547,';  Louisville  & 

16  Fogg  V.  Blair,  ,1S9  "U.  S!  ,1J8,  N^^B.   Co.  v.Smi^th,  0.  C.  AT,'  128 

.127,  35  L.  ed.  104,  107.  ,  '   '.  "'  ^       '  Fed,  1;  sjtyra,  §  6.'        ,       ,          ,,'  ,  ,, 

18  Young  V.  Mercantile  tr^ust,  Co.,  20  piatt  x- Meadj^O  Fed.  91,. 

140  Fed:,  61.   ,|'             .'     ,      '„  ai'St.  ,'Louis  v.  lOi'app,  Qo,,  104  tr.^ 

"Hackett  v.  Nortli'ern   Pacl.  Ry.  Si   658,  26  L.  ed.  883.'    In,  Huttpn 

Coi,  i4'0' Fed.  717.      '  v.  Josepli,Bajiic^-oft,&  ^'(^ns,  8$  Fed., 

18  Am.  School  of  Magnetic  jteal-  17,  it  was  held  tljat  a,  b^.re,  allega- 

irig  v.TVIcAnnulty,  187  U.  S.  94,  103,  tion  that  certain  matters,  "will  be" 

47  L.  ed.  90,  94.  done,  was  insufficient.                 , ,  . 
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w6ui'd  be  irreparable',  is 'not.**    It  has  been  held:  that  an  alle- 
gation as  to  the  law  of  a  foreign ,  country  is  adniitted  by  a  de- 
murrer.*'   In  a  suit  for  the"  infringement  of  certain  trademarks ;    ' 
it  "vVas  held,  that  the  objection  that  they  were  invalid,  because 
coUsistiilg  qf  geographical  'naikes,'' could. iiot  be  considered  upon 
deihurrer.**    A  demurrer  did  not  'admit  a  false  allegation,  conr 
certiihg  a'  facii  of '  which  .thfe  court  will  take  judicial  notice.*^ 
Thiis','  a!  derhurxer  does. , not  adiiiit  the  allegation  thajtia  town  is. 
in 'a  certain  county,  when  in 'fact  it  is.  in  another  county  of 
which  the  court  can,  take  judipial , notice.  *°  OCJpon  a, demurrer: 
to!  an  infringement bill  the  court  might  1;ake  judicial  notice  of, 
facts  within  the  coinfljoni  kno^yledge  of  persons ;  ardinarily  well  i 
informed ;,  arid  it  ;mighit,refresh!it8  recollection  upon  .the. subject 
by ^,  re|^rence  to  books  ^published.  before;the  application,  which 
shpw,  ,th3.t  thctpatent  is  .void  fgr  lack,  of  novelty^,  utility  or  patent- 
ability.*''    But  it;  would  not  apply  any;  special  knowledge  which 
the.  judge  may  ipiosaessj*'. nor- investigate'  the  iprior  state' of  the 
art,*'  nor  even,. it  has-been  said,  examine  other  patents  mentioned 
ini  the  bill,'") nor  i recitals  aSt-o  the  prior  state  of  the  art  in  the 
specifications  of  (the  letters-patent  of  %hi(;h  profert  is  made;*^ 
and,i  in  'such  case,  every  doubt  "vi^as*' resolved  'ag'ainst  the  de- 

2?  Indian  Land,&  Tr.  Co.  v.  Shoen- :     Fed.  199;   GilbertXMfg.  Co.  v.  Post 
felt,  p.  C.  A.,. 135  Fed.  ,434,,! ,    ,;  ...      &,Le'ster  Co.,  :1,89  Fed.  81;   Charles^ 

23  Ligeois  v.  MeCraeken,   10  Fed..    .  jBoldt,  ..Co.  v..  Nivison-y^^iskopf  Co., 
664'; 'X^X' Harvard' iikwlReview,^  74.    '  C.'  d.' '^.,"  194  Fed.'' 871.  ■  See  an  esf 
Contra,,  Knickerbocker  Trust  Co.  v.'  '   say  by  SamuelH.  Fisher  in  5  Yale 
Isejin,  .185.;,N.  Y.  ;54ii  113    Am.iSfc'   .Law  J.  213.      '        '   '"'i''  "       '"  =  ' 
Eep.  863.        i     ■    .       ,         r., ,.:.'.,.,,    .    ,  28  Cleveland  F. i  Co.  , v.  Ylikah ■  B. 

24  Jewish'  Colonization^  Ass'n    y,      Cot>, ,  .7?.f  lE^^-n -50,5|;i  Jntprnationali  ; 
Solomon,  125 'Fed;  9'94;'''''  '''''"'    ''  '    kau'soieum' Co.' v.  Sievert,  197  Fed. 

25  Taylor    r.    Barclay,    2    Simons,      936.  ,    ,,  ,  ; 
213.   ;  Cdmpiare'  Louisville  &  "N.   R.          29  Rowe  v.  Blodgett  &  C.  Co.,  87 
Co.'v.  Prfme^,'  109  U.''s.-244,  252,    ^  Fed.'868;    Star   Ball   Retainer   Co. 
27 'L.'edJ  922,  924.            •.'                         v. 'lKlatin,_   145    Fed.    834;  ;  Voight- 

26iRoSS'"v.   Fort  ■  Wscyrie,   63'  Fed.      mann  v.  Seely,  176' Fed.  371.  t- 

466.     ,  ,    '  30  Cleveland  l^'Cp,  V.  Vulcan  5.,  , 

27!Am.  Fibre' Ch.Coi.'v.  William-       Co.^    72,  Fei  ^()5;'   Southej-n  .P),ove 
son, '  6 '  9Fed.    247 ;    Aiii.   Fib'i^e  '  Ch.   ''  CoT'y.  Atlanta  Agrjpultural,  ,Work3, 
Co.'  V.'  BtickSkin   F.  'Co:;'  C.   Ci   A.,^'  '  165  Fed, '^14  i  Voightmann  y.Jpely,, 
72 'Feff.  508;' Fowler*  V.'']sW  York,''' 176' Fed. '871.  ■    ,,,„      ,'._^ 
C.   C.   Ai,^  122   Fed.  '747;    Hogan  v.  31  Indurated,^!*!  1,C.(^.   v.   Gjrace, 

WesttnoTMand  ' 'Specialty    Co.,    i'45   ^  52  Fei.  124.    ' 
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murrer,*^  and, the  patent  was  not  held.inyalid  unless  the  court 
M'as  entirely  satisfied  from  its  face  that  by  no  possiblp  proof 
conld  patentable  invention  and  validity  be  made  to  appear.*' 

§  367.  Classification  of  demurrers.      .Deimirrers     were; 
either  to  the,  relief  or  to  the,  discovery.    I)eniurrers  to  the;  relief 
claim  that  for  some  reason  apparent  upon  the  face  of. thp.  bill, 
the  plaiiitiff  is  not  entitled  to  the  relief  prayed  for  in  it.    ,T-hey 
are  classified  by  Hitford,  afterwards  Lord  Eedesdale,  substan- 
tiaV.j  as  follows:'    Demurrei's  tp' the  relief  are  foundei on  pb-; 
jeetioiis  to'  the  jurisdiction ;  to  the  person ;  or  to  the  matter  of 
the  billy  either' in  substantia' or  iri  form.    Demurrers  to  the  .juris-, 
diction  are  allowed  either  (1)  because  the  subject  of  the  suit  is. 
not' within  thfe  jurisdiction  of  a  court'  of  equity;  or  (2)  because ! 
some  other  court  of  feqtiity  has  the  jiro'per  jurisdiction.     A  de- 
murrer of  this  last  class  is  much  niore  frequent' now  than" 
formerly.     For  the  ruley  that  in  a  superior  court  of  general 
jurisdiction  the  presumption  is  that  nothing  shall  be  inteiided 
out  of  its  jurisdiction  thatas  not  shown  or  intended  to  be  teO,^ 
dp,ei?,n;ot  apply  tO;.the  courts"  of  .theiUnited  States;  whose  juris- 
diction is  conined  to  what  is  expressly  givea  themiby  the  Cbn-' ' 
stitution  and  statutes  an(l  must  always  appear  upon  the  record.' 
It,  was: jheldi.tbati  the   objection:  that   one   of  two  :plaintifEs 
suing  to  enforce  a  common,  not  a  joint  right,  is  a  citizen  of  the 
same  State  as  a  def end-ant, -could  not  be  raised  by  a  demurrer  ib 
the  whole  bill.*    Causes  of  demurrer  to  the  person  were:  that  it 
appears  lipoh  the  face  ,of  the  bill  that  the  plaintiff  has  not, the,,;, 
legal  capacity  to  sue;  either  at  all,  as  an  alien, enemy,  ior  an 
unincorporated  association  suing  as  a  corporation;- or' albiiej  as  ' 
an  infant,  idiot,  luhatic^  and  in  some  States  a  married  woman,.? 
Demurters  to  the' substance  o'f  ,a  bill  were  that  it  appeiars  upon 

32  Drainage  Constr.  Co.  v.  Engle-       8;  ,Glodfrey  ,y,  Terry,  97  ,U,,  S.  171. 
wood,  67  Feci.  141.  ,,  *  Nebraska  „  City  ,  ,Na,t. .,  Bank  ,  v. ,  i 

83  J^ackes-Evans  Mfg.  .Cq.  v.  Hemp       Nebrfiska  City  H.  G.i  L.  Co.,  14  , Fed.:;: 
&  Co.,  C.  C.'X,  1^0.  Fed.,  254. '  763.     But,  see  Hodge  v.  North.  Mo. 

34Eose  Mfg.  Co.  V.  E,  A.  White-      E.  Co.,  1  Dill.  104. 

house  Mfg.  Co.,  193  Fed.  ^9.,     \  ,      b  fifupro,  §g  87-89.    A  bill  filed  by 

§  36/.^  1  Mitford's  Pl.,  ch.  11,  §2.      a  next, friend  was  held  demurrable  ., 

ZDaniell's  Ch.'Pr.  (2d  Am.,  ed.)  when  it  did.not  sho^  thgst.the  ,plain- 
615;  Earl  of  Derby  v.  Duke  , of  ,.  tiff  was  disabled  to  sue  alone.  West> 
Athol,  l^Ves.  Sen.  ,203,.  ,,,,  ,,  ,        v.  Reynolds,  35  Fla.  317,. .71  Scv,  7.40. 

3  Turner  v.  Bank  of  N.  A.,  4  Dall.       See  :a,lso  Wheeler  &  Wilson  Mfg.  Co. 
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tbe  f acb  of  the  bill  :••(!)  That  the  plaintifi  has' lioinfere'st  in 
the' Subject-'m'alftetiof  the'bill.'    It  has  beea  held  that  ^the  objec- 
tion that  one  of 'fWo  jllaintifFs  ha's  ho  interest  in ^  the  subject- 
matter' can!  b^  raised  by  a  igianeral  demurrer  for -want  of  equity.*' 
(2)  That  the  defendant  is' h'ot  answerable  to  him,  but  to -some  ' 
other  person.  "(i3)  That  the  defendant 'has  no  interest  in  the-' 
silbjiect-matter  of  the 'suit.'"  (4)  Thatthe  plaintiff' is  not' entitled 
to  the  relief  he  prays ;  biat  if  the  'bill  showed'  a^ease  for  some  re- 
lief, and  yet 'ask  for  tboiiiuch  or  the  wrong  telief,  it  was;  not  de- 
murrable provided  itbontain  the -prayer  for  general  relief.^'  ('5) 
That  the  value  of  the  subject-matter  is' beneath  the- dignity  of 
the'  ctturt. '  •  In '  Ehglahd  ''the' '  -CoUrt  ;bf  Chancery '  declined  to 
interfere  when' 'ih^  value  (tf' the  matter  in  dispute  was' less  than  ' 
teii  pounds,  except  ih  suits'  bi-ought  by  or  bn  behalf  of  charities 
and  under  bill's'  to  ■obfta'i'n' relief 'oh,  account  "fef  fraud,  oy  to^' 
establish  a  right.'    In  the'l/fetrictf(3burts  of  the  United  'States''; 
th6"bill'  'shbtild'  'shd#'  affirmatively  "IJhat  -  the  matter'  iu  "dispute,  -■ 
exclusive  of  interest  and'  costs'  exceeds)  three  thousand  dollars,^! 
except' in  certain  calces'  for  which  thefstatute  specially  provides.!", 
( 6  )  Tha'li  •  the  ■  bill '  dbes  "tuot  ^  einbr ace  the  ;vitholie >.  matter  rconceiniing'  i , 
which  the  1  suit  is. brought,  and  which  is  capable  of  being  im-  , 
mediately  disposed  of,  s'o  that  there  .is- idanger^of  the  defendant's?, 
being, hanjassed. with  other  suits  a;bout:theisame.'-  (7.)  That  there 
isia  want  of iproper  pairties,  plaintiff  or  defendant."  ,n(8)  That 
there  is  a  misjoinder"  of  parties  plaintiff.     A  superfluity  of 

.7/     fl    ■;o>;i;i!li    ■■,    .,,,.„. I...  ■•    ....  j,.;.f        ,i;.   .,;.,,;H    '     -.-ii.,:.'      .■    ,.jrMi,r-H 

V.  Filer,  52  N.  J:  fiq.  164;  Pa'ige  v.       OleSoii' v.  No.  Pac:  K.  Co.,  '44  Fed. 
Br6adfoot,'WO'Al'ai  610'.'*"  '     '    "  '"'       12.'     '   •  ''•      '■ 

6  Hodge  V.'  North  Mo.   E'.   06;,   1""       10  See  §§  '4,  5,  supU.  "  '      • 
Dill:' 104.  ■  But'see' Nebraska  G.Nttt.'  ''       H  Anon.,  2  Ch.  Cas.  164;  Purefojr' 
Barilc-  i.  Nebraska'  C  H;  G.  Lj  Co.,    "  v.    Piirefoy,    1  "  Vel^ii.    29';'   Slnittle- 
14  Fed.  763.  '■''  ''        '  'wofth'  v:    'taycdeki    l'  'Vern. '^45';,'^ 

1' Patrick  v.  Isenhart,  29  Fei  Margrave  v.  LeHooke,  2  Vern.'26'7i'' 
.33'9'V  WHillbeclt- t;    Ed^ar,  "2-'BarV.  l»DMpt'  V.''CentfaI"Vt.  Ki  ""Coi'; ''' 

ClK.'fJSr.'Y.)   106:        '  "'     '"'    '     ■'  ■•'   9-Ffed.'78-5.  '■'•      '  '     '"''•' 

SDaHielFs  Ch;  Pr.  '(2ia  Am.  ed.l  '  ,  is  Walker  v.'  Powers,  104"^*  U.  S.  ' 
378,'S79;  Brice'v.  Taylijr,  2  'Atk-.'  '  245, '26  Tj.  'ed.  729;  'jianldiie '  v.  ' 
253;  Moore  v.  Lyttle,  4  J.  Ch.  (Nl''''  Smith,  106  U.'S.',39l',  27  li.''^d;"2ld;' ' 
Y.  I"  I83i '"■■■'■      '';""'■'     ;'     ■>"1"^"       Taj^br'v.    Holmes,    iW  Fed.    498; 

9  a  S.  v.  Prallt'  b.''&!  C.  Co., '18'  '  Markey  v.  iMut'ual  "Ben.'L.  I.  Co.,  6'  ' 
Fedl  70^;  %4St:  at'TL.,  ch.'^73.  '  'Bui  InS.  L.  J.  537 ;  'Wolleh'sak  v.  Ileih'er,'  ' 
see' Sli'ar'bri  V.  Terry,  '36  Fed.'337.''  115  U.  S.  96,"2!9  L.  ed.  350.  "'''■''• 
The  text  weC^' cited 'with  a'p^ffaVsir  in  '  .   .(.    /  .,  -rli..].* 
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■defendants,  not  accoujipiinied  by  multifariousness,  is  the  subject 
•of  objection  bytthose  only  who  were  improperly  joined.  '  (9) 
That  the  plaintiff's  remedy  is  barred  by  length  of,  time  or 
laches."  When  a  bill  praying'  an  injunction  to  restrain  the 
infringement  of  a  reissued  patent  sets  out  or  exhibits,  botb  the 
original  and  the  reissued  patent,  and  it  appears  frorn  inspection 
that  the.  sole  object  of  the  reissue  was  to, enlarge  and  expand  the- 
claims  of  the  original,  and  that  a  delay  of  two  or  three  years  has, . 
taken  place  in  applying  for  the  reissue,  not  explained  by  special 
circumstances  giving  sufficient  ;ground  for  the  idelay,;  the  ques- 
tion of  laches  is  a  question  of  law, arising  on  the  face  of  the:  bill,  i 
which  avails  as  a  defense  upon  a  general  demurrer  for  want  of 
equity."  If  it  appeared  by  the  face,  of  the;  bill  that  the  case,  of 
the  complainant  was  barred  by  the  statj^tei  of  limitatiqus,,,i^  was 
demurrable."  The  facts  which  show  that  , the  delay  is;  excysr 
able  must  be  set  ,up  in  the  bill."  Where  the  stiit  was  brought 
within  the  time  fixed '  by  the  statute  of  limitatiqns,  i  and  '  no 
sjieeial  circumstances  tending  to  create  an  equitable,  estoppel 
appeared  in  the;bill;it,^  was  held:  that  the  bill  was. not  demurr- 
able for  laches  because  of  the  delay' alone. ^^^  A  demurrer  would' 
also 'be  sustained  where  the  bill  shows  that  the- plaintiff's  ease 
was  repugiiant  to  the  statute  of  frauds;,^"  but  when  the  face  of 
the  bill  does  not  show  that-  a  contract,  conveyance,  or  agreement 
was    not    in    writing,    ithere    seems    to    be    no    presumption  : 

1*  Cherrey  v.  Moni:o,  2  Barb.  Ch.  But  see  Beekman  v.  Hudson  E.  W. 

(N.  Y.)   618;  .Toulmin  V.  Hamil<:on,,  S.  Ry.  Co.,  35,  Fed.:  3;  -, 

1  Ala.  362.     But  see  Bank  v.  Car-:^i        16  WoUensalv  m.  Reih^r,,,  1]5  U.,S,, 

ronton  R.  Co.,  11  Wall.  624,  20  L.  96,  101,  29  L.  ed,  350,  351;   Lockr 

ed.  82.  hai:t,v.  Leeds,  195  U.  A  427;  Thur- 

IB  aiaxwell,  v.    Kennedy,    8  ,How.  mond  v.i  CJieS;  &  0.  Ry.  Co.,  C.  C. 

210,    12    L.    ed.    1051;    Badger    v„  A.,  lid  Fed.  697. 
Badger,   2   Wall.   87;,  94,   17   L.  ed.  " 

836,,  838;    Marsh  y.   Whitmorej   21  is  Edison  El..  L.  Co.  v.  Equitable 

Wall.  185,  22  L.  ed.  485;   Sullivan  Life  Assur.  Soc.  of  U.   S.,   55  Fed. 

V.  P.  &.K.  R.  Co.,  94  U.  ^.,806,  24  478;,  suprffl,  §  137..  But  see  Brush 

L.  ed.  324;  Brown  v.  Buena  Vista,,'  EL.Qo.  v.  Ball  ELL,  Co.,  43  Fed. 

95  U.  S.,  161,  24  L.  gd.-423;„Godden  899.       ,;    ,    ;        ,.     .,,,,„,         ..,,■ 
V.  Kimmel,  .99,  U.  S.  .20;i,  25  L.  .ed,  ,        19  Sabre    v.    United    Traction    & 

431;    ^rational  ,Bank,,,y.   Carpen.tej-, , ,,  Electric  Co.,  156  Fefi.,  79.  ',- 

101  IJ.  S.  567,  25  L.,  ed.  815.     For  a,,       80,Ran;da,ll    v.    Howard,  i  .2    Black, , 

definition  of  equitable  laches  see  ;De  585,    589.,  i    But    see.  Chaprilan    v.,. 

Gendre  v.  Byrnes,  44  N.  J.  Eq.  372.  Schppl  Dist.,  1  Deady,  108, „i 
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tbat'if  wak  mvalid."  ^  (10)  That  the  bill  is  multifarious.**  It 
has  been  held  that  only  guch  defendants  as  would  suffer  by  the 
multifarionsnfess  can  raise 'this  objection.*'  (11)  That  there  is 
another  suit  pending  between  the  partiefe  for  the  same  cause  of 
action.  Demurrers  for  insufficiency  as  to  form  were  either: 
(l)''That  the  plaintifF's  place'  of  abode  is  not  stated;  or  that  a 
compliance  has' hot  been  made  with  ahV  of  the  other '  require- 
ments of  Eule  20.**  (2)  That  the  facts  essential  to  the  plain- 
tiff's right  and  within  his  own  knowledge  are  not  alleged 
positively.*'  -'(S)  iThat  the  bill  is  deficient  in  certainty.*®  (4) 
That' the  plaintiff  does  not  in  his  bill  offer  to  do  equity,  when 
it  is  the  custom  of  the  court  to  require'  him  to  do  so.*'  (5)  That 
the-  bill  is  not  signed  by  counsel.**  (6)  That  the' bill  is  not 
supported  by  an  affidavit  when  one-  is  necessary.*®  A  demurrer 
to  the  relief  would  not  lie  upon  the  ground  that  the  bill  contains 
irrelevant  matteri-  The  proper  remedy,  for, this  was  an  exception 
for  impertinence.*"  Neither  "??as  a  bill; demurrable  because  in- 
.  dispensable,  parties,  whom  it  uames;  and  against  whom  it  prays 
process,  have  not  been  served  with  subpoenas  to  appear  and  an- 
swer.??! If  any  part,of  the  relief  prayed  was  proper  the  demurrer 
was  overruled.**  "This  period  is  within  the  statute  of'  limi- 
tations ;  and,  when  this  is  the  fact,  it  is  held'  by  good  authority 
that  the  bill  is  ho't  demurrable  in'  the  absence , of  other  cjrcjjjai- 
stances  than  mere.delay,  but  the  d^fenge  of  laches  must  be  set 
up.  in  the  answer."  **  <       -     ■.  i 


21  Sage  Land  &  Improvetaent  Co. 
V.  Ripley,  C.  C.  A.,  191  Fed.  785., 

82See§§  139-143,  isMprrt. 

23  AUiill  V.  Ferrett,  2  Blat'c]if.'39, 
44;  Buerfc  v.  Imhaueser,  3  Fed. 
457;  Hill  V.  Bonaffbin,  '2  W.  N.  C. 
(•Psi.)."356;l.s*pi'(i/  §§'  l'3'9-143i' 

.84 Mitford's  PI.,  ch."2,  .g  2;'  Row- 
ky:  V.'  Efccles,'.!  Sim.  &  S.  '511. 

aSMitford's  PI.,  ch.  2,'§  2;  Dan- 
iell's  Oh.  Prl  :4]2','625.' 
.''26Taylor:y.iHolmesj  14  Fed. '498; 
Goldsmith  v.  Gilliland,  22  Fed. '865. 
.  a7U..  S.  V.  Pratt  C.  &  O.  Go.,  18 
Fed.  708.''  See  ■§!  152.     .'  ■     -' 

28  Rule  24 ;  Dwigflit  v.  Humplii 
reys,i  3  M'Jueaii,'  104i'  ^  .  f   '     ■     ' 


29Findlay  v.  Hinde,  1  Pet.  241, 
244,  7  L.  ed.  128,  130. 

sopf^c.  R.  G6.  of  Mo.  V.  Mo.  Pac. 
Ryt  Co.,  Ill  U.  S.  505,  522,  23  L. 
ed.  498,  504;  Howe  & 'Davidson  Co. 
V.  Haugaii,  ■140 -Fed.  182;  Rule  26; 
supra,  §§  237,  238. 

'sHCilgour  V.  JSr.  O.'G.  Light 'Co., 
2 'Woods,' 146.  '■  '  ■"   ■ 

32  Chicago;'  M.  ifc  St."P.  Ey;  Co. 
V.  Hartshorn,  30  Fed.  541;  Straw- 
berry Hill  V.'  Chicago,  M.  '&  St.'  P.' 
Ry.  Co.,  41  Fed.  '568.  "  ' 

83  Sabire'  v.  United  Tr.  &  El.  Col, 
156  Fed. '79,  82i  ' 

.  T.  .  ■■.  ■       .!!;.■      r  ■';.  rjijul.S 
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§  368.  Electipn.an4transfer.tothelawsi4e  of  thecovir^T 

The  Equity  Eiules  now  provide ;, ,,  "If  at  any  tijcoi^  iti  appear;t|,ftt 
a  suit  commencied  in  equity  shoiild  have  l^een  brought  as  an 
action  on  .the  law  side  of  the  court,,  it,  shall,  be  fQrth;with  .tran^T 
f erred, to  the  law  side  and  be, there  proceeded,  with,,  witl^,  only 
such  alteration  in  ,1iie  pleadings  as  shall  be:  esg,eii|;ial-"  *  "'If  in 
a  suit  in  equity  a  matter  ordinarily  determinable  at  kw  arises, 
such  matter  shall  be  deternained  in  that  suit  according  to,  the 
principles  .applicable,,  without  seeding  ,the  case  or  question ;,1]o 
the  law  side  of. the  court."*  B.y  the  previous  practice,  when  the 
plajintiffis  sued, both  at  law  and i in  equity,  at  the  sapae  time.,  for 
thq  same  matter,. the  defendant  was  entitled  to  an  orde^r  that  the 
plaintiff'  elect  whether  he  will  .proceed  in^  equity  or  at  law.  The 
case  of  a  mortgagee  is  an  exception  to  this  rule;  for,  in  the  ab- 
sence of  any  statutory  restriction,'  he  can  proceed  at  the  same 
time  to  foreclose  hie  mortgage  in  equity  and  sue  tin  the  bond  at 
'  law.*  This  exception,  however,  did  not  extend  to  the  case  of  a 
vendor!  seeking  to  enforce  his  lien  and  sue  at  law  for  his  debt.* 


§  368.  lEq.  Rule  22.  It  had 
been  previously  said:  ,  "In  the  Fed- 
eral coijrts  |it  is  well  settled  ,tha4;, 
the  court  will  not  turn  a  suitor  in 
equity  ovet  to  a  i-'emedy  at '  law  in  ' 
a  Statfe  coui't,  but  only  to  the  law 
side  of  the  Federal  court."  U.  S. 
Life  Ins.  Co.  v.  Cable,  C.  C.  A.,  98 
Fed.  761,  39  C.  C.  A.  264;,;No;rth 
Carolina  Min.  Co.  v.  iWegtfeldt,  151 
Fedr  29,0.  Where  therg  was  i.  no 
cause  of  ^ctionat  common  law,  the 
bill  was  ,,  .dismissed-  :  Wingert  v. 
Fi;-9t  Nait.Banlc,  223  U.  S,,,670. 

2  Eq.  Rule  23.     . 

3  Mitforjd's  ,F1.,  (Tyler's  ed.)  340; 
Carlisle  v.  Cooper,  3  C.  E.  Green 
CN.  J. )[,  241 ;  .  Livingston  v.  Kane, 
S  J.  Oh.  (N.  Y.,)  224.  ,It  was  said 
in  u,, recent  case:  .,  "Wh^r^i  a;  wrong, 
nas  been  perpetaiated  and  the  vic- 
tim is  doubtful  ■yvljich  of  two  incon- 
sistent remedies  is  the  right  one,  he 
may  pursue  both  until  he  recovers 
through  one,  and,  in  the  absence  of 


facts  creating!  an  equitable  estoppel, 
his  prosecution  of  the  wrong  rem- 
edy, to  a  judgment  pf  defeat  wUl  not 
estop  him  from  subsequently  pu,rsu- 
ing  the  right  one  to  victory.  Bierce 
'V.  Hiitchins,  205  U.  S.  g46,  347;  27 
Sup.  Ct.  524, '51.  L.  ed.  828;  Thomas 
V.  Sugarman,  238  U.  S.  129,  133, 
30  ;  Sup.  Ct.  650,  54  L.  ed. .  967, ''29 
L.R.-A.:(N.Si)  ;250.;  .'Stajndard  OjlCo: 
V.  I-Iawkin,s,,;74  Fed.  395,  398,-399, 
20  C-,,C.  A.  468,. 472,  473,  33  L.R'.A. 
739;  Barnsdall, V.  Waltemeyer,  142 
Fed.-.415,„'420,  73  C.  C.  A.  SIS'  520; 
Harrill  v.  Davis,  168.  Fed>  187,  195, 
94  e.  Ci.  A.  47,  55,  22  L.R.A.(N.S.) 
1153;  In.re- Ste\Rart'  (D.  C.)  178 
Fed.  463,  468;  Naujnan  Co.  v.  Brad- 
shaw,  193  Fed.  350,  i354,  113  C.  C. 
A.  274."  Rankin  v.  Tygard,  C.  C. 
A.  198,  Fed.  795,  806.      ,      .  ,..     . 

4  Booth;  v.:  Booth,  (2  Atk.  343; 
Dunkley  v.  Vaij:  Buren,  3  J.  Ch.  (Nj 
Y.)    3.30.  ,  1...  ,      -5 

B  Barker  v.  Sraark,^  3  Beav.  64.- 


§   '368]  :  ;  ELEOTIOm;  1185 

Ina  special icalse,/tlkei plaintiff  might  be  allowed  to  proceed  part- 
ly at  equity  andpartlyatilawj  audi  compelled  to  make  a  special 
election.*  ,;T»He  prifiiciple  of  election  was  extended  i to  a  case 
where  the/tplaintiff  sued  at  once  in  both  a  foreign  and  ai  domestic 
courtJ  A  plaintiff,  who  had  sued:at  law  and  recovered  nominal 
damages  for-  aibreachlof/a,  contract,  could  not  thereafter  sue  in. 
equityt  for  ithei  specific  ;performa;nce  thereof.'  ■  If,  as  ithei , trial 
of  the  actiomi  at  law.  progressed,  he  i discovered i  that  he  was  not 
likely  to  rseaure  suffidient  damages,  he  asked  ileaive  to  withdraw  a 
juror,  in-order  that  he. might  thereafter  apply  for  equitable  re- 
lief .^ .,  The  defendant  could  not- move  I  lonithe  order,  that  plain- 
tiff-lelect  until  after  he  had  answered,  and.ithe' (time  )for 
exceptions.!  had  expired  without,  one  being  taken,,  or  the 
aniswer,  had: >  beAii  adjudged  i sufficients^  ..The;  order  should 
allow  then  1  plaintiff ;  &•  reasohablei  time  within  which  to 
m-akei'  his,  eleetion.Wi:  .[Tihe  plaintiff  miay:  remove  t'o  dis- 
charge the.  order  .for  irregularity  v  in  :  obtaining  it,  .or 
upon  the  merits  confessed  in  the  .ansiwer-  or  proved  in  an  affidar: 
vit.s^  If,  upon  such  a  motion,  any  doubt  arises  as  to  whether 
the  suit  in  equity  and  the  action  at  law  are  for  the  same  mat- 
ter,' it'is'custoiriary  to  direct  an  inquiry  into  that  fact;  **  dlli-ihg 
the  pi'ogreSs  of'whidh'all  pfoqeedillgs  in  bbth  courts  were  .'usu- 
ally stayed,"  unless  the.  plaintiff  could  show  that  "justice' would 
he  better  done,  by  permitting  proceedings  to  some  extent,  ,iwhen 
he  may  ibyt  special  leave  continue  in  one  or  both,  at  the  court's 
discretion.^'  If  the  plaintiff  required  further  time  within  which 
to'  ihake  his  election,  he  applied  for  it  tq  the  coiiirt  by  motion 
upon' notice.'''    At  the  expiration  of  the  time  a^lo^qd  him  ^he 

6  Barker   v.   Dumaresque,   2   Atk.  H  Bracken    v.     Martin,    3    Yerg. 

119;  Anon.,  1  'Vern.  104;   Franklin  (Teiin.)    55;  Rogers  v.  'Vosburgh,  4 

V.  Hersch,  3  Tenn.  Ch.  467.  J.  Ch.   (N.  Y.)   84. 

Tpieters  V.  Thompson,  G.  Cooper,  w  Daniell's  Ch.  Pr.  (2d  Am.  ed.) 

294.  817. 

8  Slaughter     v.     La     Compagnie  13  Mouseley  v.  Basnett,  1  'Ves.  & 
Francaises    Des    Cables    Telegraph-  ,  3.  382,  n. 

iques,  G.  C.  A., -119  Fed.  588.  "Mills  v.   Fry,   3  Ves.   &  B.   9; 

9  Ibid.  Anon.,  2  Madd.  395;   Daniell's  Ch. 

10  Mitford's  PI.  (Tyler's  ed.)  340;      Pr.  817. 

Leicester  v.  Leicester,  10  Siml.  87.  IBAmory  v.  Brodriek,  Jacob,  530; 

See    Fisher   v.    Mee,    3    Meriv.    45;  Carwick  v.  Young,  2  Swanst.  239. 

Soule  V.  Gorning,  11  Paige  (N.  Y.),  ^  i«  Daniell's  Ch.  Pr.  (5th  Am.  ed.) 

412.       '                            '  817. 
Fed.  Prae.  Vol.  II.— 75. 
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made  his  election,  which  was  usually  done  by  filing  a  written 
statement  of  it  signed  by  him  or  his  soTiGitor  in  the  clerk's 
office;^'  or  else  his  bill  was  dismissed."  If  he  elected  to  pro- 
ceed in  equity,  his  proceedings  at  law^were  stayed  by  the  order, ^^ 
and  either  the  defendant  was  allowed  tO'  recover  the  costs  of  the 
action',  or  the  plaintiff:  was  directed  by  the  court  of  equity  to 
pay  them. ^''  If  the  plaintiff  elected  to;proceed  at  law,  his  bill 
in  equity  was  dismissed  with  cbsts.^'  Such  a  dismissal  waf, 
however,  no  bar  to  a  subsequent  suit. ^^  Where,  upon  a  bill  for 
partition,  a  defendant  claimed  a  paramount  title  and  pos- 
session upon  icolorable  groundsy  against  which  the  plaintiffs 
were  not'entitled:  to  equitable,  relief;  the  proper  course  was  to 
suspend  the  bill  until  the  plaintiffs  had' an  opportunity  to  sue 
at  law,^'  although, an  si,  similar  case,  the  court  has  dismissed  the 
bill  without  prejudice.^*  By  the  former  practice  in  a  proper 
case,  the  court  might  require  the  complainant  toi  separate  the 
same  by  filing  a  declaration  at  law  for  the  recovery  of  damages, 
and  retaining  the  bill  so  far  as  the  same  sought  equitable  re- 
lief.^'       •  -K        .     ^.     -1-        '  ''    :-    i.   .-:    ,:) 

l^Ibid.      -I      ,    ;;,!,,  .,  ,         .;,:,,,     .  22  Countess   of   Plymouth   v.   Bla- 

iSDameirs.Ch.,  Pr.  (5th  Am.  ed.)  dra,  2  Vern.;,32j  Livingston  v., 
8J6;  Boyi  v.' Heinzelman,  J  'Ves.' &  Kane,  3  J.'ch.  (N.Y.)  ■^24;  Rogers 
B.  381.  '    .        ■    ■■       ■  i;     ■    .1  V.  Vosburgh,  4  .J.  Ch.   (N.Y.)   84.     ' 

WDaniell's  Cb.  Pr.   (oth  Am.  ed.)  23  Clark  v.  Roller,  199  U.  S.  541. 

816.  84  Cvlson   v.;  Sullivan,   C,   C.   A., 

zoSimpsonv.  Sadd,  J6,C.,,B.-26;,      46  Ifed,  476.        .     , 
Carwick  V,  Young,  2  Swfanstj.  239.  j,25Chapman     v.   1  Yellow     Poplar 

21  Jones  V.  Earl  of  Straiffo^i,  3  P.  LuinberX'o.,  C.  'c.  A.,  143  Fed.  201. 
Wms.  79,  90,  n.  B.     '    ''    "''■  ''■-■■' 'm     ■     - -.      :,  ■,-,.-     ■,    . ;  1 
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§'  369,  Bririging  a  suit  to  a  hearings  The  old  practice  on 
briiigiiig  a- suit,  to  a  hearing  was' the:  prociwement  of  an  order 
by  the'  plaintiff  setting  it. down  for  hearing  within! four  weeks 
aftor  the' closing  of  the' evidence.  Upon  his  failui-e  to 'do  this 
defendant  niight  either  set  it  down  himself ,  or  move  to  dismiss 
the  bill  for  want  of  -prosecution.  The  party  setting  down  was 
obliged'to  sue  out  a  subpoena  to 'hekr  judgment,  and  to  have 
the  same  served  upon  the  solicitors  of ' 'the >  other  parties.^  If  a 
plaintiff  wished  to  set  a- cause'  down  for  a  hearing  ujpon  bill  and' 
answer,  he  was  obliged  t&'  do  so  within  the  time  allowed'  -him 
for  filing  the  replication.^'  The  Equity  Rules  now  provide: 
"After  a  cause  shall  be  placed  on 'the  trial  calendar  it  may  be 
passed  over  to  another  day  of  the  same  term,  by  consent  of 
counsel  or  order  of  the  court,  but  shall  not  be  continued  be- 
yond the  term  save  in  exceptional  cases  by  order  of  the  court 
upon  good  cause  shdwn  by  affidavit  and  upon  such  terms  as  the 
court  'shall  in  its  discretion  impose.  Continuances  beyond  the 
term  by  consent  of  the  parties  shall  be  allowed  on  condition' 
only  that' a  stipulation  be  signed  by  coimsel  fpr  all  the  parties 
and 'that' all  costs  incurred  theretofore  be  paid.  Thereupon  an 
order  shall  be  entered  droplping  the  case  from  the  trial  c'alendar, 
subject  tb  ireinstktemeht  within  one  yeai^  upoii  application  to  the 
court  by  feitherpartyj  ih  which  event  it  shallbe  heard  ai  the 
earliest  convenient  day.  'If  not  sp  reinstatied  within  the  year, 
the  suit  shall -be- dismissed  without  prejudice  to  a  new  one."* 

§  369.  iDaniell's  Ch.  Pr.  (5th  U.  S.  405,  28  L.  ed,  733;  Adams 
Ani:- ed.)    963-971;   3  B'l.  Com.  "450.       v.'    Howard,     21     Off.     Gaz.     264; 

^-Daniell's  Ch;  Pr.  (5th  Am.  ed:)  '■  Mac!kaye  v.  Mallory,  80  Fed:  ^50; 
964,965.    .'••>'  ■'         ■  -  ■■-'    '  '■■       Wii^bkch  '  l!  'Co.''v.'   Malilef,' '  88 

3Eq.  Rule  57.  See  supra,  §  362.  Fed.  427.'  For  a  case  whei-e  the 
Reynolds   v.   First  Nat.   Bank,   112    ,  delay  wiia  held  excusable,  see  Bfeirna 
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Under  the  former  practice,  when  the  bill  had  been  dismissed 
for  failure  of  the  complainant  to  appear  at  the  final  hearing, 
his  default  might  be  opened  and  a  new  hearing  allowed  upon 
terms,  such  as  a  bond  for  security  for  costs.* 

§  370.  Judges  who  can  try  cases  at  law  and  in  equity. 
The  Judicial  Code  proYides,; :,  "When  toy  district  judge  is  pre- 
vented, by  any  disability,  from  holding  any  stated  or  appointed 
term  of  his  district  court,  and  that  fact  is  made  to  appear  by 
the  certificate  of  the  clerk,  under  the  seal  of  the  court,  to  any 
circuit  judge  of  the  circuit  in  which  the  district  lieSy.Tor,  in  the 
absence  ,of  all  the  circuit  judges,  to,  the  circuit  justice  of:  the 
circuit  in  which  the  district., lies;,   any  such  circuit  judge  or  : 
justice  .may,  if  .in  his  judgment,  the  ptLblici  interests  s6- require, 
designate  and  appoint,  the  judge  of  any  other  district  in  the  same: 
circuit  to  hold  said  eovirt,   and.itOi  discharge   all  the   judicial 
duties  of  the  judge  so  disabled,  during  such  (disability.     When^ 
eviet  it  shall  -be;  certified  by  any  such  circuit  judge  or,  in,hiaii 
absencey  by  the  circuit  justice  of 'the  circuit  Jn^  which  the  dis-  • 
tricti  lies,  that  for  any  suiEcient  reason  it  is  impracticable  ,to;^ 
designate  and  appoint  a  judge  of  another  district  within  the' •■ 
circuit  to  perform  the  duties  of  such  disabled  judge,. the  chief 
justice,  may,  if  in  his, judgment, the  public  ■interests  so  require, 
designate   and  appoint  the  judge,  of   anyi  district  in   another 
circuit  to  hold  said,  court  and  to  discharge  all  the  judicial. duties 
of  the  judge  so;  disabled,  during  such  isability.     Such  appoint- 
ment shall  be  filed  in  the  clerk's  office,  and  entered  oh  the  min- 
utes of  the  said' district  court,  and  a  certified  copy, thereof,  un-  ■ 
d^r  the  seal  of .  the  court,  shall  be  transmitted! by: the;  clerk  to 
thje.jiadge  so  designated  and  appointed."  \.  "When,  from,  the 
accumuljatiqn: op, urgency  of. business  in  any  district  court,  the 
public  interests  require  the  designation  .and_  appointment  hereof, 
inafter  provided,  an(i  the  fact  is  jji^^Q^tp,, appear,  by  the  certifi- 
cate of  the  clerk,  under  the  seal  pf,  the  ppurt,  tp  any  circuit 
judge  of  the  circu^it  in  wfiich  the  district  lies,  or,  in  the  abs,ence),f 
of  all  the  circuit  judges,  to  the  circuit  justice  of  the  circuit 

V.    Wadsworth,  ,36    Fed.   61^.  ,  See  §,370,     iJud.  Code,  §  13..  36  St. ' 

JUa;  parte   Poultney   v.    City  „of,  h?^;/  at  L.  10,87,  rere^acting  U.  S.  E.  S., 

Fayette,  12  Pet.  ,472,  9  U  ed.  1361.,.  §  591,  4  Fed.  St.  Ann.  675. 

*  Karns    v.  ,W.    Jj.    Imlay-Eapid  ,          ,,,,,.,> 

Cyanide  jproceas,  Op.,.  184  Fed.  479.  ,    .;;      , ,  ,■ 


§,■3.70]  TEIfL  JUDGES^  1189 

in  wbjch  the  disti|ict  lies,  !Sicfchi:fiircuit  ju^ge  or  justice,  may 
designate, and  appoin,t  the  judge  of  any  ,othef  dis(;rict  in  the  same  ■ 
cirquit.  to  liaye  a,ix,(^  e:serc;ise  within, the,  district  ;fii^?t  named: the 
sanie,^OAyers  th^t  are.'N^egt.ed  in  the, judge  thereof.  \Each;,p£;the 
said,.djstriflt  judges : may,, in  c^sej^f^suph,  appointment,  hfild  sep- 
arately 3.t|,the,  same,,,timp;  a  disjtpicst^coiirt  in.  s;u/ah  district,  and. 
dis^charge  all  the  .judicial  dvities„o,f ;  the  ..district  judge .  therein."  ?,. 
"If  all  lihe  cirqiiit  j.udges  and, the  circuit  justice  are  absent  from, 
the  circuit,  ,pr  are,  u]?,able  to  iexeciite  .the  provisions  of  either  of 
tllp,^t]Y|(p,  preceding  g^ptiong,  05,if,the,idistri'ct  judge  so  designatjed,- 
is  disabled  Qrinegleets,tQ  hpld  the  SQtxTp  and  transect  the  business, 
fof  ;Which  he  i&:designated„  the  clerk  of  the  district  court  shall 
certify  the  fact  to',t^§  Chief  Justice  of  the.IJnited  States,  who 
may  .the^e]ip.Qn  designate,  ,a;nd  jappoint  in  the  mianner  aforesaid 
the- judge  of  any  4J,gJrict, within ;Siich  qircuit  or  "w^ithin  any;qther 
cirquit;  and, said  agpjoiutment ,s^all  ,be , transmi,1ited  to  the  clerk 
and  be  acted  upon  by  him,  as  (Jjrec^d  in  , the  preceding  sec- 
tion." *,  "Any  such  circuit  ju.dge,i  or  cirquit  justiqe,  oi:  the-jChief, , 
Justice,,  as.  the  case  may  be,,  may,  from  time  to  time,  if  in  h^is 
judgment  the  public  interest's  so  require,  make, a  new  designation , 
and  appointineht  of  ^ny  other  district  judge,  in  the  manner,  for 
the  duties,  and  with  the  powers  mentioned  in  the  three  preceding 
sectibri^j'  knd'  revoke  any  'pffe-^ious"  desigha!tion  and  appoint- 
ment."* "It  bhall  be'the  duty  of  the  sehio'r'  circuit  judge  then 
present  in  the  circuit,  whenever  in' his  judgment  the  public 
interest  sO '  *equitbs',' '  to  designate  and  appoint, '  in  ■  the  manner 
and  with  the  powers  provided  in  section  fourteen,  the  district 
judge  Qf-anyijudicilal' district  within  his  circuit  to 'hold  a  dis- 
trict! doUrtim  the  place  or  in  Etid^bf  any  >other  district  judge'with- 
in  th«i|same  circuit."  °!  "Whenever,  in  the  judgment  of  the 
senior  circuit  ju'dge^of  the  eircuitin  :which' ithe'  district  lies,  or 
of  the  circuit  justice  lassigned  to  siich  circuit,  or  of  the  Chief 
Justice,! ifche-  public  interest  ishaU  require,, 'the^ said  judge,  or  as- ' 
sociate  i  justice,  or  ■  Chief  Justice^  shall  designate  and  appoint , 

8Jud.   Code,   §   14,   3G   St.   at  L.  4,Tud.   Code,   §   16,   36   St.  at  L. 

]087|,  re-enaptiBg  U.  S.  B,;  S.,  §  592,-  1087,  re-cuacting  U.  S.  R..  S.,  §594, 

4  r'ed.'St.'Ann.'eTei  ,:  4  Fed.  St.  Ann.  676. 

3Jud.   Cade,    §   15,   36  ,St.   at  L.  5  Jud.   Code,  ;§  ,1;7, ,  36   St..  at  L. 

1087,  re-enaet.iaig  U,,,S.-,%S.,  .§,,593,  lOSJ.,,, re-enacting- U.  .S.  ,R,  S.,  §  596, 

4  Fed.  St.  Ann.  676.'  4  Fed.  St.  Ann.  677.      ,                      i 
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any  circuit  judge  of  tlie  circuit  to  hold  said  district  coiirt."® 
"It  shall  be  the  duty  of  the  district  or  circuit  judge  ■vvho' is.  des- 
ignated and  appointed  tinder  either  of  the'  six  preceding  sections, 
to  discharge  all  the  judicial  duties  for  which  he  is  so  appointed, 
during' the  time  for  which  he  is  so  appointed ;  and  all  the  acts 
and  proceedings  in  the  courts  held  hy  him,  or  by  or  before  hiiii, 
in  pursuance  of  i  said  provisions,  shall  have  the  same  effect 
and  validity  as  if  done'by  or  before  the  district  judge  of  the  said 
district."  '  "When  the  ofSce  of  judge  of  any  district  court  be- 
comes vacant,'  all  process,  pleadings,  and  proceedings  pending 
before  such  court  shall,  if  ne&essary,  be  continued  by  the  clerk 
thereof  imtil  such  times'  as  a  judge  shall  be  appbihtedy  or  desig- 
nated to  hold  such  court;  and  the  judge  s'6'  designated,  while 
holding' such  court,  shall  possess  the  powers  conferred  by^  and 
be  subject  to  the' provisions '  contained  in,  section  nineteen."' 
"In  districts  having  rhore  '  than'  one  district  judge,  the 
judges  rriay  agree  '  iipon '  the '  divisioii  of  business  and  assign- 
ment of  cases  for  trial  in  said  district ;  but  in'  case  they  do  not  . 
so  agree,  the  senior  circuit  judge  of  the  circuit  in  which  the  dis- 
trict lies,  shall  maike  all  necessary  orders  for  the  division  of 
business  and  the  assignment  of  causes  for  trial  in  said  distri^et;"  ®  ••' 
"If,  at  any  time,  the  business  of  thg  Commerce, O.ourt  does  not 
require  the  services  of  all  the  judges,' thp, Chief  .Xustiee  of  the 
United  .States  may,  by  writing,., signed  by  him, and,  filed  in,  the 
Departnaent  of  Justice,  ■germinate  the  agsigmment  of ,  any  of  the 
judges  or  temporarily  assign- him  I  for  service  in  any  district 
court  or  circuit  court  of  appeals.  In  case  of  iillness  or  other  dis- 
ability of  any  judge  assigned  to;th6  Commerce  Court  the  Chief 
Justice  of  the  United  States  may  assign  any  other  circuit  judge 
of  the  United  States  to  act  in  his  place,  andi  may  terminate  suck 
assignment  when  the  exigency  therefor  shall  cease;  and  any 
circuit  judge  so  assigned  to  act  in  place  of  such  jndge,  shall,  dur- 
ing his  assignment,  exercise. all  the  powers  and  perform  all  the 
functions  of  such  judge."  '" 

6  Jud.   Code,   §   18,   36   St.   at  L,  8  Jud.  Code,   §   22,   36   St.  at  L. 
10S7.                         '■       .                             J087.  ' 

7  Jud.   Code,  ■§   19,   36   St."  at  L.  » Ibid,  §'23.' 

1087,  re-enacting  U.  S.  R.  S.,  §  595,  '        M  Ibid.  Jud.  Code,  §  205: 

4  Fed.  St.  Ann.  676.  -  :  ,: 
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§  3,7.1.  Challenge  of  a  judge  for  i|iter;estj,  ,  The  , .  Jivlicial, 
Gode  no;vy  prflyides :  "Whenever, , it,  appeai-s, that  the  judge  io£ 
any,  district  .court  ,is  in  any  way  .concerned,  in  interest  in  ,any 
suit  pending  therein,  or  has  been  of  conu'sel  or  is  a  material  wit- 
ness for  either  party,  or  is  so  related  |:o  or,  connected  with  either 
party  as  to  render  it,  improper,  in  his  opinion,  for  him  to  sit 
on  the  trial,  it  shall  be  his  duty^  on  application  by  either  party, 
to  cause  the  fact  to  be  entered  on  the  records  of  the  coui:t;  and 
also  kri  ord^i-  that  ah  authenticated  feopy  thereof  shall  be  forth- 
^v'ith  certified  to  'the  senior  circuit  judge  for  said  circuit  then 
preseht  in  the  circuit;  and  thereupon  svich  proSeedings  shall 
be  had  .as  are  provided  in  seetibh  fourteen."^  It  has  been  said : 
that:  the  judge  has  nO- option  but  to  Retire  in  any  case  except 
that  last  mentidned  in  the  statute  ;>  'but  that  the  question  whether 
hej  is.  so  I  related  tO' or  connected  with  either  party  as  to  render 
hijQj.  improper  to  sit  upon  the  trial,  is  one  for  his  discretionary 
decision.*  ,,il?ef ore  the  statute,  was.  passed,  it  was  held  that  a 
ju,dge  might  hear  a  cause;  in,  which  he  was  retained  before  he 
received  his  judicial  a,ppoijitnient.'  It  has  been  held :  that,  even , 
with,  the  (;;qpp|en.l!,iQf||;he  parties, -, a,, Federal  judge; should,  not;sit. 
in  a  casein  which, he  is  irelated  to, one, of  the  parties,  within  the . 
fourth  degree  of  consanguinity,  but  that  a  District  Judge  is  not 
di^^vialij|pj|.j  froni" trying, the  validity  of  bonds  issued  ;by  a  coun- 
ty, jgii  which. he  is  .ai  resident  and  taxpayer.* 

§  372.  Gha'Uenge  bf 'judge  for' prejudice.  "Whenever  a 
'p£irty'to  ^nf  abtioh  or'jiroceeding,  civil  or  criiiiinal,  shall,  make 
and  tele,  ah 'affidavit  that  the  judge  before  whom  the  action  or 
proceeding .ig  tpibe  .tfied.oii  heard  has  a. personal  bias, or  preju- 
dice either,  against  hini  or  in  favor  of  any  opposite 'party  to  the 
shit,  such  judge  sh'air  proceed  no  further  therein,  but  another 
jiidge'shall  he  designaited,  in  tlie  mflnn^r  prescribed  in  ,the  sec- 
tior^i  last  preej^ding,  or  chosen  in  the  manner  prescribed  in  See-' 
tiomi  twenty^threc',  to  hear  such  matter.  Every  such  affidavit 
shall  state  the  facts  arid' the' reasons'  for  the  belief  that  such, 

'^'371.,  VJud.  Code,  §  20,  36  .St.,  L,  .,C/,:4.29;  \'i>e.,Eipi)mon4",,  £j,.Fed., 

at*')LV'lp'8'o'i-e-enaeYing'b. 'S.  R.,,S^^  86?,,  ^iid  .cit.a,ti0jHS,,                 ,  ,.,    ,,,„,, 

§"60l;"§  14  is  quoted  ^«M';pra,  §,37p:  ,* /^e,,  Eatqn^pjj,  .El,  Co.,   I30  ,Fe(J.', 

'i^'ijtp'' ^ arte  i|J.,K!  .Fairbank' Co.,  ^f}}0.^.    i..,  ". 

-}9V  ted.  fits,"'    .        ^,  .,1.,,,,    .,  >  s,^iji,de,y.  Travis  County,  72  Fed,. 

s'ttiei'us'son  V.   Rendieshara,   7   H.  985. 


1192  THE  EEAEmG.       '    '  [§'372 

bias  or  prejudice  exists,  and  shall 'belfiled  not  less  than  ten  days 
before  the  beginning  of  the  term  of  the  court;  or  good  cause  shall' 
be  shown  for  the  failure  to  file  it  within '  such '  time.  No  party 
shall  be  entitled  in  any  case  to  file  more  than  one  suchiiffidavit; 
and  no  such  affidavit  shall  be  filed  unless  accomJDanied  by  a  cer- 
tificate of  counsel  of  record  that  such  affidavit  and  application 
are  niade  in  good  faith.  The  same  proceedings  shall  be  had, 
when  the  presiding  judge  shall  file  wijth  the  clerk  of  the  .court 
a ,  certificate.  th,at_  he ,  deems;  himself  ..Tenable  for ,  any  reason;  to 
preside ,  :with  absolute  irnpartiality  in  the  f)ending  suit  or  ac- 
tion." ^  It  has  been  held:  iithat.i. this  ,  does  not  apply  ;toi 
a,  case  pending  pn,  January,  1st,  l,912j  when  the  , Judi- 
cial .  Code  :  took  eifect;  ^n  that  the  judge  challenged:  has 
the  right,  subject:  to  review  by  the  appelMnt  court,  to 
determine  whether  the  facts  alleged 'are  sufficient  to  show  per- 
sonal bias  or  prejudice;^  that  the  refusal  of  the  judge  to  give 
effect  to  the  affidavit" of  prejudice  in  a  criminal  case  cannot' be 
reviewed'  upon  habeas  corpus;*  hut  the  Supreme  GouH  has  re- 
cently granted  leaVe  to  file  a  petition  for  a  ihahdalnus  to  review! 
the  proceedings  where  a  hew  judge  had  been  designated  to  iear 

§  372.     iJud.  Code,  §  21,  36  St.  both   these   cases'  the   judges   disre- 

at  L.  1087.  garded  the  affidavits   in  Epstein  v. 

2  Henry  y.  Harris,   (S.  D.  Ga.,  W-.,  U.  S.,  .C,  Cr  A.,  ,196,  ®d..  354,  the  . 
D.)    191  Fed.  868;^?!  parte  |N.  K.  judge    had    sai4,  at    a    hearing    in,^ 
Fairbank'Co.,    (M.  D.'Ala:,  N.  D.')  hank?:iaptcy.     "This  .is  a  nasty  ,piec(2 ' 
194  Fed.  978,' 985;   Ex  partk' Gla.^--^  of  business.     This   estate  has  been 
gow;     (N..  q.  .Ga.)     195:  Fed.    780.  'loBted:  by 'soineoy/'   and'-ac'eoliip'a- 
Conlira,^  Re  Iron  Clad.  Mfg.  Co.>  D.   .  nied  this  by  ia  direction  to:  an  of- 
C,   E.   D.  N.   Y.,  A.   D.   191^    (not  iicer  of,  thej  C|9firt  that  he,.use  wliat. 
reported).                                                 '  was  left  in  the  estate,  'eyen  to  the 

3  Ex  parte  N.  K.  Fairbank '  Co.,  last  penny,  to  investigate  <;he  mat- ' 
194  .Fed.  978,  where: it  was  contend-  ter  'and'  to  institute  proeeedino-s 
ed  by  pounsel' .that  the  prejudice,  was  ,  against  a,nyonB  who  had  committed  I 
shpwn  in  correspondence  resulting  any  act.  that  could  be ,  re^h|ed  and 
from  their'  complaint  of  a  delay  in  punislied  under  the  law,  and  it  was 
the  trial  of  the  case;  Henry  v.  Har-  held  that  this  did  ijot  disqualify 
ris,  191'  Fed.  868,  where  the  judge  him  froni  try-iiig  an"  indictment 
upon  an  ece  parte  petition  had  Writ-  against  a  person  present  at  the 
ten  an  opinion  concerning  ihe  law  hearing  in  bankruptcy  for  suborning 
of  the  ease  and  had  insisted  upon  a  ■witness  to  commit  perjury  there. 
publishing  the  same  after  the  appli-  *  Ex  parte  Glasgow,  195  Fed.  780. 
cation    had    been    withdrawn.      In 
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a  cage  after  such  an  affidavit  had  been  filed;*  that  a  certificate 
of  good,  faith.  i§  insw-fflcjejnt;  when  made  by  nonresident  connsel 
who  ha^e  inot  been  adinitted  to  the  bar  of  the  court  'where  the 
affidavit  is;  filed**  The  decisions  by , the  State  courts  under  anal- 
ogous statutes  iinay.be  useful  to  the  practitioner.'' 

6  lie  Iron  Clad.Mfs.  Co.,  February 

1912.' 


6  Biv  '.parte  N.  K.  Fairbank'  Co.i 
IM  Fed.  8178;.  i  ._.  .■-^r,  .  ..,  . 
,  7  It ,  ■*V3'S  •'^^'^1  ■  I-9P  l^^fi  tfi  .ni,ake 
tlie  motion;  when  the  action  had 
been  periding'  more  t'^an  '  one  'year, 
a  demurrer  and  ''severaU  liicitions 
ha^.  JjeenjijassejJ  u.jipn!  by  the  judge. 


thp  charges  against  the  judge,  in 
such  a  ■way  that  they  will  subject 
the  parties  making  them  to  crim- 
inal punishment  if  they  are  false, 
and  that,  an  ,affid,avit,  based  entirely 
on  hearsay  is  insufficient,  Schmidt 
v!  Mitchell,  101  Ky.  570,  19  Ky, 
'■Liaw  Rep.ieS,  41  S.  W.  929,  72  Am. 
St.  Eep.:  427.     Upon  an  indictment 


the    issue^,  h3.d  ,  been '  joined    and:     charging   the   defendant   as  ,  an,  ac- 


the  case  _  Dy  agreement  set  dowii. 
f6r  trial,  Eberville'  V.  Leadville 
Goloring,  Tunneling  liifc  Brainage 
Go.,  ;?8  Colorado,,  |241;,.i6,4,Tac.  :2Q0. 
But  see, jBe  Ironclad  Mfg.  Qo.,  U, ;S.  , 
t).  c;  S.  ri.  k'  Y^,  '191 2 -"after'  an 
appearance  to'  the  merits  oi-  the 
submissioni  of  prelimiilary  motions, 
German  Ins.  Co,.t.  .Landram,  88  Ky, 


cessory  in, a  murder  alleged  to  have 
been  committed  as  part  of  a  politi- 
cal cdris'piracy,  an  affidavit  was  held 
to  be  sufficient  when  it  set  iorth: 
that  the  judge  was  a  member  of  the 
same  political  party  as  the  deceased,, 
his  intimate  personal  friend,  in 
'close  Sympathy  with  him  in  the  po- 
litiiqaj .  imbroglio  resulting  in  theas^ 


433,  11  S.  W.  3.67,,592,  10  Ky.|  Law      sassii^ation,  ^and    that    by    reason 


Eep.  1039;  after  the  jiidge' had  filed 
several  orders  'in  the  'Cause,  Du- 
poyster  v.  Ft.,  Jefferson  Imp.  Go's. 
Eeceivers,  121  Ky.  518,  28  Ky.  Law 
Eep.,  504,  89  &„,W,.|509;  and,  when 
the  affid£|.vit  was. filed, .after  the, ar- 
rival qf  the,  day  fixed  fonthe  .trial 
ordinal  hearing  qf, any  motion  upon 
which  the  judge  was  called,  upon:  to 
pass.  State  v.  Do)(ilan,  32  Montana, 
2S6,  .88  Eae.  244:,,.,It  was  held  mpt, 
too  late  when  the  application  was 
made  before  any  other  motion  was 
disposed  of.  Gibbons  v.  Lord  Craw- 
sha\^,  21  Ky.  Law.  Eep.  1618,  55  S. 
W,  ,905;,  and  even  after  the;,  issues, 
were  framed  'when  it  was  based 
upon  facts,  sir<ce  discovered,  Vance 
v.-  Field, '89  Ky.  178,  H  Ky.  Lawi 
Eep.  3SS,  ,12,.S.;;W,,190.,.!lt  has  been 
held  that  the  affidavits  must  state 


thereof  and  of  ,the  great  excitement 
at'  the  time,  the  judge  had  conceived 
a  feeling  of  hostility  against  the 
defendant,  which  would  prevent  him 
from  affording  a  fair  and  impar- 
tial trial,  and  which  he  had  shown 
u.pon  a  former,  trial  by  viciqus  acts 
established  by  thei  iSelectidn  of  an 
unfair  and  prejudiced  jury,  Powters 
V. ;  Commonwealth.,  114  Ky.  237,  24 
Ky.  Law  Eep.  1007,  1186,  70  S.  ,W. 
644,  10,59.  ,  It  was  held  to  be  insuf- 
ficient to  state,  nothing  more  than 
that  the  trial  judge  did  not  do  jus- 
tice to  the. parties,  Dupoyster  v.  Ft. 
Jefferson  Imp.  Go's;:  Eeceivers,  121 
Ky.iS.lS,  l28  Ky.  Law  Eep,  504,  89 
S.  W.  509 ;  and  that  he  was  a"  party 
to 'the  sui.t^andj  interested  th'erein, 
anid  that,  he  was  personally  hostile 
to.  the;!  party   objecting.   Sparks   v. 
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§  373.  Arrangement  of  calendar.  By  statute,  a  preference 
is  given  in  all  district  courts  and  in  the  Supreme  Court  to  ac- 
tions in  which  a  State  is  a  party  or  in  which  the  execution  of  the 
revenue  laws  of  a  State  is  enjoined.'-  A  Siiit  in  equity  under 
"the  act  to  protect  trade  and  cOnimerce  against  unlawful  re- 
straints and  monopolies,"  or  under  the  Interstate  Commerce 
law  whenever  the  Attorney  General  filed  with  the  clerk;  of  the 
court  a  certificate  that,  in  his  opinion,  the  case  is  of  general 
public  importance,  is  given  precedence  and  assigned  for  hearing 
at  the  earliest  practicable  day,  before  not  less  than  three  Circuit 
Judges  of  the  Circuit,  if  there  be  three  or  more.  If  not,  then 
before  two  Circuit  Judges  and  a  District ,  Judge  selected  by 
them.*  This  law  is  still  in  force,  notwithstanding  the  enact- 
ment of  the  Judicial  Code,^  and  it  applies  to  the  settlement  of  a 
decree  upon  the  mandate  of  the  Supreme  Court.*  It  has  been 
said  that  it  does  not  require  three  judges  to  hear  a  motion  for  a 
preliminary  injunction  or  for  any  relief  sought  before  a  formal 
licaring.^  There  is  no  rule  that  civil  suits  brought  under  the 
Sherman  Act  to  dissolve  the  combination  must  await  the  trial  of 
criminal  actions  against  the  same  defendants.*  If  an  original 
and  a  cross  cause  have  been  set  down  fOr  hearing  at  different 
times,  and  other  causes  intervene,  the  plaintiff  in  whichever 
of  them  is  below  the  other  will  usually  upon  motion  obtain  leave 
to  bring  it  forward,  so  that  both  causes  may  be  heard  together.'' 

Colson,   109   Ky.   711,   22  Ky.   Law  93  U.  S.   1,  23  L.  ed.  781;   Bavcn- 

Eep.  1369, -60  S.  W.  540,  where  the  port  v;  Dows,  15  Wall.  390;  Miller 

pleadings    did    not    show    that    the  v.  State,  12  Wall.  159,  20  L.  ed.  2,30. 

judge  had  such  an  interest,  Metcalfe  2  Act  of  February  1 1,  1903,  32  St. 

V.  Merchants'  &  Planters'  Bank,  89  at  L.  823.    '                              ' 

Miss.  649,  41  So.  Rep.  377;   and  in  S  Ex  parte  U.  S.,  226  U.  S.  420, 

a  contested  election  as  to  local  op-  57  L.  ed.  -^,  setting  aside  United 

tion,  statements  in  an  affidavit  that  States    v.    Terminal    Ass'n    of    St. 

the   judge"is   opposed  to  the. sale'  Louis,  197  Fed.  446.            ' 

and   traffic   in   such   liquors   to   the  *  Ibid. 

extent    that   he    has    a   pronounced  5  Southern  Pac.   Terminal   Co.   v. 

bias  against  it,"  Erwin  v.  Benton,  Interstate     Commerce     Commission, 

120'  Ky.  436,  27  Ky.  Law  Rep.  909,  166  Fed.  134,  136. 

87  S.  W.  291,  9  Ann.  Gas.  264.  6  standard   Sanitai-y  Mfg.   Co.  v. 

§  373.     lU.    S.    R.    S.,     §    949;  U.  S.,  226  U.  S.  20.      ' 

Ward  V.  State,  12  Wall.  163,  20  L.  7  Hindc's'Pr.  415;  3  Bl.  Com.  451. 
ed.  260;,  Hoge   v.  R.  &  D.  R.  Co., 
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,  §:,374.  Manner  of  hearing  a  cause.  The  English  practice 
upon:  the  hearing  of  a  cause  where, all  parties  appear  upon  its 
beiing  called,  has  been  thus  described.:-  "The  leading : counsel 
for  the  plaintiJff  opens  the  plaintiff's  ca,se  and  in;so  doing  stiates, 
first,  the  bill,  and, then  the,  answers,  if  any:  pointing  out  the 
matters  in  issue,  and  questions  in  equity  arising  therefrom ; 
after  which  .the  plaintiff's  evidence  is  ^  read,  either  by  his  lead- 
ing or  his  junior  qounsel,,,and  jtheir  arguments  in  support  of  the 
X3ase  are  adduced..  The.  eounpeii  for  the  defendant  are  then  heard? 
in  support  of  the  defendant's  case,  and  his  evidence  is  read  by 
them;  and  the  plaintiff's  senior  coimsel  is  then  heard  in  reply. 
When  all  are  heard,  the  court  pronounces  the  decree,  either 
" iinmediately  or  at  a  subsequent  day."'  It  is  usual  in  the 
United  States,  to  waive  'the  readiiig,  and  for  counsel  to  state 
the  substance  of  the  pleadings  aiid  testimony,  which  are  sub- 
mitted to  the  judge  at,  or  ishortly  after,  the  conclusion  of  the 
oral  arguments,  with  written  arguments  upon  the  law  and  the 
facts,' ca,lled  briefs  or  points.  The  course  is  much  the  same  where 
the  cause  is  set  down  for  a  hearing  upon  bill  and  answer.  The 
pleadings  only  are  then  read,  and  the  answer  is  admitted  to  be 
true  in  all  its  material  allegations  of  fact,''  although  not  re- 
.sponsive  to  the  bill,*  even  when  ^ot  stated,  positively,  and  the 
defendant  only  avers  that  he  believes  and  hopes'^  to  be  able  to 
prove  such  facts.*  But  the  plaintiff  does  not'  thereby  admit 
conclusions^  of  law,  nor  allegations"  as,  to  matters  concerning 
V7hicb;the  court  takes  judi,eial  notice.'     ISTo  other  evidence  is 

§  374.     1  Daniell's    Ch.    Pr.    (5th  Court  in  its  deliberations  upon  the 
Ayn.  ^d.)  1988.'   3y  Eq.  Rules, S.  D.,N.  cause  in  such  manner  as  the  trial 
Y,  "6.  In  the  trial  of  a  Patent  cause,  Judge  may  request,  and   any  writ- 
whenever  in  the  opinion  of  the  Court  ten,  opinion  renjjered  by  the  assessor 
the  cause  involves  .intricate  technic-  ja,t  the  request  of  the  Judge,  shall  be 
al  or  scientific  questions  of  fact  the  a  portion  of  the  record  on  appeal."- 
Court  will  upon  consent  of  all  par-  2  Lake  E.  &  W.  E.  Co.  v.  Indian- 
ties  appoint  some  disinterested  .per-  apolis  .Nat.    B.ank,    65    Fed.    GOO; 
son  skilled  in  the  art  to  act  as,  an  Parker,  v.  Concord,  39  Fed.  7.18. 
assessor,     the     reasonable     fee     for  ,  .  S  I^ake  E.  .&  W.  R.  Co.  v.  Indian- 
whose    services   when   fixed   by,  the.  apolis  Nat.,  I^ank,,  65  Fed.  690. 
Court  shall  be  a  part  of  the  taxable  *  Brinckerhofl'  v.  Srovm,  7  J.  CIi. 
disbursements. -and  enforceable  as  is  (N.  Y.).  217;    Dale  v.,  McEvers,   2 
a  Master's  fee.     Such  assessor  shall  Cow.l(N.  Y.)    H8. 
sit  witli  .the  Judge,  at  the, hearing  of  5. Taylor  y,  Barclay.   2   Sim.  213. 
the    evidence    ajid    shall,   assist    the  See  supra,  §§  329,  306.    , 
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then  permitted  except  matters  of  record  to  which  the  answer 
refers.*  Unless  relevant  to  some  issue,  it  is  not  necessary  to  pro- 
duce the  mortgage  bonds  upon  the  hearing  of  a  foreclosure  suit.' 
A  hearing  will  not  fee  given  upon  an  agreed  statement  of  facts 
without  pleadings,*  even  if-  a  State  statute  authdrizes  such  a 
practice.®  :      - 

§  375.  Rules  of  decision -.ipon  a  hearing.  AH  decisions 
made  in  a  former  stage  of  the  cause  are  open  for  review  upon  the 
final  hearing'.^  But  if  the  evidence  is  unchanged,  a  judge  will 
rarely  refuse  to  follow  a  ruling  made  by  one  of  his  colleagues 
in  the  same  ^  or  a  similar '  case.  The  District  Courts  are  bound 
to  follow  ^he  decisions  of  the  Supreme  Court  of ;  the  tFnited 
States  *  and  those  of  the  Circuit  Court  of  Appeals  in  th,eir  own 
circuit ;°  but  they  are  not  bound  by  the  decisions  of  a  Dist]::iGt 
Court*  or  of  a  Circuit  Court  of  Appeals''  of  the  JfJiiited  States 
in  another  circuit;  although,  ordinarily,  they  will  follow  ;the 
same.'    Greater  respeetis  paid  to  a  ruling  by  the  Circuit  Justice 


6  Anon.,  1  Barb.  Ch.    (X  Y.)   '3. 

T  Dickerman  v.  Korthern  Tr.  Co., 
176  U.  S.  183,  44  L.  ed.'  423;  Novth- 
ern  Tr.  Co.  v.  Columbia  S.  P.  Go., 
75  Fed.  936;  ToJcr  v.  East  Tenn:, 
V.  &  G.  Ry.  Co.,  67  Fed.  168,  181. 

SNickerson  v.  A.,  T.  &  S.  F.  R. 
Co.,  30  Fed.  83 ;  s.  c,  1  McCrary, 
383. 

SNickerson  v.  A.  T.  &  S.  F.  E. 
Co.,  30  Fed.  85 ;  s.  c,  1  McCrary, 
383.  But  see  supra,  %  83,  infra, 
§  476. 

§  375.  1  Fourniqjiet  v.  Perkins, 
16  How.  82;  Pulliam  v.  Pulliam,  10 
Fed.  53.  But  see  Coupe  v.  Weather- 
head,  37  Fed.  16. 

2  Cole  S.  M.  Co.  V.  Va  &  G.  H.  W. 
Co.,  1  Saw.  685;  Wakelee  v.  Davis, 
44  Fed.  532;  Taylor  v.  Decatur  M. 
&  Ld.  Co.,  112  Fed.  4^9. 

8  Worswick  Mfg.  Co.  v.  Philadel- 
phia, 30  Fed.  625.  But  see  N.  P. 
E.  Co.  V.  Sanders,  47  Fed.  S04. 

4  Am.  Bell  Tel.  Co.  v.  McICeesport 
Tel.  Co.,  57  Fed.  661;  Westinghouse 


Air  Brake.  Co.  y.  Ghristensen  %ag. 
Co.,  113  Fed.  594;  Cutler-Hammer 
Mfg.  Co.  V.  Hammer,  124  Fed.  222; 
Continental  Securities  Co.  v.  Inter' 
borough  Rapid  Transit  Co.,  165  Fed. 
945. 

5  Armat  Moving  Picture  Co.  y. 
Edison  Mfg.  Co.,  121  Fed.  559;  Con- 
tinental Securities  Qd.  v.  Interbor- 
ough  Eapid  Transit  Co.,  165  Fed. 
945;  Stockbridge  v.  Phceinx  Mut. 
Life  Ins.  Co.,  193  Fed.  558 ; '  §  479, 
supra, 

6  Mast,  Foos  &'Co.  v.  Stover  Mfg. 
Co.,  177  V.  S.  485,  488,  489,  44'  L. 
ed.  856,  858;  Welsbach  Light  Co.  v. 
Cosmopolitan  Incandescent  Gaslight 
Co.,  100  Fed.  648;  Continental  Se- 
curities Co.'  V.  Interborough  Rapid 
Transit  Co.;  165'Fed.  945;  Lawson 
V.  Barber  &  Co.,  189  Fed;  165;  § 
479,  supra. 

''Ibid.;  South  Penn  Oil  Co.,  v. 
Miller,  C.  C.  A.,  175  Fed.  729. 

SiSe  Baird,  154  Fed.  215;  Imbro- 
vek    v.    Hamburg-American    Steam 
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than  to  oil e  by  a  Cireuit  Judged;  ^  and  a  ruling  by  a  Circuit 
Judge  hasi  more  weight  thain  one  by  a  District  Judge;*"  In  mat- 
ters of  substantive  as  distingniished  from  adjective  law,  that  is, 
of  the  law  creating  rights  but  not  of  that  merely  TCgula ting  prac- 
tice, the  Federal  courts  are — ^certainly  so  far  as  property  in 
land  is  afiected  thereby,  and  probably^  altogether — bound  by  and 
will  folloW'  the  statutes  ^of  ithie;  State  within  whose  jurisdiction 
is  .the  property  that  isthe  subject  of  the  suit.**  A  State  statute, 
however,  -w^iich  is  iherely  declaratory  of  the  law  cannot  affect 
the  rules  applying  to  causes i  of  action  that  arose' before  its. en- 
actment,*^ Whether  a  State  statute^has  been  properly  passed  so 
as  to  take  effect  is  a  questicto.'  of  law,'  in.  determining  which  -the 
eoiirts  of  the  United  States  will  follow  the  de&isions' in  the  State 
wherein  itisiclaimed  to  be  in  foree.*^  So,  too,  in  construing  a 
, statute  .or  the  Constitution  of  ai  State,  theiFederal  courts  will  in 
general  follow  the  i  construction  putiupon  it  by  the  State  courts, 
"when  that, construction  has  been  settled  by  the  decisions  of  its 
highest  tribunal."  **  Even  if,  before  the  State  courts  have  con- 
strued it,  ^  State  stat.ute.is,  given  op.e  eonstruction iby  a  Federal 
court,  and  subseiquently  the  highest  cpiart  of  the  State  construes 
it  differently;,  or,  if  the  Federal, cou^.t  have  firsj;  construed, it  in 
ignorance  of  ite  construction  by  the  highest  trij)una|l  of  the  3tate, 
• — the  Federal  courts  will,  in  subsequent;  cases,  d,isregard  their 

Packet   Co.,    190   Fed.   229^    §   4^'9,'  '  visors,  l6'5ti."S.  667,  26  L.  e(i.'l204; 

supra.  Nat  Home  v.  Parrish,  C.  C.  Leeper  v.  Texas,  139  U.  S.  462,  33 

A.,  194  Fed;'946,  §  479,  siijira.  L;  ed.' 225.  ...-■.': 

9  Preston'  V.'  Walsh,  id  Fed.  315.  l*  Polk's     Lessee    v.  '  Wendal,  '  9 

But  see  U:   S.  v.  'Hiiggell,'  40  Fed.  Craneh,  87;  3  L.  ed.  665;   Nesmith 

.63'6,  644.                  ■'     '   '   ■    ■  V.   Sheldon,. 7  How.  812,   12  L.'ed. 

'  10  O/.  E.  Eegensberg  &  Sons  v.  Am.  925;  Walker  v.  State  H.  Com'rs,  17 

Exch.  Cigar  Co.,  130  JFed.  549.  Wall.  648,  21  L.  ed.  744;  Elmivood 

11  Watts  V.  'Waddle,   6   Pet.   389,  v.' Marey,   92  U.  Si  289,   23'  L.  ed. 

8  L..  ed.  437;   McGoon  v.*  Scalds,  9  710;    East  Oalkland '  v.   Skinner,   94 

r,'all!i23,  19  li;  ed.  345;^  Gaines  v.  U.  S.  255,  24  L.  ed.  125;  Louisville, 

PueAtes,:  92  U.  S.  10,  23  L.  ed.  524;  N.  0.  &  T.  Ey. 'Co.  v.  Mississippi, 

Brine   v.' Insurance    Go.,    96    V.    S.  133  U.  S.  587,  33  L.  ed.  784';  Peters 

e27,'24'L.  ed.  858;  Pulliam  v.  Pul-  <r.   Bain,   1.33  U.   S.   670;  33  L.   ed. 

liam,    10   Fed.   53i   77.     ^ee'wifr'd,  696;  Case  v.  Kelly,  133  U.  S.  21,  33 

g-477i.''ii   '-    '•'':•:■"                 ,'■''-  L.  ed.  513.     Where '  it  -was  claimed 

18  Koshkonong  v.  Bui'ton,  104  U.  that   the   decision   of   Such   a   qlies- 

S.  668,  26  L.  ed.  886.  tionwas  pending  before  the  State 

IS  South  Ottawa  y.  Perkins,  94  IT'.  Supreme    Court,    a   motion    for    an 

S.  260,  24  L.  ed.  154;  Post  v.  Super-  adjournment  until  that  court .  had 
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former  ruling  and  fol^'ow  that  of  the  State  court."  It  haseven 
been  held  that  the  Federal  courts  will  not  investigate  the  'claim 
that  the  decision  of  the  State  court  was  obtained;  by  collusion 
between  the  parties  to  the  case  in  which  it'  was  obtained.'® 
Where  a  question  is  pending  before  the  highest  court  of  a  State, 
it  is  the  duty  of  a  District  Court  of  the  United  States  to  post- 
pone its  decision  thereupon- until  after  that;  of  the  State  tribunal, 
unless'  irreparable  injury  should  otherwise  be  caused."  The 
courts  of  the  United  States  are  not  bound  by  a  decision  of  a 
State  court  construing  a  statute  which,  is  claimed  to  be  a  contract 
by  the  State;  since  otherwise  the  clause  in  the  national  Consti- 
tution forbidding  a  State  to  pass  a-  law  impairing  the  obligations 
of  contracts  might  be  violated  with  impunity."  For  a  similar 
reason,  if  different  constructions  have  been  given  to^  the  same 
statute  or  constitutional  provision  by  the  courts  of  a  State  at 
different  times,  the  Federal  courts  are  not  "botind  to  follow  the 
latter  decisions,  if  thereby  contract  rights  which  have  accrued 
under  earlier  rulings  will  be  injuriously  affected."  ^^  Other- 
wise, said  Chief  Justice  Tahey,  "the  provision  of  the  Constitu- 
tion of  the  United  States,  which  secures  to  the  citizens  of  another 
State  the  right  to  sue  in  the  courts  of  the.  United  States,  might 
become  'utterly  useless  and  nugatory."^"  It  seenas' that  the 
Federal  courts  will  give  to  a  i^ight  created  by  a  well-recognized 
local  custom  established  and  acquiesced  iu  within  a  State,  the 

made  its  decision  was  deiiied.i    De-  is  Jefferson  Brank  Bank  v-  Skel- 

troit   V.    Detroit   City   Rj'.    Co.,    55  ly,  1  Blaeic,  436,  17  L.  ed.  173.    See 

Fed.  589.    See  infra,  §  477.    •  Railroad  Co.  v.  Falconer,  103  U.  S. 

iSFaireld    V.    County    of    Galla-  821,  822,  26  L.  ed.  471. 

tin,  100  U.  S.  47,  25  L.  ed.  544.    A  ,    W  Waite,    C.    J.,    in    Douglass    v. 

decree     will    be    reversed    on    this  County  of  Pike,  101  U.  S.  677,  6,86, 

ground    vlien    the    decision,   of    the.  25  L.  ed.  968,  971.    See  also  Rowan 

State   court   was    rendered   pending  v.  Runnels,   5  How.   134,   12   L.  ed. 

the    appeal.     Stutsman    County    v.  85;  Ohio  L.Ins.  &  Tr.  Co.  v.  Debolt, 

Wallape,   142   U.   S.   293,   35  L,  ed.  16  How.  41 6,  14  L.  ed:  997 ;  Gelpcke 

1018.    But  see  Burgess  v.  Scligman,  v.  Dubuque,  1  Wall.  175,  17  L.  ed. 

107  r.  S.  20,  27  L.  ed.  359;  and  in-  520;  Thompson  v.  Perrine,  103  U.  S. 

/ro,  §  477.  8.06,  26  L.  ed., 612.     ,  .i         , 

16  East    Oakland    v.    Skinner,    94  80  Rowan  v.  Runnels,  5  How.  134, 
U.  S.  255,  24  L.  ed.  125.             ,,  ,  12   L.   ed.   85.  ,,,;,  ,      ,,  ,,  ,'  n 

17  F.    W.    Cook    Brewing    Co.    v. 

Garber,-168  Fed.   942.,    See  Act  of  ,,,  ,..,,; 

March  3,  1913,  quoted  §  172,  supra.  , 
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same  f oreei  as  if  it  had  been  ^created  by  a  State  statute.^*  In  de- 
ciding questions:  of  general  commercial  law,  however,  upon 
which  the  statutes  of  a  State  are  silent,  the  Federal  courts  are 
not  bound  by  theideeisions  of  the  State  courts,  but  decide  accord- 
ing to  their  own  views  of  what  the  law  is  and"  should  be.^^ 

§  376.  lObjectidns  whiJch  cannot  be  made  at  the  hearing. 
As  the  provisions;  of  the  equity  rules  and  'the  other  regulations 
of/prftctiec  are  chiefly  designed  to  facilitate  the  speed}-^  and'  or-  ■ 
derly  progress  of  a-  cause  to  a  hearing,  after  a  cause  has  been 
brought  to  a  hearing  it  is  a  general  riile  that  no-objections  as 
to  form  or  the  delay  in- i talcing  a  previous  proceeding  will  be 
allowed  to;  be  taken  then  ior  the -first  time.*  Thus,  the  rules 
provide  that  'fif  a  defendant  shall,  -at  the  hearing  of  a  cause, 
object  that  a  suit  is  defective  for  want  of  parties,  not  having 
by  plea  or  answer  taken  the  objection,  and  therein  specified  by 
name  or  description  the  parties  AOJwhom  'th@  objection  applies, 
the  court)  (if  rit  shall  think  fit)  shall  be  at  liberty  to  make  a  de- 
cree saving  the  rights  of  the  absent  parties."^  -"Where  the 
defendant  shall,  by  his  answer,:  suggest  that  the  bill  is  defective 
for  iv?a:nt  of  parties,  the  plaintiff  shall  be  at  liberty,  within  four- 
teen days  after  answer  filed,  to  set  down  the  cause  for  argurhent 
upon  that  objection  only ;  and' the  purpose  for  which  the  same 
is  so  set  down , shall  be  notified  by  an  entry,  to  be  made  in 
the ;  clerk's  order-book  i  in  the  form  or  to  the  effect  following 

21  Swift.  V.  Tyson,  16  Pet.  1,  18,  ties  or  tlieir  privies  is  valid,,,  al- 
io L.  ed.  805,  871;  Gaines  v.  Fuen-  though  the  ^question  tliere  decided 
tes,  92  U.  S.  10,  23'L.  ed.  524;  Rail-  arose  on  'demurrer  and  -was  a  q-ties- 
roJid  Co.  V.  National  Bank,  102  U.  tion  of  general  commercial  law 
S.  14,  29.  26  L.  ed.  61,  67.  'See  s«-  and  equity  jurisprudence.  Fuller 
pra.„§§  79,  .§g.            ;      _      j       I,  v.   Hamilton' County,   53 'Fed.   411.. 

«z  Swift  „;V.  Tyson,   16  Pet.  1;   10  See    §'186,    supra.      In    one    case, 

L.  ed.  865;  Carpenter,;v.  Providence-  where  the  rule  of  the  Federal  was 

Washington  Ins.  Co.,  16  Pet.  495,  10  different    from    that    of    the    Stalte 

L.  ..ed.i    1044;;.    lOates    v.    National  courts,.  Judge  McCrary  followed  the 

B,ank,  IQp  U.  ,8.,  239,  .25  L.  ed.  580;  latter,  since  Otherwise  there  was  a 

Ea,ilroad  Co.  v.i  National  Bank,  102  prabability  that  a  party  to  the  suit 

U.,-,S.  ,1,4,   26   L.   ed.   61;    Butler   v.  would  he  subjected  to  a  double  pay- 

Dgiuglass,  3  Fed.  ,6,J2.,.  See'iBurgess,  ment.     Sonstiby  v.  Keeley,   7   Fed. 

V;  Seligman,  ,107,  U-,  S.  20,  27  L.  ed.  447. 

359.     See  infra,   §  477.     A  plea  of  §  376.     1  Allen  v.  Mayor,  etc.,  of 

res   a^jiu.dii^a$%-  by   a   decision   of   a  N.  Y.,  18  Blatchf.  239. 
State-  court  [between  the  same  par-  2  Eule  53. 
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(that  is  to  say)  :  'Sst^do-wn;  upon  tte^  defendant's  objection  for 
want  of,  parties.'  .  Andl  where  the  plaintiff  shall^not'so  .set  .'down' 
his  cause,,  but  .shall, :procieed- therewith  toia  hearing,  notwith- 
standing an  objection  for  want  of  parties  taken  by  the  anstver, 
he  shall  not,  at^the  hearing  of  the,  cause,  if  the  defendant's  ob- 
jec^tion  shall  then  be  allowed,  >e  entitled  as  of> course  to  an  order 
fqrlibprty  to  amend  ;his  bill  by  adding  parties.  But  the  court, 
if  it  thinks  fit,  shall  be ,  at  iiberty  to  dismiss  the  bill."  *  An 
amended  bill  filed  without  leave  upon  -the  day  of  the  hearing 
may  be  disregarded  by  the  court.*  The  objection 'tha-t  the  alle- 
gations in  the  bill  show  no  ground.for  the  interference  of  i a  court 
of  equity  may  be  taken  by!  motion.^  The  objection  that  the 
plaintiff  has  an  adequate  remedy  at  law  is  waived  by  the  defend- 
ant unless.raised  in  a  demurrer,  plea  or  answer,* -but  it  may  be 
taken  by  the  court,  at  any  time.'"'  ,  ■ .  ■  ' 

§  377.  Action  of  the  court  upon  a>  hearing.  The  court 
may, upon  the  hearing  of  a  cause  either  decide'all  the  questions' 
raised ,  therein  and  make  a  final  decree,  or  merely  dispose  of 
some  of  them  and  give  directions  to  facilitate  the  decision  of' 
those  which  remain.^  Where,  in  a  suit  to  enjoin'  the  infringe- 
ment of  a  patent,  the  defendant  has  defaulted  after  the  evidence 
has  been  taken,  the  court  should  not,  pass  in  detail  upon  the 
questions  that  have  arisen,  but  should  only  go  over  the  case  suffi- 
ciently to  dispose  of  the  actual  controversy,  not  to  establish  a 
precedent  that  might  be  used  in  subsequent  patent  litigation  be- 
tween Other  parties.^  "Where,  at  the  time  a  bill  was  filed,  the 
plaintiff  had  the  right  to  the.  In  junction  which  , was  the  only  re- 
lief therein  prayed  except  costs,  but  subsequent  events  make  it 

8  Rule  52.  Wall.  211,  21  L.  ed.  43;   Reyiies  v, 

4  Terry  v.  McLure,  103  U.  S.  442,  Diimont,  130  tj.  S.  354,  395,  32  L. 
26  L.  ed.  403.    :  ed.  93'4,  94S;  Beyer  v.  Le  Fevre,  186 

5  Baker  v.  Biddle,'  Bald.  394;  U.  S. '114,  \l8,' 46  L.  ed.  1080,  1082. 
Quirolo  V:  Ardito,"  1  Fed.  610.    ■  §  377/    lit   has   been    held    that 

6  Reynes  v.  Dumont,  loO  U.  S.  where  the  court  has  denied  an  ex 
354,  32  Li  ed.  934;  Kilburn  v.  Sun-  parte-  application'  'which  has  been 
derland,  130  U.  S. ,  505,  32  L;'ed.'  withdrawn,  it  is'not' imprdper  for 
1005;  Brown '  ii.  Lake  Sup.  I.  Co.,  it  to-  file  an  '  opinion  up6t'  the 
134  U.  S.  530,  33  L.  ed.  1021.  See  q.uestibn.'  'Henry  v.  Karri's-,  191 
Lawson  v.  Barber  &  Co.,  189  Fed.  Fed.  868.  ■'►  -  ".': 
165.                                   .      !  '2  Victor    Talking    Maeh.    Co.    v. 

7 Lewis   V.    Cocks,   23   Wall.   436,      Load  ACatlin  Co.,  ISB'Fed.  778. 
23  L.  ed.  70;    Oelrich.s  -v.  Spain,   15 
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improper  to  grant  this  relief  on  the  final  decree,  the  bill  may  be 
retained  for  the  assessment  of  any  damages  to  the  plaintiff  that 
have  accrued; '  or,  if  no  damages  are  awarded  for  costs  and  in 
catse  an  undertaking  has  been  :filed  as  a  condition  for  an  inter- 
locutory injunction,  for  a  declaration  that  plaintiff  was  entitled 
to  that  relief  in  order  to  relieve  him  and  his  sureties  from 
liability  upon  such  undertaking ;  *  but  no  appeal  will  lie  from 
a  decree  in  such  a  case  when  the'  only  grievance  of  the  plaintiff 
is  that  he  has  been  denied  his  costs.'  If  the  court  inclines  in 
favor  of  the  defendant,  it  will  usually  render'  a  'final  decree 
dismissing  the  bill.  The  dismissal  may  be  absolute  or  without 
prejudice.  An  absolute  decree  of  dismissal  is  an  absolute  bar  to 
any  subsequent  suit  brought  for  the  same  cause.^  A  dismissal 
Without  pi'ej'udice  is  no  bar  to  another  suit  brought  for  the 
same  caiuse  of  actioii,-  provided 'that  the  defects  on  account  of 
which  the  bill  wa!s'disnaissed  are  remedied.''  A  dismissal  with- 
out pjfeju'dice  is  usually  ordered  when  a  bill  is  dismissed  for  want 
of  parties,*  'or  for  wa^n^  of  jurisdiction  in  a  Federal  court,* 
or  for  multifariousness,"*  or  for  "a  slip  or  Inistake  in  the  jilead- 
ings  or  in  the  proof,"  "  or  because  of  the  complainant's  election 
to, proceed  at  law.^^  The  Supreme  Court  will  reverse  a. decree 
which;  dismissed,  a  bill  absolutely  when  the ,  dismissal  should 

;  8  Wingert  v.  First  Nat..  Bank  of  » Hartell    v.  Tilgham,    99    U.    S. 

Hagerstown,  223  U.  S.  670,  56  L.  547,  25  L.  ed.  357;  Gaylords  v.  Kel- 

ed...605.7    .1'    .,   .■.)    ,  Shaw,   1   Wall.   81,   17   L.   ed..  612; 

4  Smith  V.  IngersoU-Sergeant  Eock  HoUiua  v.  Brierfeld  0.  &  T.  Co.,  loO 
Drill  Co.,  7  Misc.  (N.  Y.)  374,  377;  U.  S.  371,  37  L.  ed.  1113. 
Williams  v.  United  Wireless  Tel.  Co.,  .  lO.  Williams,  v.  Jackson,  107  U.  S. 
(N.  Y.  Sup.  Ct.,  per  Bischoff,  J.)  478,  484,  27  L.  ed.;529,  531jjvt  .,  - 
N.  Y.  L.  J.  April  24,  1912,  in  which  "Daniell's  Ch.  Pr.  (2d  Am.  ed.) 
the  writer  was  counsel.  994,  995 ;  McNeill  v.  Cahill,  2  Bligh, 

5  Wingert  v.  First  Nat.  Bank  of  228;  Woollara  v.  Haern,^7  Ves.  211, 
Hagerstown,  223  U.  S.  670,  56  L.  222;  Rosse  v.  Rust,  4  J.  Ch.  (N.  Y.) 
ed,  605.  300.      For   example,   when   the   bill 

6  Case  V.  Beauregard,  101  U.  S.  showed  a  good  ground  of  equitable 
688,  25  L.  ed.  972;.  Durant  v.  Essex  relief  as  to  one  plaintiff,  but  failed 
Co.,  7  Wall.  107,  19  L.  ed.  154.  to  show  what  interest  the  other  had 

'Walden  v.  Bodley,  14  Pet.  156,  in  the  subject-matter  of  the  litiga- 

161,   10   L.   ed.   398,   400;    Daniell's  tion.    House  v.  Mullen,  22  Wall.  42,. 

Ch.   Pr.    ('5th  Am.   ed.)    994,    995;  22  L.  ed.  838.     But  see  Ogsbury  v. 

.  Rosse  V.  Rust,  4  J.  Ch.  -(N.  Y.)  300.  La  Farge,  2  N.  Y.  113,  and  §  187. 

sivendig  v.  Dean,  97   U.  S.  423,  18  Countess  of  Plymouth  v.   Bla- 

24  L,  ed.  106] .  don,  2  Vern.  32 ;  Livingston  v.  Kane,. 
Fed.  Prac.  Vol.  II.— 76. 
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have  been  without  prejudice.^'  Where  the  dismissal  is  because 
the  plaintiff  has  an  adequate  remedy  at  law,  the  decree  sjioiild 
state  that  it  is  without  prejudice  to  a  suit  at  law.^*  Upon  a 
hearing  of  a  demurrer  a  case  improperly  upon  the  common-law 
docket  may  be  transferred  to  the  equity  docket  and  at  the  same 
time  decided."  If,  on  the  other  hand,  the  court  inclines  in 
favor  of  the  plaintiff,  unless  the  bill  pray  merely  for  a  perpet; 
ual  injunction,  it  rarely  renders  a  final  decree  at  the  first  hearing 
of  the  cause.  It  often  directs  a  reference  to  a  master  to  take 
accounts  and  assess  damage ;  "  and  it  not  infrequently  gives 
leave  to  either  party  to  apply  for,  further  orders  or  di- 
rections "at  the  foot  of  the  decree"  which  it  orders  entered." 
If  the  court  is  in  doubt  concerning  the  facts,  it  may  direct  a 
feigned  issue,  or  an  action  at  law,  or  a  reference  to  a  master,  to 
aid  in  determining  the  same.  In  one  case,  when  a  bill  had  been 
filed  by  a  bondholder  praying  for  the  appointment  of  a  receiver 
of  a  canal  company,  the  court  at  the  hearing  denied  the  applica- 
tion for  a  receiver,  but  retained  the  bill  so  f aj:  as  to  compel  thes 
corporation  to  file  an  annual  account.*' 

3  J.  Ch,  (N.  Y.)  224;  Eogers  v.  Vos-  16  See- oh.  XXV. 

burgh,  4  J.  Ch.   (N.  Y.)   84.  iTLegrand  v.  Whitehead,  1  Kuss. 

13  House  V.  Mullen,  22  Wall.  42,  309;   Wetmore  v.  St.Paul  &'  P.  K. 

22  L.  ed.  838;   Texas  &  P.  Ky.  Co.  Co.,  3  Fed.  177,  infra,  §  405.     But 

V.  Interstate  Tr.  Co.,  155  U.  S.  585,  see  Hughes  v.  Jones,  3  De  G.,  F.  & 

39  L.  ed.  271;  Fougere  v.  Jones,  66  J.  307. 

Fed.  316.  18  Stewart  v.  C.  &  0.  C.  Co.,  5 

1*  Sanders  v.  Devereux,  C.  0.  A.,  Fed.  149. 
60  Fed.  311,  316. 

IS  Cancel   v.   United   Shoe   Mach,  ' 
Co.,  120  Fed.  839. 


CHAPTEK  XXIV. 


ISSTJES.  AT   LAW. 


.  §  378.  Power  o£  courts  to  direct  issues  at  law.  When 
tlie  chancellor  was  in  doubt  concerning  any  qirestipn  of  fact 
arising  in  the  cause,  the  evidence  in  regard  to  which  wag  con- 
flicting or  insufficient,*  it  was  his  custom  to  compel  its  trial 
before  a  jury  upon  a  feigned  issue;  and,  if  their  verdict  was 
satisfa:ctbry  to  him,  to  assume  the  truth  of  the  facts  established 
by  the  same  as  the  basis  of  his  decree.*  This  power  of  the  chan- 
cellor is  also  vested,  independently  of  any  special  statute,  in 
all  the  courts  of  the  United  States  which  have  equitable  juris- 
diction ;  *  but  in  cases  arising  tinder  the  patent  laws  it  has  been 
increased  by  a  statute  providing  that  the  Circuit  Courts  of  the 
United  ^Statesj  "when  sitting  in  equity  for  the  trial  of  patent 
causes,  may  impanel  a  > jury  of  i  not  less  than  five  and  not  more 
than  twelve  persons,  subject  to  such  general  rules^in  the  premises 
as  may  from  time  to  time  be  made  by  the  Supreme  Court,*  and 
submit  tO!  them  such  questions  of  fact  arising  in  such  cause  as 
such  Circuit . Court:  shall  deem  expedient;  and  the  verdict  of 
such,  jury  shiall  be  treated  and  proceeded  upon  in  the  same 
inanner  and  ^ith  the  same  effect  as,  in  the  case  of  issues  sent 
from  chancery  to  a  court  of  law  and  returned  with  such  find- 
ings/'r*  iillhgi;  trial., pf.  an  issue  may  be  dif^ected  at  any  time.* 
The  court  may  deeide  a  cause  without  a  trial  of?  an  issue 
which  it  has  ordered,  and  even  without  revoking  its  pre- 
vious order' (directing  one.'     The  order  of  a  judge  directing 

J,  ,378.     1  Moons  ,v.  ,Pe  Bernales,  1  *,No  rules  upon  this  subject  have 

Eiis?.    301 ; '  BVkett .  V.   Eandali,   ^  hitherto  beftn  ma,de. 

Mer!  466'.     "'"'^            '  ;  5  Jg  gt. 'af  t.,  ch.  77,  p.  315;   t 

2  3  Bh  Com.'  452.              '            ;  ,,,  Supp.   U.    S'.    k    S.    136;    Watt   v, 

8  Harding,  V.    Handy,    11   Whg^i  Starke,  101  U.  S.  247,  25  L.ed.  826. 

103^  6  p. 'ed'.',  429;  Goodyear  v.'Prov-  8  N.  J.  &  N.  C.  Land  &  Lvvinber 

idence  R^Co.,  2  dliff.',  331;  Johnson  Co.    v.    Gardner-Lacy    Lumber    Co., 

V.  Harmon,  ol'u.S.  371,  378^  24' L.  1;13  Fed.  395. 

ed.  271,  27^3.' ■ '''         "                  '  '' Fiel'd  v.  Holland,   6   Cranch,   8, 
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an  issue  at  law  is  discretionary,  and  it  is  doubtful  whether  or 
not  it  may  be  reviewed  upon  appeal.'  It  was  formerly  an  al- 
mQst  invariable  custom  to  direct  an  issue  when  the  question 
to  be  determined  was  the  validity  of  a  will  as  against  an  heir, 
or  the  true  heir-at-l^w  of  a  decedent,  or  'the  right  of  a  rector 
to  tithes.'  It  was  very  common,  moreover,  when  an  allegation 
in  a  sworn  answer,  the  plaintiff  not  having  waived  answer 
under  oath,  was  only  controverted  by  the  testimony  of  a  single 
witness  supported  by  corroborating  cirCunistanceis ;  ^^  or  when, 
by  determining  in  the  way  he  inclined,  the  judge  would  find  a 
person  guilty  of  forgery.  ^^  It  seems  to  have  been  the  opinion  of 
Judge  Hammond  that  it  is  the  duty  of  a  Federal  court  of  equity 
to  direct  an  issue  at  law  of  a- common-law  claim  against  a  re- 
ceiver-^^  An  issue  may  be  directed  notwithstanding  a  report 
of  auditors  upon  the  facts.'*  The  court  sometimes  direcjts  only 
a  single  issue,  and  sometiines  several,  according  to  the  number 
of  substantial  points  upon  which  it  deems  it  necessary  to  take 
the  opinion  of  a  jury;  and  it  will,  when  the  question  to  be  de- 
cided embraces  several  disputed  circumstances,  direct  an  issue 
upon  each  of  them.'*  If  the  parties  cannot  agree  upon  the 
form  of  an  issue,  it  will  be  settled  either  by  the  judge  or  by  a 
master,  as  the  court  deems  most  expedient.'*  By  going  to  trial 
upon  an  issue  neither 'party  is  precluded  from  any  right  He  may 
afterwards  have  to  appeal  from  the  order  directing  it." 

§  379.  Matters  concerning  which  an  issue  is  directed. 
No  party  will  be  permitted  to  take  ah  issue  in  a  different  form 

3  L.  ed.  136;   Cook  v.  Bay,  4  How.  But  see  Peake  v.  Highfield,  1  Euss. 

(Miss.)   485'.  559.    -       ■;  '  >                     :■■-■■ 

8  See   Black  v.  Lamb,   1  Beasley  ".Atkyn  v.  .Wabash  Ry.  Co.,  41 

<N.  J.),  108;  Ward  v.  Hill,  4  Gray  Fed.  103;  supra,  §  313.    '    , 

(Mass.),  593;   Crittenden  v.  Field,  13  Field  v'.  Holland,  6  Cranch,  8, 

8  Gray  (Mass.),  621.  -3  L.  ed.  136., 

93  Bl.  Com.  452;  Lord  Fingal  v,  ,,  14 Bryaif  v.  Parker,  1  Y.  &,C.  170; 

Blake,   1   Molloy,   113;   Vaigneur  v.  fiailey  v.  Sewell,  1  Euss.  239;  Ea,rl 

Kirk,  2  Desaus.   (S.  C.)   640;  Will-  of  Newburgh  v.  Countess,  5  Madd. 

iams  V.  Price,  4  Price,  156,  160.  364. 

lODaniell's  Ch.  Pr.,  cli.  xxvi,  §.  1.  iBDaniell's  Cli.  Pr.,  ch,  xxvi,  §  1. 

11  Bishop  V.  Winchester  y.  Four-  16  White  v.  Lisle,  3  Swanst.  342; 

Tiier,  2  Ves.  Sen.  445,  446 ;  Apthorp  Legare  v.  Daly,  .1   Ves,   Sen.   192 ; 

V.  Comstock,.  2  Paige,  (N.  Y.)   482.  De  Tastet  v.  feordena^ve,  Japob,  516. 
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f rpjji  tHat  wkicE  lie  has  stated  in  his  pleadings ;  ^  but  the  court 
mi^  upon  its  own  motion  direct  an  issue  to  try  a  matter  not 
in  issue  arising  upon  the  hearing^  and  which  it  thinks  should 
he  deterniined  before  a  final  decree  is  rendered.*  An  issue  also 
inay  be  directed  upon  claims  brought  in  under  a  decree  by  per- 
sons not  Upon  the  record.'  An  issue  will  not,  hbwever,  be  di- 
rected to  establish  a  point  which  a  party  set  up  in  his  pleading 
but  omitted  in  his  proof. 

§  380.  Time  when  an  issue  is  directed.  According  to  the 
old  practice '  an  issue  was  rarely  directed  before  the  origina^l 
hearing  of  a.  cause.^  Instances  have  occurred,  however,  when 
this  has  befn  done  before  that  time  upon  motion,*  and  even  to 
determine  the  facts  upon  a  lootion  for  an  injunction  or  a  re- 
ceiver, when  the  a,:ffidayits  |or,  or  against  the  motioii  were  con- 
flicting.' An.  issue  has  been ,  of  ten :  granted  after  the  original 
hearing  at  a,  hearing  for  further  directions;*  and  even  after- 
wards.* Under  the  statute  providing  for  the  direction  of  issues 
in  patent  clauses,  it  would  seem  that,  one  can  now  bie  directed 
by  an  interlocutory  order  more  frequently  than  formerly.,® 

§  381.  Manner  of  trying  an  issue.  The  manner  of  trying 
a  feigned  issue  is  thus  described  by  J^Jackstone.  "But:  as  , no 
jury  can  be  summoned,  to.  attend  this  court,  the  fact  is  usually 
directed  to  be  tried  at  the  bar  of  the  court  of  King's  bench,  or 
at  the  assizes,  of  a  feigned  issue.-  For  (in  c)r,der  to  bring  it  there, 
and  have  the  point  in  dispute,  and  that  only,  put  in  issue) .  an 
action  is  brought,  wherein  the  plaintiff,  by  a  fiction,  declares 
that  he  laid  a  wag;er  of  5L  with  the  defendant  that  Awasheir- 

§  379'.'  iSt;   Paul's  V.  kettle,   2  361;   iTownley    v.    Deare,    3    Beav. 

v. ,  &    B.    1;.    Bennett    v. 'Neale,'  '213;    Lancashire   v.    Lancashire,    9 

Wightw.  324;  Savage  v.  Carroll,  1  Beav.  259. 

Ball  &  B.  548i     .  1!  .  ;               :  '  8  Gardiner  v.  Eowe,  4  Madd.  236 ; 

s  Balch  V.  Tucker,  2  Ch.  Caa.  40.  De  Tastet  v.  Bordenave,  Jacob,  516. 

,3  Price  v.  Pricej  cited  in2Snlith's  4  New  Orleans  Gf.  L.  &  B.  Co.  v. 

Ch.  Pr.  76.  Dudley,  8  Paige  (N.  Y.)  452. 

^Sasage  y.  ■Carrolli  1  Bali  &  B.  5  Price     v.     Price,     cited     in     2 

548;   Price  V.  Berrin^ton,;  3  Macn.  Smith's  Ch;  Pr.  76.     Bfee  Goodyear 

&  ,0.  486.    :;  )  -  .^^;     '    ■  V.  Providence  R.  Co.,  2  Fish.  Pat. 

§380.     iFuUagar    v.    Clark,,   18  Gas.  499.             ' 

•Ves.  481.         i;.,jr„!      .      .     ■  '  81'8  St.  at  L.,  ch.  7-7,  p.  315;   1 

SMiddleton  v.  Sherburns,-  4  Y.  &  Supp.  U.  S.  K.  S.  136. 
C.  358;,.  Kent  V.  ;.Bu;rgess,i  11  Sim. 
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at  law  to  B ;  and  then  avers  that  he  is  so ;  and  therefor  demands 
the  5l.  The  defendant  admitts  the  feigned  wager,  but  avers  that 
A  is  not  the  heir  to  B,  and  thereupon  that  issue  is  joined,  which 
is  directed  out;  of  chancery  to  be  tried ;  and  thus  the  verdict 
of  the  juror  at  law  determines  the  fact  in  the  court  of  equity- 
These  feigned  issues  seem  borro;wed  from  the  sponsio  judicialis 
of  the  Romans :  and  are  also  frequently  used  in  the  courts  of 
law,  by  consent  of  the  parties,  to  determine  some  disputed  right 
without  the  formality  of.  pleading,:  a,nd  thereby  to  save  much 
time  and  expense  in  the  decision  of  a  cause."  ^  The  legal  fiction 
is,  however,  now  practically  out  of  use ;  and  issues  are  tried 
upon  the  common-law  side  of  a  Circuit  or  District  Court  fre- 
quently by  the  same  judge  that  directed  them.^  The  course  of 
proceeding  upon  the  trial  of  an  issue  is  substantially  the  same 
as  that  in  ordinary  trials  at  common  laW,  unless  the  judge  who 
directed  it  has  given  special  directions  upoh.  the  subject.'  When, 
however,  a  will  was  sought  to  be  proved  against  an  heir-at-law, 
at  the  suit  of  a  devisee,  it  was  necessary  by  the  former  practice 
to  prove  the  execution  of  the  will  by  examining  all /the  witnesses 
who  were  alive  and  capable  of  giving  testimony.*  If  the  order 
for  an  issue  direct  that  a  number  of  witnesses  be  examined,  but 
the  plaintiff  declines  to  call  some,  the  judge  himself  will  call 
and  examine  the  rest.*  It  seems,  too,  that  the  jury  sho\ild'  be 
sworn  in  the  words  of  the  order  of  issue.*  The  order  of  issue, 
however,  usually  contains  directions  as  to  admissions  to  be  made 
and  documents  to  be  produced  by  the  parties.''  ISTo  admission 
of  any  fact  not  clearly  admitted  by  the  pleadings  will,  however, 
be  required."  If  such  directions  are  omitted  in  the  order  for 
the  issue,  they  may  be  oibtained  afterwards  upon  motion.,®  .  The 
party  upon  whoiR  the  burden  of  proof  rests,, whether  he  be  plain- 

§  3S1.    13  Bl.  Com.  452.       1  t  6  Groom  v.  Chamberai  2  Mont.  & 

2  See  Wilson  V.  Riddle,  123  U.  S.  Ayr.  742, 

608,  31  L.  ed.  280.  6  Wilson  v.  Baraum,  1  Wall.  Jr. 

s  See  Kerr  v.  South  Park  Com'rs,  342. 

117  U.  S.  379,  29  L.  ed.  924;,  Wilson  VDiike  of  Beaufort  v.  Morris,  2 

V.  Riddle,- 123  U.  S.  608,  31  L.  ed.  Phil.  683;.  A^thorp  v.' Gomstock,  2 

280..       ,:.,...  Paige   (N.  Y.),  482;-  Cart  v.  Hodg- 

4  Townsend    v.    Ives,    1    Wilson,  kin,  3  Swanst.  161. 

216;  Ogle  v., Copk,  J  Yes.  Sen.  177;  8  Duke  of  Beaufort  v.  Morris,  2 

Bullen    Y.    Michel,    2.  Price,.  399;  Phil.  683.    ^          -                   ■      '    ' 

Bootle  V.  Blundell,  19  Ves.  494.  9  Marsh  v.  Sihbald,  2  V.  &  B.  375.' 
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tiff  or  defendant  in  the  original  suit,  is  directed  by  the  order  to 
act  as  plaintiff  in  the  issue.  ^^  It  is  the  defendant's  duty  to  name 
an  attorney  to  appear  for  Mm  at  the  trial  of  the  issue.  If  he 
fails  to  do  so,  it  has  been  held  that  an  order  may  be  obtained 
directing  that  he  name  an  attorney  in  four  days,  or  else  that  the 
issue  be  taken  as  tried  and  a  verdict  given  for  the  plaintiff.^* 
The  decree  or  order  for  the  issue  should  specify  a  time  when  it  is 
to  be  tried. ^*  If  the  plaintiff  make  default  in  having  the  case 
ready  for  trial  at  the  appointed  time,^*  or  either  party  fail  then 
to  appear,  the  court  will  order  thfe  issue  taken  pro  confesso 
against  him,  unless  he  can  show  a  reasonable  ground  foir  a 
postponement.**  It  seems  that  an  application  for  a  postpone- 
ment," or  for  a  special  jury,  if  one  be  desired,**  should  be  made 
to  the'  judge  who  directed  the  issue.  A  person  interested  in  the 
result  of  an  issue,  but  who  refuses  to  be  a" party  to  it,  may  be 
allowed  to  attend  the  trial  by  counsel,  in  which  easehe  may  be 
compelled  to  produce  documents  material  to  the  ease  and  in 
his  possession. *'  After  the  trial,  the  trial  judge  certifies  how 
thei  verdict  was  found,  but  judgment  should  not  be  entered 
upon  it'."  If  any  special  -circumstances  have  occurred  at  the 
trial  which  he  thinks  it  rigiht  to  report  to  the  court,  he  indorses 
them  on  the  postea.^^  He  may  also  furnish '  to  the  court  of 
equity  a  description  of  the  trial.*"  An  irregularity  or  omission 
in  this. respect  may,  however,  be  corrected  or  disregarded.** 

§  382.  Effect  of  the  finding  of  a  jury  upon  an  issue. 
"The  verdict; -0f -a  jury  upon  an  issue  out  of: chancery  is  only 
advisory  and ,  never  conclu^ivi?,  upon  the ,  C0,urt.; , ;..  Ij;;  is,,inib,ended  ;tQ- 
inform,  the  conscipiice  of  the  Ghaiicellor.    Itmay  be  disregarded, 

10  Parker  v.  Morrell,  2  PJxil,,453.  dejjpsitions,  see  Cahoon  ,v.  .Ring,  1 

,  11  W-ilsoa  V.  .Ginger,  2  Dick.  521;  Cliff,"  592.' 
Hartland  v.  Daneocks,  5  De  G,  &  "Pindar  v.  Smith,  Mad.. &  Geld. 

Sm.~561.  .;,;,,..  \,   ','  48-  . 

iZDaniell's   Ch.   Pr.,   ch.   xxvi,,  §  18  Kerr  v.  S,  Park  Com'rs,  117  U. 

a.      ,,,       ,  ,  ,    ,  S-  379.  ■-.■ 

i  i3.B,e,ai:bl,qck  v.  ,Tyler,,  1.  J.  &,,W.  .   ^^  W,h,He  v.  .Lisle,  ,3  Swanst.'  342,; 

225;   Casborne  v.  Barsham,  5  M.  &  Trenton  B.  Co.  v.  Russell,  1  Green, 

C4,l]3„/    ;.,;        ■.;    ^:,    ,':„,,  '     '^  Ch.  (N.'J.)  492;',                  .^       ' 

14  Casborn^  v.  Barsham,  5  M.  &  ,0.  20  Bassett   y.    Johnson,   1    Green, 

113;  Hargrave  V.  Hargrave,  8  Beav.  Ch.  (N.  J.)  154. 

289.  ^  Wilson  v.  Riddle,  12.3  U.  ^.  608, 

IB  Kebel  v.  Philpot,  9  Sim.  614.  31  h,  ed.  '280. 

IB  Anon.,  2  P.  Wms.  68.     As  to 
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and  a  decree  rendered,  contrary  to  it,"  *  If  therefore,  either 
party  be  dissatisfied,  he  must  move  for  a  new  trial  on  the  e.quity 
and  not  on  the  common-law  side  of  the  court;*  "and  for  that 
purpose  the  party  applying  for  a  new  trial  must  procure  notes  of 
the  proceedings  and  of  the  evidence  given  at  the,  trial  for  the 
use  of  the  Chancellor.  This  is  done  either  hy  moving  tbo  Chan- 
cellor to  send  to  the  judge  who  tried  the  issue,  for  his  no:tes  of 
trial ;  or  procuring  a  statement  of  the  same  in  some  other  proper 
way.  T-he  Chancellor  then  has  before  him  the  evidence  given 
to  the  jury,  and  the  proceedings  at  the  trial,  and,  may  be 
satisfied,  by  an  examiiiation  thereof,  that  the  yerdipt  ought  not 
to  be  disturbed.  The  evidencfe  and  proceedings  then  become  a 
part  of  the  record,  and  go  up  to  the  oo]\vt\  pf  appeal  if  an  appeal 
is  taken."  *  Unless  such  a  motion  is  made,  no  error  committed 
in  the  course  of  the  trial  of,  the  issue  can  be  reviewed ,  upon 
appeal.*  Such  an  application,  should  be  made  by  motion  or 
petition  before  the  cause  comes  on  for  hearing  upon  furtjier 
directions.^  The  form  of  an  issue  cannot,  however,  be  changed 
in  this  manner.  A  party  desiring  to  alter  it  must  do  so  by  pre- 
senting a  petition  for  a  rehearing  of  the  decree  or  order  direct- 
ing it.*  The  manner  in  which  the  verdict  is  reviewed  in  equity 
is  thus  described  by  Lord  Eldon:  "In  considering  whether,  in 
such  a  case  as  this,, the  verdict  ought  to  be  disturbed  by  a  new 
trial,  allow  me  to  say  that  this  court,  in  granting  or  refusing 
new  trials,  proceeds  tipSn' very  different  principles  from  those 
of  a  court  of  law:  Issues  are  directed  to  satisfy  the  judge, 
which  judge  4s'  supposed,'  aftet  he  is  in'possessibh  of  all  that 
passed  lipbn  the  trial,  to  know  all'that  passed  thel*e;  and  look- 

§382.    1  Bradley,  J.,  in  Watt  V.  ^Brockett    v.    Brockett,  '  3    How. 

Starke,  101,  IJ.  S.  247,  252,;^5  L'.  ed.  691,  11  L.  ed.  786;  Johnson  v.  Har- 

826,  827.'  'See  also  Basey  v.  Galla-  moii;  9'i  V.  S.  371,  24  L.  ed.  271^ 

g|ier,  20  Wall.  670,.  22  L.  ed.  45|;  Watt  v.  Starke,  101  U.  S.  247,  25  L. 

Allen 'v.' Blunt,  3'  Story,  742,  74k  ed.  826.       '    •    ''     '•  '  '  -' 

2  Watt  V.  S)tarke,  101  U,  S.  24t,  BAtty.  Gen.  v.  Montgomery,  2 
25b,  25  L.'.ed.'  826,  827;  Johnson  v.  Atk^'  378;'  Van  Alst  v.  Hiinter,  5  J. 
Harmon,  94  U;  S.  371,  378,  24  L.  ed.  ehV^(N.  Y.)' 148,  152. 

271,  273.  8DanielI's  Ch.  Pr.   (3d  Am.  ed.) 

3  Bradley,  "J.,  in  Watt 'v. 'Starke,      1314.  "''         ■'-         .  '  ■ 
101  U.  .S.,  247,  ,250,' 251,  2p''L.  ed.                          ''         ' 

826,  827.    See  also  JoTinsjin.  v.  i^ar-  ' 

mon,  94  U.  S.  371,  24  £;  ed.' 271. 
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ing  at  the  depositions  in,  tke  camsej  aiid  the  proceedings  both 
here  and  atlaW',  he  is  to  gee  whether,  on  the  whole,  they  do  or 
do  not  satisfy  him.  >  It  ■  has  been  ruled  over  _,and  over  again, 
thait  if,  on  the  trial  of  an  issue,  a  judge  reject  evidence  which 
ought  to  have  been  received,  or  receive  evidence  which  ought 
to  have  been  refused,  though  in  that  case  a  court  of  law  would 
grant  a  new  trial,  yet  if  this  court  is  satisfied,  'that  if  the  evi- 
dence improperly  received  had  been  rejected,  or  the  evidence 
improperly  rejected  had  been  received,  the  verdict  ought  not 
toi  have  been  different^  it  will  not' grant  a  new  trial  merely 
upon  such  grounds.'^ "  Upon  an  appeal  an  assignment  of  an 
error  in  instructions  to  the  jury  will  not  be  considered.'  The 
usual  grounds  for  directing  a  new  trial  of  an  issue  are,  "1st,  the 
alleged  improper  summing  up  of  the  judge;  2dly,  because  the 
weight  of  evidence  is  against  the  verdict;  and  3dly,  because  of 
an  informality  in  the  evidence."^  '  Surprise  and  fraud  are 
also  reasqns  for  graiitihg  a-flevr  trial.*"  When  the  dispute  coil- 
cerns  the  title  to  land,  in  imitation  of  .courts  -oi,  la;w  two  trials 
of  the  issue  have  often  been  granted,  when  the  first  verdietwas 
satisfactory  upon  the  evidence ;  **  and  sometimes  the  court  has 
directed  a  second  trial  for  the  solemn  determination  of  the 
matter,  without  setting  aside  the  first  verdict,  the  eilect  of 
which  was  that  the  first  verdict  was  admitted  in  evidence  upon 
he  second  trial,  and  had  its  weight  with  the  jury.*^  In  such 
case,  the  pourt  usually  made  it  a  condition  of  granting  a 
second  trial,  that  the  applicant  should  pay  to  the  other  party 
the  costs  of  the  first.*' 

§  383.  Proceedings  after  the  trial  of  an  issue.     After 
the  trial  of  an  issue-  and  the  completion  of  the  record  by  the 

'Lord  Eldon   in   Barker  v.  Kay,  Wright,  2  Russ.  &  M.  1;   Watt  v. 

2    Euss.    63.     See    also    Bootle    v.  Starke,  101  U.  S.  247,  253,  25  L.  ed. 

Blundell,   19   Ves.   494;    Tatham  v.  826,  828. 

Wright,  2  Eilss.  &  M.  1;   Watt  v.  lOExton   v.   Turner,   2    Ch.    Cas. 

Starke,  101  U.  S.  247,  252,  25  L.  ed.  80 ;  Standen  v.  Edwards,  1  Ves.  Jr. 

826,  827 ;  McKinley  Creek  Minn.  Co.  133. 

V.  Alaska  Min.  Co.,  183  U.  S.  563,  "  Earl  of  Darlington  v.  Bowes,  1 

46  L.  ed.  331.  'Eden,  271;  Staoe  y.  Mabbot,  2  Ves. 

SMeKinley    Creek    Min.    Co.    v.  Sen.  552. 

Alaska  Min.  Co.,  183  U.  S.  ,563,  46  w  Baker  v.  Hart,  3  Atk.  542. 

L.  ed.  331.  "Baker    v.    Hart,    3    Atk.    542; 

9 Smith's    Ch.    Pr.     (Phila.    ed.),  Edwin  v.  Thomas,  1  Vern.  489. 
vol.  li,  p.  84.     See  also  Tatham  v. 
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addition  of  the  postea,.  the  cause,  unless  a  new  trial  is  obtained 
should  be  set  down  for  hearing.*  This  may  be  done  in  the 
usual  manner;  but  it  seems,  not  before  the  expiration  of  the 
first  four  days  of  the  -term  following  the  trial,  in  order  that 
the  party  against  whom  the  verdict,  has  been  found  may -have  an 
opportunity  of  moving  for  a  new  trial.*  The  course  then  comes 
on  in  the  regular  course,  when  such  final  or  other  decree  as 
is  proper  is  pronounced.  The  costs  of  an  issue  do  not  follow 
the  verdict  as  a  matter  of  course,  but  are  in  the  discretion  of 
the  court  which  directed  the  issue;*  though  they  are  usually 
given  to  the  party  in  whose  favor  the  verdict  was  rendered.* 
In  one  case  the  court  ordered  an  advance  out  of  a  fund  in  its 
possession,  in  order  to  enable  the  parties  to  try  an  issue  directed*. 

byit.»  .  :  ' 

§  383.     lAlleii  v.  Blunt,  3  Story,  4  Corporation  of  Rochester  v.  Lee, 

742;  DanielUs  Ch.  Pr.,  oh.  xxvi.        , .  2  De  G.,  M.  &  G.  42^. 

z  1  Newland's  ph.  Pr.  357.  6  Qooiabs  v.  Brookg,  3  De  G.  &  S. 

3  Decker  V.  Caskey,  2  Green  Ch.      452. 
CN.  J.)   446. 
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CHAPTEK  XXV. 

peogeedingS  in  a  mastee^s  office. 

§  384.  References  to  masters  in  general.  The  lators 
of  a  judge  in  a  court  of  equity  are  often  materially  lightened  by 
referring  the  consideration  of  matters  of  fact  to  a  master  in 
chaucery,who  is  directed  hy  it  to  investigate  the  same  and  re- 
por,t  his  opinion  thereon  tp  the  court.  Certain  ministerial  acts 
which  a  court  of  equity  undertakes  are  ,also  performed  by  it 
through  a  master.  The  master?  which  are  ordinarily  referred 
to  masters  in  chancery  are:  as  to  who,  are  the  heirs, 
next  of  kin,  creditors,  or  members  of  a  particular  class  of 
legatees  of  a  person  whose  ;  .estate  is  in  the  lands  of 
the  court  for  distribution;  as  to  whether'  the  title  to 
real,  estate,  is  good.;  .,,as  to  the  state,  of  ,.the  law  of  a 
foreign  country ;  as  to  whether  one  of  two  books  or  other  pub- 
lications is  pirated  from  the  other ;  as  to  the  amount  of  damage 
suffered  by  the  grtinting  or  withholding  of  an  injunction;  the 
taking  of  accounts ;  ^  the  computation  of  interest ;  the  settlement 
of  conyeyances,  and  otker  deeds;  the  selling  of  property;  the 
appointment  of  trustees,  receivers,  and  guardians ;  and  the 
superintendence  of  the  performance  of  their  duties  by  receivers 
to  supervise  an  election  of  directors  of  a  corporation.^  The 
judge  may  himself,  however,  attend  to  any  of  these  matters 
without  the  aid  of  a  master.^  The  decision  of,  the  case  or  of  the 
issues  joined  by  the  pleadings,  cannot  be  referred  to  a  master, 
except  by  consent.*    Such  references  are,  however,  very  frequent, 

^  384.     i  As   to   the    preliminary  8  Pepper  v.  Addicks,  153  Fed.  383. 

proof    required    before    a   reference  4Kimberley  v.   Arms,   ]29   tJ.   S. 

for    an   accounting,    see  Columbian  512,  523,  524,  32  L.  ed.  764,  768.. 

Eq.  Co.  V.  Merc.  Tr.   &  D.  Co.,  C.  769;  Morris  v.  Taylor,  23  N.  J.  Eq. 

Ci'  A.    113  Fed.  23.  131;  Haight  &  Freese  Co.  v.  Weiss, 

2'!^artlett  v.  Gat4g,  118  Fed.  66;  C.  C.  A.,  156  Ffed.-  328,  334;  Garing- 

which    -contaiiis     the     order.      For  er  v.  Palmer,  G.  C.  A.,  126  Fed.  906. 
subsequent  proceedings,  see   37  Ain. 
Law  Kev.  124; 
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especially -in  the  First  Circuit.  A  reference  is  usually  ordered 
in  a  suit  to  enjoin  tiie  enforcement  of  a  statute  regulating  the 
charges  of  a  corporation  engaged  in  a  public  service,*  and  it  has 
been  said  that  this  is  the  proper  practice.^  Where  the  order' 
recited  that  the  master" ^as  appointed  to  investigate  the  cause 
and  report  to  the  court  what  amount,'  if  any,  was  due  by  reason 
of  the  claim,  and  that  his  report  be  filed  "subject  to  the  further 
orders  of  the  court";  it  was  held  that  this  did  not  refer  the 
issues  him  for  final  decision.'  Where  the  record  did  not 
show  that  there  was  any  objection  to  the  reference  to  the  master, 
the  court  presumed  that  there  was  an  implied  conseirt  thereto.* 
A  consent  to  a  reference  to  a  master  is  a  waiver  of  the  objection 
that  there  is  an  adequate  remedy '  at  law.®  The  extent  of  a 
master's  authority  is  lirdited  by  the  decree  or  order  appointing 
him;"  and  it  has  been  said  that  it  cannot  be  extended  eveh 
by  consent,^'  nor  upon  appeal.^''  The  rules  provide  that  "every 
decree  for  an  account  of  the  personal  estate  of  a  testator  or 
intestate  shall  contain  a  direction  to  the  master  to  whom  it  is 


B  Chicago,  Milwaukee  &  St.  Paul 
Ey.  Co.  v.  Tompkins,  376  U.  S.  167, 
44  L.  ed.  417;  tineoln  Gas  &  El. 
Light  Co.  V.  City  of  Lincpln,,  223  JJ. 
S.  349,  357,  56  L.  ed.  466,  469. 

6  Lincoln  Gas  &  El.  Light  Co.  v. 
City  of  Lincoln,  223  U.  S.  349,  361, 
56  L.  ed.'  466, '471.  '• 

TBlassengame  v.  Boyd,  C.  C.  A., 
178  Fed.  1.  WherBi  after  a,  refer-, 
ence  to  report  to  the  court,  a  stipu- 
lation was  signed  that  the  court 
might  refer  the  cause,  with  rfespect 
to  a  supplemental  bill  subsequently 
filed  and  the'  procefedings  thereupon, 
to  the  master  for  the  same  purposes 
of  thfe  original  bill  and  agreeing 
that  he  might  include  in  his  report 
of  the  case  made  by  the  original  bill 
his  report  of  that  made  by  the  sup- 
plemental bill  and  the  proceedings 
thereupon;  it  was  held;  that  the 
stipula-tion  did  not  broaden  the 
master's  authority  conferred  by  the 
original  order  and  confined  his  ju- 


risdiction over -the  supplemental  is- 
sues within  the  limits  of  the  author- 
ity given  him  over  those  originally 
laisedj  so  that  it  was  the; duty  of. 
the  judge  to  examine  the  evidence 
and  to  determine  the  law  and  facts 
after  the  report  was  filed.  Keller  v. 
U.  S.,  C.  C;  A.,  W8  Fed.  697i' 

8  Haight  &  Freese  Co.  v.  Weiss, 
•C.  C.  A.,,  156  Fed.  328,  334.,  Contra, 
Gua,rantee  Gold  Bond  Loan  &  Sav. 
,  .Co.  V.  Edwards,  C.  C.  A,,  164  Fed. 
809,  where  the  reference  was  under 
a  general  order  made  before  the 
suit  was  brought;  Southern  Ey.  Co. 
V.  Simon,  184  Fed.  959. 

?  Sanders  v.  Eiverside,  C.  C.  A., 
118  Fed.  720.  ;  , 

I  10 Lonsdale  Co.  v.  Moies,  2, Cliff. 
538.    ,  J    i;     ,   ,    I    ,   ,,,;/      ,        ,     ,,  . 

11  Farmers'  L.  &  Tr.  Co.  y.  Cen- 
tral, E.  Co.  of  Iowa,  2  Fed.  g56; 
Gordon  v.  Hobart,  2  Story,  243. 

iSBriggs  V.  NbiO.  C,C.;A.,  120 
Fed.  224.  '.,     ,'  ' 
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parts,  if  any,  of  such  personal  estate  are  outstanding  undisposed 
referred  to  take  the  same  to  inquire  and  state  to  the  court  what 
of,  unless  the  court  shall  otherwise  direct.'"',  "Where  no  ob- 
jection to  the  language  of  an  order  of  reference  was  made  for 
several  years,  and  in  the  meanwhile  one  of  the  parties  had  died, 
the  'Circuit  Gourt  of  Appeals  refused  to  modify  it  on  an  appeal 
from  the  final  decree.^*  A  standing  master  need  not  be  required 
to  file  a  bond.*° 

§  385.  Who  may  be  appointed  master.  The  District 
Courts,  "a  majority  of  all  the  judges  concurring  in  the' appoint- 
ment," have  the  ;power  to  appoint  standing  masters  in  chancery 
in  their  respective  districts.*  A  District  Court  may  also  ap- 
point a  master  pro  kac  we  in  any  particular  case.*  "No  clerk 
of  a  district  court  of  the  United  States,  or  deputy,  shall  be  ap- 
pointed a  receiver  or  master  in  any  case,  except  where  a  judge 
of  said  court  shall  determine  that  special  reasons  exist  there- 
for, to  be  assigned  in  the  order  of  appointm^t."^  An  order 
appointing  a  clerk  of  the  court  master,  to  conduct  a  judicial 
sale,  without  assigning  special  reasons  for  the  same,  is  to  that- 
extent  erroneous;  but  the  error  does  not  affect  the  rest  of  the 
order,  which  is  amendable  in  that  respect.*  It  has  been  held 
that  it  can  only  be  set  aside  upon  appeal,  and  cannot  be  ques- 
tioned in  a  collateral  proceeding,  as  by  Bxceptions  to  his  report 
of  a  sale,  or  by  a  motion  to  set  aside  an  appraisal  by  him.* 
Another  statute  provides- that  "no  person  related  to  any  justice 
or  judge  of  any  court  df  the  United  States  by  affinity  or  consan- 

13  Rule  73.  -     J  -  such   an  order  of  decree  has  thus 

14  Gunn  V.  Black,  C.  C.  A.,  60  Fed.  been  entered  and  the  parties  have 
153.                         .  proceeded   .before    the    master,     it 

15  Seaman  v.  "N.   W.   Mut.  L.   I.  may  be  amended  by  the   assertion 
Co.,  86  Fed.  49.         ,                         .  °^  a  clause  stating  that  the  court 

§  385,.,,,^ Eq.  Rule  68,,  re-enacting  has   determined   that  such   consent 

rule  82  of  1842.  is    a    sufficipnt    special,  reason    for 

2  Ibid.  suph  appointment.   Fisher  v.  Hayes, 

3.  Ipd.  Code  §  68,  36  St.  at  L.  1087  22,  Fed.  ,92. 

re-enacting   20    St.   at   L.,   ch.    183,  .  *  Quinton    v.    Neville,    C.    C.    A., 

p.  415.    It  has  been  held :  that  this  15,4  Fed.  432,  ;  , 

prohibition  ,i§  fqr;  tl»e  benefit  of  the  5n.  W.  JMjit.  L.  I.  Co.  v.  Seaman, 

parties  to  the  litigation,  and  may  be  80  Fed.  357;  s.  ,c.  in  C.  C.  A.,  Sea- 

wa:ived  by  their  consent  to  an  or-  man  v.  N.   W.  Mut.  L.  I.  Co.,  86 

der  appointing  such  an  oiEcer  mas-  Fed.  .4:93, 
ter  in  a  particular  case;  that  after 
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guinity,  within  the  degree  of  first  cousin,  shall  hereafter  be 
appointed  by  such  court  or  judge  to  be  employed  by  such  court 
or  judge  in  any_office  or  duty  in  any  court  of  which  such  notice 
or  judge  may  be  a  member."  *  v 

§  386.  Bringing  on  a  reference.  The  rules  provide  that, 
whenever  a  reference  is  made,  the  party  at  whose  instance  or 
for  whose  benefit  it  was  directed  must  bring  the  same  to  a  hea^■_ 
ing  on  or  before  the  rule-day  next  succeeding  the  date  of  the 
order  for  a  reference.^  Otherwise  the  adverse  party  may  forth- 
with cause  proceedings  to  be  had  before  the  master  at  the  cost 
of  the  party  who  procured  the  reference.*  The  master  need 
not  report  evidence  unless  required  by  either  party.'  It  is  the 
master's  duty,  as  soon  as  he  reasonably  can  after  the  matter 
referred  to  him  is  brought  before  him,  to  assign  a  time  and 
place  for  proceeding,  and  to  give  due  notice  thereof  to  each  of 
the  parties,  or  their  solicitors.*  Notice  may  be  served  by  mail 
or  otherwise.'  It  need  not  be  served  by  the  marshal.®  By  .the 
old  English  practice  parties  interested  in  the  subject-matter  of 
a  reference  were  brought  before  the  court  by  the  service  of  a 
warrant.  This  was  a  mmorandum,  upon  a  slip  of  paper  en- 
titled in  the  cause,  and  signed  by  the  master,  appointing  a  day 
and  hour  for  all  parties  concerned  to  attend  him  on  the  matter 
of  the  reference.^  It  was  in  substantially  the  following  form : 
"By  virtue  of  an  order  of  reference,  I  do  appoint  to  consider 

the  matters  thereby  to  me  referred,  on  next,  at  — - —  of 

the  clock,  in  the noon,  at  my  Chambers  in ,  at  which 

time  and  place  all  parties  concerned  are  to  attend.    [Signature.] 
Dated  the ■  day  of , .'"    It  is  a  better  practice, 

6  24   St.   at   L.,   p.   552,   ch.    373,  §  386.     1  Eq.  Rule  59. 

§   7.     A   final   decree  entered  upon  8  Eq.  Rule  59. 

the  report  of  a  master  whose  ap-  S  Union    S.    E.    v.   Mathiesspn,    3 

pointnieut    was    forbidden    by    this  Cliff.  146,  149.     See  Kerosene  L.  H. 

statute  is  not  void,  and  cannot  be  Co.  v.  Fisher,  1  Fed.  91. 

set  aside  upon  motion  at  a  subse-  *Eq.  Rule  60. 

quent  term.     Farmers'  L.  &  Tr.  Co.  B  Kerosene  L.  H.  Co.  v.  Fisher    1 

V.    Iowa    Water    Co.,    80    Fed.   467.  Fed.  91. 

Whether    the    statute    forbids    the  6  Ibid. 

appointment  of  a  man  who  has  mar-  TDaniell's  Ch.  Pr.,  ch.  xxvi. 

xied  a  sister  of  the  judge's  wife  is  8  Ibid, 
an  open   question.     Farmers'    L.    & 
Tr.  Co.  V.  Iowa  Water  Co.,  80  Fed. 
4G7,  469. 
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ho'wever,  for  the  warrant  to  contain  a  statement  of  the  nature 
of  the  reference.*  This  warrant  is;  often  called  a  "summons."  " 
There  was  required  to  be  at  least  one  clear  day  between  the 
day  of  issuing  the  warrant  and  the  day  appointed  by  it.  for  the 
attendance  of  the  parties  thereon.  ^^  The'  warrant  was  obtained 
from  the  master's  clerk  by  thei  solicitor  applying  for  it;  and 
the  latter  underwrote  a  memorandum  expressing: its, object,  and 
saw  that  due  service  of  it  was  made."  Whenever  a -document 
of  any  kind  was  left  at  the  master's  office  by  the  ■.  solicitor  of 
either  of  the  pa,rti6sj'he  usually  took  out  a  warrant,  which  he 
underwrote^  "on  leaving  the,"  &c."  This  was  termed  a  "war- 
rant i>n  leaving,"  and  was  served  in  the  usual  manner,  but  was 
eohsidered  a  mere  fomlal  notice,,  to  afford  the  opposite  parity 
an  opportunity  of  bbtaining  a  copy  of  the. document  left  that 
he  might  either  admit  or  contest  the  circumstances  there  stated, 
as  he  nkight  be  advised.^*  A  certified  copy  of  the  decree  and 
opinion  of  the  court  may  'stand  as  the  commission  to  the  mas- 
ter." ,  •     - 

§  387.  Parties  entitled  to  attend  a  reference  before  a 
masten  The"  general  rulte  appears  to  be,  that  all  parties 
beneficially  interested,  either  in  the  estate  or  in  the  fund  or 
matter  in  question,  are  entitled  to  attend  before  the  master  on 
all  those  proceedings  which  may  affect  their  interests,  or  in- 
crease or  diminish  their  prbportion  in  the  fund.^  The  only 
exception  to  this  rule  is  said  to  be  the  case  of  a  reference  to  si 
masteir  of  the  title  to  an  iestate  purbhasfe'd  under  a  decree,  when 
the  vendor's  .solicitor  only  has  the  right  to  appear  before  the 
mastesr  on.  the  inquiry.^  An  executor,  as  the  legal  represen1;a;tive 
of  his  testator,  is  entitled  to  ■  attend  on  all  proceedings  relating 
to  the  char^&s'df  creditors  seeking  payment  out  of  the  personal 
estate;'  Wt  after  there  has  been  a  report  of  debts,  if  all  tiie 
persons  interested  in  the  personal  estate:  are  before  the  court,  the 

SManJiattan    Co.   v..  lEvertson,,  4  ,    i* Ibid.,  i: See    Manhattan.  Go.  i  v. 

Paige.  (imY.),.;276.       -  Evertsoff,  4  Paige   (N.  Y.)   276.. 

Mvlbid'.:.  •         !     -                    li'   J'.i  IS;  Bay.  State  Gas   Co.  v..  Rogers, 

.    ll.l'.Newland^a  Oh.  Pr.  324.  i   See  147  Fed.  557. 

Bernie  v.  VarideVer,  16  Ark.  616;  §  387.     i  Danlell's    Ch.    Pr.,    ch. 

''    i2Dan;iell'&  Ch.  Pr.,  ch.  xxvi.  xxvi.    See  Johnson  v.  Waters, -illl 

18  Ibid.                         .:  U.  S.  640,  28  L.  ed.  S47. 

ZDaniell'a  Ch.  Pr.,.c]i.  xxvi. 
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executor.  Is  only  entitled  to  attend  on  those  proceedings  in  which 
he  is  personally  interested  as  an  accounting  party.^  Trustees 
were  formerly  not  allowed  (except  in  proceedings  carried  on  by 
themselves)  to  attend  before  the  master  in  eases, where  all  the 
beneficiaries  were  before  the  court;  but  if  there:  -grere  any  per- 
sons in  esse,  or  who  might  "comeiinto  esse,"  who  might  become 
interested  and  whose  interests  were  only  represented  by  the 
trustees,  and  were  not  too  remote,,  the  trustees  were  entitled  to 
attend  the  proceedings  affecting;  those  interests.*  The  rule  .that 
all  parties  interested  in.  the  result  are  entitled  to  attend  before 
the .  master  applies  not  only  to  those  .who  are  parties  to  the 
record,  but  to  those  who  are  "(Juasi-parties,"  by  haying  come  in 
under  the  decree  and  established  a  claim.*  In  a  suit,  for  the 
distribution  of  a  fund,  or  creditors'  suit,  it  is  the  usual  practice 
for  the  court  to  make  an  order  directing  that  all  parties  in- 
terested present  their  claims  within  a  time  prescribed  in^  the 
order  or  by  the  m.aster;and  that  the -master  publish  a  notice 
to  that  effect  in  certain  newspapers.^  Such  an  order  does'n.ot 
apply  to-:a  person  'who  claims  the  title  to  specific  property,  such 
as  a  "trust  fund,  of  which  a  receiver  has  possession,''-  nor  to 
one  who  has  a  prior  lien  which  is  recognized  at  Qommpn  la;^;' 
but  an  order  :may  be  .made  limiting  the  tiipe  for  the  presentatiop 
of  claims  for  a. preference.®  The  court,  may  require  the.^claim- 
ant.of  a  share  in  the  fjind  to  contribute,  to  the,  expense  of.  the 
-suit  ^efore  he  proves  .his  clai^^'even  if  jhe;  is  entitled  to  a  pref- 
erence.''^   .After  the.  expiration  of  the  time  thus  ,limite'd,  any 

3  Ibid.  holding  that  typical  claims  of  this 

4  Ibid.  '  character  lipdii' ea; 'parte  applicatioii 
s  Ibid..  '  ,  '  i  ;shomld  be  'sent  to  the-  niaster  for  de- 
'6  Continental  Tr.   .Co.   v.    Toledo,      termination  as  to  their.  stafMs;  anij 

St.  L.  &  K.  C.  K.  Co.,  82  Fed.  642,  that  after  a  .determination  that  one 

646.     For  an  order  directing  a  bal-  claihi  of  a  cer'tain  class  was  entitled 

ance  to  be  held  ten  years,  in  otder  to    a    preference,    a    general    order 

to  meet  unproved  claims,  see  Fow-  should  be  made   requiring  all  per- 

ler  v.- Jarvis  Conklin  Co.,  118  Fed.  sons  with  claims  of  a  similar  char- 

1022.  acter  to  present  them  withiii  a  speo- 

7  N.  Y,  Security  &  Tr.  Co.  v.  Lom-  led   time.     See  s.   c,  Pennsylvania 
bard  I.  Co.,  75  Fed.  172.                 ,  Steel  Co.  v;  N.  Y.  City  Ey.  Co.,'l87 

8  Trust   Co.    of    America  v.   Nor-  Fed.  287 ;   supra,  §  305.  ■  ,   ■  ■ 
folk  &  S.  Ry.  Co.,  383  Fed.  803.               10  Chick    v.    KTorthwestern     Shoe 

9  Pennsylvania  Steel  Co.  v.  N.  Y.  Co.,  118  Fed.  933. 
City   Ey.    Co.,    200    Fed.    312,    316,         "  Ibid. 
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creditor' or  other  person  interested  in  the  fund  may  come  in  and 
prove  his  claim  at  any.  time  before  the  final  distribution  of  the 
fund,  i  even,  it  seems,  although  the  order  for  an  advertisement 
has  provided  to  the  contrary,^^  although  an  order  from  the  court 
authorizing  such;  belateH  proofs  is  usually  required.**  An 
infant  will  always  be  allowed  indulgence  in  this  respect."  In 
case  a  partial  but  not  a  complete 'distribution  of  the  funds  has 
then  been  made,  in  bankruptcy  at  least,  he  can  only  share  in 
the  subsequent !  dividends.";  i  After  distribution  a  person  who 
has  thus  failed^tb  prove  his  claim  before  the  master  may  file  a 
bill  against  the  persons  b'etween'whom  the  funds  have  been 
distributed  to  compel  them  to  refund  his  pro  rata  share,  but  he 
cannot  sue  the  master  or  receiver."  A  party,  who  has  appeared, 
but  allowed  a  depree  to  be  taken  against  him  by  default  for  want 
of  an  answer,  is,  itseems,^  entitled  to.  notice  of  the  proceedings 
against  him  under  the  idecree  in  the  master's^  office ;  "  but  cannot 
appear  upon  such  notice  before  i  such  master  without  previously 
obtaining  an  .ordernfoi  that  ipufposey  which  is  usually  only 
granted  upon  terms>*'  OChe.  proper  course  to  test  a  party's  right 
tp, attend  feefore  a  master  is,  after  the  lat'te];'s>  refusal,  to  apply 
to  the  ,GQUi;t  by  petition  for  an  order  permitting  the  party  to 
attend ibef ore  him.*'  '       •.  n    :    ;         ■  r.  ■  s 

§  388.  JPrpceedings  before  a 'master  in  general.  The 
rules. give  the;;ma;ster  authorityi to;  regulate  all  the  proceedings 
upon  a  reference  to  him.*  In.  case  of  an  abuse  of  his  discretion 
by  a  master,  any  party 'aggrieved  may;  apply  to  the"  court  for  an 

i2Harrispn  ,v,.  ,Kirk,  /  JBCousei   of  i*  Park  v.  N.  Y.,  L.  E.  &  W.  H. 

Lord?- 1904,   :.;!C7Q?itr(^,:  /eg  Ennis;  R.,  140;  Fed.  799.  ' 

C.  .0,  A.,   198  ,Fed>  38j!,  a  case  lin  ,- iSjeeStein, '94  Fed.  l24. 
bankruptcy,   -where  i  therei  .wasj   no  is  David  v.  Frowd,"]  M.  ■&  K.  200, 

proof    that  ,th^,  claimant,  did'-  not  Gillespie  v.  Alexander,  3  Russ.  130; 

have   actual   knpwiedge   of  the,no-i  Sawyer:  v.I  BiiSehttidre,- 1  Keen,  39]  ^ 

tice  within  the  pei-ipd  of  limitation.;  DanieH'a    Ch.    Pr. -'(Ist'  Am.    ed.p 

It  has  held  that  such  an  ordef!  will  1403. 

not  be  presumed;  to  apply  to  and  har  W  King  v.  Bryant,  3  M.  &  C.  l91; 

a,  claimant  whose,  claimi  is ;  then  in  Daniell's  Ch.nPrJ,  ch.  xxVi.'         "■'■'- 

suit  before  the  same  court.    South-'  .;i8Heyn  v.  Heyn,.Jac6fe,  49;  Dan- 

ern.,.Ey.  Co.  y,  Towjnsend,;  G;  G.  A.,  iell's  Ch.  Pr.,  ch.  xxvl. 
ier  Fed.  310.-                                   •  19  Daniell's  Ch.  Pr.,  ch.  xxvi. 

"Wilder  ,v,  Keieler,,  3:Paigei  (N.  §  388.     1  Eq.  Eule'62. 

Y.),  164,  23,  Am.  pep.,7;81.:,..u  ;• 
Fed.  Prac.  Vol.  JI.— 77. 
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order,  requiring  the  master  to  act  properly ;  ^  bu  t  sueli  appli- 
cations are  not  encouraged,^  and  are  only  granted  in  extraordi- 
nary cases.*  If  any  party  fail  to  appear  at  the  appointed  time 
and  place,  the  master  may  either  proceed  ex  parte,  or,  in  his  dis- 
cretion, may  adjourn  the  proceedings.^  In  the  latter  case,  he 
should  give  notice  of  the  adjournment  to  the  party  "who  failed 
to  appear,  or  to'his  solicitor.^  Where  a  claimant  before  a  master 
dies  pending  a  hearing,  no  report  can  be  made  upon  the  claim 
until  an  executor  or  administrator  has  been  appointed,''  It  is 
the  master's  duty  to  proceed  in  the  reference  with  all  reasonable: 
diligence  and  with  the  least  practicable  delay.'  Otherwise, 
either  party  may  apply  to  the  court,  or  a  judge  thereof,  for  an 
order  requiring  the  master  to  speed  the  proceedings  and  to 
make  his  report,  and  to  certify  to  the  court  or  judge  the  reasons 
for  any  delay.®  When  the  claimants  are  dilatory,  the  master 
may  be  directed  to  require  them  to  present  their  proofs  within 
a  time  to  be  fixed  by  him,  and  if  tbfey  fail  so  to  do  to  disallow 
the  same  for  lack  of  proof. ^''  There  is'  no  necessity- for  the 
master's  taking  any  oath,  unless  the  order  of  reference  especially 
requires  him  to  do.>o.^^  By  the  English  practice,  the  time  for 
a  single  hearing  before  a  master  did  not  usually  exceed  one 
hour,  Unless  the  master  continued  the  hearing  longer,  when  an 
increased  fee  might,  it  seems,  be  charged.*^  It  was  the  duty  of 
the  master  or  his  clerk  to  mark  in  the  master's  book  the  names,  of 
the:  solicitors  who  attended,  and  no  bther  attendance  than  those 
so  marked,  was  allowed  in  taxing  costs." 

SD^niell's     Ch.     Pr.,     ch.     xxvi;  '  Bibber-Wliite  Co.  v.  White  River 

Bate  Eel   Co.  v.   Gillette;  28   Fed.  Valley  Ei:  E.  Co.,  175"  Fed.  '470.      ' 

673;  Eq.  Rule,  60.     See  Re  Thomas,  «  Biber-White  Go.  t." White  River 

35  Fed.  337,.  340.                       -.  "  Valley  -  El.   R.    Co.,    175-  Fed.    470', 

3  LulL  v., Clark,  20  Fed.  .454;, Woo-  where  a  delay  of  six  years  before 

ster-  V.   Gumbirnner,   20   Fed.   167;  the  completion  of  the  reference  was 

Bate  Egf.   Go.   v.   Gillette,   28  Fed.  held^  to   be   improper.               ' 

073.  'SEq.  Rule  60. 

^Xull  V.  Clark,  20  Fed.  454;  Woo-  W Pennsylvania  Steel  Co.'  v.  New 

ster  V.   Gumbirnner,   20  Fed.    167;  York   City   Ry.   Co.,    175   Fed.   8ll. 

Bate;  Eef.   Co.  v.  Gillette,  28   Fed.  See  supra,  §  387,  and  infra,  §  394. 

^73.  11  Thompson    v.    Smith,    2    Boiid 

5  Eq.  Rule  60.  ,  .20. 

6  Eq.  Rule  60.  18  Daniell's  Ch.  Pri,  ch.  xxvi. 

iSDaniell's  Ch.  Pr.,  ch.  xxvi. 
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§  389.  Proceedings  upon  accountings.  A  reference  to 
a  master  to  take  an  account  will  not  be  directed  unless  the  com- 
plainant affords  some  proof  tending  to  show  t^at  the  account- 
ing-party has  collected  something  as  to  which  an  account  shoiild 
be  made.^  "A  reference  will  not  be  made  to  state  an  account 
without  some  evidence  to  show  the  necessity  for  the  account- 
ing." *  Where  the  defendant  to  a  patent  case  had  made  only  a 
small  number  of  the  infringing  articles,  which  sold  for  a  trifling 
amount,  and  had  discontinued  the  infringement  before  the  suit 
was  brought,  the  court  refused  to  direct  an  accounting.^  AH 
parties  who  are  required  to  account  before  a  master  must  bring 
in  their  accounts  in  the  form  of  debtor  and  creditor.*  Should 
a  party  fail  to  do  so,  the  master  niay  make  an  order  requiring 
him  to  furnish  such' an  account.*  The  order  should  not  be 
granted  till  the  first  hearing  of  the  reference.*  The  order  must 
be  served  personally  with  a  copy  of  this  order  and  a  Botice  of 
the  day  to  which  the  hearing  is  adjourned.'  Service  may  be 
made  by  any  disinterested  person.*  If  the  defendant  then  fails 
to  appear  and  account,  he  is  in  contempt.'  Upon  a  decree  for  an 
accounting  by  defendant,  of  profits  made  by  his  infringement 
of  a  patent,  it  seems  that  the  complainant  cannot  be  required 
by  the  master  to  bring  in  an  account,  if  the  court  has  not  so, 
directed.^"  Where  fire  insurance  companies  sued  in  equity  to 
restrain  the  prosecution  of  several  actions  at  law  on  policies 
covering  the  same. property  praying  a  cancellationof  the  policies 
as  fraudulent,  and  in  the  alternative  that,  in  case  they  -should 
be  found  to  be  valid,  the  damage  sustained  be  apportioned  and 
that  an  accounting  be  then  directed  for  that  purpose ;  it  was 

§  389.     1  Columbian      Equipment  3  Perkins  El..  Switch  Mfg.  Co.  v. 

Co.   V.  Mercantile   Tr.  &   Dep.   Co.,  Yost  El.  MJfg.  Co.,  189  Fed.  625. 

C.  ;C.   A.,   113,  Fed.   23;    Ludiiigton  4Ec[.  Eule63. 

Novelty^Co.  v.,  Leonard,  ,Q.  C.   A.,  .  S Kerosene  L.  H.  Co.  v.  Fisher,  1 

127  Fed.  155,  157,  62  C.  C.  A.  269,  Fed.  91. 

a,   trademark   ease;    Keystone,  Type  8  Ibid. 

Foundry  v.  Portland  Pub.  Co.,  180  'Ibid. 

Fed.  301,  a  trademajjk  case;  Perkins  8  ibid. 

El.  Switch  Mfg!  Co!' V.  Yost  El.  Mfg.  9  Ibid. 

Co.,  189 , Fed,  625.          .,  ,  10  Goss   .Printing    Press    Co.    V. 

2  Columbian     Equipment     Co.    v.  Scott,  148  Fed.  393. 
Mercantile  Tr.  &  Dep., Co.,  C  C.  A., 
113  Fed.  23,'25.                ,    .             ,i  ; 


1220  pEocEEpmGs  IN  A  master's  office.  [§  389 

held  that  the  court  had  power  to  render  judgment  agairi&t  them 
upon  such  "accounting  and  that  the  costs  of  the  actions  at;  law 
might  he  therein  included ;  ^*  but,  where,  upon  a  receivers'  ac- 
counting, a.  h^nt  intervened  to  prove  its  claim  to  a  preference 
for  money-borrowed  by  the  receivers,  it  was  held  to 'be 'error  for 
the  master,  when  disallowing  its, claim  for  a  preference,  with- 
out pleading  or  process  against  the  bank  or  notice  of  an  appli- 
cation to  the  master, for  such  a  recommendation  to  report 
that  it  .should  return  payments  made  to  it.  by  the  receivers.^* 
An  isolated  case,  which  is  in  conflict  with  the  usual  practice, 
holds  that  when  the  decree  directs  an  accounting  of  profits  made 
by  the.  infringement ,  of  a  separable  improvement  on  an  old 
device,  since  the  burden  of  proof  is  held  to  rest  upon  the  com- 
plainant, the  .defendant  cannot  be  required  to  Jfurnish  at  its 
own  expense  the  information  required  to  prove  complainant's 
case,  and  that  the  equity  rule,  respecting  an  ordinary  accoimt- 
ing  between  a  debtor  and  a  creditor,  does  not  apply.*'  ;  The 
accounts  should  contain  items  of  both  debits  and  credits  and- 
should  be  verified  by  affidavit*"  If  any  of  the  other  parties 
is  dissatisfied  with,  the  accounts  rendered,  he  may  examine  the 
accounting  party  either  orally,  or  by  interrogatories  or  by 
deposition,  as  the  master  directs."  At  the  end  of  a  specified: 
time  fixed  by  the  master,  the  complainant  should  file-  what  is 
termed  "the  charge,  or  surcharge.  This  it  has  been  said  should 
contain  a  transcript  of  all  the  debit  items  of  the  account  as  filpd 
tpgether  with  the  added  items  or  increases  in  items,  with  which, 
it  has  been  said  he  seeks  to  charge  the  defendant,**  it  should 
.als6  contain  a  statement  of  the  items  of  credits  which  he  wishes, 
disallowed.*''  The  more  usual  modern  practice,  however,  is  for 
the  charge  merely  to  contain  the  items  which  the  complainant 
wishes  added  or  increased  or  disallowed  and  uot  to  transcribe 
all  the  debit  items  of  the  account  as  originally  filed.  When  the 
charge  has  been'  filed  with  the  master,  the  case  proceeds  upon 

11  Spring  Garden  Ins.  Co.  v.  14  0mmen  v.  Talcott,  175  Fed- 
Amusement  Syndicate  Co.,  C.  0.  A.,  26],  267.  • 
178  F_ed.  5J9.                                      ''  15  Eq.  ~Eule    63    re-enacting    Eq.; 

18  People's  Savings  Bank  &  Trust  Euie  79  of  1842.                                   ' 

Co.  V. Sogers,  C.  C.  A.,  177  Fed.  386.  16  Ommen  v.  Talcott,  175  Fed..26], 

ISBeckwith     v.     Malleable     Iron  267.                        = 

Range  Co.,  195   Fed.  291,  Sanborn,  "Remsen    v.    llemseji,    2  .Johns. 

J.    But  the  question  is  not  pending  Ch.    (N.  Y.)    495.  501.    ' 
before  the  Circuit  Court  of  Appeals. 
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the  examination  of  the  dsfendant  and  the  taking  of  other  testi- 
mony until  all, evidence  concfeming  the  items  in  the  charge  has 
been  eonipleted.  Thereupon  it  has  heen  said,  that  the  defendant 
shbiuld  'file;  his  "discharge,"  consisting  of  all  tbe,  credit  items 
taken  from  the  account  and  separated  by  his  vouchers  for 
amounts  over  twenty  dollars  and ;  testimony  then  taken  on  the 
items  of  theidischai;ge,  and  upon  the  completion  thereof i  the 
toaster  should  state  the  account,*'  The  burden'Of  proof  is  upon 
the  complainant  >  as  1  to  any  : items  of  (debits  which  are  not 
admitted  in  the  account, as  filed,*^  and  upon  the  party  account- 
ing as  to  all  the  credits  ;elaimed 5 *"  although, ^n  New  York, at 
least,  his  affidavit,  annexed  to  the  account  is  sufficient  to  sub- 
stantiate a ,  receipt  for  an  account  not .  in  excess  of  twenty 
dollars,*'  when  the  creditor  swears  positively  tO'  the  fact  of  pay- 
ment, and  states  to  whomjpflid  and  for  what . and, when;  but  the 
items  so  lestablished  cannot  exceed  five  hundr,ed  dollars,  and 
the  defendant  ;cannot,  by^  way  of  charge, ,  charge  another  person 
in  this  manner.**  The  question  of ; defendant's  liability  is, con- 
cluded byi the  decree  and  cannot  be  reopened  before  thcimaster,** 
The  coihplainant  cannot  before  the  master  take  a  position  in- 
consistent with' the  allegations  ,  or  case  made  by  his  bill.** 
Where,  after  a  decree  for  an  accounting  of  infringements  of  a 
patent,  it  was  claimed  that  there  had  bieein  subsequent  infringe- 
ments of  devices  not  mentioned  in  the  interlocutory  decree ;  it 
was  held  that'ihe  proper  practice  was  to  set  up  siTch  new  in- 
fringements by  supplementalbill  upon  the  disposition  of  whiph' 
the  order  of  reference  could,  be  modifi,ed  as  required,  T;ather  than 
extend  the  accouniting  to  those  devices  without  any  prior  adjudi- 
cation' upon  the'  same.**  Where  the  bill '  alleged  the  marking  of 
the  patented  article  in  accordance  with  the  Eevised  Statutes  aiid 
notice  to  defendant  of  the  infringement,  the  court  permitted 

,  MOrameB  v.Talcqtt,  17,5  iFed.  261,  ^sjDe   long  Hook   &  Eye   Co,  v. 

267.     But  see  Hoffpieji^s  ,Ch.  Pr.  I.  Francis  Hook  &  Eye  &  Fastener  Co., 

522r53g,'rr       •:,,',','..      ■          ''  159  Fed.  292.' ._       ,  ., 

19  Ommen  v.  Talcott,  175  Fed,  261,  8*  Lorain  Sj;eel  Co.  v.  New  'Xoi-k 

26,7-.     ,       ,-,;i,':  .7    ...  ;!               ,  Switch  &  Crossing  Co.,  C..,C,  A.,  184 

ao.Ibid,     ,■    "  '     ,           ,  ,,i    V.    .  .  Fed;  301.              .   ,                ,    ,  ■  , , 

,?1  Eenisen  y.,Eemaen,  2  Jcftas.  Ch,  25  Murray  v.  Qrr  ^  .Lockett  Hard; 

(Ni  y.)   495,  501.            .  ,,   ,  ware   Co., ,  C.   C.  A.,   15,3.  Fed.   369.^ 

,,28Reips.en    v. .  Kems^n,  ,2,  Johns.  Bu,t  Sjee  ,Wallfeif  P,atent.Piyote!j  .Bin 

Ch.   (N.  Y.)    495,501.           •    ,.  Co.  y.  .l^iller,  ]f6  Fed.  2^9.,;     ',,    .,^ 
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proof  of  these  allegations  to  be  inadfe  upon  the  accounting  after 
an  interlocutory  decree,  in  order  to  carry  the  accounts  back  of 
the  filing  of  the  bill,  when  no  objection  founded  upon  the  omis- 
sion had  been  raised  upon  the  hearing  and  no  proof  upon  the 
point  had  then  been  introduced  by  either  party.**  Applications 
to  the  court  for  instructions  to  the  master  are  more  favorably 
considered  when  they  concern  intricate  accountings  than  in 
other  cases.*''  Where  the  master  upon  an  accounting  makes 
rulings  limiting  the  scope  of  the  inquiry,  it  is  proper  to  apply 
immediately  to  the  court  for  instructions.*'  Where  an  account- 
ing of  profits  is  raade  by  the  infringement  of  a  patent  or  copy- 
right, the  infringer  is  not  entitled  to  deduct,  from  the  profits 
made  during  a  certain  term,  a  loss  subsequently  incurred  in  a 
separate  transaction.  Losses  concurrent  with  the  profits  and 
directly  resulting  from  the  particular  transactions  that  resulted 
in  such  profits  are  all  that  can  be  considered.*'  Where  the  in- 
fringement was  a  play  and' the  defendant  had  made  its  contracts 
by  the  theatrical  season,  each  season  was  taken'  as  a  unit  in  the 
computation,  and  the  defendant  was  disallowed  credits  against 
the  profits  of  one  season  for  losses  incurred  in  another.^" 

Upon  an  accounting  of  profits,  made  by  the  infringement  of 
a  trade  mark  or  by  unfair  competition  in  the  description  of  an 
article  sold  by  the  defendant,  it  may  be  presumed  that  the  simu- 

f    . 

86  Underwood    Typewriter    Co.    v.  tinuing  in  force  till   such   another 

Elliott-Fisher  Co.,  171  Fed.  116.  .date,  or  to  give  him  any  further  in- 

27  Thompson  V.  Smith,  2  Bond  (N.  structions  which  may  he  thought 
Y.)  320;  Pennsylvania  Steel  Co.  v.  necessary.  Ihat  application  may, be 
New  York  City  Ey.  Co.,  182  Fed.  made  on  any  parts  of  the  record 
155,  159,  Lacombe,  J.:  "This  ac-  which  may  he  material,  and  on  fur- 
counting  may  he  a  long,  difficult,  ther  evidence,  if  necessary.  It  sure- 
and  expensive  operation,  and  it  ly  ought  not  to  take  long  to  submil 
would  be  most  unfortunate  if  the  this  '^uestioB,  and  when  it  is  finally 
special  master  should  conduct  it  to  disposed  of  the  accounting  will  be 
a  conclusion  upon  one  theory  only,  greatly  simplified  and  ca'n  be  much 
to  have  his  conclusion  reversed  by  sooner  disposed  of. 
the  court  of  last  resort,  "leaving  the  88  Thompson  v.  Smith,  2  Bond  (N. 
work  to  be  done  all  over  again  on  Y. )    320. 

some  other  theory.     This  might  be  89  Canada  Bros.  v.  Michigan  Mal-- 

avoided  by   an   application  to   this  leable  Iron  Co.,  G.  C.  A.,  152  Fed. 

court  to  instruct  the  special  master  178;    Dam  v.  Kirk  La   Shelle   Co., 

that   in   stating   these   accounts   he  189  Fed.  842. 

should  consider  the  lease  as  termi-  30  Dam  v.  Kirk  La  Shelle  Co.,  189 

Bating  on  such  a  date,  or  as  con-  Fed.  842. 
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lation  of  complainakit's  manufactures  was  one  of  the  causes 
whicli  induced  the. defendant's  sales  and  wliich  prevented  sales 
by  the  complainant;  and  where  it  is  impossible  to  determine 
whether  that  or  some  other  cause  induced  a  sale,  defendant  may 
be  required  to  account  for  the  whole  profit  made.*'  Upon  an 
accounting  for  the  infringement  of  a  copyright,  when  the  in- 
fringement constitutes  a:  material  part  of  the  defendant's  pilbli- 
ciation ,  and  is  so  intermingled  with  the  rest  that  it  is  im- 
practicable to  sepatate  the  profits  fierived  from  each,  all  the 
profits  inade  by  the  sale  of  the  defendant's  book  may  be 
allowed.**  Where,,  hbwever,  as  in  the  case  of  a  single  illus- 
tration  m  a  book  or  newspaper,  the  piratical  matter  is  an  in- 
significant part,  of  the  defendant's  ^pu])licatipnj  it  is  very  ^O^tt" 
ful  whether  any  profits  can  be  allowed.*^  ,  In.  determining  :the: 
profits  that  are  to ;  be,  j  allowed  thq  coniplainant,.  the.  actual,  and 
legi'timate j  manui^acturing  post;  should  ,be ,  deducteci-  from,  the 
grps,s,  sal^Sr?*  When  resales  b^ve  been  made, .of  second-hand 
books  purchased  subsequent  tO'  their  original  sale,  Jhe, profits  of 


31 G.  &  C.  Merriam  Co.  v.  Saal- 
fieid,  C.  C.  A.,  198  i?ed.'  369,  378; 
N.  K.  Fairbank  Co.  v.  Wihdsor,'118 
I*ed.  9i6 ;  Saxlebner  v.  Eisner  &  Men- 
delson  Co.,  C.  C,  A.,  138  Fed.  22,  70 
,  (J.  C.  A.  452.  See,  also,  Re^is  -v. 
Jayies; '  IW  Hiss.  '245, '  '249;-  77  '  N: 
E.  774.  But  see  Ludington  Novelty 
Co. TV; •  Leonard,  U.  *Cj  A.,  127  Fed.) 

'  32Callaghan  v.  Myers,  128  U.  S. 
017,  32. L.  eji.  547,  .9  Sup.  ;Ct.  Ee|). 
lt7.  In  case  of  the  infringiement  of^ 
a  copyright  eontroUing  tlie  part^.df 
instruments  serving  to  r'^prqclTlce 
mechanically  a  musical  work,'  tjie 
ipfringing  mapulacturer  must  pay  a 
royalty  or. two  cents, oij.  each  such, 
part  pianufac^tured.  He  i»ust  ac- 
cbuBt'  t^ere^or  lin.aer  oath  on  the 
20th  of  each"»ionth.  "In  case  of  the 
failure  of  such  manufacturer  to  pay 
to  the  copyright'  proprietor  "/ithin, 
thirty  days  after  demand  in  writing 


the  full  sum  of  royalties  due  at  said 
rate  at' the  date  of  such  demand  the 
court  may  award  taxaljle  costs  to 
the  plaintiff  and  a  reasonable  coun- 
sel ^ee ;  and  the  court  may,  in  its 
discretion,  enter  judgment  thereii;i. 
for  any  sum  in  addition  over  the 
amount  found  to  be  due  as  royalty 
in  accordance  with  the  terms  of  this 
act,  not  s-xceeding  .three  times  such 
amount."  Act  of  March  4th,  1909, 
35  Stat,  at  L.  1075,  Pierce's  Ffed. 
Code,  Supp.  §  1578. 

33  Lillard  v.  Sun  Printing  &  P.ub. 
Ass'n,  87  Fed.  213.  7'  ■  '  ■ 

34Callaghan  y.,(Mye;s,j  128  U.,.S. 
617,  32  L.\ed:  5,47,  9.  Sujp/ ,Ct>,.Ilep.. 
177.  ItTias  been  held, that  the  cost, 
to  others  of  similar  .w<)rk,  is  inad- 
missible, except  for  comparison,  in 
testing  defendant's  .claims  for  cred- 
it.' '  Conroy  y.'  Penn.  El.  &  Mfg.  .Co., 
C.  C.  A.,  199  Fed.  427.       ',        I 


1224  PEOCEEDINGS  iW  A  master's  OFFICE.  [§    _l!89 

the  second  sale  should  also  be  included.*®  It  has  been  held  that 
no  credit  can  be  allowed  for  stereotyping, printed  matter*^  and 
that  the  cost  of  -producing  unsold  books  containing  the  infringe- 
ment cannot  be  credited  to  the  accounting,  f  The  amount  of 
salaries  paid  for  their  services  to  differ^t,  members  of  an  .in- 
fringing firm  can  also  not.be  considerefi  to  be  a  part  of  the  cost 
which  should  be  deducted  from  the  proceeds  of  the  saljes  when 
estimating  the  profit.*'  Where  the  defendant  was  engaged  in 
selling  other  goods  as  well  as  tho^e  which  constituted  infringe- 
ments and  sold  more  of  them  than  it  did  of  the  infringing 
articles,  it  was  Ijeld  that  the  travelling  expenses  and  salaries  of 
such  salesmen  should  be  charged  to  general  expenses  and  not' 
agaiiist  the  profits  of  the  infringements."  When  an  infringe- 
ment has  been  made  by  a  corporation  and  extended  to  its  entire 
business,  the  usual  salaries  of  managing  officers  may  be  allowed ; 
but  where  these  seem  to  be  excessive  and  to  be  in  reality  a 
division"  of  the  profits,  the  credit  for  such  expenses  is  reduced 
to  a  reasonable  amount.*"  In  such  a  case,  an  allowance  is  made 
for  the  travelling  expenses  of  salesmen,  rent, '  drayage  and  the 
reasonable  salaries  and  wages  of  those  engaged,  directly  or 
indirectly,  in  the  infringement;**  also  for  amounts  paid  com- 
mercial agencies  for  reports  concerning  customers  and  inljend- 
ing  purchasers  of  the  infringing  articles ;  **  but  not  fire  insur- 
ance,*' nor  accident  insurance,  nor  attorneys'  fees,  nor,  it  has 
been  held,  for  payments  to  physicians  forinjuries  to  employees, 
nor  for  taxes.**  .  ' . 

The  rules  regulating  the  accounting  of  profits  made  by  the 
infringement  of  patents  are  not  clearly  settled..    The  following 

'*I'=*i<l-  Co.  v.  Dayton  Paper  Novelty   Co., 

**Ibid.  85  Fed.  99i;  994. 

ST  Ibid.  '«Ibid. 

38  Ibid.                                 ;  Mibid.                                         ' 

89Saxlehner'v;  Eisne^  &  Mendel-  «  Winchester  Eepeating  Arms  Co. 

son  Co.,  C.  C.  A.,  138  Fed.  22,  10  C.  v.  Am. 'Buckle  &  Cariridgd  Co.,  62 

C.  A.,  4:52.  Fed.    278,    280;    National    Folding- 

«  Rubber  Co.  t.  Goodyeari  9  Wall.  Bijx  &  Paper  Co.'  v.  Dayton  Paper'' 

788;  Williams  v.  Leonard,  9  Blatchf.  Novelty  Co.,  95  Fed.  991,  993.     '      ' 

476,  29  Fed;  Cas.  No.  1372;   Win:  « National  Folding-Bok  &  Paper 

Chester  Repeating  Arms  Co.  v.  Am.  Co.,  y'.'  Dayton  Paper  Novelty   Co., 

Buckle  &  Cartridge  Co.,  62  Fed.  278,  95  Fed.  991.  994, 

280;  National  Folding-Box  &  Paper  '     '         '"'•'■■-''■■■ 


§889]  PEOOBEDINSS    XrPOTST'AGCOUIirTIH-GS..  1225 

principled  fieetil,  however,  to  be*  determined.  Where  the  in- 
fringer 'has  sold  or  used  a  patented'  article,*'  the  plaintiff  is 
entitled  to  recover 'all  the  profits  thereof.  Where  a  patent, 
although  nsirig  old  elements,  gives  entire  vakie  to  the  combi- 
nation,,  the  plaintiff 'is  entitled  to  irecbver  all  of  the  profits  of 
its  us6.*°  Where  profits  are  made  by  the  use  of  an  ai'ticle 
patented  as  an  entirety,  the  infringer  is  liable. for  all  the 
profits,  unless  he  can  'ghdw-^^and  the  burden  is  on  him  to  show — 
that  a  part  of  them  is'  the  result  of  some  other  thing  used  by 
him.*''  Wherethe  plaintiff's  patent  applies  to  only  part  of  a 
machine  and  consequently  creates  only  part  of  the  profits,  he 
must  give  evidence  tending  to  separate  or  apportion  the  defend7 
ant's  profits  tir  his  own  damages  between  the  patented  and  the 
unpatented  features,  and'  such  evidence  must  be  reliable  and 
tangible,  not  merely  conjectual  or  'speculative,  or  else  he  must 
show  by  equally  satisfactory  evidence  that  the  profits  and  dam- 
ages are  to  l^e  calculated  on  the  whole  machiiie  beeause  the  entire 
value  thereof  as  'a  marketable' article  is  properly  and  legally 
att'ribtitablei  to  the  patented  features.**  It  seems  that  the  testi' 
niony  of  experts  is  admissible 'upon  i this  point.*®  Where  the 
patentee  proves  that' soMe  profits  weireJmade  by  the  sale  of  thb 
infringing  articles  and  defendant  proves  that  ithere  were  other 
elements  contributing  to  the 'samei  it  seems  that  it;  then  devolves 
upon  the  plaintiff  to  apportion  the  amount -;of  profits;-"  but 
where  the  infringer  by  intermingling  the  elements 'renders  it 
iiQipdgsible  for  the  patentee  'fo'Jnake  such  apportionmentyjthe 
entire  inseparable''  profit  must  ibei  awarded  to  the  patentee.^t 

''.-li'!      fy.     ■■■'■■.'I'      liluiij     j    .;   J'         'il    Oj       illj  Nil].;,     I,;      .      .,r    -        -  ..,,,,' 

,,  «iWestijig^fluse.  BJ..  qo,  y,,  Wag-  i.,120,,28  |i,,ed.  3,71;,:V^e?tirighpuse  El. 
ner  Mfg.  Co.,  225  V.  0.  604,'  614,  56  Co.  v.  Wagner.  ]y[fg,,.,Co.„  225  U.'.S. 
iL:"ek'yi225.'  -"'"'  •'''  .-.''''''"'J'""  ''S04,  61^,  56  L:  e'd.  1222,  1225;  Beat- 
48  Hurlbut  V.  Sohillinger,  130  U.  with  v.  Malleable  Iron  Eange  Co., 
S,  456,'' 472,  32''L.''ed.  loii,  10l6i  195' Fed. 'MV-  -'  '  "^  '  ■•*<;-^*^ 
Weatinghouse    EI.    Co.    v.    Wagiie't  -   ■ '  *9  Westinghouse  'E1.'  Co'.'  v.  Wagner 


W^.  Co., '225 -'fit:  S.'  &4,'  65:4;  '56"L.  iflfg:' Co.,  225  U.  'S.  6^04,'  617,  56  L. 

ea;''l2^,'l2^5:    '  '     ■''      '  ''•     '  '  '  ed.'l&22,  12a7';  Conroy  v.  Pehn.  El. 

« Eliza'beth  V.  Pdvekeiit  to.,  97  &  Mfg.  Co.,  C.  C.  A.;  199  'Fed;  427'. 

■t:  S.'  12g,' 24'  L:  ed.  lOiQO;';  Westing-  60  ibid.                        ■     '      ' '  '      "- 

fibUse  El.  Co.  V.  Wagner  itfg.  Co.,  Si  Westinghouse  El.  Co.  v.  'Wkg- 

22'^  U.  S.  'eoi,W4,  66  L*.  ed."l222,  ner  Mfg.  Co.,  225  U.  S.  604i'6i8V56 

•te2'5; '•Clark  'T;"'j6linB'bn;  C.  6."'X  L.  ed.  12'22,"  1227;   Roth  v. "Hariris. 

199  Fed.  136,  and  cases  cited.  ■'■"'^-  197  Fed.  92'9              '" 

48Garretson  v.  Clark,  111   U.  S.  •   ■        :  ,       •:      ' 
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Profits  are  not  disallowed  because  the  infrmgement  was  made 
in  connection  with  a  structurcj  the  cost  of  which,  aside  froni 
the  improvement,  was  much  greater  than  that  of  the  patented 
device,**  Unless  the  infringement  is  purely  fraudulent  and 
wanting,  interest  upon  the  profits  will  not  be  allowed  prior  to 
the  filing  of  the  master's  report °'  Interest  is  usually  allowed 
from  the  date  of  the  filing  of  the  master's  report,  which  was 
affirmed.**  When  the  court  set  aside  two  inconsistent  reports 
made  by  a  master  and  finally  reached  a  result, which  was  a  sub- 
stantial confirmation  of  one  of  these,  interest  was  allowed  from 
the  date  of  such  report.**  Exceptions  to  the  report  of  a  master 
upon  a  reference  to  compute  damages  for  the  infringement  of 
a  patent,  which  raised  the  points  that,  the  infringement  was 
not  wilful,  that  the  reduction  of  plaintifll's  profits  was  not  solely 
due  ta  the  infringement,  and  that  the  master  should  have,  re- 
ported nominal  damages,  were  held  sufficient  to  briiig  before  the 
court  the  whole  subject  of  the  computation  of  damages.*^  In 
suits  to  enjoin  the  infringement  of,  trade-marks,  the  court  has 
the  power  to  increase  the  daniages  in  its  discretion,  provided 
that  they  do  not  exceed  three  times  the  amount  of  the  actual 
damages  sustained,  "and  in  assessing  profits  the  plaintiff  shall 
be  required  to  prove  defendant's  sales  only;  defendant  must 
prove  all  elements  of  cost  which  are  claimed."*''  In  suits  to 
enjoin  the  infringement  of  patents,  the  court  has  the  power  to 
increase  the  damages  awarded  to  an  amount  not  exceeding  three 
times  the  amount  of  the  actual  damages  sustaiaed.**  An  in- 
fringer of  a  patent  for  a  desiign  is  liable  to  damages,  in  the 
amount  of  $250,  in  addition  to  the  total  profit  made  by  him.** 
Trifling  errors  in  a  master's  statement  of  an  account  will  be 
disregarded.*'    Where  upon  an  accounting  the  court  sustained 

68Eotli  V.  Harris,  .197;  Fed.  929.  Comp.  St.  p.  667,  Pierce  Fed.  Code, 

,    ssTilgham  V.  Proctor,  125,17.,  S.  §  8825.              ,  ' 

136,  160,  31  L.  ed.  664,  8  Sup.  Ct.  S8  u.  S..  R.  ^.,  §  4921,  as  amended 

906 ;  National  Folding-Box  &  Paper  29  St.  at  L.  692,  §  6,  5  Fed.  St.  Ann. 

Go.  V.  Dayton  Paper  Novelty  Co.,  577,  Pierce  Fed,  Code,  §  8788. 

97  Fed.  331.  M  Act  of  February  4,  1887,  24  St. 

«*  Ibid.  at  L.  387,  5  Fed.  St.  Ann.  603,  Comp. 

'Slbid.  St.  3398,  Pierce  Fed.  Code,  §  8785. 

BBBoesph  V,  Graflf,  133  U.  S.  697.  80  Taylor   y.   Robertson,   27    Fed. 

ST  Act  of  May  4,  1906,  34  St.  at  537. 
L.  168,  §  19,  10  Fed.  St.  Ann.  408, 
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an  exception  by  one  of  several  persons  having  a  common  interest 
in  the  fund,  and  thus  surcharges  the  account,  it  was  "held  by 
the  courts  of  two  States  that  all  persons  interested  took;  the 
benefit  of  the  exception  and  of  the  increase  of  the  fund,  and  that 
the  decree  should  not  merely  add  to  the  share  of  the  exceptor 
his  proportion  of  the  amount-surcharged.*' 

§  390.  A  state  of  facts  and  claim.  By  the  English 
practice  a  party  who  intended  to  examine  witnesses  before:  a 
master  under  a  decree  was  obliged  to  carry  in  a  state  of  facts 
detailing  /the  circumstances  .which  he  desired  to  prove. '^  This 
was  also  the  general  form  by  which  the  prosecution  of  every 
reference  to  a  master  was  commenced.®  "A  state  of  facts,  as 
its  name  imports,  is  a  statement  inwriting,  made  by  a  party 
who  wishes  to  prosecute^  or  resist  any  inquiry  before  a  master, 
of  the  facts  and  circumstances-  upbn  which  he  relies,  either 
in  support  of  his  own  cause,  or  in  contradiction  or  defeasance 
of  that  of  his  adversary.  It  is,  in  effect,  the  pleading  of  the 
party  before  the  master,  and  is  governed  by  nearly  the  same 
rules  and  principles  as  pleadings  in  the  court,  although,  not 
being  signedj  nor,  in  general,  prepared  by  counsel,  they  are  not 
always  so  strictly' observed.  A  state  of  facts,  however,  must  be 
pertinent  to  the  matter,  and  must  not,;  any  more  than  any  other 
proceeding  in  the  eause^  contain  any  scandal ;  and-  if  it  is  either 
scandalous  or  impertinent,  the  scandalous  or  impertinent  matter 
may  be  expunged,  in  the  manner  which  will  be.  presently 
pointed  out.  A  state  of  facts  is  intituled  in  the  cause,  and  con.- 
tains  a' detail  of  the  fac.tft  and  circumstances  intended  tp.bej re- 
lied; upon  by  the  party:  when,  the  ..party  carrying  in  tliie,  state 
■of  facts  maji^s; any  claim  upon  the  fund, in  court,  it  ,is  us,ual.tp 
conclUide  the  sta,tement  witb  the  ,parti,ciilars  of  ^thei  claim,  in.  the 
manner  of  a  prayer  for  relief  to*  the  bill,  as  f olio ws :—' And 
the  said  A.  iB.,  therefore,  claims,  etc. ;'  in  such.qase  ithe;  proceed- 
ing is  called  'a  state'  of  facts  and'  claims.'  -  When  the  object  of 

6i Martin's  'Appeal,  '33    Pa,.    St.  sequent    to    a    reoeivership    is    al- 

SffS;    Laridis   v.    §tott,'    32'  Pk.    St.  lowed     to     preferred     creditors,    as 

495; 'Estate  of  Chalmefs,  1>r.  Y.  L.  iigainst  those  who^  are  unpreferred. 

"4*.  of  'Ipril  8,  i897;  People  v.  Am.  PeoiSle  v.  Am.  Loali  &  Tr.  Co.,  372 

Loari'&  tr. '00.,  177  N. 'Y-;  467.   'C/.  N.  Y.  371r         •'    "        '■ 

'tfnion  Tr.  do.  V.  Truinbeil,  137  Til.  :-    §  390:     i  Darnell's    CL    Pr.,    ch. 

146,  27  N;  E.  KeJ5.'2'4.     Ordinarily,  xxvi. 

no    interest   th..*;   his   accrued   sub-  '  8 Ibid. 
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the  party  is  to  charge  another  with  the  receipt  of  money,  etc., 
the  state  of  facts  concludes  with  a  charge  in  the  following 
form:- — 'and  the  said  Aw  B.,  therefore,  charges^  etc.;'  in  such 
case  the  proceeding  is  called  'a  state  of .  facts  and  charge.'  It 
may  be  remarked,  that  a  charge  is  not  always  preceded  by  a 
state  of  facts,  but  if  the  matter  appear  from  any  admissions 
in  any  account,  or  examination  or  proceeding  in  the  master's 
office,  and  requires  no  other  proof  in  support  of  it,  it  is  usual  to 
make  'a,  charge'  only.  When  a  state  of  facts  is  prepared,  it  is 
carried  in  to  the  master's  office  and  a  warrant  'on  leaving' 
must  be  served  upon  the  other  parties,  who  may  then  apply  for 
and  obtain  copies  from  the  master's  clerk,  and  if  they  have  a 
counter  state  of  facts  to  leave,  they  must  proceed  in  the  same 
manner.  It  is  usual  to  add  to  a  state  of  facts,  a  sort  of  petition, 
that  the  party  may  be  at  liberty  to  add  to,  alter,  or  vary,  the 
state  of  facts,  as  he  may  be  advised ;  and  it  is  presumed,  that 
such  form  was  originally  considered  "necessary,  to  enable  the 
party  to  amend  his  state  of  facts,  after  it  has  been  delivered  in. 
It  is,  however,  now  an  unnecessary  form,  as  a  state  of  facts  may 
be  amended  at  any  time,  or  a  further  state  of  facts  carried  in, 
upon  leaving  which,  a  warrant,  'on  leaving,'  should  be  taken 
out  and  served,  as  when  an  original  state  of  facts  is  left."' 
It  has  been  held  that  an  amendment  should  not  be  allowed  after 
the  case  has  been  submitted  to  the  master  for  decision.*  Parties 
severally,  although  similarly,  interested  canuot  ordinarily  unite 
in  the  same  claim.^ 

§  391.  Evidence  before  a  master.  "All  affidavits,  dep- 
ositions, and  documents  which  have  been  previously  made, 
read  or  used  in  the  coutt  upon  any  proceediiigs  in  any  cause  or 
matter  ihay  be  used  before  .the  master."  *     These  should,  how^ 

8  Daniell's  Ch.  Pr.,  ch.  xxvi.  of  a  judgment  creditor  for  a  prefer- 

*  Clyde  V.  Richmond  &  D.  B.  Co.,  enee,  his  judgment  roll  is  admissi- 

59    Fed.    394;    Central   Tr.    Co.    v.  ble  to  prove  the  date  when  he  began 

Marietta  &  N.  6.  Ey.  Co.,  75  Fed.  the  suit,  the  nature  of  his  cause  of 

41.  action  and  the  amount  of  damages 

8  Pa.  Steel  Co.  v.  New  York  City  recc^ered  by  him,  and  it  was  held 

Ey.  Co.,  U.  S.  C.  C,  S.  D.  N.  Y.,  to  be  prima  facie  evidence  of  tho^e 

N.  Y.  L.  J.  May  27,  1908.  facts  against  a  mortgagee.    ,  South- 

§391.     1  Equity    Eule    80.     But  ern  Ey.  Go.  v.  Boulfnight,  C.  d^A.. 

see  Hammacher  v.  Wilson,  32  Fed.  70  Fed.  442,  per  Fuller,  C.  J. 
796.   Upon  the  reference  of  a  claim  , 
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■ever,  be.  regularly  offered  in  evidence,  so  that  the  other  party 
may  have  an  opportunity  to  explain  or  rebut  them.*  Otherwise; 
they  cannot  be  referred  to  upon  the  argument,  or  used  in  sup- 
port of.  the  report.*  The  master  has.  power  to  examine  under 
^ath  the  -parties  in  the  cause, ,  and  any  witnesses  prodiiced  by 
them,*  and  any  creditor  or  other  person  coming  in  to  claim  be- 
fore him.';  The  evidence  should  be  taken  down  in  writing  by 
the  master,  or  by  some  one  in  his  presende,  so  that  the  court 
may  use  the  same.®  Witnesses  who  live  in  the  district  may, 
upon  due  notice  to  the  opposite  party,  be  summoned  to  appear 
before  a  master,  by  a  subpcena  issued  from  the  clerk's  oiEce  in 
blank  and  filled,  by  the  party  applying  for  the  same;  or  by  tKe 
master,  requiring  the.  attendance  of  the  witnesses  at  a  time 
and  place  therein  specified.''  Such  witnesses  are  entitled  to  the 
same  compensation  as  for  attendance  in  court.'  A  refusal  to 
appear  in  obedience  to  such  subptEna  is  a  contempt  punishable 
by  the  court  or  a  judge  thereof  by  am  attachment  issued  upon 
the  master's  certificate.'  The  production  of  documents  may  be 
compelled  by  a  master.^"  Upon  the  master's  certificate  a  com- 
mission issues  from  the  clerk's  office  to  take  the  depositions  of 
witnesses  according  to  the  acts  of  Congress  or  equity  rule.^^ 
Under  extraordinary  circumstances,  a  master  may  take-  testi- 
mony beyond  the. territorial  jurisdiction  of  the  court. ^*  A  mas- 
ter has  power  to  direct  the  mode  in  which  matters  requiring 
evidence  shall  be  proved  before  him.^'  The  court"  may  but 
rarely  will :  interf erei  with  the  master's  ruling  in  this  respect 
before  his  report  is  brought  before  it 'for  review.''*  It  is  the 
safer  practice,  when  a  master  erroneously  excludes  evidence,  to 
Inoye  tlieiqotirt  for  an,  immediate  correction  of  his  error, ^*    ,It 

2BeJl  V.  JJ.  S,  ^tamping,  Co.,  32          "Bate.  Kef.    Co;  v.    Gillette,   28 

J"ed.  549.  Fed.  673. 

3  1>id,                    :   ,;  W Equity  Rule,' 77.M 

4 Equity  Rule  77.,.        ;  M Webster  L.  .Co.  v.  Higgins,  43 

SBqvfity  Kule  8a. , ,  Fed.  673. 

BEquity  Rule  Sli,,;  "Lull    v.    Clark,    20j   Fed.    454; 

,   7  Equity  Rule  78.    ,  Wpoater    v.    Gumbirnnery    20    Fed. 

8  Equity  Rule  78.  167;  Third  , Nat.  Bank  of  Philadel- 

9  Equity  Rule  77.  phia  v...Nat..  Bank  of  C.  V.,  86  Fed. 
^10  Goss     Printing-Preaa  Co.     v.      852.        ■       . 

Scott,' 119  Fed.  941.  w  Celluloid  Mfg.  Co.  v.  Celloiiite 

11  Equity  Rule  77.  Mfg.  Co.,  40  Fed.  476. 
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has  been  held  that  the  failure  to  object  to  the  taking  of  evidence 
before  a  master  is  not  equivalent  to  a  consent  to  his  appointment, 
nor  an  estoppel  to  controvert  his  findings  of  fact." 

§  392.  Master's  report  and  compensation.  The  final 
decision  of  a  master  upon  matters  referred  to  him  is  embodied 
in  his  report  to  the  court.  He  is  forbidden  by  the  rules  to  re- 
cite at  length  any  part  of  any  paper  or  deposition  brought  m. 
or  used  before  him.^  He  is,  however,  required  to  refer  to  and 
identify  every  state  of  facts,  charge,  affidavit,  deposition,  exami- 
nation, or  answer  used  before  him,  so  as  to  inform  the  court 
concerning  the  pleadings  and  evidence  which  he  considered  in 
reaching-  the  conclusions  embodied  in  his  report.*  Unless  re- 
quired by  the  order  of  reference,  it  is  not  necessary  for  him 
to  report  all  of  the  evidence  taken  before  him.^  It  is  the  better 
practice  for  a  master  before  making  his  report  to  prepare  and 
serve  on  the  parties  a  draft  of  the  same,  with-  notice  of  a  time 
and  place  when  and  where  he  will  hear  their  objections  thereto.* 
At  the  appointed  time,  counsel  should- appear,  make  their  ob- 
jections to  the  proposed  report,  and  see  that  these  objections 
are  noted  in  writing  and  filed  with  the  master.'  This  is  the 
practice  in  the  Second  Circuit.'  The  practice  is,  however,  in 
some  Circuits  very  loose  in  this  respect.''  It  has  been  said  that 
the  master  may  embody  his  conclusions  in  separately  numbered 
findings  if  he  chooses,  but  that  it  is  the  better  practice  to  write 
the  report  as  a  narrative  without  such:  interruptions,'  and  that 
he  should  not  rule  on  requests  to  find,  nor  incorporate  such 
rulings  in  his  report.'    The  objections  made  to  the  draft  should 

"Southern  Ry,  Co.  v.  Simon,  184  B  Fischer  v.  Hayes,  16  Eed.  469; 

Fed.  959.        '  Story  v.  Livingston',  13  Pet.  359,  lO 

§  392.     1  Equity  Rule  76.  L.  ed.  200. 

-^Equity  Rule  76.   See  iJe  Thomas,  e  Fischer  v.  Hayes,  16  Fed.  469;. 

35  Eed.  337,  339.  Jennings  v.  Dolan,  29  Fed.  861. 

8  Weiss  V.  Haight  &  Freese  Co.,  V  Hatch   v.   Indianapolis   &   S.   R. 

148     Fed.     399;     a,flF"d     on     appfeal  Co.,  9  Fed.  856.  '       '  ■    ' 

Haight  &  Freese   Co.   v.   Weiss,   C'.  8  Ommen  v.  Talcott,  175  Fed.  261,. 

C.A.,  156  Fed.  328; '  certioJ-'iTi  de-  270.     But  it  has  been  Said  that  the 

nied,  207  U.  S.  594,  52  L.  ed.  356.  master  should  make  findings  of  fact 

4  Fischer  V.  Haiyes,  16  Fed.  469;  and  adopt  concliisioii^  ol  law.    ilea- 

Jennings    V.    Dolan,    29    Fed.    861;  Moines   Water   Co.  v.    City  of   Des 

Bliss  v.- Anaconda  Copper  Min.  Co.',  Mcinfes,  192  Fed.  193. 

156  Fed.  309'.                                    '  9  Ibid. 
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not  be  included  in  the  report  when  made.^"  It  has  been  said 
to  be  improper  for  the  master  to  report  the  entiroi  evidence  taken 
before  him  unless  there  is  an  order  from  the  court  to  that  effect, 
nor  to  report  such  portions  of ,  the  evidence^  as  relate  to  the  ex- 
ceptions without  a  request  from  the  party  excepting.-'*  The 
report  may  be  either  general,  covering  all  th^  matters  referred ; 
or  special,  confined  to  a  .part  which, can  be  conveniently  severed 
from-' the  rest,  where  it  is  for  the  interest  of  persons  thereby 
affected  not  to  delay  till  the  "whole  case  is  determined-*^  As 
soon  as  the  report  is  ready,  the,mastersho;uld,  file,  the  same  in 
the  clerk's  office;  anfi  the  clerk  should  enter  the  day  of  the  . 
.  return  in  the  order  book.**  .  If  no  exceptions  are  filed  within  one 
month. from  the  time'  of  filing,  the  repoitds  considered  as  con- 
firmed on  ,  the,  next  riile ;  day  after  the  month  has  expired.** 
Upon  consent  pf  ,the  parties  **  or  ^t  the.  request  of  the  master 
the  court  may  allow  the  report  to-  be  withdrawn  for  the  cor- 
rection of  a  mistake  by  him;  iDut  in  such  case  it  is  improper 
for  him  to  reverse  his  rulings  upon  the  law  or  the  evidence, 
except  upon' notice,  to  aiU  parties  affected,  and  after  a  hearing 
of  ariy  of  them  who  wish  to  be  heard.** 

§  393.  Exceptions  to  masters'  reports.  Exceptions  to 
the  report  of  a  master  must  be  filed  within  one  month  from  the 
filing  of  the  report.*  ISTo  exception  will' lie  to  a  ruling  before 
the  report  was  made  which  was  not  objected  to  before  the 
master.*  In  Circuits  where'  it  is  not  the  practice  for'  masters 
to  serve  drafts  of  their  reports,  an  exception  to  the  report,  but 
not-  an  exception  tQ  a  ruling  in  evidence,  can  be  filed  without 
a:  preliminary  objection;'    Such  an  exception i  has  als0),been  p©r- 

1<>  Ibid.  ty  Ins.  &  S.  D.  Co.  v.  Shenanioah 

'  11 'Massie  Wireless  Tel.  Co.  v.  Eri-  I.  Co.,  42  'Fed.  372.   But  see  Central 

terprise  Transp.  Co.,  C.  C.  A.,  175  T.  Co.  v. 'WabaSh,,  St.  L.  &  P.  Ry; 

Fed?  6,  10.         "'-''  Co;,  2T  Fed.  175vil                           '' 

18  Dainiell's  Ch.  Pr.  (1st  Am.  ed.)  8Troy  I.  &  N.  Factory  v.  Corn- 

1475,Jl4'4p.  ing,     6    Blatehf.    328;     Fischer    v. 

iSEij.  Eule  83.  Hayes,  16  Fed;' 4GiJ;   Story  v.  I/iv- 

1*  Equity  Rule  83;  Burns  v.  Kos-  ingston,  13  Pet.  359,  10  L.ied:  200; 

enatein,  13S  O.  S.  449.  455,  .34  L.  ed'.  Omraen :  v. '  Talcott,  •  175    Fed;   261, 

193,  195.       ' '  270:    But  see  Hatclj  v.  Indianapolis 

,   15  W.  U.  Tel.  Co.  V.  Am.  Bell  Tel.  &  S:  E.  Co.,  9  Fed.  856;  Jennings  v. 

Co.,  SO  Fed.  662.  Dblan,  29  Fed:  861. 

16  National  F;  B.  &  P.  Co.  v.  'fiay-  8  Hatch  v.  Indianapolis  &  S.  E. 

ton  P.-  N.  Co.,  91  Fed.' '822.'  '     •    '  Co.,  9'  Fed.  856;  Fidelity  I.  &  S.  D. 

§  393.     i  Equity  Eule  83;  Fideli-  Co.  v.  Shenandoah  I.  Co.,  42  Fed. 
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mitted  after  a  draft  of  the  report  had  been  served,  and  no^  ob- 
jection made  thereto.*  Objections  in  stipport  of  exceptions 
may  be  allowed  to  be  filed  nunc' pro  tunc.  Where  the  master 
has  submitted  a  draft  of  his  report  to  counsel,  who  have  filed 
objections  to  the  same  before  it  was  finally  made,  it  is  a  con- 
venient practice  to  provide,  by  stipulation  or  order,  that  ob- 
jections filed  before  the  order  shall  stand  as  exceptions  filed 
with  the  clefk.^  Exceptions  to  a  mastisr's  report  are  in  the 
nature  of  a  special  demurrer.''  They  should  specifically  point 
out  the  errors  of  which  they  coinplain,  and  if  they  rely  upon 
any  part  of  the  testimony,  it  is  the  safer  'practice  to  haye  them 
either  state  the  same  or  refer  thereto,  so  that  the  court  can  . 
without  difficulty  find  it.'  It  has  been  held  that  the  point  that 
a  statute  is  unconstitutional  need  not  be  specifically  stated  in 
the  exception.*  Exceptions  to  the  admission  or  exclusion  of  evi- 
dence, taken  upon  the  hearing  before  the  master,  need  not  be 
restated  in  the  exceptions  filed  to  his  report.^"  If  the  court  is 
in  session  when  exceptions  are  filed,  they  are  argued  at  that 
session  J  ^*  otherwise  at  the  next  session.*^    Every  presumption 


372.      See    Jennings    v.    Dolan,    29 
Fed.  861.       - 

4  Jennings  v.  Dblan,  29  Fed.  861. 

B  Fischer  v.  Hayes,   16   Fed.  469. 

8  Bliss  v.  Anaconda,  Copper  Min. 
Co.,  156'  Fed.  309. 

■?  Qen'eral    Fife    Extinguisher    Co. 
V. '  Xartiar,  ■  C.  '  C  A.,' '  141  Fed.  '  3B3.' 

•  Harding  v.  Handy,  11  Wheat;. 
103,  6  L.  ed.  429;  Foster  v.  God- 
dard,,l  Black,  506,  17  L.  ,ed.,:228; 
Greeneiv.  Bishop,  l^liiff.  p.86-;..Stanf 
ton  Vi  AlajDama  &  0.  /  R.  Co.,  2 
Woods,  506;  Cutting:  V.  Florida  Ry. 
&  Nav.  Co.,  43  Fed.  743,  747;  Gen- 
eral ,  Fire  jExtinguialier  Co.  v.  La- 
mar, .0.  C.  A.,  141  Fed,;  353 ;  Sand- 
ford:  y-  Embry,  C.  0.  'A.,  :  151  Fed. 
977;  H.  C.  Cook  Go.  y.  Little  River 
Mfg.  Co.,  164  Fed.  1005..  In;  Duden 
V.  Maloy,  43  Fed.  407,  the.followjng 
exception  was  held  to- be  iiisufBcient 
according  to  the  practice  in.  the 
Second  Circuit,  and  was  consequent: 


ly  disregarded:  "For  that  the  mas- 
ter has  found  contfai-y  to  the  pre- 
liminary requisitions  and  objections 
of  defendant  to  his  proposed  draft 
report,  and  which  requisitions  and 
objections. he,  here  repeats,  and  con- 
■  tends  that  fresh  evidence  stould  be 
"  taken  thereon.*'  '  All  that  is  neces- 
sary is  that  the  exception  should 
distinctly  point  out  the  finding  and 
the  conclusion  of  the  master;  Tyhich 
it  .seejcs  ,to  rpversei.  -,  jF^oster,  v. /Qod- 
dard,  ,1  Bla-ck,.  506,  5Q9,  17  L.  ed, 
228,  229,  per  Swayne,  J.,,iSee  Cen- 
tral, Tr.'.Cp..!  v.  "V^iabash.  St.  L.  i&.iP. 
Ry.  Co.,  57  Fed.  441,  444.  For  a 
construction  of  exceptions,  see'  Peo- 
ple v.  Aflieri(;anrLoan;&  Trust  Co., 
87  App.  Div.  ,m.  Y.)    1-39.      ,. 

9  Fidelity  Ins.'  &  S.  D.  Co.  v.  Shen- 
andoah Iron  Co.,  ,42  Fed.  372,  374. 

10  Marks  v.  Fox.  18,  Fed.  713. 
.11. Equity  Rule  83.  i     ,  ,,,     ,  .   .  . 

12  Equity  Rule  I  83.      , 
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isinifavor  of  the  correctness  of  the  decision  of  a  master,^' .  It 
has  been  said  that  this  rule  does  not  apply  to  a  suit  to  enjoin 
the  enforcement  of  a  leigislative  or  municipal  regulation  of  the 
charges  by  a  public  service  corporation.^^  If  ithe  testimony  is 
Gonflictingi,  <  the  court .  will  rarely  interfere  with  the  master's 
decision  on  the ^acts,  provided  he  made  no  errors  in  law  which 
afieeted  the  result."  Where  the  order  directed  the  master  to 
state  the  facts,  his  findings,  have  as  much  weight  as  ithpi  verdict 
of  a  jury  upon  a^  feigned  issue.,^*  His  findings  of  fact  cannot  be 
impeached'ln  the  absence  froin  the  record  of  his  certificate  or 
other  competent  proof  either  that  the  evidence  presented  to  the 
court  is  the  entire  evidence  before  him'  or  that- it  wassail  the 
evidence  before  him  relative  to  the  specific  finding  or  findings 
challenged;'®  but  where  the  order  of  reference  requixed  the 
rdaster  to  qfepOTt  the  testimony,  it  was  presumed  that  the  testi- 


iSMedsker  V.  Bonebrake,  108  U. 
S.,  66,  27  ,L.  ed.  654;  Tilghman , y. 
Prpotor,  125  U.  S.  136,  31  L.  ed. 
664;'Callagh'an  v.'  Myera,  128--U;  Si 
617,  666,  32  L.  ed.  547,  562;  Kimber- 
]y  v.  Armsi  128  U.  S.  512,  524,  32  L. 
ed.  764,  768;  Sandfprd  v.  Embry, 
G.  C.  A.,;  151  Fed.'  977;  Houck  v. 
CHristy,  b.  C.  A.,  ISSi'  ted".  612; 
McNulty  vi 'Wiesen,  '158  FedU  221; 
Blassengame.jy.,  Boyd.C.  C.  A.;*  178 
F^ect.,,  l.;.  Pete^so!!^,  V;,  Mettler,  198 
¥ed.  938.  This  sentjehee  was  quoted 
witli  appi^Bvii  ih'^Oh'aindler  v.  Pom- 
roy,  87  Fed.  262,  266.      _ 

iisBan'  Jijaquih  &  Kings  Eiver 
Canal'  &  Irrigation'  Co.  v.  Stanislaus 
CfeTintyi'l-91'Fea.  875.  Contra,  ties 
Moines  Gas  bo.  v.  -  City  of  Dte 
Moines,  -If 9- -Ted;  204.      '■         '  '■ 

n  Welling  V.  La  Bau,  34  Fe'd.  40; 
Ma'sW-v;  Gteshy,'  3  W;  S.  \M!.-'^§8; 
Gottfried  v.  Crescent  Brg.  Co.,  -22 
Fed.  433;  'Ja;ffrey  v.  Bi*own,'i29  ']?ld. 
476;  Central  Tr.  Co; '  v.-'T-.  •  &  St.  L.' 
Rf'.'*Pol,''3S'  Fed.'  UiS;  GuiirUiftee 
Gold  Bond ''fioaW  &,^il^i' Co.  v.  Ed'' 
wardsV'O.'^'  C;  !A.,">164'  'Fed.  8bS.  "But 
it  is' the  duty  of  tKe  cdurt  to  wfe'igV 
Fed.  Prae.  Vol.  II.— 78. 


the  evidence  and  find;  its  own_  facts, 
.  although  .the ,  tes'timony  is  conflict- 
ing, whenever  either  party  excepts 
to  'the  master's  '  report.  Southern 
Ey.  Co.  V.  Simon,  184  Fed.  959,  960. 
,;  S8  Davis- v.,  Sehwartzi  155  U.  S.; 
!631,  39  L.  ed..  289,  But  see  Hap- 
good  V.  Berry,  C.  C.  A.,  !i57  Fed. 
807;  Re  Senoid  Duck  Mills,  T93  Fed. 

19;  ^heeler  v.  ATyilefle  Nat,  ,J^aiik 
Bldg.  Cp.,,  C.  p,.  A.,  16  L.E.A.(N.$.) 
892,  iS'g  Fed.  391,  393,  14  Ann.  tias. 
917;  Guarantee  Gold  Boiid  lipan  & 
Sav.  Co.  V.  Edwards,  C.  Cf  A.,  164 
Fed.^  809;  Stroiaberg-Carlso*  'Tele- 
phone Mfg'  Co.  V.  Simmons,  199 
Fed.  256.  In  Jefferson  Hotel'  Co.  v. 
Bi-umbagh,  0.  0.'  A.,  168  Fed.  867, 
.held  that  a,  prayer' that  the  other 
parties  prove  their  accounts  and 
their  respecti've  priorities'  before  one 
of  the  inasters  of  the  court,  did'  not 
bind  the  pleader  to  abide  tlie  mas- 
ter's judgment  upon  the  facts  or 
law^  but  that  the  In'aster's  findiiigs 
a;rid  ''conclusions'  should  'be''  followed, 
unless  some  obvious  error  had  intei'- 
vened  in  the  a{)plicati6nof  the  lav 
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mony  attached  to  his  report  was  all  that  was  taken  before  him. ^'' 
Where  the  issues  are  by  stipulation  tried-  before  a  master,'  only 
questions  of  law  can  be  reviewed.*^  Where  after  a  master's 
report  had  been  filed  a  judgment  finding  facts  opposite  to  those 
found  by  the  master  had  been  entered  in  a  State  court,  in  a 
suit  between  the  same  parties,  it  was  held  that  the  judgment  of 
the  State  court  must  be  followed  on  the  hearing  of  the  exceptions 
to  the  report  of  the  master. ^^  Exceptions  to  a  master's  report 
are  only  pi'oper  when  he  has  made  an  erroneous  decision  upon 
the  matters  referred  to  him.^*  An  irregularity  in  his  appoint- 
ment cannot  thus  be  questioned:**  The  remedy  for  an  irregu- 
larity in  his  proceeding,  or  for;  his  neglect  to  report  upon  all 
the  matters  referred  to  him,  is  a  motionito  set  aside  the, report, 
or ;  to  refer  the  same  back  to  the  master.**  It  is  not  usual  to 
recommit  a  report  for  |f  urther  testimony  and  a  revision  of /the 
master's  conclusions,  when  full  opportunity  to  offer  evidence 
has  bpen  given  to  the- parties ;  *®  but  where  it  appeared  that  the 
parties  did  hot  fully  understand  their'  rights  and  necessities,  the 
report  was  sent  back  to  the  .inaster.to  give  them  an  opportunity 
to  supply  their  omission  of  taking,  evidence.*''  When  there  has 
been  no  irregularity  in  the  master's  proceedings,  a  report  will 
rarely  be  i'ecominitted  for  th^  taking  of  further  testimony  upon 
the  motion  of  a  party  who  has  filed  no;  exceptions.*'  A  report 
of  a  master  may  be  corrected'without  a  re-reference,  from;  facts 
appearing  in  the  case  aside  frona"  the  evidence '  taken  before 
him.*'  Where  exceptions  tb  the  report  of  a  master  are  sus- 
tained, the  court  has  discretionary, power  to  order  a  re-reference 

or  some  serious  mistake  had  been  Co.,  86  Fed.  493,  497;  N.  Y.  M.  >L. 

made   in   the   consideration   of.  the  Ins.  Co.  v.  Seaman,  80  Fed.  357. 

evidence.  "6  Tyler  v.  Simmons,  6  Paige,  Ch. 

80  Guarantee  Gold  Bond  Loan   &  (N.  Y.)   127.. 

Sav.  Co.  V.  Edwards,  CO.  A.,  164  26  Empire  Trust  Co.  v.  Egypt  Ey. 

Fed.  809,  811.  Co.,  182  Fed.  100.    ' 

21  Shipman     v.     Ohio  ,  Coal     Ex-  2T  Westl&ke  v.  Marrin,   176   Fed. 

change,, C.  C.  A.,  70  Fed.  £52;  l<'ar-  742.                             ,, 

rar  V.  Bernheim,  0.  C.  A.,  76  Fed.  28  Empire  Trust  Co,  v.  Egypt  Ey. 

136.      -                      ,  Co.,,  182  Fed.  100.             ,     ,,     , 

28Duden  v.  Maloy,  43  Fed.  407.  29  Witters  v.  Soule,  43:  Fed.  ,405;- 

28  Taylor    v.   Eobertson,    27    Fed.  Kelsey   v.   Hobby,,  16   Pet.   269,  |J0 

537.                                                 _  L.  ed.  961;  Parks, V.  Booth,  102, V; 

24  Seaman  v.   N.   W.  Mi   L.   Ins.  S.  96,  26  L.  ed.  54.  , 
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for  fiirther  testiradiiy  or  to  enter  a  -final  decree  upon  the  facts 
appearing  in  the  case ;  and  an  appellate  court  will  notiordinarily 
interfere  with  the  exercise  of  such  idiseretion.^"  .  It  has  /been 
held  in' ihe  Second  Circuit  that' if  the  master  errs  by  an  im- 
proper rejection  of  evidence,  his  error  should' be  corrected  by  an 
imiriediate  motion  to  compel  him  to  receive  the  same,  and 
is  not  the  proper  subject  of  an  exception  to  his  report.*^  The 
party  who' files' exceptions  is  obliged  to  pay  costs  for  each  ex- 
ception overruled,  andas  entitled- to^  costs  for  each  exception 
allowed.'*  -  The. amount  of  costs  iis  fixed  bj  the  court  in  accord- 
ance with  a  standing  rule  in  eadhOircuit.^*  By  leave  of  the 
court- exceptions  may  be  amended.'*  It  has  been  held  that  ob- 
jections to  the  report  which  are  not  discussed  in  the  brief  of  the 
objectors  will  be. presumed  to  be  waived.''  An  objection  to  a 
master's  report  nOtiraisedi  below  will  ordinarily  not'be  cpnsid^ 
ered  upon  an  appeal.'^  The  review  of  a  master's  report  upon  a 
receiver's  account  is  described  in,  a- preceding  Section.''' 

§  1 394.  Judicial  sales  by  masters  and  other  officers. 
Sales- under  the  direotifon  of  a  court  of  equity  are  usually  made 
by  piasters,  eil;hfri  by  one  of  the  general-  masters  or  a,  ffpecial 
master j,^ppoJn,tpd,, by, the, 'cpi^rt;.;'  A  receiver  in  equity- =  may  be 
aijijthorized  to  ^e^l],  property  iv^ithput  ,th,ef,interveutipn  of  a  mas- 
ter.,* .^..A.^reeei\fer|,' or  t:cijste!e,  m  bankruptcy,  has,,alsa.1ihe,,same 
ppwers.*,  -^1^1;  ordinarily  when  receiyers  have  been  appointed  by 
a  court  of  equity,  public  sales  of  property  in  their  possession  are 
made  by  a  master,  i  A,,  sale  of  real  estate  beyond  the  jurisdic- 
tion of  the  court  was  void  -unless;  confirmed  b^  ■  the  owner.* 

soMosher'v.  Joyce,  '51' Fed;  441.  *  Horner  v.   Cdntinentar  &   C&in- 

■  i  81  Celluloid  Mfg. 'Cd;  V.  Cfelloiiite  mereial  Trilat' &' Savings  Bank,  C. 

Mfg.  Co.,  40'Fed.  47e,'478.  '.    ■  I  '  '  0.  A.,  198  Fed.  '832.     '                  " 

'  82  Equity  i  Rile  84<'       ""f          '  3  Re  Becker,  98  Fed^  407. 

S3  Equity  Rule  84.         -  ',  '  *  Re   Britannia   Milling    Co.,   1 97 

"  S4,Jibne^  v.-  Lamar,'  39  Fed.  585.  Fedl  459.  '-CHapter'  on  Bankruptcy, 

85;Bibber-White-     Co'.'  V.'' 'White  infra.    ■"■■■'       '•"' 

River' Valley  El.   R.   Co.,   175  'Fed.  '5.  James   v.   Milwaukee   &'  M. 'R. 

470:  i'           '1  !-:!•..     .                 ■•■'■■'<  Cq.,  ,6   Wall.,  752,  18   K   ed. -fiSS; 

-36Topliff  ir.  Topliff,-l4S  U.  S.  156,  Chicago,' D.  &  V:  R.  Co.  v.  Fosdfck, 

173,:  36'  L:  ed.  fe58,  '665.           '  306  U.  S.  47,  27  L.  ed.  47;  Alabaina 

STjgwprSi'g  319.    '     '            '       ■  •&  G;"M.Ry.  Co.' v.  Robinson,  C' C. 

',.::■§  394?'  1- Guaranty   'Tr.     Co.  '  v.  A.,  .56  Fed.  690;   Grape  C.   C.  Co. 

Metro|:s»tanf'Sl!."By.'  ©o'.i'C.  G.'  A.,  v.  Fkrmers'  L.  &  Tr.  -CJo'.;-  C.  'CiA., 

168  Fed.  937,  177  Fed.  925.  63  Fed.  891.'    '               •'•             '  '  ' 
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Where  all  parties  in  interest  were  before  the;  court  and  could 
be  compelled  by  its  order  to  confirm  the  sale,,  sales  of  land  be- 
yond the  outside  of  the  ■  jurisdiction  were  allowed.^  A  fore- 
closure sale  should  not  be  ordered  until  the  amount,  due  from 
the  mortgagor  has'  been  judicially  determined  so  that  he  and 
junior  incumbrancers  may  be  able  intelligently  to  decide  wheth- 
er to  redeem.''  A  substaiitial  error  in  such  an  adjudication  will 
necessitate  a  reversal  of  the  decree.'  It  is  customary  to  order 
a  reference  to  a  master  to  determine  the  amount  due,  but  the 
court  may  make  the  computation  without  a  master's  aid.*  In 
a  proper  case,  a  court  of  equity  having  the  possession  by  a  re? 
ceiver  of  the  property  of  an  insolvent  railway  company,  may 
make  an  interlocutory  decree  or  order  for  the  sale  of  the  prop" 
erty  by  a  master  before  the  rights  of  the  parties  under  the  several 
mortgages  have  been  fully  ascertained  and  determined.^"  Where 
all  the  lienors  are  before  it,  the  court  of  equity  may  order  a  sale 
of  the  property  which  is  the  subject-matter  of  the  action,  with- 
out settling  the  respective  rights  and  priorities  of  the  parties, 
and  will  then  transfer  their  respective  liens  to  the  proceeds.^^ 
This  has  been  done  in  a  suit  in  equity  by  an  assignee  in  bank- 
rupt(3y,^*  and  the  same  power^  is  exercised  by  courts  of  bank- 
rujjtcy  in  bankruptcy  proceedings."  It  has  been  held  that  this 
can  be  done  in  the  case  of  maritime  liens  when  the  lienors  have 
voluntarily  submitted  themselves  to  the  jurisdiction' of  the  court 

6§  66  supra,  §  398,  infra:  First  Nat.  Bank  v.  SchedS,  12]   U. 

'  Chicago,  !D.  &;V.  R.  Co.  v.  Fos-  S.  74,  30  L.  ed.  877.    The  fact  that 

dick,  106  U.  S.  47,  27  L.  ed.  47.    It  the  title  to  land  is  being  litigated 

has  been  said  that  a  decree  is  not  in  another  court  is  not  an  insuper- 

defective  where  it  fails  to  adjudi-  a,ble  objection  to_  its  judicial   sale, 

cate  before  the  sale  the  amount  of  Fidelity  I.,  Tr.  &  S.  P.;.Co.  v.  Roar 

costs,   counsel   fees   and   compensa-  noke   Iron   Co., ;  84   Fed.   752.     Of. 

tion  to  the  trustee  which  it  requires  supra,  §  52.       -    , 

the  mortgagor   tp  pay  ,in  order  to  "SjtcGraw  v.  Mott,  C.  0.  A.,  179 

redeem  the  property.     Grape  C.  C.  Fed.  646;  Bowling  Green  Trust  Co. 

Co.  V.  Farmer's  L.  &  Tr.  Co.,  C.:C.  v.  Virginia  P.  ,&  P.  Co.,  164  Fed. 

A.,  72  Fed.  708,  712.  ,  753;  Guaranty  Trust  Co.  v.  Metro- 

8  James   v.   Milwaukee   &   M.   R.  politan  St.  Ry.  Co.,  168  Fed.  937, 

Co.,  6.  Wall.  752.  aff'd.,  C.  C.  A.,  177  Fed.  925. 

» Brown   v.   Grove,    C.   C.   A.,   80  1«  Re  Mead,  58  Fed.  312. 

F^-  564.  IS  Re   Keet,    128    Fed.    651.     See 

10  Pennsylvania  R.   Co.,  v..  Alleg-  Chapter  on  Bankruptcy,  tn/ra. 
heny   V.   R.    Co.,   42   Fed.    82,    85; 
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of  equity."  A  court  of  equity  will  not  make  an  interlocutory 
order  for  sm.  immediate  sale  of  mortgaged  property  upon  terms 
discharging  the  lien  of  a  mortgage  not  yet  due,  unless  it  clearly 
appears  that  in  the  end  there  must  he'not  only  a  sale  of  the  prop- 
erty, but"  a  sale  upon  those  terms."  In  determining  when  a 
sale  should  he  made,  the  court  may  consider  a  plan  of  reorgan- 
ization which  has  been  proposed  byinterested  partiesv^'  In  such 
cases  an  appeal  may  be  taken  at:  once  from  the  order  for  the 
sale,  provided  the  sale  is  to  take  'place,  immediately;"  but  not 
if  any  subsequent  proceedings  and  order  must  precede  the  sale.^' 
Pending  an  appeal,  the  court  which  ordered  the  sale  may  post- 
pone the  same,  although  no  Supersedeas  has  been  obtained  a,nd 
the  term, at  whichihe  decree  was  entered  has  expired.^®  Where 
the  property  is  perishable,  a, sale  should  be  ordered  immediate- 
ly;^" and  in  such  a  case  the  purchaser  acquires  a  good  title 
against  all  the  world,  which  will  Hot  be  affected  by  a  subsequent 
adjudication .  of  bankruptcy ,  that  invalidates  the  lien,  in  pro- 
ceedings, to  enforce  which  the  sale  was  made.*^  When  property 
is  ordered' 'to'  be  sold  by  a  master,  it  must  be  sold  at  public 
auction,  unless  the  court  otherwise  directs.**  Such  a  sale  is 
conducted  Hinder  the;  superintendence  of  the  solicitor  for  the 
party  at  whose  prayer  the  sale  is  made,  and  in  all  ( questions 
which  subsequently  arise  between  the  buyer  and  the  seller  it 
has  been  said  that  he  is  consifiered,  as.the  agent  of  all  the  parties 
to  the  suit,*'    The  particulars,  conditions  and  notices  of  the  sale 

1*  Hudson    v;    N.    Y.    &    Albany  whick  willi  defeat  an  application 'for 

Transp.  Co.,  C.  C.  A.,  180  Fed.  973.  an   injunction   to   stay   a   sale,   see 

15  Pennsylvania   E.    Co.   v.   AUe-  Dunean  v.  Atlantic  M.&O.E.  Co., 
gheny  V.  E.  Co.,  42  Fed.  82,  86. .  88  Fed.  E.  840;  Foley  v.  Guaranty 

16  Bowling  Green  Tr.  Co.  v.  Vir.  Tr.  &  S.  D.  Co.,  C.  C.  A.,  74  Fed. 
ginia  Passenger  &,  Power  Co.,  164  759.                ■      ■                        i 
Fed.  753;, Gay  V.  Hudson,  Eiver;El.  «0  Jones   v.   Springer,   226   U.   S. 
Power  Co.,  C.  C.  A.,  169  Fed.  ,1020.  148,  ,57.L.  ed.  — . 

§  394,  SMpra.                     ..11.  SI  Ibid.        - 

1'?  First  Nat.  Bank  v.,  iShedd,  121  88Baniell's    Ch.  .  Pr.,    oh.    xxvi; 

U.  S.  74,  30  L.iei  877.  >-    '    ,    ■  Hutson  v.  Sadler>  31  W.  Va.  358; 

18  Burlington,  C.  Rj  &  N.  B,y^Oo.  Bound  v.  South  Carolina  Ry.  Co., 

y.-SinMnons>  123  U.  Si.  52,  55,  31  L.  46  Fed.  315. 

ed.  73,  74i  -      ,        '      .   '  «S  Dalby  v.i  Pullen,  1  E.  &  M.  296. 

„  WiBound  v.>  South  Carolina  .'Ky.  But  see  Blossom  v.  Railroad  Co.,  3 

Co.,    55    Fed.    186.  .  As    to  ;  laches  Wall.  196,  207,  18  L.  ed.  43,  46. 
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are  prepared  bj  him,  subject  to  the  approval  of  the  maste5--j  wh^n 
not  prescribed  in  the;  order  for  the.gale.^*  They  should  be; en- 
titled in  the:  cause,  and  should  contain  ai  general*  description  of 
the  nature  and  situation  of  the  property;  .and  if  land  is  sold, 
the  notices  should  state  in  whose  possession  it , is.  or  has  lately 
been.*'  In  the  case  of  a  sale,  of  a. large  and  complicated  system 
of  street  railroads  operated"  by  receivers,  it  was  held, that  a 
provision 'for  a  minute  inventory  covering  the  amount  lof' fuel, 
supplies  and  material  for  repairs,  which  were  of  a  value  not  in 
excess  of  $100.  each,  was  not  necessary  nor  practicable.*® 


24  Daniell's  Ch.  Pr.,  ch.  xxyi.  , 

26  Guaranty  Trust  Co.  v.  Metro- 
politan St.  Ry.  Co.,  168  Fed.  937, 
aff'd.  C.  C.  A.,  177:, Fed.  925;.  La- 
eombe,  J.  (938)  :  "In.  the  operation 
of  a  large  arid  complicated^  system 
like  this,  the  items  of  personal  prop- 
erty required  for  operation,  repair, 
and  construction  are  eojistanijly  fluc- 
tuating. At  whatever  time, an  in: 
ventory  might' be  made,  it  would  be 
found  a  few  weeks  later  to  inac- 
curately represent  >  ithen  > :  existing 
conditions,  ,  Such  an  inventory  jjs, 
not  necessary.  The  cars  lyill  be 
listed,  described,  and  identified ',  iJy' 
numbers,  and  so  will'  the  la'r^etf 
units  of  machinery.  The  annual  in- 
ventory and  the  books  of  the  receiv- 
ers will  be  open  to  bidders,  who  will 
also,  be'  igiveri '  access  to  all  power 
houseSj.  shops,  cars,:  and  storage 
barnS.T  Certainly  no  one 'will  bid 
for  this  railroad  property  without 
the  iadvice  ot  skilled  and  ex'peri- 
enced  engineers,  whose  inspection*  of 
the  property  and  what  m'ay'^  be 
found  on  it,r(30upled  with  the^'list 
of  cars;  etc.,  provided  for  in  the 
decree;  will  give  all  the'informatibn 
needed  for  the  exercise  ,df  .an  initelli- 
gent.  judghieht."  This  decrfee  ^as 
modifiied  in  this  respect  iiponappe&l 
by  the  following  prnv'isioriC17.7'Fea. 


926)  :  "That  an  inventory  shall  be 
prepared  by  the  special  master  and 
by  him  left  with  the  clerk  6f  this 
court  when  and  as  directed  by  this 
court.     This  inventory  will  ehumer- 

:;  ate  the.  rolling  stocki  of  the  road  in 
the  possession  of  the  receivers,  stat- 
ing the  type  and  character  of  each 
item  and  giving  its  number.  This 
inventory  will  also  .state  the  nuni- 
ber  anii ,  location  of  the  various  dy- 
namos, trai^sf ormers,  a.nd  convert- 
ers, and' the  number  of  horses.     The 

'  inventory  shall  include  such  other 
articles  of  personal  property  in  jthe 
possession  of  .the  receivers  as  in 
their  opinion  ar^e,  of  ,^  value  in  ex- 

'  cess  'of '  one  '  hundred  -dollars '  each, 
and  such  additional  articles  as  the 
special  mastfer  shall"  think  it  'wise 
to  incliide.  Such  inventory  and 
valuation-  Shall  be  advisory  only, 
and  shall  not,  with  respect  to  value 
or  title  OP  any  other  matter;  be  con- 
strued as  a  warranty,  but  all  pur- 
chases shall  be'  deemed  to^^be  riiade 
in  reliance  >  upon  the  purchaser's 
own  knowledge  or  information  as  to 
'the  property  purchased^  The  pi-op- 
erty,  both  real  and  pergonal,  hereby 
directbdHo  beJsold,-  may  be .  inspect- 
ed^byrintendirig  bidders  at  the'sale 
hereunder,'  subject  to  such  i-easbn- 
.  able.  :*6gulations  as  the  receivers 
may.  preiscribe."  '     .' 
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.The  conditions  of  the  sale  should  be  in  general  similar  to  those 
ainnexed  to  ordinary  sales  of  similar  property  in  the  vicinity.®'' 
A  decree  of  foreclosure,  which  orders  a  sale  of  1  all  the  property 
of  i  the  mortgagor,  is  not  construed  as 'directing  a  sale  of  money 
collected  by:  a  receiver  of  .Ms  property,'  unless  it  expressly  so 
directs.**  A  salfe:'by''a  receiver  is  not  invalidated  by  his  an- 
nouncement at  the  sale  ithat  the  purchaser  will  have  the  option 
ailsotO  buy  I  other  property  not;  covered  by  the  order  of  sale 
but  acquired  by  him  inlthe  due  course  of  his  receivership.*^ 
Where  property,  not;  embraced  in  a  decree:  of  foreclosure,  is 
seized  fop  saleiby  the  master^  he  is  liable,  to  the  owner  in  tres-- 
pass;  but  an  application  to  reeovex  the  possession  of  the  prop- 
erty can  only  be  made;  to  the.  ccflirt  that  appointed  him.*"  The 
sale  [should  be,  advertised  at  [Jieasti  twice  and  the  advertisement 
should,  giye  such  a  descripticolj of. ;the; property  as,.clea,rlyito; in- 
dicate, and  jLdentify  it."  , .The  ,Act  of  JMarch; 5,  :1S93  provides : 
"Sec,  [3.  That.Jiereafter  no  .sale;  of  real 'estat^  under  any  order, 
judgment,  or  decree. of  any  JJnited.Sjiates., Court  shjall  be  had 
without,  previous  publication  of  notices  of  such  proposed  sale 
being  ordered,  and  had  once  a  weet.  f or  git  least,  four  weeks  prior 
to  such  saleiin'at  least  one  newspaper  printed,  regularly  issued 
and  having  a  general  circulation  in  the  county  and  State  where 
the  real  estate  proposed  to  be,;  sold  is  situated,  if  such  there  be. 
If  said,  property  sha,ll  be;siiuated;in,iaote,.thaii  one  county  or 
state^- sUeh  notice  shall  be  published  in  such  of  the  counties 
where  said' property  is- -situated,  aS' the' coTirt  tnay  direct.  Said 
notice  shall,  amoiig  other  things,  describe  the  real  estate  to  be 
t|ie. notice  of  sale  herein  provided  for  ,to  be  made,  in  such  otlier 
spld.  The , court  may,  in  its, discretion,  direct  the  publication. of 
paper  as  may  seem  proper."**    It  was  held  .in  the  district  of 

STIbid.     See  Bacon  V.N.  W.  M.  8lKauflman    v.    Walker^    9    Md. 

JLi'  I.  Co.,  131  tJ.'  S.' 258,  33  L.  ed.  229;  Merwin  v.  Smi'thi  1  Green  Ch. 

128;  Tre'adwell  v.  ITni^ed  V.  C.  Co.,  (N.  J.)   182;  I)a,niell's  Ch.  Pr.,  ch. 

47'App;?DivJ  (N.  Y.)   613.  ^  xxvi.     See  Ray  v.  Oliver,  6  Paige 

M  Washington  Trr.  Co.' V.  Cal'ifoti.  (N.  Y.),  489;   Treadwell  v.  United 

iiia,\,S.  D.  &  Tr;  Co.,  CO;  A.,  115  V.  C.  Co.,  47  ApJ).  Div.  (N:  Y.)  613. 

Ee^^O.      •-        '        '-  »227    St;   at  L.   751,   3   Fed.'  Sf. 

29  Lake  S.  I.  Co.  v.  Brown;  Bon-  Ann.  54,  Conip.  St.  710,  §  3,  Pierce's 

fiell-&'Co;v44'Fea..S39.'"" '^    '  Fed.'Code,  §  7684    It  has  been  held, 

so  Perry  v.  'jfacoma  Mill' Co.,  d.  in   bankruptcy,   that   an   adivertise- 

C.  A.,  152  Fed.  115.   "  ment  is  suffieirat  when  it  requests 
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riorida,  that  real  property  must  be  sold  at  the  door  of  the  court- 
house in  the  county  where  thj  land  is  situated.*'  This  statute  is 
mandatory.'*  It  has  been  held  that  a  purchaser,  even  after 
confirmation,  can  reject  the;  title  because  of  a  failure  to  comply 
■with  the  act.'*  It  is  the  safer  practice  for  trustees  and  receivers 
in  bankruptcy  to  comply  with  the  same.'®  This  statute  super- 
sedes the"  provisions  in  any  mprtgage  and  trust  deed  and  a  fore- 
closure decree  need  not  conform  to  the  latter,'''  although  it-  is 
the  safer  practice  to  comply  with  both  the  statute  and  the 
instrument,  It  has  been  held  that  such  an  advertisement  once 
^a.  week  for  only  twenty-seven  days  before  the  sale  is  not  a  com- 
pliance with  the  statute.:"  Where  a  sale  was  cried  substantially 
at  the  hour  advertised,  and  n5  objection  because  of  the  delay 
was  then  made,  it  was  not  invalidated  because!  efforts  made  to 
enjoin  the  sale  had  caused  a  slight  delay."  The  master  has 
power  to  adjourn  the  sale,  even  after,  the  auction  has  begun  and 
bids  have  been  made.*"  A  State  court  has  held  that,  where  a 
sale  is  adjourned,  no  advertisement  of  the  adjournment  is  re- 


bids  to  be  submitted  at  a  certain 
(late,  time  and  place,  and  call»  a 
meeting  of  the  creditors  then  and 
there  to  act  upon  any  bid  that  may- 
be submitted.  Be  Nevada-Utah 
Mnes  &  Smelters  Corporation^  198 
Fed..  497i  .,.,.■     ■  ■       ■ . 

83  Bornemann  v.  Norris,  47  Fed. 
438.  ,  ,       '.,...•, 

8*  Cumberland  Lumber  Co.  y. 
Turns  Lumber  Co.,  CO.  A.,  171 
Fed.  352. 

8S  Cumberland  Lumber  Co.  v. 
Tunis  Lumber  Co.,  C.  C.  A.,  171 
Fed.  ,352,  But  see  Glodehaux;  v. 
Morris,. C.  C.  A.,  121  Fed.  482.,  It 
opposing,  a  motion  to  confirm  the 
salejiof  whicjiinotice  iiaa  begn  served 
has  beenhield  thata  party,  l?y  not 
waives  ^any  objection /founded  upon 
a  failure  to  comply  -withithis'  stAt- 
upon.  his  attorney  ,  in  ,  the  suit, 
ute.  Nevada  Nickel  Syndicate,  v. 
National  N.  Co.^,  1P3  Fed.  331. 
•86^6    Britauia    Mining,   Co.,  .  D, 


Wis.  197  Fed.  459,  holds  that  the 
statute  applies  to :  proceedings  in 
banl^ruptcy.  Contra,  Re  National 
Mining  Exploration  Co.,  D.  Mass. 
193  Fed,  232.  '  ' 

37  Provident  Life  &  Trust  Co.  v. 
Gamdeni&  T,  By.  Co.,  C.  C.  A.,  177 
;  i;ed.  854., ,  It  has  ,  been  held  that  » 
foreclosure  sale  cannot  be  colla,ter- 
ally  attacked  in  another  suit  filed 
by  creditors  against  the  nibrtgagees 
and  others  because  Of  the  failure 
of  the  decree  to  comply  with  a  State 
statute  regulating  the  time  allowed 
for  a  redemptio;!.  before  a  sale.  An- 
drews V.  National  P.'  &  P,  Works, 
C.  C.  A.,  36  L.E.A.  153,  77  Fed.  774. 

88  Wilson  V.  N.  Y.  Muti  L.  I.  Co., 
65  Fed.  38.,  ,        .    ,^        ;  .. 

,89  Etna^Cpal  ,&  Iron  Qo.,  v.  Mart- 
ing  Iron  &,  Steel  Co.,  C.  C.  A.,-127 
Fed.  ^2,,      ,     .       .      : 

*o  Blossom    y.    lEailroad    Co.,    3 
Wall.  196,  18  L.  ed;  43. 
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quired."  The  same  statuteJ urther  provides :  "That  all  real  es- 
tate or  any  interest  in  land  sold  under  any  order  or^  decree  of  any 
United  States  -Ootirt  shall  be  sold  at  public  sale  at  ithe  Court- 
house of  the  county,  parish,  or  city  in  which  the  property,  or  the 
greater  part,  thereof,  is  located,  or  upon  the  premises,  as  the 
court  rendering  ;suoh  order  or  .decree  of  sale  may  direct."** 
"That  all  personal  property  sold  under, any  order  or  decree  of 
any  Court  of  the  United  States  shall  be  sold  as  proxidejd  in  the 
first  section  of  this  act,  unless  in  the  opinion  of  the  court  ren^ 
dering  such  order  or  decree, , it  woTild  be  best,  to  sell; it  in  some 
other  manner."**  An  omission  to.  comply  with  this  statute 
does  not  ma,ke  the  sale  void;  or,  it  has  been  held,  is  it  a  ground 
for  refusing  confirmation,  since  the  decree,  although  erroneous, 
is'  binding,  unless  reversed  upon  appeal.**  In  the  case  of  a  sale 
by  trustees  in  jjantruptcy  of  land  situated  in  another  and  dis-- 
tant  district,  it  was  held  they  need  not  be  present,  but  inight 
employ  an  auctioneer  and  leave  the  conduct  of  the  sale  to  hini,' 
the  deposit  require,d  of  Jbiddera  and  the  balance  of  the  purchase 
money  being  paid  directly  to  them.**  The  decree  for  the  sale 
nieed  not  name  the  master  who  is  to  Gon4uct  it;  and  in  case  of 
such  an  omission"^  the  sale  can  be  conducted  by  any  master  in 

*1  White  V.   Zust,   28   N.   J.   Eq.  ing  should  certainly  not  be  -taken 

107.  as  a  precedent  for  any  other.     The 

*2  27    St.   at   L.   751,   3   Fed.   St.  only  justification  for' it -was  that  the 

Ann.  54,  Cbmp.  St.  710,  §  1,  Pierce's  pledgee  was  threatening  a  sale  of  an 

Fed.  Code,  §  7682.    It  has  heeri  held :  important  part  of  the  property,  and 

that,  in  bankruptcy^  the  local  rule  there  was  every  reason  tc  suppose 

requiring  '  the   sale   by   the    official  that  the  usual  time  for  advertise- 

auctioneer  and  a  cbnspicubus'  notice  ment  of  the  property  could  not  safe- 

in  front  of  the  premises  two  days  ly  take  place  after  the  order  of  the 

before,    may    be    disrlegairded.;    and  referee  for  a  sale.     That -justified 

that  it  is   sufficient  if '  bidders  are  and    required    in    this    instance   a 

requested    an'i'  permitted   to   inake  somewhat     anomalous     procedures" 

•their  bids  at- a  creditors'  ttleeting.  TSe  Nevada-Utah  Mines  &  Smelters 

A    public    sale    was    thus    defined:  Corporation,  198  Fed.  497,  499,  per 

"That   all    persons    shall   have    the  Hand,   J.     Definition   disapproved; 

rifeht  to  come  in  and  bid,  that  the  s.  c,  C.  C.  A.,  202  Fed.  126.. 

bids  shall  not  be  held  open,'  except  *3  Ibid. 

With  the  bidders'  conseiit,  and  that  «*  Godchaux  vJ  Morris,  Gi  C.  A., 

121  Fed.  482. 
a  Be  '  National   Mining   Eiplora- 

court  said  however: '"This  prdceed-'  tion  Co.,  193  Fed.  232. 


notice   shall    be  'given   •publicly  ■  at 
which  "ail  biks'  kre  '  invited.'"-  ttie 


>;uiI;.,'.Z    .  '  I     ^     W 
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whose  hands  plaintiff  places  a  :oertified  copy  of  the  decree,** 
The  sale  is  conducted  in  substantially  ,the  following  manner,: 
The  master,  his  clerk,  or  a  person  appQaated  by  him,  is  present 
with  a  paper  upon  which  the  biddings  for  the  different  lots  are 
to  be  marked.*'  The  lots  are  successively  put  up  at  a  price  of- 
fered by  any  person  ptesent;  such  person,  according  to  the  Eng- 
lish practice,  signing  his  name  to  the  sum  which  he  offers  on  the 
;^aper.**  If  the  property  to  be  sold  consists  of  a  railroad'  and 
its  appurtenances,  it  is  usually  sold  as  a' single  thing.**  The 
same  rule  has  been  applied  to  a  complicated  street' railway -sys- 
tem °°  and' to  the  plant  arid' connections  of  a  water  cotmpany.^"' 
It  has  been  said  that  railroad  property  cannot  be  thus  sold  piece- 
meal except  by  the  consent  of  all  the  parties  expressed  in  open 
court  or  in  writing,'*  The  ordinary  rule  that  mortgaged  prenlj 
ises  mustbe  sold  in  the  inverse  order  of  their  alienation  is  not 
strictly  applied  wheji  it  would  produce  an  inequitable  result.*^ 


46  Seaman  v.  N.  W,  M.  li.  i,  .Co., 
86  Fed.  493/497.  ' 

«Dariiell's  Ch.  Pr.,  cK.  xxvi. 

«Daniell's  Ch.  Pr.  ch.  xxvi.  _  "A 
bid  for  property  of  a  bankrupt 
means  what  is!  commonly  under- 
stbod  as  a- bid;  that  is  to  say,  the 
purchases;  is  to  pay  something  to 
the  TeoeLver  for  the  property  pur- 
ehascd,  and  the  receiver  distributes 
the  proceeds  among  the  crieditorsi" 
It  was  there  held  that  "a  ■  proposir. 
tion  to  have  a  new  corporation  take 
over  all  the  assets  of  the  bankrupt; 
excepti  a  few  contracts,  {and,  then 
have  the  creditors,  of  the  bankrupt 
directly  accept^  in  place  :  of  their 
claims  against  the  bankrupt,  llnse- 
oured  obligations  of  the  new  corpo- 
ration, payable  at  different , dates  in 
the  future,  running'  from;  9  'to-  27 
months,"  was  not  a  bid.  Re.,  J.  B.  & 
j;  M.  Cornell  Co.,  186  Fed.  859,  860. 

*9  Bound  V.  South  Qaiolina.;  Ey. 
Co.,  46  Fed.:  315;  Comjjton  v.  Jesup, 
C.  C.  A.,  68  Fed.  263;  This  was 
done    where     a    mortgage     secured 


three  series  gf  bondsj  each  of  which 
had  a  prior  lien  upoii  one  of  three 
divisions  of  the  railroadrand  a  sub- 
ordinate, lien  upon-  the,  other  two. 
Farmers'  L.  &  Tr.  Co.  v.  Cape  F. 
&  V.  J.  Ry.. Go.,, 8^. Fed.  3^.-:,  ,, 

60  Guaranty  Trust  Co.  v.  Metrpr 
politan  St.  Ey.  Co.,  168  Fed.  937, 
ftif'd.  C.  G.  A.,  177  Fedi  925.  Where 
a  part, p|,  a  street  railroad  system 
covered  by  a  ;6rst. mortgage  could  not 
be  successfully  operated  without 
connection  .with,  ]the  remainder  pqv- 
ered,  by  ;  anp^l^er  mprtgage,  which 
was  also  a  second  mortgage  upon 
s,uch  part,  and  n,q  bids  were  receiyec^ 
on,  tlie.Sfile,  of  .-fchg.  part,  the  sale  of 
the- same  was  adjourned,  to  the  s^ame  . 
date  as, the  sale  of  that  covered  by 
the  secpn,d,  mortgage.  .  Morton  Ttust 
Co.  V.  Metropolitan  St.  Ey.  Cp.,  17;9 
Fed.  1010.  ;    .  '    , 

60a  Gity  of  Hew  Qrljeans  v.  How- 
ard, C,  C.  A.,',,16,0,  re(3l,.  39(3.    " 

SI  Bound ;  y. ;  South  ,  (Carolina   Ey. 
Co.,  46,Fed.fl6,  316.,  .,,,.      ,      ,_   " 

62  Phila.  M.  &  Tr.  Co.  v.  Needhani, 
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Ati' upset 'ptice  may  be  fixed,  below  •whicbtbe  property  cannot 
be  sdld.*''  The  court  may  niake  a'  ctoditioH'  of  the  sale  that  no 
bid  Phalli  b'e  considered 'iiilless  6adh  bidder  first  deposit  a  speci- 
fied sum  in  cash  or  in  check  certified  iby '  a  national  or  state 
batik"6rJa-trust  coimpany;  ihone  instsin&e  $25,000,'*  inothersi 
$5O',OO0,**  in  laiiotKer  $lf'O,'O0O,*'' and  that  no  bid  be  coiisidered 
ilKlesa  it '  eiieeed  a  specified' aaiouiii;"  Every  subsequeit  bid- 
der mitst  do  like -the  first  until  no  person  will  aidvance  on  the 
last  bid^  when^fc  last '  laidder' '  is '  declared  the  purchaser  1°'  un- 
less there  has- been  a  resetted  bidding;  fixed,  when  if  the  last 
bid  does  not  reach  the  reserved  one,  the  person  conducting  the 
sale  declares  that  the 'list' has  not  been  sold,  but  has  been  bought 
in'b;^  tibie'pei*sC)ns  iafefested'  in  l^h'e  estate.'®  The  master  may  be 
directed  to  offer  the  pfoper^]  first,  in  separate  lots  and  then 
as  entirety,  "'and'to  accept  ^  the 'highest  bid  made  at 
both'  sales.'*"'  ' In'"  the  ease'  of  a>  railroad  company,  /'the 
decree  may  provide  that  the  property  shall  be  sold,  first,  in 
separate  lots  as  junk  and  then  thfe  whole  as  a  railroad  in:  opera- 
tion, 'and  for  the  benefit  of'  the-  public  direct  'the  acceptance 
of  the  highest  bid  jipon  ^t|ie^  second  offer,  although  this  is,  less 
thap  what  the  property , fetched  in  ,peparate  lots,'*  andVa^sale, 
may  be  authorized,  for  a  .less ;  amount  to  a  bidderjivho  un^er^ 
takes  to  continue,  the  opOTation  ofitherrdad.**  ;' The. decree  may 

71  Fed.  597.     See  -Biggs  v.  Clark,  w  Fktoers'  L;  &  Tr.  Co.  v.  Sous- 

71    Fed,   560;-    Centrdr  Tr.    Co.    v.  tori   &' T.    C.   E.    Co.,   Pardiee    and 

Sheffield'  &  B.   C.  I.:  &  Ey.Cc, '60  Sabih,' JJ.^   May,   1888;    Hervey  v.' 

Fed.  1010.'      .       i   :■         ■■       •  Illinois  Mid.  Ry.   Co.,  U.   S.   C. -G: 

ssProvildent'-'Kife  ■&  Trust  G'o.  v.  S.  D.  111.,  June  io,  1886;  Eoosevelt 

Caniden'  &  T:  Ry.  Co.,  0.  C.  A.,  177'  vl^  ColumiuS,'  C;  &  I.  C.  Ry.  Co.;  U. 

Fed.  854;!  New  York  '  Trust  Co.  vJ  S;  C.  C,  N:  D.  111.,  Drummond  J., 

Portsmouth  &  Exeter  St.   Ry.  Go.,'  Nov.  IS,  1''882 ;  Jesup  v.  Wabash^  St; 

1S2'  Fed."-'72¥;'  iSte  Williams,  G.  C.  L.  &  P.  Ry.  Co./U.  S.  C.  G.,  N.  D; 

A.,  197  Fed.  1.  ■ '     '     '  IlL,  ■  Gresham,    arid  '-Jaoksota,  '  JJ., 

.  64  Farmers'  L.  &  Tt.  Co.  v.  G.  B.  1889,'   arid  ■  manyl  other   foreclosure 
&M.  R.  Co.,  lO'tes'sV  203v 


BSiEutrier  V.  I.,  BC  Si  W.  Ey.' Go.i  '  68  DanieWs  liGli.  Pr.i^iolt.  xxvi. 

8  Bisa.  315;  Provideiir Life  &  Trust'  69ibidi    '     -m  ;■'     ^" 

Co.  vii  Oamden  &  T.  Ry.  Co.,  G.  C.  eo.Bidwell.'v.  Buflf,  1*76  Fed.  174. 

A.,  177  Fed.  854.                       -          ■  61'NeW  York  Trust  G&:'V.:i'Drts- 

66-6uarai>ty  Trusty  .Go.  v.  Metro-:  nftutli   &  Exeter   St.  Ry.   Co.,   192 

pdlitaw  Sfc;  Ey.  Co.,>C."G.  A.;'  177  Fed.  728,-                  '      '    - 

Fed.i925,.'9S9,'           .>''  '    '     -  62  tbid. 
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provide  that  the  purchaser  must  assume  liabili,ty  ,foi:,all  claims 
against  the  property.*'  ,  A  limitation  of  the  time  for  itheil" 
presentment  is  usually  inserted  in  ;  lip  decree.®*  Upon  con- 
firmation, the  1;ime  to  present  such  claiws -may  be  indefinitely 
extended;*'  but,  in  such  a  case,  the  purchaser  might-jbe  re- 
lieved from  his  bid  should  he  so  request.**  The,  court  may 
authorize  payment  of  a  bid  in  bonds ,  secured  by  the  mortgage 
which  is  foreclosed.*''  It  seems  that  the  court,  may  direct  that 
the  sale  be  made,  for  cash,  in  a,  suit  under  a  railroad  mortgage 
"which  provides  that; the  purchase-money  may  be  paid  in  bondsi** 
In, general,  the  courts  are  prone  to  construe  provisions  in  a 
trust  deed  regulating  the  time  and.  manner  [of ,  the  sale  as  ap- 
plicable only  to  a  sale  under  the  power  without  an  application 
tothe:court;  and  unless  they  create  substantial  rights,  they,  are. 
not  always  followed  in  a  judicial  foreclosure  sale,*'  . , ,  , 

A  bid  may  be  i  revoked  any  i  time  before  the  hammer  falls.!* 
A  party  to  the  suit  who  is  mot,  ar trustee  has  the.  right  to  buy  at 
the  sale  without  express,  leave  in  the  order  or  decree,  al-; 
though  it,  is  usual  to  grant,  such,  permission  expressly. '''\, ,  .^^here 


63  Guaranty  Trust  Co.  v.  Metro.- 
politan  St. '  Ry.  Co.,  168  Fed.  93Y ; 
aff'd.  C.  C.  A.,  177  F^d.  925;  Mor- 
ton Trust  Co.  V.  i  Metropolitan  St. 
Ey.  Co.,  170  Fed.  336;  Pennsylvania 
Steel  Co.  y.  New  York  City  Ry.  Co., 
194  Fed.  546.  Such; a  p^jovision  was 
held  to  he  no  bar  to  the  issue,  of 
an  execution  against  the  property 
by  a  judgment  creditor  with"  ^  piior, 
lien,  who  had  failed  to  file  his  claim 
in  accordance  ,\yith !  the  decree. 
Trust  Co.  of  America  y.  Norfolk  & 
S.  Ry.  Co.,.  183  Fed.  803. 

64U.  S.  Trust  Co.  v.;  New  Mexico, 
183  U.  S.  535,  46  L.ed.  316,  Such 
an  order  was  construed  as  not.  ap- 
plying to  claims  which  were  in  suit 
before  the  same  court  at  the  time 
it  was-  made.,  Southern  Ry.  Co.  v. 
Townsend,  C.C.  A.,  161  Fed.  310. 

6B  Oloott  V.  Headrick,  ,141  U.,  S,; 
543,  547,  35  L.  ed.  851,  853. ; 

66  Ibid. 

67Ketchum  v.  Duncan,  96  U.  S. 


659,  24  L.  ed.  868.  As  to  .payment 
in  stock,  see  Treadwell  v.  United  V. 
C.  Co.,'47  App.  Div.  613,  619. 

68  Farmers';!..  &,Tr.  Co.  v.  G.  B. 
&  M.  R.  Co.,  10  Biss.  203;  s.  c,  6 
Fed.  100.  - 

69  Low  V.  Blackford,  C.  C,  A.,  87" 
Fed,  392;  Toler  _v.  East  Tenn.,  V. 
&  G.  Ry.  Co.,  67  Fed.  168.   ,  • 

'OBlossomj  V.  Railroad  Co.,  3 
Wall..  196,  18  L.  «d.  43.  See, May- 
hew, v.  West  "^a.  0".  &  0.  L.  Co.,  24 
Fed.  205,  215.-  ;;,,    .     ,     ./ 

VI  Smith  V.  Black,  115  :U.  S.  308, 
29  L.  ed.  398;  Pewabic  Mining  Co. 
v.: Mason,  .145  U.  g.  349.,, 363,  36  L. 
ed.  732,  736.  "Such  ia  provision  is 
inserted  merely  to  obviate  the  tech- 
nical rule  that  parties  to  the  action 
cannot  buy,  and,  is  not,  intended  to 
determine  equities  between  the  par- 
ties to  the  action,  or  between  such 
parties.'  and  others."  SehoUe  v. 
Scholle,  101  N.  Y.  167,  172.  Where; 
a  trustee  has  an  interest  which  he 
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the  trust  deed  so  provides,  a  trustee  may  be  authorized  to,  hid 
itpon  the  sale  and.  to  buy  in  the  property,, for  the  benefit  of 
those  whom  .he  repi-esents.''^  Bidding'  by  the  trustees,  which 
increased: the  purchase  price  and- encouraged  competition,  was 
held  not  .to,  invalidate  the  sale.''  tThe  highest  bidder  ;|,or,  the  • 
property,  who  is  willing  :an,d  able  to  comply  with  the  terms  of 
sale,  is„e!ntitled  to  have  .the  jjid  accepted  and  reported  for  con- 
firmation.''* Where  a  trustee  in  ban!feruptcy  was  directed  to 
advertise  for  bids  of  certain  assets,  ;which  were  to  be  accom- 
panied by  a  certified  check  for  a  certain  amount'  and  bid  upon 
on  a  specified  date,'  the  sale  to  be  subject  to  confirndation  by  the 
court,  with  dates  fixed  for  objections  and  a  hearing ;  it  was  held 
that  the  trustee  was  only  '■  anthorized  tO'  receive  bids  and  not 
to  sell  and  that  the  highest  bidder,  who  had  been  notified  to  that 
effect,  had  no  right  to  complain  because  the  bids  were  reopened 
and  the  property?  subsequently  sold  for  "a  higher  price.''*  A 
sale  does' not  take  effect  until  it  has  bfeen  confirmed  by  the 
court.''*  It  is  the  duty  of  the  raaster  to  file  a  report  of  the  sale, 
but  his  failure  to  report  his  costs  and,  expenses  does  not  affect 
the  validity  of  the  sale.'"  Tie  proper  practice  in  order  to  ob- 
tain a  confirmation  of  a  sale  is  to  obtain  an  order  nisi^  unless 
cause  to  the  contrary  bci shown  within, a  specified  time,  that  the 
sale  shall  be  confirmed,  and,' .after 'seirvice  of  the  same  upon  the 
parties,  to  the  cause  or  their  solicitors,:  to  apply  to  the  court 

wishes  to  protect  by  bidding  at  the  Tejiayhew  v.  .West  Va.  0.  &  O.'L. 

sale,   he   may   obtain   leaye :  to  bid  Co.,  24  Ted.  205,  215;   Pewabio  M. 

upon   a   special   application  ,  to   the  Co.  v.  Mason,  145  U.  .S;  349,   364, 

court  upon  notice  to  all  parties  in-  36   L.    ed.    732,   737;    Tennessee   v. 

terested.     Scholle,  y.  Scholle,  lOl-N.  Quintard,  C.  C.  A.,  80- Fed.  829,  835. 

Y.   167,   173;   Merkle's.  Estate,   182  But,    in  .lUinois,  ..where,  the    State 

Pa.    St.    378.     See   also   Cooley   v.  practice,  did  not  require  oonflrmation 

Cooley's  iHeirs  .(Tenn,  Ch.  App_.)f,  37  and  a  deed:  by  a  Federal  master  had 

S.  W.  1028.,     t-    i.     ,     '                ,   '.  been  given,  without  the  sale  haying 

'^Etna  Coal  &  Iron  Co.  v.  Mart-  been  soflflrmed:  it  was  held  that  this 

ing  Iron  ,&  Steel  Co.,;  C,  C.  A.,  127  gave    the,  purchaser    possession    of 

Fedi  32.f,                         ',        ...      ,|  underlying  ,gtn&ta  of  coal  and  con- 

fS  Etna  Coal  &  Iron  Co.  v.  Mart-  stituted  color  oi  title  to  the  same 

ing 'Iron  &,'S.t66l  Co.,,  C,  C.  A.,  127  within    the   meaning   of    the,  State 

Fed'.  32.  ..    ,    ■■  .  .           ■  .  ;  ,  statute   of    limitations.      Faulds   v. 

74  Be  Williams,  C.  0.  lA.,,- 197  Fed.  Tilton,  C.  C.  A.,,  392  Fed,  297. 

j_       I    .'   .  ,   ,        ...     ■'"'  ,  "Clark   V.   low?,,  jFruit  Co.,   185 

75  Re  Chandler,  C.  C.  A.,.  194  Fed.       Fed.  604 
944. 
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for  an  order  of  confirmation  absolute  upon  the  production  of  an 
affidavit  of  the  service  of  the  order  nisi'  and. proof  that  the 
cause  has  been  shbwn.'"  It  has  been  held  that  ^notice  of  ap- 
plication for  the  decree  nisi  miist  be  given  to  the  solicitors  in 
the  cause,  and  that  proof  of  service  thereof  "must  he'  filed  with 
the  motion.''  The  usual'  time^'  specified  in  the  decree  nisi,  is 
eight  days,  in  the  absence  of  a  special  rule,*"  or  'under  Extra- 
ordinary circiinistances.  The  receiver,  Or  an  interested  cred- 
itor, as  well  as  the  purchaser,  may"  make  the  motion.*'  The 
court  may  confirm  the  sale,  in  vacation  as.  well  as  term  time.** 
It  is  doubtful  whetheir  a  court; has  power  to  confirm  a  sale  that 
it  has  not  previously,  ordered.'*  When  the  marshall  sold  prop- 
erty not  included  in  the  decree  of  sale  and  the  court's, attention 
was  not  called-thereto,  it  was  held  that  a  geriera,l  order  of  con- 
firmation did  not  ratify  that  part  of ,  his  sale.'*  The  highest 
bidder  should  usually  be  allowed  a  reasonable  time  within^  which 
to  examine  the  title  i  of  the  property  before  the  sale  is  con- 
firriied.''  Before  the  confirmation  of  the  sale  any  person  inter- 
ested whether  a  party  or  a  stranger,  may  intervene  and  have 
the  sale  set  aside  upon  payment  of  the  purchaser's  'expenses  aiid 
the  offer  of  a  sufficient  advance  in  price.'^  When  the  highest 
bid  is  not  accepted,  the  highest  bidder  is  returned  all  money 
that  he  has  paid  and  is- usually  also  compensated  for  any  ex- 

78  Pewabic  M.  Co.  v.  Mason,  145  W  Coltrane  v.  Baltimore  B'g  &  L. 

U.  S.  349,  363;  364,  36  L.  ed.  732,  Ass'n,.  326  Fed.' 839:      '. 

736,  737;  Daniell's  Ch.  Pr.  (]st  Am.  80  Ibid.         .                     ; 

ed.)     1461.     The-Engllsh   practice,  81  Ibid. 

whkh  has  been'  followed  in  the  Dis-  82  Central  Tr.  Co.  of  New  Y6rk  v. 

trict  of  Michigan,  is  to  provide  in  Sheffield  &  B.  C.  I.  &  Ey.  Co.,  60 

the  order  nisi  that  cause  be  shown  Fed.  9.     ' 

within  eight  days.     Ibid.     In  rail-  83  Minnesota  Co.  v.  St.  Paul  Co., 

road    foreclosure    and    other    cases  2  Wall.  609,  641,  17  L.  ed.  886,  898. 

where  the  persons  interested  live  at  84  Ibid.                       '    ' 

a  distance  from  the  place  or  sale,  86  Buell  v.  Kanawha  Xumber  Cor- 

more   time   should   b^e  allowed.     It  poration,  C.  C.  A.,  185  Fed.  309. 

has    been    held    that    creditors    in  •  86  Blackburn  v.   Selma  E.   Co.,   3 

bankruptcy  are  not  entitled  to  no-  Fed.  689;   Central  Tr.  Co.'  v.  Shef- 

tice    of    the    motion.      Re    Nevada-  field  &  B.  C.  I.  &  Ey.  Co.,  60  Fed.  9 ; 

Utah    Mines    &    Smelters    Corpora-  AUgaif  v.  Fisher  &  Co.,   C.   C.  A., 

tion,  198  Fed.  497.  143  Fed.  962;  s.  c,  as  Re  William 

F.  Fisher  &  Co.,  148  Fed.  907.  . : 
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penses  that  lie  lias  oonseqiaently  incurred.''  i  Before  tlie  cgn- 
firma^ion,  anyjperSon  may  intervene  and  obtain  an  order  es- 
tablishing a  lien  upon  the  property-?'  ;The  confirination  may.  be 
upon  terms,'*  or  subject  to  such  claims  against  the  property  as 
may  thereafter  be  asserted.'"  But  it  is  usual  to  insert  in  the 
decree  a  direction  that  they  must  be  presented  within  a  specified 
period.'*  As  a  condition  of  the  confirmation  of  the  sale,  the 
purchaser  may  be  required  to  assume  responsibility  for  obliga- 
-tions  of  the  receiver  or  for  the  payment  of  claims  entitled  to  a 
preference  over  the^mortgage.'*  Such  provisions  in  the  decree 
for  a  sale  or  for  a  confirmation  of  a  sale  are  considered  to  be 
equivalent  tq. the  reservation  of  a  lien  for  the  payment  of  pur- 
chase-money,. aEidi  they  mayibe  enforced  by  the  court  upon  a 


87Buds6n  ■  y.^  N. '  Y.  ='&  Albany 
Transp.  Co.,  G.  C.  A.,  188  Fed;  630. 
There,  a  year-  or  more  i  after  boats 
bad  been-  sold,  the  sale  was  set 
asidei :  ibecstuse. '  of  erroneous  nstate- 
memts  made  by  the- auctioneer;  and 
it  was  held'  that  the  buyer  was  'en- 
titled to  receive  from  tlie' proceeds 
•of' the  second  sale,  in  addition  to  the 
amount  paid  on  the  bid,  the  full 
amount  expended  on  the '  boats, 
which  had  increased  their  value, 
but  riot  the  amount  of'  a  prior  lien 
which  it  had  pkid  'in  -reliance  upon 
u,  report  of  -the'  master  sustaiining 
the  same,  which  was  subsequently 
overruled  by  the  court,  and  that  it 
was  not  changeable  for  the  lise  of 
the  boats  from  which  it  i  realize^ 
■nothing.  It  was  subrrigtuted  to  the 
rights  of  the  claimant  of  the  lien 
as  a  general 'creditor  for  the  amount 
thereof.  Allgair  v.  Fisher  &  Co.,  0. 
C.  A.,  143:  Fed.  962;  s.  c,  as -iSe 
William' Fi  Fisher' &  Co.,  148  Fed. 
got.  •■  :   ■'•>''.  -  ■■      •  '    "■    ■■ 

"  '88  Tennessee  v.  Quintard,  C.  C.  A., 
80  Fed.  829i  iW'haS  been  hfeld  that,, 
after  'a  '  deOiee '  erf"  foreclosure,  pro- 
sieiidin^s  for  an  eJCaiiiiiiatiori' pro  m- 
teressisuo  miay  be  instituted  by  the 


complainant  against  persons  not 
-parties  to  the  action  claiming  soihe 
■interest  ;ini  i  the  property,  that  in 
sucli  a  proceeding  the  court  may 
deterniine  -the  title  to  the  property 
and  award  possession-  of  the  same, 
that  if  it  adjudicates  in  favor  of  the 
complainant '  the  "felaimant  may  tie 
eii joined  against  further  interfer- 
'eiice, '  and  I  that-  even'  if  no  such  in- 
juinction  has  been-  granted-  it  is  a 
contempt  for  the  claimant  to  ap- 
pear at  the  auction  sale  and  pre- 
vent the  complainant  by  threats 
from  selling  the '  property;  West- 
lake  v;  Marrin,  C.  C.  D.  Pa.' October 
Session  190'8,  N.  Y..  L.  J.  July  7tli 
1910.  See  Westlake  V.  Marrin,  176 
Fed.  7i2,ysupr-aj  §  311. 

89  Farmers'  1,.-  &  Tr.  Co.  v.  G.  B. 
&  M.  R.  Co.,  10  Biss.  203;'S.  C,  6 
Fed.  100;  F.  L.;&Tl-.  Co.  v.  Central 
E.  Co.  of  Iowa,  17iFed.:758.     ' 

90  Tenhessee  v.  'Quintard,  80  Fed. 
829.'  ■■•■'  =  ■'■     ■■■■  '>    ' 

■9iu.  Si  Trust  Co.  V.  New  Meiico, 
183  U.  S.  537,  .46  L.  ed.  316. 

92  Farmers'  L.  h  Tr.  Go.  v.  Cen- 
tral R.  of  iowa,17  Fed.- 758.  Where 
an  appeal  has'  been  "taken  from  so 
much  of  a  bill  as  grants  a  prefer- 
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summary  application  at  any  time.^'  A  sale  inay  be  confirmed 
before  the  whole  purchase  price  is  paid.**  Should  the  pur- 
chaser fail  to  pay  any  par't  of  the  amount  promised,  a  resale 
will  be  ordered  either  before  or  after  the  confirmation .  of  the 
original  sale,  provided  that  the  rights  (;f, third  persons  have  not 
intervened.**    He  may  be  compelled  by  attachment  issued  upon 


ence,  the  confirmation  may  be  con- 
ditioned upon  the  payment  to  a 
surety  upon  a  supersedeas  bond  of 
the  amount  paid  by  such  surety  to 
the  preferred  creditor  upon  an  a,f- 
firmance;  or  a  lien  upon  the  prop- 
erty may  be  given  to  such  surety. 
Continental  TrT  Co.  v.  American 
Surety  Co.,  C.  C.  A.,  80  Fed.  180. 
Where  a  decree  of  sale  directs  that 
the  purchaser  pay  certain  prefer- 
ential claimSj  he  cannot  upon  such 
payment  be  subrogated  to  the  rights 
of  the  original  claimants  and  prove 
the  claims  against  the  fund  in  the 
hands  of  the  receiver  for  distribu- 
tion. Morgan's  L.  &  T.  E.  &  S.  S. 
Co.,  v.  Moran,  91  Fed.  22.  Cf. 
Southern  Ey.  Co.  v.  Bouknight,  70 
Fed.  442.  It  has  been  said  that. the 
assignee  of  a,  purchaser  cannot  set 
up  against  such  claims  a  title  ac- 
quired at  a  subseqfuent  sale  by  an- 
other court.  BjCltimore  Tr.  &  G. 
Co.  Vi  Hofstetter,  C.  0.  Al,  85  Fed. 
75.  It  has  beep  held  that  a  decree 
directing  the  sale  of  railroad  prop- 
erty upon  foreclosure,  "subject  only 
to  the  liens,  in  respect  to  the  ,por- 
'tions  of  property  enumerated,  to 
the  burden  of  which  such  sales  were 
specified  herein  directed  to  be  made,'' 
hy  implication  releases  the  .  pur- 
chaser from  liability  to  pay  taxes 
which  accrued  before  or  during,  the 
receivership;  and  that  he  can  insist 
upon  payment  of  such  taxes  from 
the  earnings  of  the  receivership  or 
out  of  the  purchase  money.  The 
same  case  holds  that,  in  the  absence 


of  a  provision  in  the  decree  to  the 
contrary,  the  purchaser  of  railroad 
property  at  foreclosure  sale  takes 
the  same  subject  to  any  existing 
defects  in  its  title,  and  that  he  can- 
not insist  that  claims  for  unpaid, 
rights  of  way  shall  be  paid  from 
the  proceeds  of  the  sale.  First  Nat. 
Bank  v.  Ewing,  103  Fed.  168.  See 
infra,  §  404.  Where  a  decree  fore- 
closing two  .mortgages  required  the 
purchaser  to .  pay  all  claims  which 
should  be  adjudged  "prior  in  lien  to 
the  mortgages  foreclosed,"  and  the 
proceeds  paid  the  first  mortgage  in 
full ;  it  was  held  that  the  purchaser 
must  pay  a  claim  duly  filed,  which 
was,  adjudged  prior  in  lien  to  the 
second  mortgage.  Central  Indiana 
Ey.  Co.  V.  Grantham^  C.  -C.  A.,  143 
Fed.  43. 

93  Continental  Tr.  Co.  v.  Ameri- 
can S.  Co.,  Ci  C.  A.,  80  Fed.  180. 
See  Dubuqxie  &  S.  C.  Co.  v.  Pierson, 
C.  C.  A.,  70  Fed.  303.  ■■■-,    ' 

94  Be  National  Mining  Explora- 
tion Co.,  193  Fed.'  232.      . 

95  Stuart  V.  Gay,i  127  U.  S.  518, 
32  L.  ed.  191.  A- purchaser  who  has 
delayed  payment  of  his  bid  for  some 
time  after  the  confirmation  of  the 
sale  will  not  be  .allowed  the  earn- 
ings ;of  the  property  in  the  inter- 
vening time.  Boyle  v.  Farmers'  L. 
&  Tr.  Co.,  C.  C.  A.,  80  Fed.  930. 
The  court  will  not  refuse  to  confirm 
a  sale  upon  the  ground  that  the  pur- 
chaser has  not  made,  the  full  cash 
payment  r^uired,  ,,when  hp  has 
paid  a  substantial  sum,  and  therp 
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a  'rule,  or  order  to  show  cause  without  a  new  suit,  to  pay  the 
difference  between'  his /bid'  and  the  amount-  realized  from  the 
second  sale;  even '  though  the  sale  has  not  been  confirmed.** 
The  same  remedy-' may 'be  ^applied  against  the 'buyer  at  a 
private  sale  authorized  by  the  court.*'  Where,  at  the  sale,  an- 
nouncement is  made  of  a  lien  claiided  upon  the  property,  the 
buyer  is  charged  with  notice  of  the  same  and  takes  subject  there- 
to if 'it  is  otherwise  valid.'*  A  defect  in' the  title  of  the,  prop- 
erty, which  has  not  been  referred  to  in  the  advertisement  or 
terms  of  sale,  or  a  misrepresentation  concerning  the  amount  of 
claims  for  prior  liens  made  by  the  auctioneerj  even  if  by  inad- 
vertence, are  sufficient  reasons  for  not  enforcing  the  bid.""  It 
has  been  held  that^  even  after  confinnation,  a  bidder 'is  not 
obliged  to  pay  the  promised  amount  w;hen  the  sale  was  not  made 
in  compliance  with  the  statute  previously  quoted.**  Such  a 
resale  may  be"  ordered  by  a  summary  proceeding  upon  the 
return  of  an  order  to  sliow  cause  served  upon  the  purchaser,^"" 
and  upon,  the  parties  at;whose  suit  the  sale  was  made."* 

,  A  judicial  sale  mayi  be  set  aside  for  fraud,*"*  mistake,"' 
accident'  or  other  unconscionable  circumstances.***  ,  It,  seems 


is  no  reason  to  suppose  that  he 
will  not  pay  the  balahcci  upon  the 
entry  of  the  order  of  '  oonfirfliation. 
Ifidelity  I.,  Tr.  &  S.  D.  Co.  v.'  Eoan- 
oke  Irbn  Co.,  84  Fed.  752. 

98  Stuart  v..  Gay,  127  U.  S.  518, 
32  L.  ed.  .191.  Camden  v.  Mayhew; 
129  U.  S.  73,;32  L,  ed.  608;  Qeiitral 
T^,  Qp.  V.  Cincinnati,  J.  &  M,  ]^.  Co„ 
58  .Fed.  50.0.  ;      ,,         , 

97  Re  J.  Jungmann,  C.  C.  A..,  18,6 
Fed.  302. 

98  The  Dana,  190  Fed.  650;  Buell 
V.'  Kanawha  Lumber  Corporation, 
C.  A.  A.,  185  Fed.  109.  But  where 
the  buyer  at  a  receiver's  sale  did  riot 
rely  upon  the  i-nventory  and  ap- 
praisement, but 'before  the  sale  ei- 
afaiinid'  the  property;  'it  was  held 
that 'the  ixHe  of  caveat  emptor  ap- 
plied and  that  he  was  not  entitled 
toi  an  iabktement  of  'the  priCe  be- 
cause of  the.  inability  orf  the  receiver 

Fed.  Prac.  Vol.  II.— 79. 


to  deliver  part  of  the  property  der 
scribed,  in  the  inventory.  Horner  v. 
Ooptinental:  &  ,  Commercisll  Tr. 
&  Sav-.  Bank,  C.  C.  A.,  198  Fed. 
832. 

98aHudson  V,  N.  Y.  &,.  Albany 
Transp.  Co.,  C.  0.  A.,  180  Fed.  973. 
See  note  87,  supra. 

99  Cumberland  Lumber  Co.  v.  Tu- 
nis, Lumber  Co,,  C.  C.  A.,  .:171  Fed. 
352. 

100  Stuart  V.  Gay,  127  U.  S.  518,i 
32  L.  ed.  191.  See  Jeffrey  v.  Brown, 
29  Fed.  476. 

lOiTerbell.v.  Lee,  40  Fed.  40. 

108,  Louisville  Tr.  Co.  v.  Louis- 
ville,'N.  A.  &  C.'Ry.  Co.,  174  U.  S. 
674,  43  L.  ed.  1130;  James -v.  Mil- 
waukee &  M.  R.  Co.,  6  Wall.  752, 
18  L.  ed.  885.   ,        '       . 

103  Whitney .  V.  Nat.  Ex.  Bank,  84 
Fed.  377.. 

lOfSchroeder  V  Young,  161  U.  S. 
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that  the  stocl^holders  of  a  corporation  hold  their  voting  power 
and  control  over  the  officers  subject  to  a  quad-trust  for  the  ben^- 
fit  of  its:  creditors ;  that  consequently  vs^heni  they  or  their  officers 
waive  a  defense  or  take  other  proceedings  which  shorten  i  a 
foreclosure  suit,  an  arrangement  lriad^  orally  or  in  writing  be- 
fore ihe  sale  under  which  the  purchasers  reorganize  the, assets 
and  convey  them  to  a  new  corporation,  the  bonds. and  stock  of 
which  are  divided  among  the  bond,  and  stockholders  of  the 
mortgagor,  excluding  any  other  creditors  from  an  intej?est  in 
the  same,  even  when  stockholders  have  to  pay  for  the  right  ito 
participate  in  the  reorganization,  is :  fraudulent,  and  .that  for 
that  reason  the  foreclosure  will  be- set  aside."°_  ^A  court  of 
bankruptcy  confirmed  a  sale,,  although  objections  were  made 


3.34,  .40. L.  ed.  721;  Seaman  y.'  Big- 
gins,  2  N.  J.  Eq.  214,  34  Am.  Dei. 
200;  Chamberlain  v.  Larned,  32  "Sff 
J.  Eq.  295 ;  Woodward  v.  Bullock, 
27  N.  J.  Eq.  507;.  Wetzler  y.  Schau- 
mann,  24;  N.  J.  Eq.fip;  M\it.,  Life 
Ins.  Go.'  V.  Gpddard,  33  N.  J.  SqJ 
482.  See  Gardner  v.  Selieriiier^ ' 
horn,  Clarke's  Ch.  (N.  Y.)  101.  Re 
Shea,  C,  C.  A.,  126  Fed.  153. 

lOB  Louisville  Tr.  Co.  v.  Louisville, 
N.  A.  &  G.  Ry.  Co.,  174  U.  S.  674, 
43  L.  ed.  1130.  '  This  salutary  de; 
eiaion  of  the  Supreme  Court, 
■was  severely  criticised'  by  Judge 
Wood  in  the  same  case,  Fa;rm- 
ers'  L.  &  Tr.  Co.  v.  Louisville,' 
N.  A.  &  C.  Ry.  Co.,  103  Eea;  110. 
See 'pp.'  129",  130,' where  he^  oitfes  a 
number  of  authorities  in  support  of 
the'  validity'  of  such  a'  re-of^anSza- 
tion.  It  is  believed,  hoWever,  that 
the  decision  will  stand  and  will'  be 
a  means  of  'preventing  many  frauds. 
It  has  been  distinguished  in  Wen- 
ger  v.  Chicago  &  E.  R.  Co., '  C.  C. 
A.,  114  Fed.  34;' but  followM  No. 
Pac.  Ry.  Co.  v.  Boyd,  228 
U.  S.  482.  Analogous  to  the 
former  case  are  C.  R.  I.  A  P.  R. 
Co.  v.  Howard,  7  Wall.  392,  19L.^ed 
117;  Northern  Pac.  Ry.  Co.  v.  ifioyd, 


C.  C.  A.,  .177:  Fed.  804.  ,  Where,  on 
the  insolvency  of  a  land  company,  a 
reorganization  agreement  was  made, 
in  which  air  creditoi'S  were  entitled 
to  participaie,  and  a  large  part  of 
the  property  was -bought  at :  an  up- 
set price,,  fixed  in  the  de,e;ree,pf  sale; 
it  was  held  that,  after  confirmation, 
the  creditors  who  difl  no;t  join  in  the 
reorganization  epuld.  not  collaterally 
attack"the  sale  because  of  inadequa- 
cy of  the  purchase  price.  McEwen 
V.  Harriman  Land  Co.;  C.  C.  A.,- 138 
Fed.  7i)7.  Schuler  v.  Woodward, 
169  Fed.  1012;  Re'Fitmmg  Dick 
Creek  Mining'  Co.',  '-iflf  Fed.  106. 
In -lihe' absence  of  fraud  or  insolven- 
cy, it  seems  that  the  failure  of  the 
purchase):  at  a'  foreclosure'  sale  to 
perform  a  promise, jto  allow  second- 
mortgage  bondholders,  to  partieipato 
in  the  reorganization  is  notja  rea-, 
son  for,  .s,etting,  agid^  ;^h,e,  ^ale,.  but 
tb^t  the  only,  remedy  .^s  a  suit  '.o 
enforce  Ihgi  agreement.,,  Rpbinsor  v.. 
Iron  R.  Co.,-!l35  TJ.  S..522,.:34;  L..  ed. 
276.  Where  a ,  stockholder  objected} 
to  the  confirmation,  on,  the  ground; 
that  the  purchaser  bought; , for,  the 
holders  -  of  second '  mortgage  bonds> 
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hecamse  tihe  purchaser  aras  a  corporation  .organized  for  that 
purpose,  in  ^hicli  one  of  the i three  trustees  oi  ithe  bankrupt  was- 
a  stockholder,,  director  and  treasurer,  and  the  hid  was  made 
by  a  firm  of  lawyers  employed  for  that  purpose,  who  had  pre- 
viously acted -as  counsel  for  the  bankrupt  and  the  trustees  in 
certain  local  mattersj  when  a  reorganization  committee  of  the, 
creditors  had  approved  thei  purchase  and  the  stockholders,  of  the 
bankrupt  had  full  opportunity  to  join  in  the  reorganization."^ 
It  is  no  reason  for  vacating  a  judicial  sale  that  two  of  the  de- 
fendants' have  an  undivided  partial  interest  in  the  property 
and  that  it  is  impracticable  to  'have  their  interest  immediately 
adjusted,"''  A  sale  will  not  be  set  aside  after  the  confirmation 
for  inadec[uacy' of  price,  unless  the'  inadequacy  is  so'  gross  as  to 
shock  the'  conscience."*    The  court  inay'  impose  as  a  condition 


instead  of  for  a  company/  which,  un- 
der a  reorganization  J agi'eement,  rep-,, 
ognized  the,  stQckholdera;  but^  he 
failed,  to,  sho^y  that  that  fact  re- 
sulted iti  '1ms  b'diiig  ■oHisiiiiedJ  for' the' 
property,  or  that  the  value  was  less : 
than- the  amount  of  jthei  ibid,  or  ;that,j , 
after  payment  of  the  flrsfmortgage, 
any  surplus  would  be  left  for  the 
second  mortgage  bondholdera,  or 
that  he  himself  had  ever  accepted 
the  plan  of  reorganization;  it  was 
held  that  his  objections'  were  un- 
tenable. Ceiitral  ITrV  Co.  v.  Peoria, 
D.  &.  E.  Ry.  Cp.,;C.  C.  A.,  lis'  Fed. 
30.  For  a  case  where  a  tailure  to. 
assess  the  s,tiock  in  order  tp  prevent 
a  foreclosure  was  held,, to  be  .no, 
ground  for  setting,  asijde  ?.  foreclos- 
ure sale,  See,Symmes  v.  yriiion  Tr. 
Co.,  60  Fed.  830.  ,  A  judgment  of, 
foreclosure  is  not  collusive  orfraud- 
ulen,t  simply  ibecaMe!  the  mortgagor 
who  has, no  valid  defense  enters  an 
appearance  ■  or :  Bles .  an  answer  fail- 
ing'to  defend  the  ^suit  before  his. 
time  to  appeaii  empires.  ■  Diokermah 
vl  Northern  Tr.  Co.,  ITS  U.  S.  181,- 


:  44  L.  ed.  423.  See  §  258,.  supra.  Nor 
;  is  it  a,  ground, ;f or,  setting  aside,!  a 
foreclt^sure.  sale  that  the  same  per- 
sons  were   interested   as   officers   of 

.,,,,,[,  ,    ;  III 

cbrpbi-isttions  '  '  or  otherwise '  upon 
both  sides  of  the' suit,  where  there 
was  no  dejfense  and .  therei  is  no 
p,roof  ,of  fraud.  Leaver.wprth  Counf 
ty  y,  Chicago,..  E.  I.  &  P.  R. 
Co.,'''i34 'u!'  S.  eS'fi,'  3S  L.  ed? 
3064.  The  court  refused  to  sustain 
an  objection' to  a  bid  that  it  was  the 
intention  of  the. purchasers  to  form 
a  corporation  to  create  a  monopoly, 
dlmstead  v.  Distiliing.  &  C.  F.  Co., 
■73  Fed,  44.   ■  '.'''''' 

106  iJe  National  Mining  Explora- 
tion Co.,  193' Fed.  '232. 

lOTBidwell'v.  Huff,'  176  Fed.  174. 

108  Fidelity  I.,  Tf.  &  S.  D.  Co.  v. 
Eoaiibke  Iron  Co.,  84  Fed.  752 ; 
Graffain  v.  Burgess,  117  U.  S.  180, 
29  L.  ed.  839;  Simlnons  v.  Sharpe, 
138  Ala.  451,  35  So.  415;  Be  Ethier, 
118  Fed.'  107 ;  Cooper  v:  Galbraith, 
3  Wash.  C.  0.  546;  JSIe  Metallic  Spe- 
cialty Mfg.  Co.,  193-  Fed.  300.'  For 
cases  where  the  amount  of  tte  price 
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for  setting  aside  a  sale  that  the  moving  parties  first  tender  to 
the  purchasers  repayment  of  the  purchase-money "'  or -file  a 
bond  with  a  sufficient  surety  to  pay  the  costs  and  expenses  of  the 
new  sale.^"     Where  it  was  conditioned  upon  the  petitioner's: 
contracting  with  tiie  trustees  to  hid  a  stated  sum  at  a  resale, 
and  also  enough  to  pay  whatever  sum:  should  be  awarded  by  the 
court  to  the  former  purchaser  for  the  improvements  made  by 
Him,  it  waa  held  that  he  must  pay  that  award,  although !  ;he' 
bought  the  property  at  a  price  largely  in  excess  of  what  the 
order  required  him  to  bid."*    The  review  of  the  refusal  by, a 
master  or  referee  to  [approve  a,  sale,  because  of  inadequacy  of 
price,  should  be  deferred  until  the  resale,  since  if  the  bidder 
then  bujys  for  less  than  his  former  bid  he  is  not  injured-**^    The; 
validity  of  the  decree  for  a  salecani^ot  be  jreyiewed  by  objec' 
tions  to  the  confirmation  of  the  same.'*^     So  long  as  the  court 
keeps  control  of  the  case  an:  application  "to  set  aside  a  judicial 
sale  must  be  made  in  the  foreclosure  suit,  and  an  original  bill 
for  that  purpose  will  be  dismissed  unless  the  circumstances  are 
e;xtraordinary."*    How  long  after  confirmation  such  relief  can 
be  granted  upon  motion  is  a  matter  which  rests  largely  in  the, 
discretion  of  the  court  and  depends  upon  the  circumstances  of 
the  litigation."*    Where  the  originar  suit  has  been  finally  de- 
termined without  leave  reserved  to  niove  at  the  foot  of  tke  , 

was  considered  and  held  adequate,  109  Cunningham  v,  Macon  &  B.  R. 

see  Lake  S.  I.  Co.,  v.  Brown  B.  &  Co.,  Co.,  156  U.  S.  400,  39  L,  ed.  itl. 

44,  Fed.   539;   iSe   National   Mining  "OCha.se  v.  Driver,  C.  ,C.  A.,' 92 

Exploration  Co.,  lfl3,Fed.  232,  A  sale  ^ed.  780.      , 

for   $181,000   was   confirmed   where  ."''^e.  William   F.   Fisher   &   Co. 

the  property  had  been  appraised  at  ^-*^  ^^^-  ?P^- 

■$240,653,  but  its  .operation  could  not  "^  ^«  Metallic  Specialty  Mfg.  Co., 

be  continued  without  the  investment  193  Fed.  300. 

of  at  least  $100,000,  and  ninety  per  "*  Central  Tr.  Co.  v.  Peoria,  D.  &: 

cent,  of  the  stocicholders  and  cred-  ^-  ^^-  '^°-'  °-  °-  ■^■'  ^^^  Fed.  30;'. 

itors    were    satisfied.     Re  Peerless  ^of-^^*"^  ^-  Morris,  C.   C.  A.,   121 

Fpd     4S9, '  ' 

Finishing  Co.,  199  Fed.  350.    It  has  T"  l 

been  saidi  that  after  confirmation  of       .,      f,^^'"  ^^  ^'y*°"  ^^""^  °°-'  '^^ 

_  _  .  Ala,,  ■  o7j  yo. 

a  sale  under  execution  the  sale  can-  ,,,  ^^^^^^^,  ^  ^^^^  ^  ^  ^^^^ 

not  be  set  aside,  except  for  mistake,      ^rs'  &  M.,  T.   Go.,   148   N  Y    315- 

surprise  or  fraud.     Cowden  v.  Wild      Brown  v.  Frost,  10  Paige  (N    Y  )■ 

Goose  Min.  &,  .Trading  Co.,  C.  C.  A.,      243  ,•  Oampbsll  v.  Gardner,  11  N   J 
199  Fed.  561.                                           •  Eq  423 
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d^creej, audi  the  nextitermi after  the  entry, of  the  final  decree 
has  expir^y, relief  can;  only  be  granted  upon  a. bill.*'*;  A  sale 
which  has  b,egn  confirmedi  cannot  he  set  aside  upon  the  petition 
of  a,  person  not  a  party  to  the, suit,  \yho  claims  an  interest  in 
iihs,  property.*"  .^here  a  sale  is  set  aside,  a  purchaser  to  -whom 
thp  ^property  ba,s  been  delivered  ia  inthe, position  of  a  mortgagee 
in, , possesaion.**'  ,;The  buyer  ,at  a  judicial  .sale,, and  those  who 
purchase  from  ;hiin  take  thpi  property  subject  to  the  right  of 
the. court  to  mo,dify  ,t;hp,  decree  upon.ponfirmati,on  of  the  sale.**^ 
Where-jja  purcliaser  at  a  foreclosure  |Sale  had  ,paid  his 'bid  in 
full, ;  it  was- hel.d.  that  the  court,  could  not  compel  payment  of  a 
judgment  rendered  against  the  receiver  after  the  sale  had  been 
confirmed.**'  A  material  change  ih~the  terms  may  be  a  ground 
of  relieying  them  from  the  purchase ;  ***  but  where  no  super- 
sedeas has  been  bbtainSd,  the  reversa,l  of  the  decree  by  an  ap- 
pellate cburt  suibisei^ueiit  ifo  the  coiifirhiatibn  does  not"  affect  the 
validity  of  the  sale.**''  A  maferial  change  of  the  terms  may  be 
a  ground  of  relie'^Ing  the  purchaser.  A  party  bidding  at  a 
foreclosure  sale  makes  himself  thereby  a  party  to  the  suit,  and 
subject  tb  the  jurisdiction,  of  the  court  for  dir orders  necessary 
to  compel 'thfe  perfecting  of  his '  purchase ;  **'  and  he  may.  be 
punished  for  contempt  if  he  refuses  to  cbinjilete  the  pur- 
chase.i^**'  He  has' the' right  to  apply  to  the  cdiirt  for  the  en- 
forcement of  such  of  the  terlns  of  sale  as  are  in  hia  favor ,***' 
,,    ,,.f)    .:>    *    J    ,M,).,f.v,x;>i,n.r  tv...        :.l   .■■>•:■     .    ■     >,■    i.    ;,•  ■^::' 

116  Sayre  v.  Elyton'LancL  Co.,  ,73  Oaminoii,  6,^0.  A.,  61  Eed,,772,  :^ut 

Ala.:'S5,96;  infra,  §  445.,'^     '     ,  see  Southern  Ey.  Co.  v.,Bpukiiight, 

in  Englehard-Hitehcb'ck     Co.     v.  C.  &,  A.^  ,ko' L,R,a;  823,  70^P^^^^^ 

Southern  Banking  &'  'Trust  Co.,  162  i2i'pl,qott'  v.'",He^drick„  ,14i  U.  S. 

F^di  690.            ■  ;      '^"pi'v     rt',  543,'5^7^  35,t.,e4,  851,,^^.', '!.'  ',„^ 

lis  Comptbn  v.  Jesup,  'i67'U.  S.'  1,  182  Gray  v.  Brigpa,rdelio,  1  Wall. 

36,-42  L.  ek.  55, '68/  Hugiiley  Jlfg.^  627',  834,  17  L.  ed.  692 ;  The  ^ John 

Co.  v.Galetpri  Cotton  kiilsr94  Fed.  Twohy,,  Jr.,  189  Fed.  965. 

269.    Where    the    sale    is    iiot    set  '  iasitneeland  v.  Am.  L.  &  Tr.  Co., 

aside,  the  mortgagor  is  not  enj^itled  ■  136  tJ^S.  89,^5,  34  L.  ed.  379,  382;, 

to,  have  a  'profit  s^iibseijuently  made,  Stuar^t  y.  Gay,  127.  ,U.  S.-518,  32  L. 

by  the  mortgagee   credited,  on,  the  ed.   191.                         ,     ; 

judgment'fo'r  thie  defi,ciency,v '  Eams;'  18*  Camden  v.  lf[ayh,ew,  129  U.  j^S. 

jien  V.  Ke^ne.Five  Cents  Sav.  Bank,  73,  i32  L.  ed.  eds./  Se^  §  428,  i^/»;o, 

C.  b.  A.,'.'l9,8.!Fe'd."80Y',„.    ^.,,-    ,,    ,,  __lasjf^e,  JTwa^; Rivers ^  Wpo^ejivyar^ 


119  Dlcott^vi'lieadrick,'  141,  tr,,  6.,     Co.,"  C.  C.  A.,  199  F^:,877.    Where  a 
S,'  5*4t,  35"  L.  ed'!  .851,.  853.    "'  purchaser  agreed  to ;  provide  f pi;,  the 

ISO  Chicago   &   0.*"Ei    Co.   v.   Mc-      release  ^f  the,  trust  esta^fropi,  the 
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and  to  be  heard  on'all  <iuestions  thereafter  arising  affecting; 
his  bid,^^*  which  are  not  foreclosed  by  the  terms  of  the  decree 
of  sale,  or  expressly  reserved  to  him  by  such  defciree.^*'  Thu's, 
when  the' rights  of  the  claimants  are  riot  adjudicated  iri  tHe  de- 
cree'of  dale,  which-  directs  that  the  purchaser  pay  all  rgc^iver's 
debts  or  claims  adjudged  or  to  be  adjudged  as  prior  in  lifiin  or 
equity  to  the  mortgage,  he  can  contest  the  rights  of- such  clkiiri- 
ants/  provided  that  they  have  not  been  previously  Mjudicated ; 
and  he  can  appeal  from  the  order  directing  him,  to  pay'  such  a 
claim. ^^'  Where  not  concluded  by  the  terms  pf  the  decree,  any 
subsequent  proceedings  to  determine  in  wha.t' securities^  of  dir 
verse  value  his  bid  shall  be  made  good  are  matters  affecting  his 
interests  'on  which  he  has  the  right  to  be  heard. ^**  IFrom  the 
rulings'  thereupon,  and  upon  all  matters  whereby  his^  interests 
arp,  injuriously  affected,  heh^s  the  right  ^-tq,  appeal  after,  th^e 
final  decree;  ^*'*  and  he,  is  estopped  by  themi  in  coj^lateral, litiga- 
tion."' He  cannot,  appeal,. firpin  so  much  of  the,  decree  under 
which  he  bought  as  provides  that  he  shall  pay  a  specified  claim 
to  which  a  preference  is  then  or  has 'been,  subsequgr^tly  award- 
edi"^  Where  the  decre.e.  is  reversed  upon  appeal  subseqiient 
to  the  sale,  even  although  no  supersedeas  has,  been  obtained,  the 
court  -vvill  usually  or4er  restitution  by  the  purchaser  or  his  as- 

payment  of  "rent"  after  a  sale,  it  458 ;    Lackawanna   I.   &   C.    Co.    v. 

was  held  that  he  was  not  entitled  to  Farmers',  L.  ,&  Tr.  ,Co,„  176  U.  iS. 

a  rebate '  because  he  was  obliged  to  2&8,  44  L.  ed.  475;  infra,  §  404. 
pay;  taxes   previously   accrued   and  W9  Kneeland  v.  Ab.  L.  ip  Tr.  Co., 

water  rent  subsequently  accruing.  136  U.  S.  89,! 95,  34  L.  ed.  3,79,,  382. 
ElliB  V.  Kafferty,  C.  C.  A.,  199  Fed.  iSO'Kneeland  v.  Am.  L.  &,Tr.  Co., 

80.     See  Pennsylvania  Steer  Co; , v.'  136  U.  ,S..  89,  95,  34  L.  ed.  379,^382. 

N.  Y.  City  Ey.  Co.,  C.  C;  A.,  198  Blossom  vl  Milwaukee  &;c!r.  Cp.^l 

Fed.  768.  ■  Wall.  655,  17  L.ed^  673  J  Williams' V. 

128  Kneeland  v.  Am.  L.' &  Tr.  Co.,  Morgan,  ill   XJ.   S,  684,   28   L.   ed., 

136  U.  S.  89,  95,  34L.  ed.  379,  382;  559.  '  ' 

Williams  y.  Morgan,  111  U.  S.  684,  181  Grape  Cr.  C.  Co!  v.  Farmers', 

28  L.  ed."559;   iSe  Williams,.  C. '  C.  L.    &   Tr.    Co.,    80    Fed. '  2od!      See 

A.,  197  Fed.  1.  also  State  of  Tennessee  v.Quintard, 

1ST  Kneeland  V.  Am.  L.  &  Tr!  Co.,  80  Fed.  829,  835. 
136  U.  S.  89;  95,  34  L.  ed.,379,  382;  ISBS-wa'nn  v.  Wright's  Ex'rs,  110' 

Swahn  v.  Wright's  Ex'rs,  110  U. 'S.  U.  8.  590,  28  L.  ed,.^52;   St,  Loiuis 

590,  28  L.  ed.  252.  s!  W.'  Ey.  Co.  v.  Stark,  55  tei.  758. 

128  Southern  Ey.  do.  y.  Carnegie  S&e  suprw,' §  305,  '''..' 

Steel  Co.,  176  U.  S.  'i6f,  44  L.  ed.  '      '   ' 
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signee^"*  who  is  treated  as  a  mortgagor  in  possession.^'*  It  has 
been  held/that  after  a  decree  has  been  reversed  by  ar  court  of 
review  for  want  of  jurisdiction , and  the/ Court  of  first  instance 
has  been  directed  to  remand;  the,  causey  the  lattter  court;  cannot 
confirm  a  isale  previously  made*  under  its  orders  by  i a,  receiver. ^'^ 
§  39|5.  CQtnpensation  pf  masters. ;  ;The  Equity  Eules;  pro- 
vide ci  "The  ■  compensation  to  ■  be  allowed  to  every  ;  master /in 
chancery ' for,  his, services  iiik  any  particular  case  shall  ;be  fixed 
by  the  district  court,  in  its- discretion,!  having:  regard  to  all  the 
circuinstanees  thereof,:  and  the  compensation  shall  be  charged 
upon  and'borne  by  such  of  the  parties  iu' the  cause  as  the  court 
shall  direct:  The  master  ^hall  not  retain  his  report  as  security 
for  his  compensatioh ;  but,  'when  the  compensation  is  allowed  by 
the  court,  he  shall  be  entitled  to 'an  attachment  for  the  amount 
against  the  party  who'is  ordered  "to  piiy' the  sam^' if,  upon  no- 
tice thereof  ^  he  does  hot  pay  it  Within  the  time  prescribed  by 
the  court.'";  'It  has  been  said  that  the  compensatioh . of  the 
master  should  be  measured  by  the'standard,  of  judicial  salaries,^ 
Much  larger  ^mounts  have,  ho-vyever,  frequently  been  granted.* 
The  court  may  modify  an  jOrder  fixing  the  annual  .compensation 
of  a  mastprji  although  the, service  has,,,besn  perffo^med,.*  :  An 
agreemeni  betweenthe  pai;ties  as  to , the, compensation  of  master, 

,  138  Robinson  V.  Alabama  &  6.  Mfg.  134  Hugijley  Mfg.  Co.  v.  Galeton 

Co.,  67  Fgd.'l89fs.  d.',''7&  Fed.  t'0'8;  Cotton  Mills,  94  Fed.  269. 
s.  cS.'as'Hugaley'Mfg.  Cbvv. 'Gdleibn  '    '  ISB  dolburri' v.  Hill,  C.  C.  A.,  303 
Cotton  Mills,  94  Fed.  269.     In  that    .=  Fedi  340.     For  sales  in  bankruptcy 

case  the  court  overruled  the  conten-  see  §  642  mfra.               . ,       i 

tion    that    certain    actions    of    the  §  395.     1  Eq.  Rule  68. 

covinsel,  for   the   mc^r/tg^gprj  atyjthe  ,,j*  Middleton-  v.  .Bankers'    &,  Mer- 

sale    estopped   his    client.    ,B,\}t,,see  chaatsi-,  Tel;  Co.,  :32""Fed.i  524,;,,!&ee 

Phelps  V.  Elliott,  .^5 ,  Fed.  455, .  460 ;  Brown  y. ,  King,   C.   p. .  A.,   62  Fed. 

Shiiltz  V.  Sanders,  38  N.  J.^Eq.  1§4;  529,  where  $12,500  for  wrprk  during 

Watson,  V.    Dlrieh,.  18  .Neb..,  186;  twQ  years  was , held,  to  be  excessive. 

Dickinson  V.  City  of  T;r6ntgij,  ,33  N»  In   Finance   Committee   y.   Warren> 

J.  iq.  63  r  Bailey  V.  Fanning  Orphan  G.  C.  A.,  6^2  F.ed-:)  525j,  it  was  held 

School  I (Ky.),;  14  .S;,,^.  9)33,. f  For  that   an   allowance   of   $4,000   to  ,a 

the  measure  of  damagesj  where  the  master  for  the-sale  of  a  ra,ilroad  one 

pijroliaser  so  far  destroyed  the  prop-  hundred  and  twelve  miles  long  was 

erty  t,I?at,.i|t,rCould  nc^trbe.  ,re^ur]^e.d5  excessive,  and  that  $2,500  was  am- 

seo  Ce:ntral  Tr..-,5o.  ;?.  5ubinger,  87  pie  compensation.                   ;,  .  i  •■ 

Fed.  s'."'     '■    '    '"  ■-■"        ■'•■■■•  ,   ^        - 
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when  made,  before '  or  after*  his  appointment,  was  said  to  be 
against  piblic  policy  and  not  enforced.  When  the  reference  is 
lengthy,  the  parties  may  be  required  to  advance  the  mastier's  fees 
pending  the  hearing  and  to  leave  the  matter  of  adjustment  be- 
tween them  for  future  determination.''  The  fees  cannot  be  ap- 
portioned until  after  the  hearing  upon  the  report,*  and  ordin- 
arily the  amount  of  the  same  can  better  be  fixed  at  that  time.' 
It  seems,  that  payment  pending  a  suit  can  only  be  compelled  on 
the  applicant  of  the  master  or  his  representative,,  not  at  the  re- 
quest of  a  party.^"  The  order  adjusting  a  master's  compensa- 
tion should  name  the  party  who  is  required  to  pay  it,  and  a  time 
within  which  payment  is  to  be  made.  The  master's,  compensa- 
tion upon  an  accounting  is  usually  imposed,  in  the  first  instance, 
upon  the  accounting  party.*^  , Itih^sbeen  held:  that  each  party 
should  pay  for  the  expense,  including  the-;  stenographer's  fees, 
of  taking  his  own  examinations,  both  direct  and  cross,  and  for 
adjournments  taken  at  his  request,  when  a  chajrge  is  properly 
made  for  the  same.  Where  a  session  is  partly  taken  up  with 
direct  and  partly  with  cross-examination,  or  partly  by  argument, 
the  expense'  must  be  equally  divided.  Charges  for  time  occu- 
pied in  the  consideration  and  decision  of  questions  involved  and 
m  the  preparation  of  the  report  must  be  equally  divided.  The 
compensation  of  a  master  appointed  to  determine  claims  against 
property  in  the  custody  of  the  court  is  usually  paid  from  the  pro- 
ceeds of  such  property,  and  he  usually  has  a  preference  above  all 
liens  upon  the  same.,^^  In  an  extraordinary  case,  the  District 
Court  of  Appeals  may  review  the  order  fixing  a  master's  com- 
pensation." 

3  See  Erie  R.  Co.  v.  Heath,  10  w  Mallory  Mfg.  Co.  v.  Fox,  20 
Blatchf.  214,  Fed.  Oa;s.  No.  4,516.  Fed.  409.          - 

4  Pleasants  v.  Southern  Ey.  Co.,  "  Urner  v.  Kayton,  17  Fed.  539', 
C.  C.  A.,  93  Fed.  93.  s;  C,  17  Fed.  845;  Brickill  v.  Mayor, 

5  Finance  Committee  y.  tVarren,  etc.,  of  N.  Y.,  55  Fed.  563.  Fennb  v. 
C.  0.  A.,  82  Fed.  525.  Priinrose,  C.  C.  A.,  119  Fed.  801-  ire- 

eRe  Berkeley,  C.  C.  A.,  203  Fed.  fra,  §  403.     '  '    ' 

7.  18  Pennsylvania    Co.    v.    Jackson- 

T  Harrington  v.  Atlantic  &  P.  Tel.  ville  T.  &  K.  W.  R.  Co.  93  Fed.  601 
Co.,  170  Fed.  1022.  is  Brown  v.   King,   C.   C.   A.,' '  62 

'Ibid.  Fed.    529;    Financg    Committee    v. 

9  Ibid.  Warren,  C.  C.  A.,  82  Ffed.  525. 
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DECEEES.  i      , 

§  396.  Definition,  and  classification  of  decrees,  A.  decree 
is.  a 'Sentence  or  order  of  a  court  of' equity  pronounced  after  a 
hearing  of  the  points' of  issue,  and  corresponds  to  a  judgment 
of  a  court  of  law.  ,A  decree  shoyld  be  distinguished  from  a 
decirgtal, order.!,  A  decretal, order  is  an  order  in  the  nature  pf 
a  decree,  rpL^ade  upQn  motion  or  petition,  either  before  or  ,a,fter 
the, hearing,  ,pr  in  ,an  independent  proceedin,g.-  According  to 
the  dilferen,t  standpoint  from,  which  they  may  j)e  regarded, 
decrees  are  classified,  as,  £nal  .or  interlocutory ;  as  in  personam 
or  in  rem;  as  absolute,  conditional,  decrees  nisi,  or  decrees  in 
the  nature  of  decrees  nisi.  ,      -  .     ,     , 

§  397.  Final  and  interlocutory  decrees.  Decrees  are 
ei1jher,.fifl,^l  or,  interjopjiitory.  ,^  These  terms  are  used  ,with  dif- 
ferent meanings;  in  the  English  practice  and  in, that  in  the  courts 
of  ■■the  United  Statefs.-  A  final  decree  iu^the  English  Chancery 
was '  a  complete  determination  of  every  questioii' "arising  in  a 
cause. ^'  An  interlocutory  decree  was  one  which  reserved  the 
further^  consideration  of ,  any  jiji:^estion9,rising  in  a  cause  till  a, 
future;hearing.?  In  strictnessj  moreoverj  every  decree  was  said 
to'bei  iriterloeutory'tintil  it  Was  signed  and  enrolled.'  In  Eng- 
land, an  appeal  lay  from  an  interlocutory  .as  ■yvell  as.froin  a  final 
deci;ee|*.  but,  under  the,  Judiciary  Acts,  before  ,that  qf,  March 
&j>  1891,  only  final  decrees  of  a  Federal  :court  could  be  brought 
to  a  court  of '  appieal '  f or  revision.®  On  account  of  the  iiicon- 
yenience  which  would  have  fpllowed,  tad  tbe  ^old  defiiiitibn  been 
applied  to  the;.term  in  tkis:  )St?itute,  theriFedeyal,  coijirts  have  re- 
,-':ii:   •-■   'It:"'  ,:';;ii,.',        ■•■'.:•{'■■  ...i  ,     ,■     i  ;'■    f  ■:   .,..-. 

§  396.     iBarb.  Ch.  Br.:  337.    i     .       .3  Forum  Boiaanum,  183 ; .  Seton's 
'    §  387.    USetbn's     Decrees    :  (4th      DecrefeSi  (4th  led.),  2.    ; 
eds),^  2.  ■"     '•  i  iFdrgay  V.  iConrad,!  6,How.  201, 

'   8  Set*^  '  Decrees     (4th    ed.)     2;      205,;  12  L,.  ed,  404>  4Q6i  !   v 

Richmond  v:  .Atwood,  C.  0/  A.',  17      •    *  U.  S.  R.  S.,  §§  631,  692. 
L;E.A.  615,  52  Fed.  10,  21.  -  "   .  y 
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fused  to  follow  the  English  Chancery  in  this  respect.  As  far 
as  appeals  are  concerned,  -a  decree  is  consindered  final  which  de- 
cides the  right  to  property,  and  orders  that  it  be  sold  or  deliyered 
to  a  party ;  or  creates  a  lien  upon  property  by  the  issue  of  re- 
ceiver's certificates  or '-otherwise ;  or  directs  a  specific  sum  of 
money  to  be  paid  to  a  party  either  by  another  person  or  out  of 
a  fund  in  court,  provided  that  the  successful  party  is  entitled  to 
compel  its  immediate  execution,*  even  though  the  consider- 
ation of  other  matters  arising  upon  the  pleadings  is  reserved 
"for  further  consideration"  in  it.'  A  decree  is  final  which 
settles  all  the  rights  of  the  parties  involved  in  the  pleadingsy 
though'  it  gives  leave  to  either  one  of  them  to  ^pply  at  the 
foot  of  the 'decree  "in  relation  to  any  mater  not  finally  deter- 
mined by  it."  *  A  decree  dismissing  a  bill  with  costs  to  be  sub- 
sequently taked  was  held  to  be  a  final  decrfee,  although  a  judg- 
ment for  the  costs  was  subsequently^  entered  afteir  their' taxation.^ 
A  decree  dismissing  a  bill  as  to  all  matters  except  oiie  severable 
from  the  rest  was  held  lio  be  a  final  decree  as  regards  the  matters 
which  it  then  determined."     All  other.decrees  which  reserve 


6  Taney,  C.  J.,  in  Jorgay  v.  Con-  ' 
rad,  6  How.  201,  204,  12  1.  ed.  404, 
405;  Michoud  v.  Girod,  4  How.  503, 
11  L.  ed.  1076 ;  Eay  v.  -Law,  3 
Cranoh,  179,,  2  L.  ed.  404;,  Whiting 
V.  Sank  U.  S.,  13  tet.  6,  10  L.  ed. 
33;  WaBash  &  'IE.'  C.  Co.  v.  Beers,  1 
Black,  54/  17  L.  ed. '41;  Bronson  v; 
Railroad  Co.,  2  Black,  ,524,  ,17  L. 
ed.  347;  Milwaukee  &  M.  E.  Co,  v. 
Sbutter,  2  Wall.  440,  17  L.  ei'  860; 
Thomson  v.  Dean,  7  Wall.  342,  19 
L.;  ed.  94 ;  Railroad  Co.  Vi  Bradleys, 
7  Wall.  575,  19  L.  ed.  274;  Stovall 
V.  Banks,  10  Wall.,  583,  19  L.  ed. 
1036;  French  v.  Shoemaker,  12 
Wall.  86,  20  L.  ed.  270;  Marin  v; 
Lalley,  17  Wall.  14,  21  L.  ed.  590; 
Trustees  v.  Greenough,  105  U.  "^S. 
527,  26  L.  ed..ll57;  Farmers'  L.,& 
Tr.  Co.,  Petitioner,  129  U.  S.  206, 
32  L.  ed.  656;  Lewisburg  Bank  v. 
Sheffey,  140  U.  S.  445,  35  L.ed.  493. 
So  is  a  decree  directing  the  payment 


of  a  claim  out  of  th6  proceeds  of  a 
future  sale.  Central  Tr;  Cd.  v.  Glint 
Locomotive  Works,   135  U.   S.  •  207, 

34  Jj.  ed,  ,97.  jSee^^iinal  chapter  on 
Writs  of  Error  and.  Appeals. 

'  7  St.  Louis, ,  I.  M,  &  S.  R.  Co;  v. 
Southern ;Ex;'  Co.,  108  U.  S.  24,  27 
L.  ed.:  638;  Mo.  K.;  &  T.  &  Co.  v. 
Dinsmore,  ,108  U.  S.  30,  27  L.  ed, 
640 ;  Lewisburg  Bapk  v.  Sheffey,  1 40 
tr.  S.  445,  35  L.'  ed.  193.',"'       ' 

8  French  v.  Shoemaker,  12' Wall. 
86,  20  L.  ed;270.  ';For  a. further  res- 
ervation that  waa  held  not  to  make 
the  decree  interlocutory,  see  Cham- 
berlain v.  Peoria,  D.  &  E.  Ey.  Co., 
C.  C.  A.,  118  Fed.  32j'*         ''■'■■[  ,  , 

9  Fowler  v.  Hamill,  139  U.  S.  549, 

35  L.  ed.  266.    ;  •■  ■:  ' 

10  Hill  V.  OKicago  &  E.  E.  Co.,  140 
U,  S.  52,  35  L.  ed.  331.  But  see 
Keystone  Iron  Co.  v.  Martin,- 132 
U.  S.  91,  33  L.  ed.  275. 
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aiiij.quekiorL  for'tke' eourt?s  further  decision,  even  •thougk  tiiej 
direct  money  to 't&  paid; into- court,"  or  property  to  be  delivered 
to  a  new.  triistee  appointed  by  tbe  court, ^^  or  dissolve  an^injimc- 
tion,^^  or  ■punish  a  party  for  xsontempt,^*  or  direct  a  sale,  but  do 
not  sufficiently  specifically  determine  -the  property  to  be  'sold  to 
Wajrrant'an  immediate  sale,^*  or  direct  a  sale,  but  do  not  appoint 
the  time  of  sale,'^  or  confiran  a^  report  of  coinmissioners  to  locate 
boundaries  and  direct  them  to  determine' and  make  the  bounary 
lines  im  accordauc©  with  such  report  and  then  to  .make  a  further 
report  of  their  findings,^"  or  confirm  and  adopt  a  report  of 
commissioners  recommending  a  conveyance,  to  certain  parties, 
of  part'of  the  landLaffected  by  a  partition  suit,i.and  aisale  of  the 
residue  and- distribiition  of  the;  proceeds,  as.  thereafter  ordered, 
when  the  sale  should  be  confirmedj"  are,  it  seems,,  iiiterlocutory 
decrees  from  which  no  appeal  can  be  taken  under  the  Judiciary 
Acts;  althoughj  if  the  decision  of? the  court  in  making  them  was 
erroneous,'  the  final  decree  may  be  reversed  on  that  ground  upon 
an -appeal  by  a  party  who  was  thereby  injured,^®  or  on  the  entry 
of  the  fina-l  decree  thb  court  which  made  them  may  correct' the 
error.*"    It  has  been  held  that  the  Federal  court  should  not  en- 

.  ,  ,11  Forgay  v..  Conrad,  6.  Hok.;  •201,  Knox,  County  ,y,:Ha,r^'liinan,  432.  U. 

12  L,  ed.  404;:Be^be|V.^Kusg^ll,jl,9  .,  S.  14,  ,33  L.  ed,  249. ,              .        ,  ,. 

'.iiow.'  283,  15  L.  ed,  668;' liouisiajia', '  l*  Hayes  v.  Fischer,  102^,  S.  i2i, 

Baiifc  V.  Whitney,  121  U.  g  284V  30  26  L.  ed.  95.'             :            ''        '" 

L.  ed.  961.1  But. ;see  Wabash  &i 'E.G.  "I^ailroad     Co.    v-.l  Swasey;    23 

eo.|,y,jB,eers,  ,1,  piack,  5f,;  17  L.  ed.^  iWall.,4,05,  23  L.  ed.  136;  Koyal  Tr. 

41.  ,  ,  .  i)  ,  .  .  .  Co,  y,  Washbur,n,  B.  &  I.  R.  Ey.  Co., 
''wPtillt^in' v.''Chrisiikn,?  6  !How.'''"ii3'  i'ed!' "isi;  '  See   McGourkey  ' v. 

209,  Jli2  I^.-  ed:  408.    As  to  ^i-eceivfer- ' '  Toledo  &  I.  G.  Ry.  Co.,  146  ■VlS.  536, 

ships  before  31  St.  at  L.  660,  see  36  L.  ed.  1079. 

Tornanses' V.  iMfelsiingJ  C.  C.  A,  106  I6  Parsons  v.  Robinson,  122  U.  S. 

Eefl.:?75;;  JBe  McKenzie,il80  U.  S.  112,  30  L.  ed.  1122;  Burlington;' G. 

636,  45  L.  ed.  657^  Forgay  v.  Con-  E.  &  N.  Ry.  Co.  v., Simmons,  123  U. 

rad,  6iBoWi,201,  32  L.  ed.  404;'Bee-  S.  52,  31  Li  ed.  73.    - 

be  V.  Russell,  19  HtSWi  283,- 15'  L.  ed.  I'lowa  t.  .Illinois,"  151  U.  S.  238, 

668;  Hentig  v.Page,  102  TJ.  S.  219,  38' L.  ed.  145. 

26Xy.ed.  159;  (but-see  Wabash  A  E.  '    "Clark  v.'  Roller,  199  U.  S.  541, 

.G.  rCojv.-Beers,  li;BlaGk,;54/ 17L.  50  L.  ed'.  300.     See  Dangerfield !  v. 

ed.  41.                     ••.(..           /  Oaiawell,  G.  C.  A.,  151  Fed.  554. 

'..IS-Y^ung.rv.'.Gfundy;  6  GraM(!h,"51,  19 Buekingliam     v.     Mcliean,     13 

3  L.  .ed.  149;,  Moses  v.  Mayor;  IS  Ho-w?.- ISO,  14  L.-ed..90.  ,- 

Wall. ,;387.,  21  L.  ed.  176 ;  Verden !v.  80  Jowa  y. . IllinoiSi  151  U.  S:  238, 

Go:teJnaii,;18,HoW.  86,  15  L.  ed.  272;  38  L.  ed.  145;  infra,  §  443. 
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join  from  acting  under  or  otherwise  interfere  witli  the  inter- 
locutory decree  of  another- coui^t,  and  that  the  proper  remedy  is 
an  application  to  the  court  which  made  the  decree  for  a  modifi- 
cation of  the  same,^^  at  least  when  such  decree  is  not.  a  con- 
tempt of  the  Eederal  court., 

§  398.  Decrees  in  personam.  Decrees  are  either;  in  per' 
sonam  or  in  rem.  Decrees  in  personam  are  those  which  con- 
tain a  conimand  to  one  of  the  parties  to  a  suit  in  equity;  De- 
crees in  rem  are  such  as,  without  containing  a  command  to 
either  of  the  parties,  transfer  the  title  to  property.  Decrees,  m 
personam  may  direct  the  performance  of,  or  the  abstention 
from,  an  act  or  acts.  The  ordinary  decree  of  a  court  of  equity 
is  a  decree  m  personam.  Such  a  decree  may  he  i  made  even 
though  it  directs  the  performance  of  or  abstention  from  an  act, 
or  directs  a  transfer,  or  otherwise  afEeets  the  title  to  property 
beyond  the  jurisdiction  of  the  court,^  or  grants:  an  injunction 
against  an  act  in  one  State;  such  as  in  interference  with  a  water 
flow,  which  injuriously  affects  lands  in  another  State.*  Where 
in  order  to  obtain  the  relief  sought  it  would  be  necessary  for 
the  court  to ,  take  possession  by  its  officers  of  land  beyond  its 
territorial  jurisdiction,  it  has  been  said  that  such  a  decree 
should  not  be  granted.'  Thus,  it  seems  that  the  court  would  not* 
decree  a  partition  of  land  beyond' the  jurisdiction,  since  no 
commission  appointed  by  it  could  -haye  authority  to  act  there ;  * 
and  it  cannot  adjudge  that  a  deed,  of  land  in  another  State  is 
void  ;*  but  where  the  defendant  is  within  its  jurisdiction  it 
may  decree  specific  performance  of  a  contract,*  or  the  adminis- 
tration of  a  trust,''  or  the  cancellation,  of,  a  conveyance.'    It  has 

aiFurnald  V.  Glenn,  C.  C.  A.,  64  4  2.Spence  8,  n.   (d)  ;  Story's  Eq. 

Ted.  49.  Jur„  §  1292;   Smith's  Eq...  30;   Bis- 

§  398.     iSee  §  132,  supra.  pham's  Eq.,   §  47..        . 

2  Morris  v.  Bean,   146  Fed.  423;  s  Carpenter  v.  Strange,  141  U;  S. 

§   6,   supra.     See  Brady  v.   Smith  87,  35  L.  ed.  640. 

Shore  Traction  Co.,  197  Fed.  669.  8  Western  Union  Tel.  Coj  v.  Pitts- 

SM-ulIer  V.  Dows,.94  U.   S;  444,  burg, C,  C;  &  St.  L.  Ry.,  Co.,  137 

449,  24  L.  ed.  207,  209;  Macgregor  Fed.  435;  Eoblin  v.  Long,  60  How. 

V.    Macgregor,    9    Iowa-   65;    Glen  Pr.  (N.  Y.)  200; 

V.    Gibson,   9    Barb.    (N.  Y.)    634;  '  Memphis  Sav- Bank  v.  Houehens, 

Story's  Eq.  Jur.,  §  1292 ;  -  2 ,  Spence  C.  0.  A.,  115  Fed.' 96,  108,  affectirig 

8,    n.    (d);    Smith's    Eq.    30;    Bis-  -land;. situated  outside,  the  jurisdie- 

•pham's  Eq.,  §  7.  tion;    Dunlap   v.   Byers,   110  Mich. 
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been  said  that  a  court  cannot  foreclose  a  mortgage  or  other  lien 
upon  land  outside  the  jurisdiction,*  except  where  it  consists  of 
a  railroad  or  other  property,  which  cannot  be  sold'  in  parts 
without  destroying  its  value.*"  It  seems  that  it .  cannot  direct 
a  sale!  in  another  State.*''-  It  has  been,  held  in  England  that 
the  court  will  make  no  decree  in  a  suit  between  two  foreigners 
not  residents  of  the  country  concerning  a  contract  made  or 
land  situated  elsewhere.**  And  a  Georgia  case  holds  that  a 
court  of  equity  will  not  compel  a  corporation  to  perform  a  con- 
tract to  open  ditches  and  keep  fences  in  repair  in  a  State  where 
it  has  no  corporate  existence.*'  It  often  happens,  however,  that 
the  court  can  do  a.  thing  itself  more  easily  and  effectively  than 
it  can  compel  ijt  to  be  done  by  the  party  .concerned,  as,  for  ex- 
ample, when  it  wishes  to;  sell  property  or  to  cancel  an  instru- 
ment in  writing,:  and  it  then  will  perform  that  duty  by  means 
of  a  master  or  receiver,**  or  by  the  clerk.*'  When  all  the  de- 
fendants, are  within  the  jurisdiction,  such  a  decree  is  usually 
accompanied  by  a  command  to  them  to  confirm  the  sale  or  other 
action  of  the  court,  or  to  assist  in  .the  transportation  directed 
by  the  decree.  When  a  defendant  is  beyond  the  jurisdiction, 
the  court  sonietimes  acts  by' 'a  decree  in  rem.  The  equity  rules' 
provide:  '^If  a  mandatory  order,  injunction  or  decree  for  the 
specific  performance  of  any  act  or  contract  be  not  complied 
with,  the  court  or  a  judge^  besides,  or  instead  of,  proceedings 
against  the  disobedient  party  for  a  contempt  or  by  sequestra- 

109,  a  decree  directing  the  convey-  v.  Strange,  141  U.  S.  87,  106,  35  L. 

ance  of  land  upon  the  winding , "up  •    ed.  640,  647;  Mercantile  Tr.  Co.  v. 

•of  a  corporatipn.  ,  Kanawha  &, p.  Ey.  Co.,  39  Fed.  337 ; 

8  Jones  y.   Byrne,   149   Fed.   457,  ,,i2e   Anderson,   94    Fed.   487;    York 

469.  ■      '  County,  Sav.,  Sank   v.    Abbot,'  139 

» Jones  V.   Byrne,   149   Fed.   457,  Fedi  988;  supf o,§  394,  m/7-o,  §441. 

■469.     See  Penn.  v.  Lord  Baltimore,  i^Matthaei  v.  Galitzin,  L.  R.  18 

1  Ves.  Sen.  444;  Massie  v.  Watts,  G  Eq.  340;  Blake  v.  Blake,  18  W.  944. 

•Craneh,  148,  3  L.  ed:  181.  "  Port    Royal    R.    Co.    v.    Ham- 

lOMuUer  v.  Dows,  94  U.  S.  444,  mond,.  58  Ga.  523. 
.24  L.  ed.  207;  McElrathiv.  Pittsburg  "Deckv.  Whitman,  96  Fed.  873; 
&  S.K.  Co.,  5  Pa.  St.  189;  Jones  v.  Langdell'a  Eq.  PI.,  §  44.    See  infra, 
Byrne,  149  Fed.  457,469.    i  §441.                              .; 
r'.r  11  Lynde  v.  Columbus,  G'.  &  I.'  C.  15  General  Chemical  Co.  v.  Black- 
By.  Co.,  57  Fed.  993;   Farmers'  li.  more,  N.  Y.  L.  J.,  Noteidber,  1907. 
A  Tr.  Co.  V.  Postal  Tel.  Co.,  55  Conn.  See  s.  c,  156  Fed.  968 
534;   s.  C,  11  Atl.  184;   Carpenter 
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tion,  may  by  order  direct  that  the  act  required  to  be  done, 
so  far  as  pjacticable,^by  some  otlier  person  appointed  by- the 
court  or  judge,  at  the  cost  of  the  disobedient"  party,  and  the  act, 
when  so  done;  shall  have  like  effect' as  df ;  done  by  him."  ^® 
It  has  been  held  that,  in  the  absence  of  statutory  authority, 
a  decree  in  a  suit  in  personam  against  the  heirs  of  a  decedent 
without  a  .sfetement  of  their  names  in  the  complaint  or  a  warn- 
ing order,  is  void."  •    • 

,  §  399.  Decrees  in  rem.  A  decree  in  rem  in  a  court  of 
equity  is  one  that  determines  the  title  to  or  an  interest  in  i  real 
or  personal  property  within  the  territorial  jurisdiction  of  the 
court,  without  having  any  other  effect  upon  a  defendant  who 
dwells  beyoiid:  that  jurisdiction  and  has  not  been  served  with^ 
process  within  it.  Suchi  an  equitable  decree  must  be  distin- 
guished-from  the.  decrees  m  rem /of;  a  court  of  admiralty,  which 
establishes  a  title  conclusively  against  all  the  world:  whereas  it 
is  only  binding  upon 'the.  parties  to  the  action  in  which  it  is 
rendered.  Such  decrees  were  formerly  very  rare.^  In  the  Fed- 
eral courts  of,  equity  they  are  purely  statutory,  >  and  the  power 
of  those  courts  to, make  them  depeiids;  entirely  upon,  a > strict 

'  compliance  jwjth  the. provisions,  of  thestatute:*  ■:  iWhether.or.not, 
under,  ithisi-sfatute  or;  otherwise,  a, .decree  caii|,be;inide;and'enr 
fo.fC,ed,  which  requires ,,  the,  specific  .performance  of  a.:  contract 
tqv,  the  conveyance  of  property  withiiu.^he,. court's,, jurisdiction 
agains.t  a  peifsqn  npt,seryed,.the,pe„with  process,.,h|s  never  been 
decided.^  Where  the  State  statute  authorized  such  a  decree 
it  was  followed  by  the,. Federal  court..*  ■-  ,  :  ■, 
.  §  400.  Absolute  and  conditional  decrees.  Decrees  are 
either  absolute,  eoiiditional,  nisi^  or  in  the  nature  of  de'cteeS 
nisi.  ^  An  absolute  decree  is  one' that  taikes  effect  iniinedlately 
upon  its'  entij  and  ,i.s  d:.epeft4eut-f9r  iits  enforcement  up,on\no 
condition,  and  is  not  subject  to  be  defeated. by  the  occurrencefiof 

16Eq..Bule8.:      <                      ■  S  gee  Waird  v.  Arredolidov  Hopk. 

"Indiana  &  AfJiansas  Bumber  &  Ch.  (N.  Y.)if213;  Ahoir.,  1  Atk.  ]8; 

Mfg.  Co.  V.  Brinkley,  C.  C.  A;,  164  Rourke  v.  McLaughlin,  38  CM.  196^ 

Fed.  963.-     .ii            I               '■  Matiliesbn:  V. ,  Soofield,  27  .  Wls.!  6?1/S 

§399.     IBut   see   Anon.,   1  Atk.  Story's  Eq.'Jr.,  |. 744,  n. '3.:   .■:'•; 

18..  -r  ...       .  :;  .:,i!.,        M,.         ■    .  '.i  4  Single- V.,. Scott  p.  Mfg.  06.^55 

„  _  8IT.,8.  R..S.,'§  .738.;lAet  of  March  Eed.:-i553ijij      :;-'      i         .'    .   ,■   ..;i 

3,  1875,  ch.  13,7,  §  8   (18  St.  at  L.  ,-,,  i  ,.,    ..,.',!    ,       -                 i '  ?. 

472).     f?ee  Grove  v.  Grove,  93  Fed;  ■.m..  -ni  i    :;>•    .  .j.    .                    • :  . 
855;  supra,  §  166. 
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any;  subsequent  event.  A  conditional  (decree;  is  one  that  by  its 
terms  ia  not  to  take  effect  unless  something  shall 'be;  done  by 
i;he  party  to  whom  relief  is  given  by  it,  or  which  provides 
Tthat  it  shall  bo'void  if  something  is  done  by  one  of  the  parties 
within  a  time  therein  specified.*  Under  ithe  present  state  of 
the  authorities-,  it  would  be  rash  to  iaftemipt  to  lay  down  a  rule 
as  to  when  a  conditional  decree  will  be  granted,  and  when  the 
plaintiff  will  be  denied  ^-elief  unless  hejhasi  made  a  specific  offer 
or  waiver  in  his  bill.*  The  following' are  a  few  of  the  cases 
where  a  con'ditional  decree  has  been  granted.  An  express;  com- 
pany has  been  granted  a  decree  compelling  a  railroad  com- 
pany to  carry  freight  for  it,  upon  cotidition  that;  it  should  give 
the  latter. a  bond  to  pay  such  charges  as  the  court  should  sub- 
sequently consider  .reasonable.'  A^  decree  for  the  redemption 
of  a  mortgage  is 'upon  condition  that  the  plaintiff  pay  the  bal- 
ance reported  due  from  him  within  six  months^  which  it  seems 
must  be  lunar  not  calendar  months,  after  the  report,  in  default 
whereof  tiBe  plaintiff's  ;bill  against  the  defendant  is  from  thence 
forth  to  stand  dismissed'  but:  of  court  with  costs.*  Upon;  de- 
fault,, a  final  order,;  which  will  be  granted  as  of  course,  as 
necessary  't©;  dismiss  the  bill.*  A  decree  allowing  a  junior  in- 
cumbrancer tcy  redeem  may  be  upon  condition  that  he  pay  off  a 
prior  incumbrance,  and  repay  to  >itB  hblder  money /paid  by 
him  in  discharging  still;  prior  in<5umb*aiices,  and  for  taxes, 
repairs,  and  insurance  upon;  the  mortgaged  premises.*  Similar- 
ly,, a  idecree  upon  a  bill  by  a  purchaser  for  the  specific  perform- 
ance of  an/'.agreemerit  forithe  sale  of  an;  estate  may  appoint  a 

§  400. ;    1  Meore    Priiiting  '  Type-  deem,  from  a  f oreoldsure  sale.  •  Prov- 

•writer  Co.  v.  Naitioiial  Sav..  -&  Tr.  ident  Life  &  Tr.  Co.  v.  Camden- &  T. 

'Co.,  218  U.  S.'  422,  427,.  '54  L.  ed.  Ky.  Co.,  G.  C.  A.,  177  Fed.  854i. 

1093, '  i095i,.  note,  6  Seton  on  Decrees,  178.    A  decree 

2  See-Moore  v.  Crawford,  130.  U.  -for  the- caac0llation/ of  a  conveyance 
S.  122,  140,  32  L.  ed.  878,-884;  su-  made  ;by  an  Indian  in  vJolation  of 
pra,  §§  153,  364.  a  statutory- prohibition,  may.  be  obn- 

3  Southejrn!  Exp.  Co.  v.  St.  iLbms,  ditioned  upon  the  return  of  the  eon- 
I.  ,Mt'&  S.  B.  Co.,  10;  Fed.  .210;;  re-  sideration.  Heckman  v.  U.  S.,  224 
-versed,  Express ;lCases,.'  11.7  U,  S.  1,  U.  S.  413,  56  L.  ed.  820. 

29  L.  ed.  791.    -   :.  ■■!        ^i!  ■''      '  8McGormick  v.  Knox.UOS  U.-S. 

,4-Setpn.  on  DecreeSjiWO;  rWalleii:  122/, 26  L.  ed.  940.     See  Farmers' 

,  YaHalris,  7  ^Paige  (N.  Y.)  1617;  The.  L.  &  Tr.  Co.  v.  Denver,  L.  &  G.  R. 

holder  of  bonds  accrued:  by  a  i-ail-  Co.,  C.  C.  A.,  126  Fed.  46;  Lynch  v. 

way  mortgage  has  no  jight  to  re-  Burt,  C.  C.  A.,  132  Fed.  417. 
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time  and  place  for  the  payment  of  tlie  purchase-money,  with; 
interest  if  any  be  due,  knd  direct  that  in  default  of  payment  the* 
bill  be  dismissed  with  costs.''  A  decree  dismissing  a  cross-bill 
to  set  aside  a  compromise  required  the  defendant  to  the  same  to- 
comply  with  the  agreement  within  a  specified  time  after  the- 
filing  by  the  cross-complainant  o :  notice  of  her  assent  -there- 
to.' A  decree  for  an.  accounting  should  always  contain  a 
submission  by  the  plaintiff  to  accouilt.'  A  decree  for  an  in- 
junction against"  the  collection  of  ah  illegal  tax  may  be  con- 
ditioned upon  the  payment  of  the  taxes,,  to  which  the  complain- 
ant would  legally  be  subjected,  with  interest  at  six  per  cent.,, 
upon  the  amount  thereof.^"  It  has  been  made  a  condition  pre- 
cedent to  the  fiutry  of  a  decree  to  enjoin  the  infringement  of 
a  patent,  that  the  complaiijant  first  file  in  the  Patent  Ofiice 
a  disclaimer  of  those  of  the  i  claims  in  the  patent  to  which  he 
is  not  en  titled:^^  .For  conditions  of  sale  in  suits  to  foreclose 
railway  mortgages  see  the  preceding  section  on  Judicial-  Sales.^^ 
§  401.  Decrees  nisi.  A  decree  nisvis  one  giving  a  defend- 
ant a  certain  specified  time  within  which  to  show  cause  against 
a  decree  or  to  perform  some  other  act  in  relation  thereto,  in 
default  whereof  it  shall  be  absolute  against  him.  Such  a  decree- 
is  made  against  an  infant  or  a  mortgagor,  or  the  latter's  as- 
signs. According  to  'the  English  rule,  every  decree  against  an 
infant  defeildant  which  reqiiires  soma  act  to  be  -performed  by 
him^'  or  which  directs  a  conveyance  or  a;foreclosure  of  his  inter- 
est in  any  real  estate,  must  contain  a  clause  giving;  him  an 
opportunity  to  show  cause  iagainst  it  after  ^he  has;  come  of  age.^' 

f  Lo-wther  v.  -Andover,  1-  Bro.  C.  §'401.     i  Walsh  vi  Trevannion,  16: 

C.  3.96.    .                .         ,  Siinons,   178;  .Eyre  v.   Countess  of 

8  Bunel  V.   O'Day,   125   Fed.   303,  Shaftsbury,  2  P.  Wms.  102 ;  SheffieM 

316.    ■                         ,  V. .  Duchess  of  BuckiHgbam,'  1  West,. 

SFo-wler  v.  Wyatt,  24  Beav.  ;232;  682;  Thoroton  v.  Blackborne,  2  W.. 

Seton  on  Decrees    (4th  ed.)/  775. .  Kel.  7;  Setdn  on  Decrees   (4th  ed.);. 

10  Central  E.  Co.  of  Ne-w  Jersey  712,  713. 

V.  Jersey;  City,   199  i Fed.  .237;  246.  «  Williamson  v.   Gordon,   19   Ves.: 

See.  §  194, i s-»pw.  114;  Mallack  v.  Galton,  3  P.-Wms. 

iiSessions  v.  Romadka,  21  Fed.  352;    Newbury  v;   Marten,   15   Jur.. 

124,  133-;   Hake  v.  Brown,  37  Fed.  166;  Mills  v.  Dennis,  3  J.  Ch.    (N.. 

783;    Electr4eal   Ace.   Co.   T,   Julien  Y;)'   367  ;i  Seton    on  '  Decrees '■(  4tlt 

El.  Co.,  38 -Fed:  117i            '  ed. ) ,  714.   But  see  Croxon  v.  Levter,: 

iH  Sttpra,  %  39i.     -  12  W.E.  237i 
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Wliere,  a  ;sale  of  land  is  directed  by  suck  a  dfeer^ey  it  usually 
contains  a  direction  that,  i  in  the  inean  tiiiie,  a  purchaser  under 
the- sale  shall  hold  and  enjoy  the  .estate  against  the  infant  until 
he  attains  full  age;,*  and  the i co'urt" ko  far  protects  a  purchaser 
that.it  -will' not  permit  his  title  to  be  affected  by  la  mere  irreg- 
ularity in  the  decree.*  ,  Where  a  decree  directed  a  conveyance 
by  both  adult  and  inf ant. parties,  as  in  a  partition  suit,  by 'the 
English  practice  it  would  not  direct  a  conveyance  by  any  till 
the  infant  was  bf  age-  and-  had  had;  an  opportunity  to  show 
cause  against  the  decree,  and,  in  the  mean  time,' the 'decree 
would  only 'exten'd  so  far  as  to  give  possession-in  accordance 
with  the  court's  decision,  .and'  to  order  enjoyment  accordingly 
until  effectual  conveyances  could  be  made.'  It  seems  that  in 
no  other  instances  will  a  decree  nisi  he  entered  against  an  in- 
fant dfefendant,  although; there  is  some  doubt  upon  this  point.* 
In  a  few  exceptional  cases,  when  an  infant- plaintiff  in  his  bill 
exercised  an  election  between  two  conflicting  claims,  the  court 
has  allowed  him  a  day  after  he: became  o:f  age  in  which  to' show 
cause  against  it.''  The  usual  form  of  the  nisi  clause  in  such-  a 
decree  is  as  follows:'  "And  this  decree  is  to  be  binding  on  the 
defendant,  the  infant,  unless  on  being  served,  after  he  shall 
have  attained  the  age  of  twenty-one  years,  with  siibpcEna  to 
show  cause  against. this  decree,  he  shall  within  six  months  from 
lie  seryicp  of  such  subpoena  i^how  unto  this  court  good  cause 
tO;  ith§,  contrary."  *  Such  a  clause  should  be  inserted  in  the 
order  for  making  a  decree  of  foreclosure  absolute,  as  well  as 
in  the  decree.®  The  omission  of  a  similar  clause  in  such  a  cle- 
cree^Js,  error.")    The  six  iinonths  after  the. service  of  process 

s  Po-well  V.  Powell,  Mad.  &  Geld.  '  Grfegory  v.  Molesworth,  3  Atk. 

53.   .i.;r  ■;,.,       ,,,'.     ,  .,..,,(1..;  ■..•1/.    ■  626;  ,Sir-J<ihn  Na(pi©r  V.  Lady  Ef- 

,4JB]Ennett  V.  Hapijll,  :2:Sch.:&.L$f.  fingham,    2    P.    Wms;   '401';     Lord 

566.    ^,  ^                           ;   1     ■  1)    '  Bi-ook  V.  Lord.  Hertford,  2 'P.  Wms. 

'  SAgar   V.   Fairfax,  .  17- vYes.   533;  518;  Taylor  v.  PMlips,  2  Ves.  Sen. 

'554;     Atty.    Gen.    v.    Hamilton,    a  23.                        "                             ' 

Madd.  214.     ; -|   !          i!    ■   -      ■ ''  8  Seton  on  Decrees  (4th  ed.),  711. 

,.,f  Setop  on;Dj8.cr?est  .(4th,,ed.),  714;  ,    9 IWiHiamson  v.   Gordon,   19  Ves. 

Eyre  v.  Countess  of  Shaftsbury,  ,2  P.  1X4. 

'Vjf^Sf^  1Q2;   phejffield  v..  Huchess  lof  i*  Coffin  v.  Heat'te^  6  Met.  (Mass.) 

Bvnc4diigh«up,T.  1,  J  West,     682._    See'- ,   76.  •       i 

Kingsbury   v.    Buckner,    134    U.    S.  ' 

650,  33  L.  ed.  1047. 

Fed.  Prac.  Vol.  II.— 80 
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within  which  cause  must  be  shown  must  be,  it  seems,  lunar 
not  calendar  months/^  At  the  expiration  of  them  and  upon 
proof  of  the  requisite  facts,  an  order  making  the  original  decree 
absolute  should  be  entered. ^^  A  decree  for  a  foreclosure  ihould 
also  be  nisi,  providing  for  either  a  strict  foreclosure  or  a  fore- 
closure sale,  unless  the  whole  amount  due  shall  be  paid  within 
a  reasonable  time,  usually  six  lunar'nionths,  from  the  time  of 
the  conclusion  of  the  accounting  and  the  certificate  of  what  is 
due  under  the  mortgage.^'  An  omission  of  such  -  clause  is 
error. ^*  At.  the  expiration  of 'the  allotted  time,"  if  the  debt  be 
still  unpaid,  the  plaintiff  should  obtain  an  order  confirming  the 
foreclosure  or  directing  the  sale."  The  time  for  payment  may 
always,  even  after  a  peremptory  order  for  a  sale,^'  be  enlarged 
upon  terms,  which  usually  are  that  the  defendant  give  good 
security  to  pay  the  amount  due,  with  interest  and  costs  in 
f uU.^''  A  decree  of  foreclosure  absolute  may  also  be  reopened ;  " 
but  it  has  been  said  that  this  can  only  be  done  when  it  has 
been  obtained  by  fraud  or  under  circumstances  of  oppression.^' 
The  Supreme  Court  has  held  that  "what  is  indispensable  to 
such  a  decree  is,  tha,t  there  should  be,  declared  the  faetjUature, 
and  extent  of  the  default  which  constituted  the  breach  of  the 

conditipni  of  the  mortgage,,  and  which  justified  , the  complainant 

,,.,.'•  j- ,-  -  ^  ^-  - -■  ,    ■  '  '  '  '■''       '  ^ 

11  Seton  on  Decrees  (4tfi  ed.j,  711.       1091;   Chicago  &  V.  R.  Co.  v.  Fos- 

12  Ibid.  dick,  106  U.  S.  47,  71,  27  L.  ed.  47, 
18  Clark  V.  Keyburn*  8  Wall.  338,      55;.  Sheriff  v.   Sparks,  West,   130; 

19  L.  ed.  3ii4;  HpwelJ  v.  V^esteiin  E,  ,  Sejihojise,  v.  Earl,  ,2  Ves.  Sen.  450; 

Co„  94  U.S.  463,   24  L.  ed.  254;  Whiting  v,  ^B,a.^k  of  U.  S.,  13  Pet. 

Chicago  &  V.  R.  Co.  v.  Fosdick,  106  6,  10  L.  ed.  33.7     ,  , 

U.   S.   47,   27  L.  ed.  47;    Ferine- v.  16 Edwards  V.    Cuhliffe,   1   Madd. 

Dunn,  4  J.  Ch.  (N.  Y.)  140.     Twen-  287;    Seton   on   Decrees    (4th  ed.), 

ty  days  has  been- ^held  insufficient.  1088.     J   ■'•-•  ^        :.    ^  :     '     ' 

Chicago  &  V.  R;  Co.  v.  Fosdick,  106  IT  Monkhouse  v.  Corp.  of  Bedford, 

U.  S.  47,  27  L.  ed.  47.     In  one  case  17    Ves.    380;    Geldard   v.   Hornby, 

it   was   held   that  eighteen   months  1   Hare,    251;    Holford   v.   Yate,  1 

should  be  allowed.  ,  American  L.  &  K.  &  J.  677;  Coombe  v.  Stewart,  13 

Tr.  Co.  V.  Union  Depot  Co.,  80  Fed.  BeaV.  11.'  -il     ■■ 

36;     In   another,  four'  months   was  l*  Campbell  v.  Holyland,  L.  K.  7 

held  to  be  sufficient.    Columbia  F;&,  Ch.  D.  166;' Seton  on  Decrees   (4th 

Tr.  Co.  V.  Kentucky  Union  Ry.  Co.,  ed.),  1088. 

C.  C.  A.,  60  Fed.  794.  W  Patch   v.    Ward,    L.    R.    3    Ch. 

14  Clark  V.  Reyburn,  8  Wall.  318,"  203,   212;    Seton   on   Deci-ees    (4th 
19  L.  ed.  354.  ed.).  lb98. 

15  Seton    on    Decrees    ( 4th    ed. ) , 
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in  filing  his  bill  to  foreclose  it,  and  the  amount  due  on  account 
thereof,  which,  with  any  further  sums  'subsequently  aocruing^i 
and  having  become  due,  according  to  the  terms  of  the  security, 
the  mortgagor  is  required  to  pay  within  a  reasonable  time,  to 
be  fixed  by  the  court,  and  Which  if  not  paidyla  sale^of  the  mort-. 
gaged' 'premises  is  directed.*"  By  rule,  "in  suits  du' equity  for 
the  foreclosure  of  mortgages  or  for  the  enforcement  of  other 
lien^,  a  decree  may  be  rendered  for  any  balakce  that  may  be 
found  due  to-  the  plaintiff  over  and  above  Sthe  proceeds  of  the 
sale  or  sales,  and  execution  may  issue  for  the'  collection  of  the 
same,  as  is. provided'  in'itule  8,  when  the  decree  is  solely  for  the 
payment  of  money."  *^,,  A  deficiency  decree  is. not  essential, 
after  a, foreclosure  sale,  tpientitle  the. -mortgagee  to  the  payments 
of  the  balance. due  him  from  the;  earnings  of  the  receivership ;  ^^ 
even  when  the  trustee  has,  in  his  possession,  a  fund  deposited  to 
secure  the  payment  of  interest,  and  the  stockholders  of  the 
mortgagor  are  V liable  for  unpaid  instalments  of 'their  sub- 
scriptions.^' It  has  been  held  I  that  this  rule  obviates  the  neces- 
sity of  a  pr,ayer  in,  the  bill,  for  such  relief,  although  it  is  the 
bolster  practice  to  pray  for  it  specifically.**    The  ,rulej,do,es  not 

20  Chicago  &  V.  E.  Co.  v.  Foa-  In  such  a  case  it  is  a  fatal  error'  to 
dick,  lOe.TJ.JS.  47,  70,  27  L.  ed.  47,  declare  in  the  decree  of  foreclosure 
55;  per  Mathews,  J.  But  see  Grape  that  the  whole  debt  is  due.  The 
C, C,  Co.  V.  Farmers'  h.  &  Tr.  Co.,  power  to  trpat  the  principaLas  due 
63.tFed.  893,  986,j  sufira,,  §  394,  note  upon  a  default  in  interest  is  not 
4.       r-,:,,  ,;i,      ;           r,.    I     -       !  implied  by  a  provision,  giving  the 

21  Equity:  Rule  10,  condensing  trustee  the  .  righ^t  to  •  •  take  posses- 
Eq;  Rule  92  of  1842}  JSTorthwestern  sion  upon  such  a  default,' to  apply 
M,.L..I;.  Co.,  V.  Keitbj  C.  C.  A.,  77'  the  income  on  account  of  principal 
Fed.  374.,       ,i.!                      ,;:!•"  after.payment  of  overdue ^ interest; 

*8  Bpycei  V.  Continental . Wire  Co.,  and   to   cause  .the   property   to   be 

125  :Fed.r,740.ni.     '    11 !    ..  sold  as  an  entirety;  where  the  mort- 

28Land  Tiitle;&  iT.riiistlCo.  ■?•.  As-  gage  aliso  provides  for  the  surrender 

phalt  Co.,  Q.  Q,':A:,  ]!27>Fedi  li'      !'  .  byilthe  trustee  of  !  possession  Upon 

,  ,24 Seattle,  iL.  S.,  &  •E.,Ey.  Co.  .V.  payment  df: arrears  of  interest,  costs 

Uni«!v.  Tr.   Co.,  .0.1  O,  A;,  .-IS"  'Fed."  aild  expenses  at  any.. time i  before  the< 

179,:  The  court  may,  howeter, 'whfere  ^e.     (Jrape  C;  C.  Co.,  v.  Farmer's 

the.moEtgage  does  not  provide  that  L.,.&  Tr.,  Co.,  C.  C.  A.,  63  :Fed.  891. 

tlt^  piinpipal;. shall  become., due  up-  'A  mortgage  and  the  bonds , secured 

on  a  default  in  interest,  direct  that  thereby  are  to  be  construed  together, 

the  p?oper(tytbe',?oJd!a3  an  lentirety  dindiaprovisioni  in  a  mortgage  con- 

and  that  the  principal  as  well  as  !the  corning,  the.  ;method  of  distribution 

interest  be  paid  out  of  the  proceeds,  in  case  of  a  lorecldsure,  which  iis  not 
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authorize  the  entry  of  a  decree  for  the  balance  of  principal 
not  due**  on  the  foreclosure  of  a  mortgage  for  the  failure  to 
pay  interest,  unless  the  mortgage  so  provides.  A  State  statute 
giving  mortgagors  a  right  of  redemption  within  a  certain  time 
after  a  mortgage  sale^will  in  all  cases  be  followed  by  the  Eederal; 
courts,  since  it  establishes  a  rule  of  property.**  In  the  absence 
of  such  a  statute  there  is  no  right  of  redemption  after  the  sale 
under  a  decree  of  foreclosure  bias  been  confirmed.*'' 

§  402.  Decrees  in  the  nature  of  decrees  nisi.  Decrees  in 
the  nature  of  decrees  nisi  are  decrees  taking;  a  bill  against  a 
defendant  as  confessed,  and  decrees  under  the  statute]  affecting 
proprty  within,'  and  against  a  idefendant  without,:  the  juris- 
diction of  the  court.  Decrees  taking  bills  as  confessed  are 
described  in  chapter  VIII.  The  cases  where  a  decree  against 
a  defendant  not  served  with  process  can  be  entered  under  the 


contained  in  the  bonds,  will  control. 
Low  V.  Blackford,  C.  C.  A.,  87  Fed. 
392.  It  has  been  said  that  if  the 
trustee  imprdvidently  declares  the 
principal  due,  the  court  may  set 
that  declaration  aside.  Mercantile 
T.  Co.  V.  Baltimore  &  0.  R.  Co.,  89 
Fed.  606,  610.  A  decree  directing 
that  the  surplus  upon  a  foreclosure* 
sale  after  payment  of  preferential 
claims  should  be  divided  equally 
among  the  bondholders  was  held  not 
to  deprive  the  coupon  holders  of  a 
preference,  given  them  in  the  mort- 
gage. Burke  v.  Short,  79  Fed.  6. 
A  provision  that  the  mortgagor 
shall  remain  in  possession  for  six 
months  after  default  in  interest  was 
held  not  to  preeludfe  the  trustee 
from  bringing  a  foreclosure  suit  im- 
mediately upon  the  default. '  Farm- 
ers' L.  &  Tr.  Co.  V.  Winona  S.  W. 
Ry.  Co.,  59  Fed.  957.  Such  and 
similar  provisions  are  usually  con- 
strued as  cumulative  to  the  ordi-  " 
nary  remedy  of  a  foreclosure  suit 
upon  a  breach  of  the  condition  of 
the  trust  deed  or  mortgage.  Cen- 
tral Tr.   Co.  V.   Worcester  C.  Mfg. 


Co.,  C.  C.  A.,  93  Fed.  712;  Farmers' 
L.;&,Tr.  Co.  v.  Chicago  &  N.  P.  R. 
Co],  61  Fed.  543;  Mercantile  Jr.  Co. 
V.  Chicago,  F.  &  St.  L.  Ry.  Co;,  61 
Fed.  372;  Pennsylvania  Co.  for  Ins., 
etc.  V.  Philadelphia  &  E.  R.  Co., 
69  Fed.  482.  It  has  been  held  that 
the  aeceptarice  by  the  mortgagee  of 
interest  paid  by  the  receiver  of  the 
property  appointed  in  his  suit  for 
foreclosure  is  not  a  waiver  of  his 
right  to  continue  the  suit  when  oth- 
er installments  of.  interest  remain 
due  and  unpaid.  American  Li  &  Tr. 
Co.  V.  Union  Depot  Co.,  80  Fed.  36.- 

8BOhio  Cent.  R.  Co.  v.' Central 
Tr.  Co.,  133  U.  S;  83,  33  L.  ed.  561. 

86  Brine  v.  Insurance  Co.,  96  U. 
S.  627,  24  L.  ed.  858;  Orvis  v.  Pow- 
ell,'98  U.S.  176,  25  L.  ed.  238; 
Hammock  >.•  Farmers'  L.  &  Tr.  Co., 
105  U.  S.  77,  26  L.  ed.  1111 ;  Mason 
V.  N.  W.  Ins.  Co.,  106  U.  S.  163,  27 
L.  ed.  129;  Conn.  Mut.  L.  Ins.  Co.  v. 
Cushman,  108  U.  S.  51,  ,27'  L.  ed. 
648. 

OT-Parker  v.  Dacres,  130  U.  S.  43, 
32  L.  ed.  848.. 


§    404]  .PKAMB  OF  DEGBEE.  1269 

aiet  of  Marcli  3,  18Y5,  have  been  already  desbribed.^fi  Anj  de- 
fendant or  defendants  to  such  a. statutory  decree  "not  actually 
personally  notified"  of  the  suit,  in  accordance  with  the  pro- 
visions of  the  statute,  may,  at  any  time  .within  one  year  after 
final  decree,  enter  his  appearance  in  said  suit,  anAtijeriCiipon 
the  court  must  mak^  an  order  setting  aside  the  decree  Aerein, 
and  permitting  such .  (defendant  to  plead  on  payment  of  such 
costs  as  the  court  shall  deem  just;  and  thereupon  the  suit  is 
proceeded  with  to  fin9,l  judgment  according  to  law.* 

§  403.  Time  of  entry  of  decree.  A  decree  can  regularly 
be  entered  only  during  a  term  of  the  court.*  The  court  has 
power  to  allow  a  decree  to  be  entered  even  in  vacation  as  of  a 
previous  term,  nunc  "prO'  tunc. '^  Such  leave  will  always  be 
granted  when  the  delay  was  caused  by  the^  action  of  the  court;* 

•§  404.  Frame  of  decreei  Decrees  originally  always  con- 
sisted jof  three,  and  sometimes  of  four,  parts.  These  Were:,, the 
date  and  titte ;  the  recitals ;  the  declaratory  part,  if ■.  that  were 
required;  and  the  ordering  part.^t:  A  decree  usually"  begins 
with  a  recital  of  the  day  of  the  month -and  yeaE  when. it  was 
pronounced,*  and  of 'the  title  of  the  cause,  in  which  the  parties 
should  have  the  ■  same  designations  that .  were '  given  them  in 
the  bill.*  Kext!  alivays  followed,  formerly,  a  '■  recital  of  the 
pleadings,  evidence,  and  former  ^proceedings  in'  the  cause.* 
The' equity  rules,  however,  provide  that  "in  drawing  up  decrees 
and  orders,  neither  the  bill  nor  answer,  nor  other  pleadings, 
nor  any  part  thereof ,  nor  fthei  replort  of  any  master,  nor  any 
other  prior  proceeding,  shall: be  recited  or  stated-  in  the  decree 
or  order;  but  the  decree  and  order  shall  begin,  in  substance, 
as  fellows :  'This 'cifuse' came  on  to  be  heard  (or  to  be  further 
heard,,  as  the  case  may' be)  at  this  tei-m,  and' was  argued  by 
counsel;   and  thereupon,  upon  consideration,, thereof,  ,it  was 

§  402.     i^fMpra,  §  166.  §404.     iDaniell's    Ch.    Pr.,    ch. 

«U.  S.:K.  S.,  § :738;.18  St,  at  L.  xxv.    .:     ,„:      ;                    „,:     - 

47a..    .                  :           .   .  2  Whitney  v.  Belden,  4  Paige  (N. 

§  403.  1  Griswold  y.  Hill,  1  Paine,  Y.),  140;  Barclay  v.;  Brow.il,  7  Paige 

483.     ilis:          I.  ••■       ■•    ...^      •-  (N,  Yj),  245,.,,,    ,        ■  .  '   ;' 

8  Gray   v.   Brignardello,    1   Wall.  S  Daniell's  Ch.  Pr.,  oh.  xxy.  ,    , 

'  '627,:  17  L.  ed-  693 ; .  Griawold  v.  J  Hill,  *  Seton  on  rDecrees   (4tji  ed.)i,  9- 

1  Paine,  483.                      •  .               ■  19.,                          o         .    ;,,,,  , 
J,* Gray   v.   iBr.igpai-dello,;  1  :WaU. 
627,  17  L.  efd.:693..r.r     .          „>        , 
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ordered,  adjudged,  andide'creed  as  follows',  viz.' "*  Next  -when 
a  decree  is  entered  by  consent,  ithe  fact 'that, consent  was  given 
and  a  recital  to  that  effect  is  conclusive  of  the  fact,  naless 
evidence  to  the  contrary  is  presented.*  The  proper  place  for 
such  a  statement  is  ordinarily  in  the  recitals,  unless  consent  be 
only  given'  to  certain  directions,  when  the  statement,  of  the 
consent'  should  immediately  precede  such  ^iirections.''  It  has 
been  said  also  that  it  should  appear  affirmatively  upon  the  face 
of  the  decree,  that -the  defendant  was  properly  'served  with 
process.'  The  declaratory  part  of  a  decree,  which  if' desired 
at  all  should,  be  next  inserted,  contains  a  declaration  of  matters 
of  fact,  or  of  the  rights  of  ■  one  or  more  of  the  parties  to  the 
cause,  or  a  statement' of  the  reason  for  the  decree  or  any;  part 
thereof. '  This  statement  of  reasons  is  not  usual,*  althojigh  its 
utility  has  been  noticed,"  and  it  is  sometimes  adopted.'^  In- 
stances of  declarations  of  matters  of  fact  are  the  existence  and 
validity  of  a  will  or  other  instruments^*  and  the  validity  of  a 
patent."'  It  has  been  said  that  a  patent  is  sufficiently  identified 
in  a  decree  bygiYihg  its  number  and  the  patentee's  name,  and 
that  the  decree  is  not  rendered  void  for  uncertainty. because  the 
description' of  the  invention  is  not  given  ia  the  language  of  the 
title  head  of 'the  patent.'*  i  So,  whenever  there  are  interfering 
patents,  and  4  suit  is- brought:  by  any  person  interested  in 
any  onerofi  them,  or  in  the  working  of  any  one 'of  them,  t6 
obtain'  relief  against  the  interfering'  patentee,  the- court,,  on 
notice  to  adverse  parties^  and; other  due  proceedings:  had  accord- 
ing i;o  the  coijfse  of  equity;  may  adjudge  ahdrdeclare  either  of 

•;  BRule  71;  ,,i   •      ,    j.'r   ,,i    •.  :  ,ings  in, ■%e  suit  are  sufficient 'jinma 

.,8Loy  v...41stpn,  0.,,C.  A-^^.V^Z  Fed.  .fficie  evidence  of  such  proceedings. 

90-  ,      :  '  Koona  v.  ieysbn,  C.  C.  A.,  69  Fed'. 

'i'Seion    on    Decrees''  (4tli    ed.),  297.      '';-■::'      .  .    ,. 

1535 ;    Bartlett  v.   Wood,   9   W.  R.  ll  Gordon   v.    Gordon,    3    Swanst. 

817.     ^'      '■  '     -■'':'  '    '  400,  478;  Jenbur  v.  Jenour,  10  Ves. 

8  Allen  V.  Blunt,  1  Blatchf.  G.'  C.  573';  Atty:  Geh.  v.  Clapham,  4  De 

480.         ''  ^-'  .      :  -  G.  M.  &  G.  591,  607;  Austin  v.  Aus- 

9'i?!»   parte   Earl   of   Hchester,    7  tin.'ll  iTuTi'lN-.  S.)  536. 
Ves.    348,    373;    Seton   on    Dfecrfees  12  Seton    on    Decrees     (4th    ed;)!, 

(4th  ed.h  19.     "     ■'       "       -'I-  19, m.'    .■''••:,.; 

lOBiaic 'v.  WhitbreM,' 16-Ttes.  15,  •    iSUni'on   S,  E.  v. '  Mathiesson; '  3 

24 ;    Gordon   v.   Gordon,   3    S-H'anst'.  Cliff.  146. '  '  i ,   i    , 

400,  478.     Recitals   in  a  decree  of  ■    i*'Ma'ginri  vi  Standard  Equipmfent 

foreclosure     of     previous     proceed-  Co.,  0.  C.  A.,  150  Fed.  139.    :'  ,  .:.i 
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the  patents  void  in  wliGle  or  in  paftji  or  inoperative^  or  invalid 
in  any  particular  pairti  of  the  United  States,  according  ito  the 
interest  of  the  parties  in  the  patent  or  the  invention:  patented; 
but  no  such  judgmeriti  or; -adjudication  can  affect  the  right  of 
any  person,  except  the  parties  to  the  suit  and  those  deriving 
title  under  .them  siifesequent  to  the  rendition  of  such;  decree.^' 
Where  a  party  establishes  his  right  to  property,!  the  direction 
to  transfer  it:  to'  him  is  often  preceded  by  a  deelaratign  iof-  his 
title."  The  court  will  not  thus  debide  ; rights  as  between  co- 
defendants  unless  a  crossrbill  or  counter-claim, has  been  filed  for 
that  purpose,"  or  it  be  necessary  in  order  to  determine  the 
rights  of  the  plain  tiff  j  or  possibly  when  the  evidence  is  clear  and 
the  case  between  them  ripe 'for  decision ;"  and- language  in  a 

; decree  broad  enough  to  determine  such  rights  will-  usually 
be  construed  as  merely  determining  i  rights -^  as  between  the" 
plaintiff  and  the  defendants^!  if  no  controversy  between  the 
defetidants  appears  upon  the  pleadings.**!  ^The  court  will  not 
make  a  declaration  of  mere  future  rightSj^",  nor  as  to  the 
rights  of; parties  upon  a  contingency  that > has!, not  hapened,^* 
nor,  it  was  formerly  iheld>  as  to  mere  legal  rights ;  ^*  unless 

^  such  a  determination  is,  indispensable:  :to  > .  the  . '  declaration 
of  the  present  equities  of  the  parties.  A  declaration,  that 
a  deed  to  J :  property  beyond  the  jurisdiction  of  the  court  is 
f raiiiduleiitr/ and  void,  is  of  no  effect. unless  accompanied  by 
a  direction'  that  a  party  to  the'  suit  execute  a  reconveyance 
or  deliver  up  the  deed  for  ckneellation,   tod  compliance  is 

ISU.^S.  JR.  S.,,  §  4918.    See  F0S7,  :,    WGrahani^    y.    Railroad     Co.,     3 

ter  V.   Lindsay,.,  3  Dill.  :26;.Pent,-  WaU.  ,704,  18  ,L.  ed,,  2^7.                 ., 

large   v.    Pentlarge,    19.!Fed.    8j7;  '^oCrbss  v.  I)eJ\''alle,   I  WalL  5, 

s.  ci-  22  S'ed.  412.      '    '''  J'    '  "  17   L.  e'd; -SlSs'tady  LaB^dale   v. 

lejenour  v.  Jenour,  10  Ves.  562;  Briggs,   4  W.   E.   703;    Fletcher  v. 

'Setbh  on  Decrees  ('4th  ed;-) /20.  ■  ■  Beailiey,  33  W.  E.  745;  Gity  Ey.  Go. 

IT  Thomas  v.  Lloyd,  2S  Beav.  620;  v.  GitizienB'.  Street  E.  Co.,  166  U.  S. 

Grahani   v.   Eailrbad   Co.,  13  •  Wall.  557,  570,  41  L.  ed.  1114,  1118;  Seton 

704'?   Setoh   on  Decrees    (4th  ed;),  'on  JDedrees- (^th-'ed.),  20.^,  •  •' 

•  20.    See  i§  200'.    '^    •'     :  81  Dowling  v.  Dowling,  L.  R.  1  Gh. 

18  Jolly  V.  Arbuthnot,  4  De  G.  &  612;.  Setori   on' Decrees: '(4th'  ed.), 

J.  224,  245;   Gresle^  v:  Mousley,  4  20.  1    I         • 

De ^.  &  ' J.  78,  99 ;' Cottingham  v.  ^'Birkenhead  Docks  v..  Laird,   4 

Earl  of  Shrewsbury,  3  Hare^:  627;  De  G,  M.  &  G.  732;  Webb  !v.  Byhg, 

Seton  on-Dfefcrees"(4thi  ed.),  20.  8  D^  G.  M;*  G.  .633!;  Seton  on  De- 

■iii.i             "              ,,,:        -  .crees  (4th  ed.),  20.  r       ," 
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made  witli  such  direction.*'  ;  It  seems  that  i  the  court  should 
not  make  a  declaration  of  the'rightsi  of  the  parties  in  a  hear- 
ing.** The  conclusion  of  a  decree  is  'its  ordering  or  manda- 
tory part,  ^iphich  contains  the  i' 'specific  directions  of  the 
court  upon  the  matter  before  it.***-  As  these  directions  vary 
according  to  the  nature  of  the  case  before  the  court,  it  would  be 
i  impossible  to  lay  down  any  definite  rule  concerning  them. 
IsTothing'  is  more  elastic  and  less  ai'bitrary  than  .this  part  of 
a  decree  in  equity.  Thfe  directions  to.  the  different  parties,  may ' 
be  separate,  reciprocal,  direct,'  or  inverted,  as  long  as  they 
are  not  inconsistent.*®  If  there  be  several  plaintiffs  suing 
jointly,  the  decree  may  be  joint  or  several,  in  conformity:  with 
their  respective  rights,  as  finally  determined ;  and  if  a  number 
of  defendants,  a  single  direction  may  be  given  to  all,  or  a  sepa- 
rate direction,  or  even  a  separate  decree ^  against  eafeh.*''  Certain 
general  rules  governing  particular  kinds  of  decrees  may,  how- 
ever be  stated.  If  the  decree  be  for  the  performance  of  any 
specific  act  except  the  payment  of  money,' as,  for  example, 
for  the-  execution  of  a  conveyance  of  land  or  the:  delivery_  of 
deeds  or  other  documents,  the  decree  must  prescribe  the  time 
within  which  'the  act  must  be  done.*'  Decrees  for  an  account 
should  always  specify  the  time  from  which  the  account  isito  Obe 
-taken.*®  By  the  further  rules."Every  d6cr.ee  for  an  account  of 
the  personal  estate  of  a  testator  or  intestate  >  shall  contain  a  direc- 
tion to  the  master  to  whom  it  is  referred  to  take  the  sanife,  to 
inquire  and  state itjo  the  court  whatiparts,  if  aiiy,  of ;  such -personal 
estate  are  outstanding  or  undisposed  of,  unless  the  court  shall 
otherwise  direct."  *"  The  old  forih'of  a  decree  to  set'  asi^e  a 
forged  instrument  was  that  the  document  "be"  cut,  damned,  and 
.canpejed,"  "    It  is.  now  usual  to  direct  that  the  instrument  be 

iiS  Carpenter   Y.    Strange,  - 141    U.  27  Lingaji  v.  tHenderson,   1   Bland 

;S.  87,  106,.  35  L.  ed.  640,  6.48;  supra,  (Md.),  236^  256;   Hodges  v.  .Mnlli- 

§398.      '  Icin,  1  Blafld  (;Md.),  503,  607;  Quar- 

24  Jennings  vi  Simipson,  1   Keen,  les  v.   Qparles,  2  Mumford    (Va.), 

404.  321;    Elliott  v.  Pell,   1  -Paige    (N. 

26Daiiiell's  Ch!lPr.i  eh.  XXV.   .:..  Y.),  263.   .{.,,!    ., 

26Lingan  v.  Henderson,  1  Blind  28Eq.^R^^e8.                       ,   ._l 

.(Md.):,  236,  275;   Hodges  v.  MuUi-  29  QummingS:  v.   A^ams,   2,  i Irish 

ldn,aBland   (Md;),  503,.S07';  Ow-  Kq.  39^.;;   ,!:                    ,.  .          ,  . 

ings?;.Oase,  1  Bland  (MdJV.  .370,;404.  80  i^q.J.Eule-  73  of  .1842.,      ,     : 

17  Am.  Deo.  311.       .  f                i;-  si  Bishop  of  Winchester  v.  Four- 
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delivered-to  the  cleri  oi. Hie  court  for  cancellation."*  By  statute, 
when  a  Federal  eoiirt  of  eqnityf  awards  an  injunction  against 
the 'infringement  of  a  'patent'^'- or  trade  mark,^*  it.  may  assess 
the  damages  the  complainant: has  sustained  by  the  injunction, 
as  well  as  corapel  an  account  of '  the  profits,*'  and; it  has  the 
power  to  award  treble  damageSj  ibut 'not  to' award  treble  profits.** 
Itihas  been- held,  that,  in  a  suit  in 'equity  for  the  infringement 
of  a  i  copyright)  there  can  be  no  recovery,  by  way  of  ^damages, 
beyond  the  pro:fits  made  by  the  defendant.*''  In  suits  iniequdty' 
for"  the  foreclosure  of  mortgages^  a  decree  may  be  rendered 
for  any  balance  'that  may  be  found^idue  to  the  complaint  over 
and  above  the  proceeds  of  the  sale  or  sales,  and  execution' 
may  issue  for  ^the  collection  of  the  same  as  is  provided  in  the 
eighth  equity  rule.**  Upon  the  foreclosure  of  a  Tailroad  mort- 
gage in  a  Federal!  court  it  is  customary  to  insert  in  the  decree 
a  direction  that  the  purchaser  pay  all  valid)  sclaims  against  the 
receiver  and  such  indebtedness  of  the  mortgagor  as  has  a  pref- 
erence over  the  mortgage  debt;*'  It:  has  been  held  i  that  such 
claims  cannot  be i  enforced  by  the  State 'courts  against  the; 
purchaser,*'  but  that  suits  upon  them  must  be  prosecuted  in!  thei 
Federal  court  upon  •  the  common-law  of  equity  side,  as  the  i 
nature  of  the  case  i*equires ; "  and  that,  after  their  adjudication' 

nier,  2i  Yes.gen.  445;  iFil;t.Oin  rV.  Ea,rl ,  ,EiSh;  167;  Sch-wanzel  •?.  Hplfenshade, 

of  Mapciesfjeld,  1  Ves,;287,  292;  Se-  3  Fish.,  196;  Brodie  v.  Opbir  Silver 

ton  on  Decrees  (4th  ed.),  1346.  Mining  Co.,  4  Fish.  37. 

32  General  Chemical '  Cb.  v. '  Black-  »6  Covert  v.  Sargent,  42  Fed.  298 ; 

more,  N.  Y.  L.  J.,  November,  1907;  Campbell  v.  James,  5  Fed.  807. 

s.  c,  156  Fed.  968.          '    ■       '         '•  87  Social   Register  ■  Ass'n  v.   Mur 

83  U.  S.  K.  S.,  §  4921,  asamerfded  phy,  129  Fed.  148.              ' 

29  St.  at  L.  692,  §  6,  5  Fedv  St.  Ann.  38  Equity  Rule  10;  Northwestern 

577,  Pierce  Fed.  Code,-  §  8788.  M.  L.  I.  Co.  Keith,  G3  C.  A.,  77  Fed. 

34  Act  of  February  4,  1887,  24  St.  374;  supra,  §  402. 

a;t!  L.    387,    5    Fed:    St.   Ann.    603,  89  Jesup  v;  Wabash,  St.  L.  &  P. 

Compv  St.  3398,  Pierce  Fed;  Code,  Ey.  Co.i  44  Fed.  663;  Thompson  v. 

§  8785.       '                     -  Northern  Pac.  By.  Co.,  93  Fed.  384, 

B8ibid.,U.  S.  E.  S.,f§  4917,  4921;  388.     Supra,  %  394.             ., 

Livingston  v.  WoodWorth,  15  How.'  «•  Jesup  v.  Wstbash,  St.  L.  &  P. 

546,  14  L.  ed.  809;  Zive  v.  Peck,  13  Ey.   Co.,  44   Fed;   663;    Stewart  v. 

FedL   475?    Lyon   v.   Donaldsbn,    34  Wisconsin  Cent.  Ey,  Co.,  117  'Fed. 

Fed.   789;    Welling  v.' La'  Baii,   35  782.    ;    '■'■'■'■      ='                              '  '' 

Ffed.     302;  '   G&ydn-  v.'    Serrell,'    1  "Thompson    v.     Northern     Pac. 

Blatchf.    244;     Peek    v.    Frame,    9  Ey.  Co..  93  Fed.  384. 
Blatchf.  194;  Saunders  v.  Logan,  2 
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tbe  creditor  must  bring:  his  judgment  into  the  foreclosure  suit, 
where  it  will  be  enforced  as  a  lien  lupon  the  property  an  the 
hands  of  thex  purchaser.**  Where  Bradley,  -was  trustee  undei- 
two,  deeds  of  trust,  a  decree  appointing  Johnson  a  trustee  in  his 
place  "in  the  de6d  of  trust,"  without  specifying  which  deed, 
of  trust,- was  held  void  for  uncertainty.*'  .  :; 

§  405.  Motions  at  the  foot  of  a  decree.  It  is  usual 
where  a  suit  involi^es.  the  distribution  of  a  fund  in  courty  or 
otherwise  affects  the  rights  of  numerous  persons,"to,  add  a  clause 
to  the  decree  giving  the  rights  to  the  i  parties;  to  apply  to  the 
court  for  other  orders  or  direct  "at  the  foot  :of  the  :  decree.'' ^ 
Under  such  a  ielause,.the  court  will  usually  listen  to  no  further 
application,  exqept  as  to:  matters  concerning  which  directions 
were  contained  in  the  first  decree  first  entfeied.  Thus,  it  ^  has 
been  held,  that  it  will  not,  under  such  a ,  clause,  entertain  an 
application  toi  set' aside  alsale  made  tinder  a 'decree.^  It  has : 
been  held  that  this  gives  no  right  to  move 'to.  set  aside  a  sale 
which  has  been  confirmed ;  but  that  it  is  limited  to  applications, 
for  such  ©rders  as  may  be  necessary  in  the; distribution  of  thb 
funds  concerning  which  there  iS' a  dispute  between  different- 
persons,  both  clainiingi  undei*  the  decree  or  for  the  delivery  of 
the  possession  of  the  property  affected.'  It  has-  been  held  that: 
a  similar  reservation,  in  a  decree  of  foreclosure  and  sale,  does 
not  authorize  the  inclusion,  in  the  'order  confirming  the  sale,  of" 
an  injunction  agai'nslt  all  parties  to  the  suit  anil  all  persons 
claiming  «,nder  them, ,  and  their  attorneys ,  and  splicitors  "from 

42  Thompson' V.  Northern  Pac.  Ey.  that  a  decree  granting  a  perpetual 

Co.,  93  Fed.  384,  388;  supra,  §:  394.;  injunction  :  against  the  div&rsion  of 

Where  it  was  claimed, that  a  fund  water  from- a:  atr.eam,  which  allowed 

due  ifrpjn  a  defendant  had  beeniag-  the  defendants  to  apply  fora  vaca' 

signed    and   notices'  of    attachment:  tion  :of  .theisame  upon  establishing 

hald  been  seryed,  it  was  held  that  in.  •  other  ipro.ceedihga  their -right  to 

the   decree  should   protide   for   the  the  water,  was  erroneous  as  imcon- 

paymept  of  the  fund  into  court,  and  sistent  and  not  determinative  of  the 

that  the  defendant  might  protect  it-  question  at  issue.   Pacific  Live  Stock 

self  by  bringing;  in  the  parties  claim-  Co,  v.  Silvies  Eiver  Irr,  Co.,  C.  C. 

ant.    Mundy  v.  Louisville  &.  N.  Ky.  A.,  200)  Fed.  487.    i 

Co.;  C.  C.  A.,  67  Fed.  633.:  aWetmpire.  v.  St.  Paul  &  R  Ey. 

« Shepherd  v.   Peffer,   l33  U..  S.;  Co.,  ShFed,  177.     ,;         !          - 

626;.:33iL.  ed.  706.  .  '  IjewiB  v.  Peck.C.  C.  A.,'154  Fed. 

§405.     1  Wetmore' V.St.  Paul  &  273.                 ,          ■;       ,'.      - 
P.  Ry.  Co.,  3  Fed.  177.    It  was  held 
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setting  up  any  pretended  or  alleged  title  ri  against  ^the  title 
purchasers."*  A  decree  foreclosingi  a-  mortgage^  payable  iin 
instalments,  tnay  contain '  a  claiuse'  authorizing  the  complain- 
ants on  petition  to  havfe  an  order  of  sale  in  case  of  defaulit  as 
to  any  future  instalnaent';  *  and' lipoma  bill  compelling  a  specific 
performance  of  a  contract  for  the  payment  of  money  in  instal- 
ments,;  the  decree  may  contain  a  clause  providing  that,  in  case 
of  subsequent  defaults,  ■  a  Jmotion i may  be, made,  at  the  foot  of 
the  decree  for  judgmeiits:of  such  instalments;  as,  are  then  unpaid, 
with. interest  and  costs.*         ,,  '    ,,  ;    ,  .,,,;  ,, 

§  4Q6.  Enrollment  of  decree.  By  the  former  chancery 
praptiqe,  a  decree  ,did  not,  strictly  speal^ing,  become  a  record 
of  the  court  until  i,1;, had. been ^ enrolled;  and, although  the  court, 
after  it  had  lieen,  entered,  1>:i:e;ated.  it  as  a  foundation  for  ulterior 
proceedings,  it  was  not  considered  to  be  of  a  nature  sufficiently 
permaBient  to  be,  entitled,  in  other  cqurts  to  the  same  attention 
that  is  paid  by  one  -court  of  record  to  the  records  of  other  courts 
of  the  same  nature,^  .Unt,il  the  enrpllnient  the.  decree  was  con- 
sidpjresd  to  be  entered  pro  visional  rand  interlocutory,  so  tliat  it 
could  be  altered  by  the  court  'itself  at  a  rehearing';"  but'  it 
seems  that  an  appeal  to  the  House  of  Lords  lay  before  "the  en- 
rollment,*, A  decree  could  be  enrolled,, by i. a  defeudant,  as  well 
as  by  a  plaintiff,  and^at  any  time,  aotwithstaading  an  abater 
ment  of  the  suit.*  Anenrollment  could  be  vacated  for  irregu- 
larity* or  for  surprise, 'mistake,  fraud,  or  excusable  neglect.* 


4  Fleming  v.  Boulter,-  6  Wall,  747, 
18  L.  ed.  847. 

B  Libby  v.  Eosekrans,  55  Barbour 
<N.  Y.),  202,  215,  239. 

6  In  Danoel  v.  Goodwear  Shoe  Ma- 
chinery Co.,  137  Fed.  157;  s.  c,  C. 
C  A.,  144  Fed.  679;  certiorari  de- 
nied 202  U.  S.  619,  50  L.  ed.  1174; 
.such  a  decree  was  entered,  but  an 
objection  to  it  upon  that  ground 
was  not  taken  upon  the  appeal. 

§  406.  iDaniell's  Ch.  Pr.  (]st 
Am.  ed.)  1220,  1221.  Although  a 
■decree  which  had  not  been  signed 
and  enrolled  could  not  be  pleaded, 
in  bar,  it  was  held  in  New  York 
that  it  could  be  set  up  by  answer. 


ibavoue  V.  Fanning,  4  J.  Ch.  (N. 
Y.)  199;  Lyon  V.  Talinage,  14  J. 
(1^.  Y.),  501. 

ZDaniell's  Ch.  Pr.  (1st  Am.  ed.) 
1221m,  1222,  1224,  criticized  the 
dictum  of  Lord  Brougham  in  Par- 
ker V.  Downing,  1  M.  &  K.  634. 

8  Gartside  v.  Isherwood,  2  Dick. 
612;  Sheffield  v.  Duchess  of  Buck- 
ingham, Amb.  586;  s.  c.  West  B. 
673;  Daniell's  Ch.  Pr.  (1st  Am.  ed.) 
1225. 

4  Barnes  v.  Wilson,  1  R.  &  M.  486. 

6  Daniell's  Ch.  Pr.  (1st  Am.  ed.) 
1230,  1232. 

6  Kemp  V.  Squires,  1  Ves.  Sr. 
205;     Millspaugh    v.     McBride,     7 
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After  the  decree  had  been  enrolled,  it i could  only  te.  altered  by 
a  bill  of  review  or  an  app.eal  to.  the  House:  of 'Lords.'  The  ,en- 
roUment  was  made  after  the -'Lord,  Chancellor  had  signed /the 
docket,  by  ihe  engrossment  of  an  exact- copy  upon  the  parch- 
ment rolls,  which  together  with  the  docket  were  carried  into 
the  record  room  of  the  record  and  writ  clerk's  office  and  .de- 
posited with  the  record  keeper  for  safe  custody.  Thereupon  the 
enrollment  was  complete.*  In  the^  Federal  courts  there  is  no 
formal  enrollment  such  as  was  made  in  chancery ;  but  the  stat- 
ute requires  that  a  final  record  be  made  up'  by  the  clerk,  and 
that  "in  equity  and  admiralty  cases,  only  the  process,  plead- 
ings, decrees,  and  siich  otders  and  miemorandums  as  may  be 
necessary  to  show  the  jurisdiction  of  the  coui:t  and  regularity 
of  the  proceedings ' shall  be  (entered  lip'dn  the  final  record."'® 
By  the  equity  rules  the  clerk  must  "keep  an  Equity  Journal  in 
which  shall  be  entered  all  orders,  decrees  and  proceedings'  of 
the  court  in  equity  causes  in  term  time."  ^^  This  i'ecofd'hks 
been  said  to  correspond  in'  some  respects  to  the'  Enrollment  in 
chancery;  but  what  effect,, it  has  upon  the  rights  of  the  parties 
seems  never  to  have  been  decided.*^ 

Paige  '  (N.' Y.),   509,   34   Am.   Dec'  8  Daniell's  Gh.  Pr.   (1st  Ain.  ed.) 

360;  Tripp  v.  Tincent,  8  Paige   (N.  1227,  1228..                     / 

Y.),  176;  DanipU's  Cli.  Pr.  {1st  Am.,,  ?  U.  ^.  R.  S.,,§,.70O.          ; 

ed.).  1230,  1232.  10  Eq.  Eule  3. 

7I)aniell's  Ch.  Pr.   (1st  Am.  ed.)  " 'Consolidated    Store    S.    Co.    v. 

1232;  Gore  v.  Purdon,  1  Sch.  &  Lef.  Dettentlialer,  93  Fed.  307.,    See  in- 

234.    Seem/j-a,  §'84.  /ro,  Ch  XXlX.  '                   i"    i 


CHAPTEE  XXVII. 

COSTS. 

§,  407.  Costs  in  general  at  law.  Costs  is  the  term  igiveii 
to  the  sum  of  money  -which  is  paid  to  the  successful  party  to  a 
litigation,  to  reimburse  him  for  his  expense  and  trouble  in  the 
same.^i' The  costs  of  kn  actionatlaw  are  governed  by  fixed,  and 
arbitrary  rules!*  In  equity,'  and  ^admiralty  the  award  or 
denial'of  costs  is  always  in  the  discretion  of  the  court;*'and 
so  vePjT!' frequently  is  theit  amount  ;when  awarded.^  When, 
however,  it  is  said,  as  djt  of  ten,  is,  that  the  award  of  costs  in 
equity  is  purely  discretionary,  it  should  not 'be  supposed  that 
courts  of  equity  are  governed  by  no  fijxed  principles  in  their 
decisions  relative  to  the  costs  of  proceedings  before  them.  "  All 
that  is,  meant,  by  the  expression  is  that,  in  awarding  costs,  they 
wijl  take  into,consideration,ithe,pircumstances  of  tbe  cases  before 
them, and  the  situation  or  conduct  of  the  parties,  and  exercise 
u:ith  reference..tq  ,  these  :.p!oin1s  ,  a  .discrietion  governed  by 
certaiii  reasonable,  definite  rules,  the  "en:^rcement,  of  which 
is  not  dependent  upon  the  caprice  of  the  judge  by  whom 
each  cause  happens  to  be  heard,  hut  is  often  a  ground  of 
review 'by  an  appellate  tribunal.®  By  statute  when  in  a 
District  Court  a  plaintiff  in  aii  action  at  law  originally 
brought  there,  or  a,  petitioner  in  equity  other  than^the  United 
States,  recovers  less  than  ithe  sum  or  value  of  five  hundred 

§  407.'   1  An    agreement    between  4Riddle  v.  Maiiderville,  6  Crahch, 

two  partiies  to  share  in  the  paiyment  86,  3  L.  ed.  161. 
of  "the  costs  and  expense"  of  a  suit  5  Trustees  v.  Greenoiighj   105   U. 

against   one   of   them,   includes' 'the  S.  527,  26  L.  ed.  1157;   Central  E. 

costs  taxed  against  him.    Provident  Co.  v.  Pettupj  113  U.  S.  116,  28  L. 

Chemical  Works  v.  Hygienic.  Chem-  ed.  915.    ■     ■ 

ical  Co.,  170  I'ed.  5Z3.  "  '    «  Bl-ooks  v.  Byam,  2  Story,  553; 

8  Hathaway  v.  Roach,  2  W.  ^'M.  Trustees   v.   Greenough,   105   U.   S. 

63.  527,  26  L.  ed.  1157;''  Central  R.  Co. 

SThe  Starke,  182  Fed.  498;   The  v.  Pettus,  113  U.  S.  116,  28:  L.  ed. 

Eva  D.  Rose,  C.  C.  A.,  166  Fed.  101.  915. 
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dollars,  exclusive  of  Costs,  in.  a  case  which  cannot  be  brought 
there  unless  the  amount  in  dispute  exclusive  of  costs  exceed 
said  sum  or  value,  he  shall  not  be  allowed  costs,  and  the  court 
may  in  its  discretion  award  costs  against  him.'  This  statute 
applies  where  by  the^  allowance  of  a  counterclaim  the  amount 
recovered  by  the  plaintiff  is  reduced  to  less  than  five  hundred 
dollars.'  It  does  not  apply  to  a  suit  removed  from  a  State 
court.®  If  the  amount  recovered  is  less  than  two  thousand, 
but  more  than  five:  hundred'  doUarsy  it  does  not  apply,  al- 
though the  jurisdictional  amount  is  now  the  former  sum.^" 
If  there  was,  when  the  suit  was  brought,  a  reasonable  expec- 
tation of  the  recovery  of  more  than  five  hundred  dollars,  costs 
will  not  be  awa,rded  against  the  plaintiff.^'  It  has  been  said 
that  the  plaintiff  will  not  be  mulcted  with  Jcost-s  under  this 
statute,  except  when  facts  arose  which  would  have  authorized 
the  court  to  dismiss  the  case  as  not  properly  within  its.  juris-, 
diction..**  Where  a  suit  at  law,  ■  equity  or  admiralty  is  dis- 
missed in  the  court  of.  first  instance  for  want  of  jurisdiction 
over  the  person  of  defendant; or  over  the  subject-matter,  or  for 
a  lack  of'  the  requisite  difference  of  citizenship,  no  costs '  are 
allowed,  provided  that  the  complainant's  plea'  does  not  allege 
the  jurisdictional  facts;"  but  where  in  such  abase  he  has 
averred  facts  which  would  give  jilrisdiction,  costs  are  awa;rded 
against  him.**     When  a  case  removed  from  ai  State  court  is 

IXJ.  S.  R.  S;,  §968.     For'a  pecu-  12  McCarthy  v.  iAmericafl  Thread 
liar,  I  case,    see   National   Steamship  ,'Co.i  143. Fed-  Q1S;.supra,  §  363., 

Co..  V.   Tugman,  67.  .Fed,,  -l^e.     This  ■     13  Burnljam  y.  Eangeley,  2  W.  & 

applies  to  cases  under  the  Interstate  M.  41.7;  fentlarge  v.  Kirby,  20  Fed. 

Commerce  Act.     Delaware,  L.  &  W.  '  898;  Reliance  Lumber  Co.  v.  Roths- 

R.  Co.  V.  Lyne,  C.  C/A.,  193  Fed."  child,'  127   Fed.   745;    Int.  Wireless 

984.  Tel.  Co.  v.  Fessenden,  131  Fed.  493. 

8  Hamilton   v.   Baldwin,    41  .Fed.  But  see  U.  S.  v.  IJreadwell,  15  Fed. 
429.  532;  Cooper  v.  N.  H.  S.  Co.,  18  Fed. 

9  Field  V.  Schell)  4  Blatehf,  435;  588.  . 

Ellis  v.Jary is,. 3  Mason,  457;  Kera-  ,14  The  City  of  Florence,   56   Fed. 

ger  V.  Judd,  5  Fed.  27.     i    ;             ,  236;  .Lowe  y.  The  Benjamin,  1  WaH. 

"Eastman    v.    Sherry,    3,7   :Fed.  Jr.,  187;  .Thomas  y.  White,  12,  Mass. 

844;   Johnson  y.  Watkins,  40 'Fed.  367;    Sawyer  v,  Williams,  72  Fed. 

187.  296.           '.   .  ;                                  !  . 

11  Gibson  v.  Memphis,.  &c.,  R.  Co., 

31  Fed;  553 ;  McCarthy  V.  Aineriean  -                .,,                 ,.,)-.,. 

Thread  Co.,  143  Fed.  678.  ,                            -,  ,      ;    , 
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relnandfed'  for  wailt  of  jurisdiction  in  tlie  District  Court,  tke 
right  to  costs  is  secured  by  the  bond  filed  with  the  p'etition  for 
renibVal.*'  '  When  casfes  were  begun  in  State  courts  and  af ter- 
wairds  removed,  the  cOsts  accrued  iii'  the  State  court  before  the 
reiaoval  have  beeri  allowed."  A  Federal  tipurt  cannot  award 
cbsts^' when'  it  dismisses  aii  aotipn  _  because  the  State  court, 
frbihjwhich  it  wW'rfeihbved,  'Ukd  no  jurisdiction." '  ISTo  costs 
'wfei'e  usiially'  gi^aiitSd'  'iit '  'a  casfe^  in '  the  Circuit '  Court  'where  the 
judges  were  divided'."'  Thfe  English  riile  seems  to  be,  that  it 
is  benieath  the  dignity  of  a  Sovereign' tO  demand  co^ts,  arid  thatj 
therefore,'  wten  he  is  Successful  in  a  'suit,  his  cOilnsel  will 
wa,iVe'all  clai^"  for^'kiiy.'®  '  Ih  the  Federal  District  Courts, 
,  h6"^everj  cOste'  kre'"  a-W^arded  to  'the  tfriited  'Stales'  in  cases  where 
an  ordinary  litigant  ivbuld  lie'  ehtitled  thereto,  eVeh  when  not 
spefeifically  prayed  in  the  'bill.*"  The  game,  rule  prevails  in  the 
Supi'fehie  OoTi'rt;®^  and  there  a  State  %ky  also  be  awarded 
costS,^*  or  directed  to  pay 'the  sam6.*''  In  suits  in  the  Court 
of  Olaiiasj  or  District  Courts 'to  adjust  claims  against 
the  "United  States^'  costs' caiinot^bte  allowed  unless,  the  goverh- 
ihent'puts  ih  issue  the  right  Of  'tie' plaintiff  tp  recdfer.;  and 
theti  only  in  the  discretion  of  thecourt.^*^ ,  Costs  in  such  at  suit 
ihclude  ohly  '^'whaf  i^  a!ctually  incurred  for  witnesses  and,  sum- 
nibiiiiig''th:e 'skihe,  and  fees' paid '  to  the  clerk  of  the  court."  ^* 
i^o  costs 'idre" allowed  against  the  United ' States  in  admiralty*® 
noS-  a  feuit' to  recb'^er  a  penalty  or  forfeiture  accruing  under 

15  See  ~  §    3    of   Judiciary   Act   of  -      1*  Veazie   v.    Williams,    3    Story, 

1875,  .as-awlendedin' 18S7;  124' St.  611,632.         '''''■    '    ^    '"'    '' ' 

■at' L;,  eh;  373,  )          •'     "'''    >    '   ■  -  19 Einpejbr  of  Austria  V.  Day,  2 

'   I6,wblf    v.    ilnsui'anee     Co.     (U.  Giffi  628;  i  c,  3*De  G.,  F.  &  J.  211:. 

Mioh.i),.  )1    Flip.'   -377;     Cleaver    v.  aOTJ,  S.  v.  Southern  Pac.  R.  g'o.. 

Traders''  fns.  Go.  (DV'MdE.), '40' Fed.  56  FM.  8'65-. ''             '              ,      "'    . 

-863tf->:See  Central  T.'  Go.' v.  Central  '81 U.    S.    v.' 'Sanborn,    135'  U.    S; 

Iowa  Ey.  Co.,  38  Fed.  6B'9 .■ '  Gontra  271,  34  L.  ed.  112.    '          '      '    .  ... 

in  the  Seddnd-Gircuit.'   Cha'dboutne  '  82  Mfgsourf' v.  Illinois,  202  tj.' S, 

v-.G-erman -Aai.  Tnsi    Go'.i' 31   Fed'.  598,  50  L.ed.  1160.                 ,     '    ' 

625;' ©lare  .V'.i!iNiati'oiial  Citf  Baiik,  '88 ibid.     ""'*"'''     :'    -           "; 

l*iBfatciHf.i445-:"!'-'    ■'  '        ■"-'    '■•    '  84  24  St.  at  L.  508,'  §,  15. 

-irpal-ks' Co;  v.'Oity  of  Becatlii',  ' '2S  24  St.  at  L.' 508,  i,!,15. 

C'  C.  A.;  138-Fed':  ;350'.ii  ■  '  r..,:  iiti.,i.  .;  zg  The  liitelope,'  12  wiieaton;  546, 

;    i,,,;;     ,,;,.-,-,!;nl    '.'    _-:■    ■    .uA,i<        6''l;^4d.  723.  '  '    '  '"" 
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any  lawr  providing  for  the,  internal  revenue,  when  the  suit,  was 
brought  by  tlie  government, on  information  received  fromj,a,By 
person  other  ;than  a- collecto?;,., deputy  collector,  or  inspector , of 
intern,^!  , revenue,^'  nor  uppn,  the.  .dismissal  of  , gondemnation 
proceedings  institute^  by  them.^* ,  rJTq  costs  are,aiyarded  for 
or  against  the,  United  States  in  th^.  Supreme  Court,  or  in.th,e 
Circuit  Courts  of;  Appeals,^' r  but  a  Circuit  Cjou^t  of  jAppeaJs 
his  awarded,  costs  of  ythe  Girguit  Court  against,  them  j.ipo,n,  an 
appeal  froro.  th^^  decision  of  a,  board  of  appraisers.'"  It,  h,as 
been  held  _tha.t  ;Cost?,, cannot,, be,  taxed  against  the  petitioners, 
iipon  an  application  for  the  disbarment  of  an  attorney;*'  and 
thg,t  a  .decree  for  costs  against  a;  complainant  may  be  set  aside, 
when  the  attorney  Itad  no  authority  to  appear  f or,  Mm.*^  The 
Revised  .Statutes  provide :  "If  any  attorney,  proctor,  or  other 
person  admitted  to  conduct  causes  in  any  court  of  the  United 
States,  or  of'auy  Territory,  appears  to  have  multipligj^,  the 
jDroceedings  in  a,ny  cause-  .before  such,  court,  so.  as  to,  incre|s.e 
costs  unreasonably,  and  VQxatipusly,  he  shall  be  required,  by 
order  pf  the  court,  to  satisfy  any  excess  of  costs .^o  increased.", ff 
§  408.  Costs  at  common  law.  Cour,ts  of  common  la^w, in-, 
variably  award  costs  to  the  successful  party, ,  except  in  the  cases 
previously  stated.'  Where  the  State  ^statute  provided  tliat  in 
certain  cases,  if  the  plaintiff  recovered  Jess  than  a  ^  specified 
amount  of  damages  his  costs,  should,  not,  excep,d;his  damages,  it 
was  held  that  the,  statute  shovild  be  applied  by  .the  Federal 
Courts  after  a  removal.* 

27  U.  S.  E.  S.,  §  969.  ance  of  costs  pr,  counsel  fees  not  £tu- 

28  Carlisle  v.  Cooper,  64, JFed;  472.  thorized  by   other   statutory   provi- 

29  S.  C.  Rule  g,4;  C,.  C.  A.  Rule  sions.  ,  See  Motion  ,Pictur6 ,  Patents 
St.               :,    . "  go.  y..  Yankee.  ;Filnj,.Co.,   C.  C.  A., 

30  U.  S."  V.  Davis,  0.  0.  A.,  54  20.1,  Fe,d.  63,  reversing  192  Fed.'  134. 
Ted.  147.  Cqretf^,  Marine  v.  Lyon,  §  408.  ..  1  Hathaway  v.  Roach,: -2 
C.  C.  A.,  62  Fed.  153.  W,.&M..63..                                    ■.   ,! 

aiiSe   \yatt    &,Dohan,    154    Fed.  2.R.eichter  v..Magone,,47  Fed.  19,2,. 

678.          ■               ,,,!,,.  It   lias   been   held    that    th,e-.  State 

32McGeorge  v.  Bigstone  Gap  Imp.  practice , should  be  followed,  at  Cdm- 

Co.,  88  Fed.  599.       ,    ,  mon  Law;   that  where :  this  awards 

38  U.  S.  e;  S,,   §  982,  2  Fed.  St.  costs  , to  "The  successfulparty,".  the 

Ann..  291,  Bieroe,  Fed.  Code,  §  7670.  denition  of  that;  phrase -.in  the  State 

This  does  not  authorize  the  allow-  Statute  must  be  followed  and  that 
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§  409.  rGostS  in  equity.  Courts  of  cliancery  in  general  fol- 
low the  rule  of  tliei  civil  law,  victus  victori  in  expensis  condem- 
natus  est,  •  and  decree:  the  tpayment  of  costs  by  the  unsuccessful  to 
the  successful  p:arties  to  aisuit  before  it.^"'  It  often  happens^  how- 
ever," .that -they  depart  so  far  from  this  rule  as  to  deny  feosts  to 
the  successful  party,  andj  i  in-  certain!  <classes'  of  cases,  they  will 
even  compeil  hini;  .to,  pay  costs  to  those  against  whom  he-  obtains 
a  .decree.*   In.  sionie  eases  the  costs  may  be  apportioned.'!   It  has; 


where  the  case  was  ,  dismissed,  that' 
defend,aiit  had  paid  a  sum  in  full 
settleinent  .ot  the  claim,  the  com- 
plaitiaiit  -s^as  the  successJEul  party 
and  eiititlied  to  the  costs.  '  SeatcHerd 
V.  Love,  C.  C.  A.,:  il66  Fed.  53.  For 
the  rule  under  the  practice  at  com- 
mon law  in  Tennessee,  see  Johnson- 
V.  Mississippi  &  T.  B.  Co.,  ,3.1  Bed. 

551'.,   ,,  .,■„).      ,,;  ,.    ;.      .. 

,§,409.,  l.Wooster  V.  Handy,  23 
Fed.  49 ;  Am.  D.  B.  Co.  v.  iSheldon,; 
28  Fed.  ;2il7';  ATancouver  y.  -Bliss,  11 
Ves.  ,58 j.^Staimesi  Vi' Morris,-  1  V. 
&  B.. — ;  Millifflgton  v.  Fox,  3  M.  & 
G.  338,  358;  Hunter  v.  Town-  of 
Mariborpi  2  W.  &:'M.,168;;  Hdvey 
V.  Stevens,  .3  Wv  &;  M.  1,7.  . 

2Grattan  v.,  Appleton, .  3  -Storyi 
X55;  Brooks  v.  Byam,  2  Story,  553.; 
Scatdierd  v.i.Lovei  C.  0.  A.,  16,6 
Fed.  53.  ■     . 

SFarwell  v.  Kerr,  28  Fed.:  345; 
Lippino  V.  Shawi  iC.  Go.,  34  Fed.- 
570;  Am.  B.  M.  Co.  v.  .Crosman;  57 
Fed.  1029 ;  Heighington  v.  Grant;  1 
Beav.  23'0;  Seton  on  Decrees  -C4sth 
ed.),.  vol.  1,  p.:129j  Tefft  v. ."Stern,, 
C.  C.  A.,  74  Fed.  755;  Uavis  v. 
Patkman,  G.  0;- A.,  71  Fed.  961; 
Eoaiibert  v.  Appteton,  C.  C.  A.,  67 
Fed.  917;  U.  S./  Sugar  .BefineryiV. 
Prdvidenee  S.  &■  G.  iP.  Co.,  0.'  G.  A.,- 
62  Fed.  375.  In  Some  cases,  the 
su'ccessfiul  party  was  'allrowed  to  re- 
cover, duly  two4hirlls  of  the  costs. 
Bbyal  Metal  Mfg.vCD.  v. -Art  Metal 
Works,  C.  C.  A.,  130  FedV  778;L 
Fed.  Prac.  Vol.  II.— 81. 


,Tesla.EJlr  Co,  v.  Scott,  101, Fed,  524; 
where  one  out  of  thrpe  patents;  was 
sust?,iried.  See  Marthinson  y.  King, 
C.  0.  A.,  150  Fed.  48,  where  the 
Circuit  Court  of  Appeals' 'directed 
that ,  jJhe,  costs  ■  in  ,  the ,  ;oourt,  both 
below  and  above,  be  borne  equally 
between  the  plaintiffs  and'  the '  de- 
fendants, it  was  .held  that  the.  ex- 
penses of  a  receivership  were  not 
included  in  the  costs  to  be  divided, 
Kiell  V.  Trenchard,  C-G.  A.,:il46 
Fed.  245J  :  Where  the  line  of  a  rail- 
road- company  had  been. Operated  by 
aoteceiver  of  the  corporation  in  pos- 
session of  .'ithe  ;  same,  ,  it  -w-as  held 
liable  for  a  certain  proportion  of 
the  costs  of  the t  receivership,,  al- 
though not  a  party  to.  the  suit  in 
which;  the  receiver  was  appointed, 
when  it  appeared-  simply:  for  the 
purpose  of  ,  contesting  its  liability 
for  such  costs.  , .  Pennsylyania-  Co. 
for  Insurances  etc.,  v.  Jacksonville, 
T.  fe  K.  St;  By.  Co.,  C.  C.  A.,  66 
Fedj  421;  Tesla  EL' iCoi  v,  Scott;  101 
Fed;  524.  Where  a  judgment  debt- 
or had  not  been'  the  cause  of  delay 
in  extended  supplemientary  proceed- 
ings before  a-  master ;  it  was  hfeld 
that  the  expenses  of  a  controversy, 
maintained  by:  his  debtors  ,  to-  pro- 
tect their  individual  i  interests 
should  liot  he  taxfed  against  him,. but 
that  he  was  only  liahle  for  &  portion 
of  the  costs.  ivvLth  necessary  disburse- 
ments ;in  serving  papers,  on  IxiTm;  all 
other  costs  and  disbursements  being 
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been  said:  that  under  no  circiimstances,'  will  a  coiirtt'dismiss 
a  plaintiff?s  bill  and  award  him  costs  against  a  defendant,*' 
although  it  might  thett  allow  the  latter  costs  out  of  a.  fund  in 
court.  °- '  If  a  plaintiff  begins  or  coiitinues  a  suit  after  he  has 
received  formal  notice  of  a  full  and  unconditional  bffter  of  all 
that  he  is  entitled  to,  he  may  be  deiiied  costs,  not  only  of  all 
the  proceedings  taken  by  him  after  such  an  offer,*  but  also*  of 
the  -virliole  suit.': :  This  principle;  applies  to  bijls  for  'an  account- 
ing; where,  although  on  account  of  the  uncertain  state  of  the 
account  thfe  defendant  may  not  be  liaTble'to  make  a  'telider  of 
the  balance  due  from  hiih,  and  so  omits,  it,  yet  if  he  has  shown 
a  willingness  to  account,  the jcourt  piay  relieve  him,  from  pay- 
ing costs.'  If  a,  plaintiff; charge  fraud  which  he  fails  to  prove, 
although  he  establishes  his  case  on  other  grounds,'  or  if  he 


chargeable  to  his  debtors,  whose 
obligations  the  creditor  sought  to 
reach  in  the  proceedings.  Be  Shep- 
herd, 154  Fed.  957.  • 

*  Barnes  y.  '  Oinally,  4;  McLean, 
576 ;  Hobbs  v.  McLean,  117  U.tS.  567; 
29  L.  ed.  940.  But  see  Feohheimer 
V;  Baum;  43  Fed.  719,  730;  and  in- 
fra/%  421.  Where  a  bill  to  enjoin- 
the  infringement  of  a  patent  by  a 
corporation  and  its  oificers-  was  dis^ 
missed  as  against  the  officers,  but 
sustained  against  the  company,  it 
was  held  that  the  individual  de- 
fendants must  pay  their  own  costs: 
and  such  as  were  incurred  in  bring- 
,ing  them  into  the  suit,  but  not  a 
docket  fee.  National  F.  B.  &  P. 
Co.  V.  Dayton  P.  Ni  Co.,  97  Fed; 
331,:  333.  S'es  also  edrisolidated'  B. 
S.i  Co.  V.  Chicago,!  P.  &  St.  L.  Ey. 
Co.,  69  Fed.  412i!.' 

5  Fechheimer  V;  Baum;  43  Fed. 
719,  734;  infra,,  J  -421.  But  see 
Hobbs  V.  McLean,  117  U.  8.587,  29. 
L.  ed.  940.        .' 

S'Millington  v.  Fox,  3  M.  &  C. 
338;  352;  Loveridge  v.  Lamed,  7 
Fed.  294;  Calkins  M.  Bertrand,  8- 
Fed.:  755.  Where  the  couctiof  orig- 
inal  jurisdiction    denied    the    com- 


plainant's application  for  '  a  manda- 
tory injunctioii  to  compel  the  re- 
moval of  a  dam,  but  offered  him  the 
right  to  prove  and  recover  the  dam- 
agesy  which .  he  refused  to  dO;-'he 
took  an  appeal,  and  upon  the  appeal 
the  denial  of 'the'  injunction:  Was  ap- 
provfed,  but  the  decree  was  reversed 
in  order  that  ie  might  recover  his 
damaiges;  he  was  .  disatUowed  :  the 
costs  incurired'.  prior  to  .  the'  time 
when,  afffer. the  filing  of  the  mandate, 
he  availed  himself  of  thisright,  and 
he  was  also  disallowed  interest  up- 
on his  damages.  Andrus  v.  Berk- 
^"ire  Power  Co.,  169  Fed.  732;  S.  c, 
107  Fed.  1018.  But  see  Inhabitants^ 
of  n!- B.  Tp.  .V.  Halsey,  1117 'U.  S. 
336,  29  L.  ed.  904.         i :  ' 

T  Millington  iv.  Fox,  3,  M.  &  C- 
338,  352;  Lowell  Mfg.'iCo'.  v.  Whit- 
tal,  71  Fed.  515.  '  ' 

8  Parrot  v.  Treby,  Prec.  in  Ch'j 
254;  Bennett  v.  Attkins,  1  Y.  &  CJ 
247 ;  Ashburnham :  v,-  Thompson,  13: 
Ves.  402.  But  seeDaniell's  Ch.  Pr.' 
(5th  Am.  ed.),  1396,  1397.     '     :■   i 

9  Wright  v.- Howard,  ISim.  &  S. 
190-,  Sedtt  v.  Dufabar,  1  Molloy, 
442.  I  See/ Fisher  v.  Bbody,  1  Curt. 
208; -223.)^     i 
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incurs- n^dless  expense,"  in  some  cases,:  if  lie  claims  relief 
more  extensive  than  ,tl^at  tb;  which  he  is  entitled,^*  or  if,  on 
account  of  public  policy  or  otherwise,,  he  is  "allowed  to  obtain 
relief  in!  a  matter  wherein  he  himself  acted  unlawfully -or 
dishonorably,^*  or  if  he  have  rbeen  -guilty  of  laches,^'  which 
do 'not  bar  his,  claim  entirely, — ^he  will  be  denied;  costs.  A 
defendant  will  also, be  denied icostsi-w-hen  successful^ under  simi- 
la;r  circumstances ; "  for  instance,  i  when  the  plaintiff's  bill  is 
clearly  bad  and  he  answers  instead  pf  demurring.^*  Instances 
where  costs  have  not  been,  given  to  a  successful  party,. be- 
cause the  situation  of  his  adversary  appealed  to  ithe;  sympathy 
of  the; court,  were:  where  the  decision  of  the  case  involved  the 
decision  of  a  difficult  and  doubtful  question  of  law,^*  especially 
in  suits- brought  for  the  specific  performauce  o£  contract  affect- 
ing the  sale  of  land ; "  where  the  court  enforced  a  contract  made 
upon  a  very  inadequate  consideration;"  and  other  cases  of 
peculiar  hardship."  -A  change  of  the  law  by-  a  ruling  of  the 
Supreme  Court  subsequent  to  the  fi:ling  of  tbe  bill  ha^i  been 
held  to  be  no  ground  for  refusing  the ;  defendant  costs.^"  The 
successful  [party  to  a  suit  may  also  be  obliged  to  pay  costs  to  an 
opponent  who  has  not  acted,  tinconsciehtiously,  in  three  classes 
of  cases:  when,  the  successful  party ;has_  acted  unconscientiously 

.  1*  Briinawick'iB^e-Collender    Co.    ,  filed  by.  trustees  was  dis;nissed  upon 

V.  Klump,  131  Fed.  93;  where  plain-  appeal  for  failure  to  plead  the  ju- 

tiff   was   denied   all   costs   and   dis-  risdictional  ^acts  to' which  no  objec- 

bursements  after  the  time  when  ,the  toon,   had,  been   made,   it   was   held 

def,endant   offered   to   consent 'to   a  that,  the    costs     sl^ould    be    taxed 

decree!  against   the   complainants   as   trus- 

11  Baldwin   v.   Ely,   9  .How.   580.  tees  only  and  not  against  them  indi- 

But  see  Gonsol.  Cal.  &  Va.  Mm.  Co.;  vidually.     ISig  R.   C.  &  S.  Co.  v. 

V.  Baker,  isi;  Fed.  989. .              "     '  Brigel,  C.  C.  a!,  70  Fed,  64t.          ' 

i*Debenham  V.'  Ox,   1   Ves.   Sen,.  isGrattan  v.  Appleton,|  3  Story, 

276;   Davis  y.  gymonds,  1  Cox 'Eq.  755:  Rose  v.  Calland,  5  Ves.  186. 

402,               ,    '  '  .',.      '  ,  ,    '           ,  ,  "Rose   v.   Calland,  ,6   Yes.  ,186; 

13  Anon.,     2     Atk., ', '  14 :     Lee  ,  v.  White   v.    Foljambe,    11  .Yes.    337; 

Brown,  4  Ves.  362^     '     '    '  Wilcox  v.  Bellaers,  T.  &  R.  491, 

1*  Atty.   Gen.  v.   Brewers'   Co.,   1  i'  Burrowes  y.  Lock,  lO  Yes!  470, 

P.   Wms.   376;    Bunker  , v.,  Stevens,  WLillia  v.  Airey,  1  Yes.  Jr..277; 

26  Fed,  245.                    ,       ,      ,  Shales   v.    Barf  ington,    1   P.   Wms. 

'  15  Brooks  v.,  Byam,  2  Story,  553;  481;   Drybutter  v.  Bartholomeiiv,  2 

Harland  y.  Bankers',  &  M.' Tel'.  ,C6.^  P.  Wms.  127. 

32  Fpd.  305^    Marjihinson  v.  King,  80  Fargo    v.    South    Eastern    Ry. 

C.  is.  a!,  15b' Fed.  48.    Where  a  bill  Co.,  28  Fed.  906. 
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in  the  suit  or  in  the,  matters  whiGh  gave  rise  to  it ;  *^  when  a 
defendant  has  been  necessarily  made  a  j)arty  to  a  suit  in  which 
he  has  no  direct' personal  interest, — for  example,  an  heir-at- 
law,  who  is  a  passive  defendant  to  a  suit  to  prove  a  will;  ^*  and 
when  a  bill  is  filled,  to  Tedeem  a  pledge  or  relieve  an  estate 
fromithe  burden  of  a  mortgage  or  other:  incumbrance.^'  The 
Equity  Eules  provide :  "Where  no  account,  payment,  convey- 
ance, or  other  direct  relief ■  is  sought i  against;  a  party  to  a  suit, 
not  being  an  infant,  the- party,  upon  serviced  of  the  subpoena 
upon  him,  need  not  appear  and  answer  the  bill,  unless  the  plain- 
tiff specially  requires  him  to  do  so  by  the  prayer;  but  he  may 
appear  and  answer  at  his  option ;  and  if  he  does  not  appear  and 
answer  he  shall  be  bound  by  all  the  proceedings  in  .the  cause. 
If  the  plaintijBf:  shall  require  him  to  appear  and  answer  he 
shall  be  entitled  to  the  costs  of  all  the  proceedings  against  'him 
unless  the  court  shall  otherwise  direct."  ^*  Costs  for  an  infrac- 
tion of  the  rules  'Concerning  the  contents  of  transcripts  upon 
appeals  may  be  imposed  upon  the  offending  parties  or  solicit- 
ors.^* In  cases  where  the  finally  successful  party  is  obliged 
without  his  fault  to  pay  costs  to  one  of  the  others,  if  the  suit 
was  made  necessary  by  the  misconduct  of  one  of  the  defendants, 
the  latter  is  obliged  to  repay  the  amount  of  those  costs  to  the 
winner. ''^  Thus,  the  costs  paid  out  of  the  fund  to  the  plaintiff 
in  a  suit  of  interpleader  are  usually  decreed  to  be  repaid  by 
the  unsuccessful  defendant.^''  '  •       -  ./ 

aiWriglit  y.  Howard,  1  Sim.  &!  S.  inal  court  and  the  court  of  review. 

190;  Dowse  V.  Hammond,  0.  C.' A.,  Gregory  v.  Pyke,  67  Fed.  837.     The 

130  Fed.  103.     For  example,  where  cost  of  taking  testimony  as  to_'  ir-' 

the     complainant     obtains     only    a  relevant     matter     may     be     taxed 

small   part  of  the   relief  which  he  against   the    party    who    takes    tlie 

prayed  and  the  greater  part  of  the  same.     Terry  v^  Naylor,    125    Fed. 

expense  of  the  litigation  wa;s  caused  804. 

by  his  unsuccessful  claims.     Thom-  22  Crew  v.  Jolifl,  Free,  in  Ch.  93; 

son-Housfpn  El.  Co.  v,  Elmira  &  H,  Luxton^  v.  Stephens,  3  P.  Wms,  373. 

R.  Co.,  71  Fed.  886.    See  also  Ecau-  aSTaner  v.  Ivie,  2  Ves.'  Sen.  466, 

bert  V.  Appjeton,  C.  C.  A.,  67  Fed.  468. 

917.      Where    it   was    held   that    a  '  «*  Eq.  Rule  40. 

party  ha,d  improperly  filed  a  oros^-  85  Eq.  Rule  76; 

bill,  but  relief  was  given  hini  upon  26Martinius  v.  Helmuth,  2  V.  & 

the  theory  that  his  cross^^bill  should  B.    i]&^  npte.      See    Brodie.  v.,  St, 

be  considered  as  a  petition  of  inter-  Paul;    1    Ves.    Jr.    326;    Badeau  ''\l 

vention,  he  was  required  io  pay  the  Rogers,  2  Paige  Ch.   (N.  Y.)   209. 

costs  upon  the  cross-bill  in  the  orig-  STMartinius  y.  Helmuth,  2  V.  & 
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§  410i  sGositStin  .p^tehti  a)i<djta:ademairfe  cases.     Costs  are 

usually! -included  in  a  decree  for  a  .perpetual'. in  junction  .against 
the ,  inf ringiement  of  a  patent,^  or  trade  mark,*  when  the  in- 
fringement was  made  ori  threatfened  Ibdfore  >the  suit  was  brought, 
althoughi  it  was  previously  discontinued, .  or  even  when  it  was 
never  committed  5 '  and  in  thei  case  of  a  trade-mark,  when  no 
demand  to  Cease  1  using; the  same  was  previously  made.*  All  of 
severaliioint  wjrongda'ers  are  rusually  mulcted,  unless  one  of 
them  fhas : participated  to  a., trivial  extent  only  or i  there,  are 
equitable  icircunistaincj^s:  in  this  favor. ^.  When  upon  a. reference 
the  master  reports  in  favor  iof  the  plaintiff i  for  nominal  dam- 
ages, the  award 'of  th©  costs  thereof  is  in  tiue  discretion  of  thie 
court,  and  depends  iipon  the  peculiar  eixcumstances  of  each 
case.^  i  In  .suits-,  founded  uponi  letters-patent  for  inventions, 
when  theipateritee  has  claimed  in  hia  specifications  that 'he  was 
the  original  inventor  of  more,  than  he  did  first  invent,  he  can- 
not recover  costs  unless  he  ihas'  filed  a  proper  disclaimer  in 
the  Patent  Office  before  the  commencement  of  the  suit.'^     It 


Bi,;412,  Bote;  Badeau  v.  ,RQgprs,  2 
Paige  Ch.  (N.  Y.j  209.  But,  see 
J'erguson,v.  Dent,  46  Fed.  88;  infra, 
§-422i^-'"'  ""''';■■  '•■■  '    ■"''■  ■'"•    ■'  '■  •' 

'§■  410.  1  Vrooitian  v.  Penhollow, 
C.  C.  A.,  186  Fed.  495;  Luten  v. 
Ehdads  So,  Knisely,  .1 94  ,Fed.,  169.     . 

8  Sawyer  V.  SismggfS  .Eedt  601.;. 

8;Luten  v.'  RhoadstA  ICnisely,  194 
Ped.  169.  ...■.   .'>    ..'    ,..■.-  :    ..       v,M 

4  Sawyer  v.  Kellogg,  9  'Fed.  6QL 

syroomaa  v.'.Penbollctw,  C.  C.  A., 
186  Fed.!4a5..;.  .!     ,.        !:.  . 

8  Callans  Y.Bertrand,  8  Fed,  755; 
Everest  iv.  Buffalo  LiibrioaiJifig  Oil 
-Co.,  SI  Bed;  742;lHm.v. :Sinitbr32 
Fed.- 753;  Kirk  v.  DuBois,i46  Fed. 
486;  Ommen  v.  Talcott,  175  iFed. 
261.  J  Where  the  ■masteriawarded  to 
the  coraplainant. ' .  substantial  r.  dam''- 
ages,'  and  ithe  decree  confirmed  the 
award  with  the  costs  and  diahurse- 
aients  ;oi 'thejaccountingj  but  on  ap- 
peal the  damages  were  reduced  to.  a 
no"min!ali>sum  because. -they  could  not 
be  computed  with  reasonable  accu- 


racy, the  mandate  allowing  ,  the 
|Cbsts  oi  appeal,  but  being  silent  as 
to  the  costs  below;  the  trial  court 
in  entering  the  de'cree  upon  the 
'  mandate- refused  to  change  ItsJprior 
decree  as  to  the  costs.  Westing- 
house  Air  Brake^  Co.  v.  New  \  .York 
Air  Brake  Co.,  140  Fed.  144.,W;here 
the.' ^complainant  is  awarded  .-only 
nominal:  damages  an.d,  there  are  no 
special  equities  in  his  favor,  he;may 
be  taxed  with  the  costs  of ■  the  ac- 
counting including  .  those  of  the 
hearing  upon  the  exceptions  to  the 
report.  iDowagiac  M^g,  Co.  v.  Mitt:- 
nesota  Moline  'Plow  Co.  et  al.,  183 
Jled.  314;  Delaware  Li  &:Wi.  E,.  Co. 
V.  Lyne,  C.  C.  A.,  193.  Fed.  984.  J_ 
7U.  S.  E.[S„'  §  4922;  Proctor  v. 
Brill,  .16  Fedl  791;.  General  JSlectric 
Co.  V.  OrouserHinds  Electric  Co., 
147  Fed.  718;,,  Novelty  Glass;  Mfg. 
Co..  V.  Brookfi:eld,  C.  C.  A.,  172  Fed. 
221;  The  statute  does  not  entitle 
•the  defendant  to;  recover  costs  in 
such  a  case,  nor  does  it  deprive  the 
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has  been'  held  that  this  statutory  riile^doeS  not  apply  Ho  the 
costs -of  an  appeal.'  Where,  in  a  suit  for  the  infringemeht  of 
letters  patent,  the  complainant  recovers  on  some, :  but  hot,  all, 
of  gevei^al.patentsi?  or  of  his  claims  under  a  single  patent,- 
the  costs  may  be' equitably  proportioned ;  but  where  the  defend- 
ant succeeds  upon  one  defense' to  the' bill,  he  is  not  precluded 
from  recovering  costs  because  he  -has  pleaded  other  defenses 
which  were  without  merit."-;  In  suits  to  compel. the. issue  of 
patents,'  all  costs  must  be  ? paid  by  the  complainant,  whether 
the  final  decision  is  in -his  favor  or 'not;  *^  unless  an  individual 
opposses  the  suit,  in  which  case,  if  the  opposition  is  unsuccess- 
ful, costs  may: be  taxed' against  such  opponent.** 

§  411.  Costs  in  admiralty.  In  admiralty  causes  costs  are 
subject  to  the  same  rules  as  in"'equity  causes  in r-bhei  Federal 
courts.*  The  prevailing  party  is  usually  entitled  to  costs ;  *  but, 
in  the  discretion  of  the  court,  they  may  be  allowed  him,  with- 
held from  him  or; divided  according  to  the  equities  of  the  case.' 
Where  damages  are  apportioned,  costs  are  likewise  apportioned, 
each  party  taxing  a  full  bill  of  costs,  and  the  party  whose  bill 
of  costs  is  the'  largest,  usually  coveriilg  'half  the  diifiference  be- 
between  the  two  bills  as  taxed.*  This  is  trUe  where  the  libel- 
lant's  vessel  alone  has  suifered  damage,  as  well  as  where  both.vesr 
seis  have  been  damaged.?    But.  in  such  a  case  thelibellant  wilLbe 

plaintiff  of  his  right  to'  an  aceount  made  proportionate  to  the  final' re- 

of    profits    and    damages.      Novelty  suit;     Perkins  Electric  S.  Mfg.  "Co. 

Glass  Mfg.  Co.  V.  Brookfield,'  0.  C.  v.  Yost  E.  Mfg.. Co.,  189  Fed.  625; 

C;,  172  Fed'.  221.    See  §  277,  supra.  Gold  v.   Gold,  C.   C.  A.,   187   Fed. 

SKahn  V.  Starrels,  0.  C.A.,  136  273.    '  •'■'■    '•'    _      '      ' 

Fed.    597;    Johnson    v.    Fdos    Mfg'.  ■   "  U.' S.  R.  S.,  §  4915,  5  Fed.  St. 

Co.,  C.  C.  A.,  141  Fed.  73.     Contra,  Ann.  507,  Pierces  Fed.  Code,  §  8780. 

Novelty   Glass  Mfg.   Ooi'  v.   Brook-  12  Butler  v..  Sha-w,;  21  Fed.  321. 

field,  C.  G.  A.,  172  Fed.  221.  §411.    IThe    Starke,    182    Fed. 

8  Draper   Co.   v.   Am.   L'bom   Co.,  498;  The  Eva  D.  Eose,  C.  C.  A.,  16S 

161  Fed.  728;  Eothv.  Harris,  C.  C.  Fed.  101.;.                                             j 

A.,  168  Fed. '279.            ■  s  Ibid.      .      ;     '    .       i 

lOIde  V.  Trorlicht,  D.  &  R.  Car-  a  Ibid.     The  Scotland,  118  U.  S. 

pet  Co.,  C.  C.  A.,  115  Fed.  137,  150,  507,  518,  30  L.  ed.  153,  155,  a  pro- 

and   citations.      Am.   Bank   Protec-  ceeding   for-  the   limitation  /of    lia- 

tion  Co.  V.  El.  P.  Co.,  181  Fed.  350.  bility.                  •                      .    :    ,,  . 

Where  a  complaint  alleged  infringe-  *  The  America;  92  U.  S.-432j  23 

ment  by  a  number  of  devices  made  L.  ed.  724.                     ,  ,  ;    ,  .            , 

by   defendant;   but   succeeded  as  to  S  The    Warren    (Bliatchford,    J.),, 

one  only,  a  division  of  the  costs  was  25  Fed.  782.    Gontra,  The  Hercules, 
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allowed  tke;  full  costsi  and  disbuiisejiieiits -of  a  reference  iuade; 
necessatfy  by  the  act  of  the  defendant.®  i  Where  a  libellant  re- 
coYers  a;portion  pf  his  damages  against  one  vessel  and  a  portion 
against  another,  he  recovers  costs  against  the  vessels  in  similar 
proportions.'. -1  Where  Ithe  Qlainiant.  of- a  vessel  libelled  brought 
in  a, third. party,-, which  was.held  to  be  isolely  in  fault,  it  was  held 
th&tr  the.:  claimant!  might  recover  its  costs  from  the  ■  libellant.* 
The-iClaAWant  of  a  Mhellfed  vessel, j who  for  .hisiown  protection 
brings  I  in'  a;  ;  third 'party  by  petition,  where  upon  a 
hearing,  btfth,  Ithe^ilibeL  aindi.  petition  aret  dismissed,,  is 
liable.  J  .for  ,'.. the  ;  taxable  costs  and,  expenses  of  such 
new  party  in .  defending,?  ,  In  proceedings  for  a  limita- 
tion of  liability,  costs  are  in  ithe,  discretion  of  the,  court:^"  ,  The 
costs'ipf  a  contested  isspe  ^usually  fall  ion, -the  closing  party." 
Gharge^,pf|.a,co,mmissiojier  in  ta,king  proof  of  an  .uncontested 
claim  should,  be  paid  from,  the  fund,  .pot  by,:the  ppti.tioneri.?.* 
It^has  bei^Pv  h^ld;that  a  p^titiojaer  ^is  ,eptitl§^  ;tQ;^  docket  fee  qut 
of  the  f|:ind;|forieach  fnj^djijtor.whp.^rpveg  his  claim,  b,ti,tf,tha,t 
his  costs  are  not  preferred  over  those  of  such  creditors,^'  and 
that  where  a  stipulation  for  value  is  given,  he  is  entitled  to  a 
single;,(|o,cket  fee,". p3,yable. by. [the  stipulators  find, not: out  of  the 
fund.*^  Where  jthe  owner,  gives  a  istipulation  for  value,  he.  mi;ist 
pay  the:  taxable  costs  incident  thereto-,' ineludihg'  the  expense 
of  the  ajjpraisal.**  '  The  expenses  of '  administration,  including 
the  fees  and  other  charges,  pf  the  officer's  of  the  court  and  of  the 
cpmmission^r ,  shouH  .  ordinarily  .be  paid  from  thc;  .fund.^' 
Where  a  libel  is.  dismissed, for  want  of  jurisdiction^  no  costs 

20  .Eed.:!205:M  See  , also  The'  Penil-  elude    proctors'    fees.    iThfe   W.    A. 

sylvania,  15  Fed.  814,  .where  a  dif-  Sherman,  C.  C.  A.,  167  Fed.  976. 
ferent  method  !af  apportioning  costs  i^This  H.  F.  Dimock,  C.  C.  A.,  77' 

was  adapted;  >  Fed.  226,  238. 

6  The  Doris  Eckhoff, '41  Fed;  156,  M  fie     Norwich     &   ,  New     York 

159.         ,     .:  ,.  ,1*    ■  Transp.    Co.,    10   Benedict   193,-18 

.'The  Alabama. and  QamecoOk,=  92  Fed.  Cas.  No.  10,361. 
U.  S.:  695,,  23  L.'  ed.  763i  V!        r  .  l*fie  Excelsior  Coal  Co.,  136  Ffed. 

8, The  S;taTckfe,.182'Fed.  498.    :,     •  271;   a,ff'd'.  C.i  C.  A.,  142  Fed.  724, 

,? The:    Charles,  .^iberghien,     148  74  C.  C.  A.  56.    '.,;.  -. 

Fed.,  1016.  --,;.-       ;     1        .         16  Ibid. 

10  The   Scotland^   118   U.  'Sj  507,  16  The  H.  F.  Dimock,  C.  C.  A.,  77 

518,  30  L,  ed.  153,  155.'  .     :  Fed.  226,  238;  i 

,11  The  H.,  F.   Dimock,   C.  C  A.,  "Ibid. 

77  Fed.:, 226,.  238.     Such  : costs   in- 
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are  allowed."  Where  a  libel  is  filed  toienfarce  a  maritime  Con- 
tract costs  can  be  awarded  upon  its  dismissal  because  tkere  is 
no  maritime  lien.**  It  seems  tbat  tkp  distinction  between  pro- 
ceedings in  rem  and  m  personain  has  no  proper  -relation  t©'the- 
question  of  jurisdiction.^"  In  a  proceeding  in' rem  under  sec-: 
tion  ten  of  the  Pure  :Food  and  Drug  Act,  the  court  has  powCf 
to  render  judgment  for  costs  against  the  claimant,  although  no 
stipulation  to  pay  costs  has  been  made^*  and  no  costs  ca^n  be  re- 
covered against  the  United  States.**  When  a  libelant  upon 
his  own  appeal  recovers  less  than  three  hundred  dollars,  exclu- 
sive of  costs,  he  cannot  recover  costs,  but,  in  the  discretion  of  the 
court,  imay  be  adjudged  to  pay  costs  himself.*'  When  both 
parties  appeal,  and  the  decree  of  the  District  Court  is  not  dis- 
turbed, it  is  not  usual  to  allow  costs  to  either  party.**  If,  the 
defendant  offers  to  alllow  th^  damages  to  be  assessed  at  a  certain 
sum,  and  the  referee's  report  is  for  no  greater  guin,  the  libel- 
lant  will  be  denied  costs  of  a  reference.*'  Where  the  parties 
stipulate  that  a  suit  shall  be  discontinued  and  the  libellant  pay,' 
costs  fts  taxed  by  the  court,  the' court  has  no' power  to  include 

18  The  McDonald,  4  Blatchf .  477 ;  leage  to  '  a  proctor  in  attending  on 
We^iberg  V.  A  Cargo  of  Mineral  the  taking  of  depositions,  no  such 
Phosphate,  15  Fed.  285,  288.      ,,  allowance    can  ibe,  taxed,  as '  costs. 

19  The  Francesco,  118  F^dj  112,  Pacific  Mail  S.  S.  Co.  v,  lyerspn,  C. 
zo  Benedict's    Admiralty,    §    204;       C.  A.,  154  Fed.  450. 

quoted  without  disapproval  in  Hip-  26  in  ^.  p.  N.  y.,  Adm.  Rule  30 

ol'ite  Egg  Co.  V.  U.  S.,  220  U.  S.  45,  See   'infra, '  %  577,   a  claimant  who 

59,  55  L.  ed.  364,  368.  makes    a    tender    before    suit,    but 

81  Act  of  June  30,  1906,  c.  3915 ;  fails  to  deposit  in  court  the  amount 

34  Stat,  at  L.  768.  sa  tendered,  ,is>  liable  for: full  inter- 

28  Hipolite  :Egg  Co.  v.  U.  S.,  220  est  and  costs,  although  the  libelant 

U.  S.  45,  50,  60,  55  L.  ed.  364,,  369.  fails   to   recover  ja   more   favorable 

23  The  Cassius,  41  Fed.  367;  U.  decree.  The  Ponce,  C  C.  A.,  178 
S.  R.  S.,  §  .968,  which,  however,  re-  Fed.  76.  It  is  not  necessai^y  in  the 
fers  in  terms  only  to  the  Circuit  deposit  to  include  the  docket  fee  or 
Court.                  ■,  fiees   for  .depositions.     The    Claiver- 

24  The  William  Cox,  9  ..Ffed.  672;  burn,  148  Fed.  139.  If  upon  the^ 
McKeen  v.  ..Morse,  1  U.  S.  App.  7.  trial  the  offer  is  found -to  have:  been 
A  court  of  admiralty  has  no  ipower  insufiicient,  the  respondent  is'enti- 
to  allow  costs  other  than  those  tied  to  tax  such  fees,  together:  with 
provided  for  by  statute,  unless  for  the  taxable  disbursements  and  the 
an  expense  incurred  under  its  or-  taking  of  testimony  used'  on  the 
der,  and,  there  being  no  statiitory  trial,  even  if  suchi  expense  was  in- 
provision  for  the  allowance  of  mi-  ourred  before  the  offer. '. Ibid.        ' 


§''4l2}  COSTS  Ilf  EEEbE  AITD  APPEAL.  12S9 

daia'ages  for  the  fraud  of  libellant  in  filing;  the  libel,  nor  for  the 
deteiiti?on  of  the  vessel,  n'or^Tori  premiums 'paid  for  a  stipulation 
fo'^  value','  nor  for  sii-rveyor*s  fees  and  expenses  not  idcurred 
uii'de'f  its  order.*'  ,        - 

§  412.  Costs  in  error  and  appeal.  In  an  appellate  court, 
when  a 'jhidgment  or  decree  is  ireversed  for  Avant  of  jurisdiction 
in  the  Court  below,  costs  are  usually  imposed  upon.'  the  party 
who  sbiight  the  jurisdiction  of  the  court  below,  either  by  originr 
al  process  or  by  reiaoval,  whether  he  is  responident  or  a-ppellaht.^ 
But  where' the  objection  was  not'rstised  by  the  defendants 'either 
in' the  trial  court' or  the  court  of  review,  the  judgment  may  be 
reversed  without  costs' 6f  the  appeal;  and,  in  the  absence  of  an 
amendment  in  the  court  feeldW,  the  case  may  be  dismissed  with- 
out costs  there^^  When  an 'appeal  or  writ  of  error  is  dismissed 
for  want  of 'jurisdiction,  costs  of  the  motion,  including  at  least 
the  -clerk's  fee  for  printing  and'  supervising  the  record,  may  be 
taxed.'  '"When  both  parties  appeal,  aad  the  decree  is  in  all  re- 
spects affirmed,  usually' no  costs  of  the  appeal  are  allowed.*  In 
a  case  where  the  'apjjellant  succeeded  only  in  modifying  the 
decree,  it  was  held  that  neiither  party  should  have  the  costs  of 
the  appeal.^  'Whpn  neither 'party  succeeds,  the  costs  tipon  an 
appeal  inay  also  be  apportioned.'  A  party  who  by  stipulation 
took  no  part  fn'an  appeal  is  not  entitled  to  any  costs  in  the.appel- 
lafe^  court.'    Where  appellees  severally  interested  recover  costs 

26  The;  Eeiiairee,  186  Fed.  416.'   ''  appeal,;  it   has   Been   held   that   lie 

■   §' 4i'2.  *  1  Mansfield,    G.   &  L.'  M.  '   could  riot  recover  his  cosis  in  the 

Eyi  Co.  V.  Swan,  111  U.  S.  379;  28  latter  court,  but  that  the  costs  be- 

fy  ed,  46?;.  GpJ^tineiitallns.  Co.  v.  low  should  be   divided,   Tug,  River 

;EhoadSj;119   IJ.   S.   23,7,  30  J^,^  ed,.  ;,C.  &^,.  Co.  y^  Brigel,  C.  C^  A.,  07 

380,"  Peper  v.  Fordycej   119   U.S.  "'Fie\-625;  and  fn  one  such' case  the 

469,    30    ij.   ed.    43^;"^  Everliart   v.'  costs  of  |he' writ  of  error  were  iW- 

EtnnlsWlle'Oo'll^i  120  "U.  S.' 223,  posed'  on 'the   appellant.  •  Hunt   v. 

:30iJL;-  edjii623;  King  Bjjidge  'Co.  v.  '  Howes,  C.  G.  A.,  74  Fed..  657. 

Otoe  County,  120  U.  S.  225,  30  L.  SBradstreet  Co.  v.   Higgins,   114 

,;^d.  ^6235     Peninsula,  ilron,   Co.;   v.  U..  S,  262^  29  L.  ed.j  176;   Cir. -Ct. 

Stone,  121  U.  S.  631,  30  L.  edi  1020;  of  App.,Eule  23.    .  : 

Chapman  v.  Barney,  129, U.  S..677,  ,  4The  Willia-m  Cox,  9  F«d.,672. 

32  L.  ie#,  800.    -       ,  ,   ;  ^    "  s  New  England  E.  Co.  v.  Carnege 

SNewcon?b  v.  Burbank,  C.  Q-'A,,  Steel  Co.,/C;,C.  A.,  75  Fed..54.'i 

.181  .lied.  334.    Ti^here  the  defect  in  SKell  v.  Trenchar4j,C.  G.  A.,  rl4C 

jurisdiction  was  raised  by  the  ap-  Fed.  2^5. ,,,    r    ■.;,,     j          -i    .  i> 

pellant  for  the  first  time  upon  the  ">  Pollard  v.  Eeardon,  65  Fed.  ,84«. 
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in  the  Circuit  Court  of  Appeals,  separate  costs  are  ta^esl  for 
the  several  appellees  who  appear  separately  and  file,  separate 
briefs.'  The  fact  that  the  decree  is  affirmed,  upon  grounds  not 
stated  in  the  opinion  of  the  court  of  first  instance  does  not  neces- 
sarily deprive, the  respondent  of  costs.'  Where  the  Supreme 
Court  of  the  United  States  modified,  with  costs  to  the  defendant, 
certain  judgments ;  of  the  State  courts  in  favor  of  the  plaintiff, 
and  the  State  Court  of  Appeals  remitted  the  case  to  the  court  of 
original  jurisdiction,  "without  costs  in  this  court,"  it  was  held 
th^t  the  deifendant  wasientitledto  recover  only  the  costs  in  the 
Supreme  Court  of  the  .United  States,  and  that  the  plaintiff  was 
still  entitled  to  the  costs  vs^hich  he  was :  awarded  by  the  original 
judgments."  The  court  below  has  the  right  to  construe  the 
mandate  of  the  court  of  review  concerning/costs,.*^  Bubject  to 
review  by  appeal**  or  mandamus,*'  as  the  case  may  bes. 

§  413.  Petitions  for  leave  to  sue  in  forma  pauperis. 
"The  right  to  sue  in  forma  pauperis  originated  in  the  statu.te 
of  Hen.  VII.  This  and  the  subsequent  statute  of  Hen.  VIII. 
are  confined  to  a,<3tions  in  the  courts  of  common  law,  and  do  not 
extend  to  defendants.  The  courts  of  equity  have  adopted  the 
principle  of  these  statutes,  aiid,,.,pj'pceeding  further,  have  ex- 
tended the  relief  to  the  case  of  defendants.''  *  "Any  citizen  of 
the  United  States,  entitled  to  commence  any  suit  or  action  in 
any  civil  or  criminal,  in  any  court  of  the  United  States,  may 
upon  the  order  of  thie  court^  commence  and  prosecute' or  defend 
to  conclusion  any  suit  or  .action,  or  a  ;writ  pf,e.rror,  or  an  appeal 
to  the  Circuit  Court  of  Appeals  or,  ito  the  Supreme  Court  in 
such  suit  or  action,  including  all  .appellate  proceedings,  unless 
the  trial  court  shall  certify  in  writing  that  in  the  opinion  of 
the  court  siich  appeal  or  writ  of  error  is  not  taken  in  good 
faith,  without  being  required  to.  prepay  fees  or  costs  or  for  the 
printing  of.  the  record  in.'  the  appellate  court  or  give,  security 
therefor,.  ;bef ore  or  after  bringing  suit  or  action,  or  upon  suing 

8  Augusta'  Tr.  Co.  v.  Federal  Tr.  w  Kell  v.  Trenchard,  C.  C.  A.,  146 
Co.,  C.  C.  A.,  153  Fed.  157.                     Fed.  245. 

9  Post  V.  Beacon  V.  P.  &  El.  Co.,  is/H/ro,  §  457. 

89  Fed.  1.  §413.     1  Lord  Lyndhtost  In  Old- 

W  Stevens  v.  Central  Nat.  Bank,  field  v.   Gobbett,   1  Phil.   613    615. 

168  N.  y;  560.'  See  Ferguson  v.  Dent,  15  Fed.  771. 

11  Persona  v.  Wirgman,  140  Fed.  r                                         v 

207.  -.',,■ 
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out  a  writ  of  error  or  appealing,  ■uponffiling  in  said  court  a  state-j 
ment  under  oath  in  writing  that  because  of  his  poverty!  he  is 
unable  to  pay  the  costs  of  said  suit  or  action,  or  of  such  writ 
of  error  or  appeal,  or,  to  give  security  for' the  same,  and  that 
he  believes -that  he  is  entitled  to  the.  redress  he  seeks  by  such 
suit  or  action  or  Vritof  error  or  appeal,  amd  setting  forth  brief- 
ly the  nature  of  his  alleged  cause  of  action,  or  appeal.":^  The 
statute  applies  .to  applications  for  the'  writ  of  habeas  corpus ' 
and  to  proceedings  in  admiralty.'*  The  writ  aiid  declairation 
may  be  filed  simultaneously  with  the  affidavit.*  "That  theoffi^ 
cers  of  the  court  shall  issue,  serve, all  process,. and  perform^  all 
duties  in; such  cases,  and  the  witnesses  shall  attend  as  in  other 
cases,  and  the  plaintiff  shall  have  the  same  remedies  as  are  pro- 
vided by  law  in.  other  cases."  *  "That  the  court  may  recpiest  any 
attorney  of  the  court  to  represent  such  poor  person  if  it  deems 
the  cause  worthy;  of  trial,! and  may  dismiss  any  such  cause  so 
brought!  under  this:aetdf  it  be  made  to  appear  that  the  allegation 
of  poverty  is  untrue,  or  if  saidcourt  be  satisfied  that  the  alleged 
cause  of:  action  is  frivolous:  or  taalicious/'  *  "That  judgment 
may  be  rendered  f  oncosts  at  the  conclusion  of  the  suit  as  in  other 


.  a^ct  of  |July.20,  1892,  27^t.  ajt  L,; , 
252;  as  amended  June. 25,  .1910,36 
St.  4t  L.  866.  Before  iihis  acti  the 
Federal  ddurts  followed  the  Engliblv 
practice  .  in;  equity,  Ferguson  j  Vv 
Dent,  15  Fed.  771;  ,n,ot.  at  common 
law,  Eoy  v.  Louisville,  N.  0.  &  T. 
E.  Co.,  34  Fed,  276;  conjra,  Bristol 
V.  tJ.'  S.,' C.  d' A.,  129' Fe4.  87,  si; 
nor  wheVe  tHere  was  a  Sta,te  stat- 
ute, which  they  followed,^.  Heckman 
y.'Mackey,  32  Fed.  57..  ■;Befqre  the 
amendment  it'  waa;  Jield,  that,,  the 
statute  did, not  apply  to  appellatie 
proceedings,  wheljher  cjivil,  Br^idiord 
T.'Soutiern  Ey.  Co^,  iSS  TJ.  S.  243^ 
261,  49  L.  e^.'  178,  181;  ^he  Presto, 
C:'C.  A.,  93  Fed.  ^22;  In  re  Brad- 
■fbird's  Petition,  '&  C.  A.,  '139  peL 
518 ;  cqiifro,  .Puller  "v.!  Montague, 
C.  C.  k.,  53  ied.  266 ;  ■  Coluinb  V. 
'Webster  Mfg. 'Co.,  76  Fed.  198,; 
Reed  v.  Pennsylvania  Co.,  C.  C.  A., 
Ill  Fed.  714,  49  C.  C.  A.  572.    See 


.Wickerman  t.  ^A.  B.  Dick;  Co.,  C. 
C.  A.J  85  Fed.  851 ;  Brinkley  y. 
Louisville  4  N.  E.  Co.,  95  Fed.  345, 
where  there'  is  a  learned  and  in- 
structive opinion  by  Judge '  Ham^ 
mond  upon  the  whole  subject  of  this 
section;  or  criminal,  Bristol  v.  XT. 
S.,  C.  C.  A.,  129  Fed.  87.  ,  Iji  the 
Second  CilJCiuit,  ]jpwevp',.tjie  Cirtgiit 
Court, of  Appeals  has  relieved  from 
printing  the  record,  a  petitioner,  for 
the  review,  of  an  order  of  a  Distiici 
Court  in  Bankruptcy.  This  was 
done  in  In  re  Friedman,  C.  C.  A., 
161  Fed., 260,  262.  ', 
"?  In  rei  Mills,  135  Fed.  263. 

s»See    O'Flaherty    v.    Hamburg- 
American  Packet  Co.,  168  Fed.  411. 

ilbidi;  b'Connell  v.  Mason,'  127 
Fed.  435. 

S27'st.  at  L.' 252.  '    '. 


6  27  Sjtj.  a.t  ,L.  ,252,. 
Vf,kason',  127  Fed.  435 


See  O'Connell 
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cases:  Provided,  that  the  United  States  shall  not  be  liable  for 
any  of  the  costs  incurred." '  n  -      ,:  i 

The  English  practice  required  that  such  an  application  be 
made  by  a  petition  containing  a  short  statement  of  his  case  or 
defense,  and  when  filed  by  a  complainant  that  it  should  be  ac- 
companied by  a  cdrtificate  signed  by  counsel,  "that  ihe  con- 
ceives the  plaintiff  has  just  cause  to  he  relieved  touching  the 
matter  of  the  petition  for  which  he  has  exhibited  his  bill;" 
and  also  in  all  cases  by  the  affidavit  of  the  party  himself  "that 
he  is  not  worth  in  all. the  world  thelsuin  of  5£  after  payment 
of  his  just  debts,  his  wearing  apparel  and  the  matters  in.  ques- 
tion in  the  cause  only  excepted^' '  It  seems,  that,  under  the 
statute  of  the  United  States,  the  application  may  be  nlade  upon 
a  motion  and  affidavit  without  a  petition  or  a  certificate  of 
counsel,  although  a  prudent  practitioner  should  not  omit. them. 
The  affidavit,  when  filed  by  the  plaintiff,  should  show  that  he 
is  a  citizen,  and  that  there  is  no  person  interested,  who  is  liable 
to  pay  or  secure  the  costs.'  An  aittorney  who  has  contracted  to 
bring  a  suit  upon  a  contingent:  fee  is  such  an  interested  .person^ 
and  in  such  a  case,  permission  to  sue  m  forma  paiiperis  is  de- 
nied.*' Where  the  plaintiff  sued  in  a  representative  capacity,  it 
was  held  that  he  must  show  that  those  whom  he  represented  were 
unable  to  pay  the  costs.**  According  to  the  English  practice, 
a  person  suing  or. being  sued  in  a  representative  capacity  could 
not  obtain  an  order  of  this  character.**  The  defendant  can  dis- 
pute the  truth  of  the  affidavit  of  poverty  by  a 'motion  to  dismiss 

TSt.  at  L.  252.  Anon.,  1  Tea.'  Jr.  ^409,.     It  was  so 

spaniell's  Ch.  Pr.    (2d  Am.  ed.)  held  in  Nprtli  Carolina  and  Tennea- 

48;  Wilkinson  v.  Belsher,  2  Brown,  see,  of  an.  a(Jmimstratpr;  JVIqKeii  v, 

Ch.  C.,272.  Cutler    (N.  C.  1853')    Buslice's  Eq. 

9  Boyle  V.  Great  N.  Ey.  Co.,|  63  139;  Smiih  v.  Ry.  Co.,  89  lenn.  664. 
Fed.  539.  In  ^North  Carolina,  pf  an  assigpee  in 

10  Boyle  V.  Great  N.  Ry.  Co.,  63  bankruptcy  Osborne  v.  Henry,  66  N. 
Fed.  539;  Fell  v.  Wabash  R.  Co.,  C,  354.  In  Jifew  York,  of  the  pom- 
119  Fed.  490;  Phillips  v.  Louisville  mittee  of  a  lun^atic;  Bechtle!  v.  Ey. 
&  N.  E.  Co.,  153  Fed.  795;  Cahill  Co.,  31  Abb.  N.  C.  (lir,  Y.)  ^83. 
V.  Manhattan  Ey.  Co.,  38  App.  Div.  But  see  Thompson  y,  Thompson, 
(N.  Y.)   314.         '      '  cited  in  I  T.  &  y.  Ch.  Pr.  513;  Fer- 

11  Clay  V.  Southern  Ry.  Co.,  C.  C.  guspn  y."  Dent,  15  Fed.  771;  Clay 
A.,  90  Fed.  472.  v.   Southern  Ry.  Co.,  C.  C.  A.,  90 

laoidfieldv.  Cobbett,  1  Phil.  613;      Fed.  472.' 
Daniell's  Ch.  Pr.   (2d  Am.'ed.j   44;  .  '      ..    , 
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thgicauseji^'tnQt  by  a,tnotioii  for  security  for  costs."  After  one 
.affidavit  of  property  Jias  been  adjudged  insufficient,  a  second 
may  be  filed.";  In  England,  ,tbe  counsel  and  solicitor  assigned 
could,  not  .take  any  fee,  profit,  or  reward  of  ther  pauper  for  the 
despatch  of  business,  while;  the  cS^use  was  pending  and  the  party 
continued  in,, forma  pauperis,. exceTpt  paupers'  rfees,  which  were 
twopence  a  sheet :  for  the  flabor  of  copying.^*  Nor  could  any 
agreement  h6  made  for  ihe  payment  of  any  recompense:  af ter- 
•WBarda-".  1; For  :,^n; offense  in  either  of  these,  respects,  both  the 
lawyer  and  the  clignti  were  guilty  of  contempt  of  court ;  and  ithe 
client  was  dispaupered,  and  forever  disqualified  from  suing  as 
apauper  in  the  same  suit."  When  it  was  made  to  appear  to  the 
court. that  ;a  pauper  had  ^old  or  contracted  fQr  the  benefit  of  his 
suit,  or  any  part  thereof,  while  the  sanie, was  depending,  his  suit 
was  dismissed,  absolutely."  No  feeS;  except  pauper's'  fees  could 
be  collected  from  the  pauper,  nor  could  costs  be  decreed  against 
him,*"  except  for -pcandal."  Incaseeof  ^success,  however,  the 
court  might  allow  him  full  CQstsr.  ;"!For  though  he  is  at  no 
costs,  or  but  snjall  e^xpense,  yet  thei  counsel;  and  clerks  ido.  not 
give  their  labor  to  the  defendant,  but  to  the  pauper."  ** 

In  the  Federal  courts,  in  case  of  success,  the  attorney  is  al- 
lowed a  reasonable.  oojnpensatiQii  out.  of  the ;  recovery/'    The  or- 

I3lji  re  Mills,  135  U.  S,  263,  34:  SiRattray  v.  George,  16  Yes.,, 232. 

L.  ^i.  107;  Fuller  v.  Montague,  53  See  also  Murphy  v.  bldia,'&,Molloy, 

I"ed.  206.  475;    Richardsbn   v.   Richardson,   5 

14  Woods 'V.  Bailey,  113  Fed!  390.  Paige'  (N.  Y.)   58. 

I   "Woods  V.  Bailey,  ill3i  Fed.  390.  2«Scatchmer  y.   Fouikard,   1   Eq. 

,  16,Daniell's  Ch.  Pr.   (2(1  Am.  ed.)  qas..AJ)r.   1^5;   Rattray  v.  George, 

47.       '_,,.,.,  I      ,.,  ^j^  I    ,,,..._,, J,  ,,  ,  16  Ves^  232;;,,.J)^niell's  Oh.  fx..,(2i 

"Ibid.'    In   New, York   such,  an  Am.  ed.)   49,  50. 

agreement,    in   a'  case   begun    in   a  ^swhielan  V.  Man,hattan  Ry.  Co., 

State 'cOui-t ' and  afterwa:ras  renioved  86  Fed.  219,''220;  llevore '  v;  Dela- 

to   the   District   Court   of   Appeals,  ware,  L.  &  W.  R.^R.  Co.   (U.  S.  C. 

was  held  to  be  invaJidi  'Matter  of  C.    Second    Circuit);     reported'  in 

llyndall,  117  App..Div..!(N.  Y.)  294.  Matter   of  Tyndall,   117   App.   Div. 

An  attorney  in  such  a  case  has  no  (N.  Y.)  294;  where,  after  aii  infant 

lien  on -the  cause  of  action.  'O'Fla-  plaintiff    had    recovered    for    $21,- 

herty  v.  HamiBarg'Amerioan.iPacket  S55i80v  iiisi  attorney  !  having -'iaken 

<Bo.,  168  Fed.  411. -'      ■     '    .'      '  the  case  upon  a  contingent 'fee  of 

"  1' Ibidi      .         P '?'  50    per    cent    and  '  sued-  in    forma 

19  Ibid.-                                    ■' -■  pauperis,  the  "attorney- wsis  allbwed 

'  20 Ibid.;    Scatchmer  V.   Fouikard:  one-third  ^of^. the  recovery   in  addi- 

1 'Eq.  Gas.  Abr.  125.,'   -'i         '    *  ■■•'  tion  to  his  disbursements.        '''    i 
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der  permitting  a  party  to  sue  or  defend  in  forma  pauperis  had 
to  be  served  upon  the  opposite  party  as  soon  as  possible,  for  the 
pauper  was  liable  for  all  costs  decreed  against  him  before  the 
service  of  the  order.**  A  party  cOuH:  be  dispaupered  for  im- 
proper or  vexatious  conduct  in' the  suit.*'  " 

§  4i4.  Classification  of  costs.  Different  principles  regu- 
late the  amount  of  costs  according  as  they  are  decreed  to  be  paid 
by  ane  party  to  another,  or  out  of  a  fund  in  court.  ^  In  the  for- 
mer ease  costs  are  said  to  be'  taxed  as  between  party-and  party, 
in  the  latter  as  between  solicitor  and  client.*  ■  ' 

§  415.  Costs  as  between  party  and  party.  Costs  as  be- 
tween party  and  party  are  regulated  by  statute.  They  are  the  , 
amount  of  the  "bill  of  fee's  of  the  clerk,  ■  marshal,  and  attorney, 
and  the  amount  paid  printers  and  witnesses,  and  lawful  ^f ees  for 
exemplifications  and  copies  of  papers  neceissarily  obtained  for 
use  on  trials."^     '  '  ■'■  -        i 

§  416.  'Attorney's  fees.  The  Revised  Statutes  fix  the  fol- 
lowing sums  to  be.  taxed' as  attorney's  fees  in  a  bill  of  costb'be- 
tween^  party  and  party :  "On  a  trial  before  a  jury,  in  civil  or 
criminal  causes,  or  before  referees,  or  on  a  final  hearing  in 
equity  or  admiralty,  a  docket  fee  of  twenty  dollars,  provided 
that'  in  cases,  of  admiralty  and  maritime  jurisdiction,  where  the 
libellant  recovers  less  than  fifty  dollars,  the  docket  fee  of  his 
proctbr',?h'all  be  bu"t  ten!  dollars.  In  cases  at' law,  when  judgihent 
is  rendered  without  a  jury,  ten  dollars.  In  cases  at  la^^whert 
the  cause  is  discontinued,  five  dollars.  For,st;t^e  /acms  and 
other  proceedings  on  recognizances,  five  dollars.  For  each 
deposition' taken  and  admitted  in  e'vidence 'in  a  cause, 'two 
dollars  and  fifty  cents.  For  services  rendered  in  ^ases  rempvp'd 
from  a  District,  to  a  Circuit  Court  by  writ  of  !error  or  ^ippeal,, 
five  dollars,"  ^    It  has:been  hpld :i tha;t  in  s,fitions  by  the  United 

24  Ballard  V.  Catling,  2  Keen,  606.  .§  415,'/  1  U.  S.  E.  S.,  §  983.     But 

8S  Wagner  V.  Mears,  3  Sim.ilZT.  see  .Spaulding  v.  Tucker,  2  Sawyer,. 

§  434.     ITrustees.  v.    Gfreenough,  50.  -   ,        :  >    i             . 

105  U.  S.  527,  26  L.  ed.  115.'!!;  Cen-  §''416..,  J  U.  S.  R,  ;S.,  §  S24.>   Be- 

tral  E.  Go.  v.'Petbus,il,13  U.  Sj-116i  sides;  the !:casesn'el8ew&ere;  cited,-  see 

28  L.  ed.  91S.               n  .,  .   •  Bashaw   v.   IJ.   S.,:  47   Fed.   40.     A 

8  Trustees,  v.,  Q)-eenough,  105  .U..  State  statute  allowing  an  extrai  "al- 
S.  527,  26  h.  ed.  1157',  Central  E.  lowance  in  a  partition  suit;  Was- 
Co.;  V.  Pettus,  113  U.iS.  116.  28  L.  followed  by.  the  Federal  .court.  Wil- 
ed. 915.                                    :  lard  v.   Serf  ell,,,  62   Fed.   625.     The= 
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States,  if  the  Government  is  successful,  a  docket  fee  of  forty 
dollars,  -which  will  be, paid  into  the  treasury,  may  be  taxed." 
Where  a  plaintiff  recovers  damages  under  the  Anti-Trust  act,  he 
is  entitled  to  judgment  for  threefold  the  -damages  by  Jiim  sus- 
tained and  the  costs  of  suit,  including  a  reasoja^ble  attorney's 
fee."'  In -an  action  for,  damages,  caused  by  a  violation  of  the 
Interstate  Commerce  Act,*  or  to  recover  money  which  the  Inter- 
.■state  Commerce  Commission  has  ordered  paid,*  or  ini  a  suit 
to  enjoin  the; infringement  (of  a,  copyright,®  a  reasonably;  coun- 
sel or  attorney's  fee,  to  be  fixed  by  the  court,  must  be  taxed 
ajid  collected;  as  part  of  the  plaintiff's  jcosts,  if.  he,  is  successful. 
ItihaS  been  held. that  if  a  railipad,  company,  appeals  or  sues 


■question  whether  counsel  fees  stipu-j 
lated  for  in  a  note  or  mortgage  can 
Tie  taxed,  depends  upon  the  local 
law  of  the  State  in  both'  suits  on 
the  common-law  side  of  the ,  court, 
and  suits  in  equity;  so  far  as  taxa- 
-tion  aga.inst,  the  defendant  is  t!on- 
■cerned.  Bendey  v.  Townsend,  109 
Tj.  S.  665,  27  L.  ed.  1065;  Dodge 
T.  Tolleys,  144  U.  S.  451,  36  L.  edJ 
-501;  G-ray  v.  Havermeyer, !  53  Fed. 
1.74.  :  gee  also  Fowler  v.  ■  Equitable 
Tr.  Co.,,  141 'U.  S.  384,  35  L.  ed. 
786;  Robinson  v.  Alabama  &  G. 
Mfg.  Co.,  51  Fed.  268 ;  American 
F.  L.  M.  Co./  V.  Whaley,  63  Fed. 
743.  For  counsel  fees  out  of  the  . 
fund  in  equity  oases,  see  iMfra, 
:§§  421,422.  .       . 

8,U.  S.  y'.  Southern  i'ac.  Co.,  172 
Fpd.  909;  citing  U.S.  E.  S.,  §§  824, 
:837,  Comp.  St.  pp.  632,,  644:  29  St. 
at  ii.  179,  §  17,  Comp..  St.  p.  611. 

?Act  of  July.  2,  1890,  26  St.  at 
ii.  209,  §  7.  Where  the  trial  oc- 
cupied about  five  days,  and,  the 
-plaintiff  recovered  a  verdict  for 
;$500,  the  court,  upon  evidence  of 
the,  value  pf  their  services,  awarded 
to  his  attorneys  $750.  -  .The  judg- 
ment was  aflRrmed  upon  .appeal. 
Montague  &  Co,  v.  Lowry,  193  rU. 
:Si.i38,  48,  48  L,,ed.  .608,  6,12,.    Where 


the  defendant  settled  an  action  in 
the  State  court  for  damages  caused 
by  the  same '  a!cts  that  were  the 
foundation  of  his  suit  in  the. court 
of  the  -United  States,  it  was  ield 
that  this  barred  the  latter  sujtand 
that  neither  the  treble  damages,  nor 
the  attorney's  fees,  could  be  therein 
recovered.  Clabaugh  v.  Southern 
Wholesale  .Grocers'  Ass'n.,  181  Fed. 
706. 

4  Act- of  Feljruary  4,  1887,  24  St. 
at  L.  379,  §  8,  3  Fed.  St.  Ann.  809, 
Comp.  St.  3154,  Pierce  Fed.  Code, 
§  6427.  Such  an  item  cannot,  how- 
ever, be  included  in  the  costs  recov- 
ered, by  a  shipper  in  an  action 
against  an  initial  carrier  for  loss 
on  ,  a  connecting  line.  Atla,ntic 
Coast  Line  R.  R.  Co.  v.  Riverside 
Mills,  219  U.  S.  186,  208^  .31  Sup. 
Ct.  164,  55  K  ed.  let,  3l  L.R.A. 
(N.S.)  7. 

5  Ibid.,  as  anii^ded  by  Act  of 
June  29,  1906,  Ch.  3591,  §  5,  34  St. 
at  L.  590,  Comp.  St:  Supp.  1909, 
p.  1159;  Louisville  &  N.  R.  Co:  v. 
Dickeison,  C.  C.  A.,  Idl  Fed.  705. 

8  Act  of  March,  4,  1909,  35  St.  at 
L.  1075,  §  40,  Pierce  Fed.  Code 
Supp.,  §  1589.  See  §§  150,  389, 
supra. 
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out  a  '  writ  ■  of  ertor,  an  additional  allowance  for  attorneys' 
fees  in  the  court  of  review  may 'be  allowed^  In=  all  actions^, 
suits  or  proceedings  under  the  copyright  law,  except  wHein 
brought  by  or  against  tte,  United  States,  or  any ;  officer  thereof, 
"full  costs  shall  be  allowed,  and  the  cdurtmay  award  to  the 
prevailing  party  a  reatsdnable  attorney's  fee  'as  part  of  the 
costs."  *  Where,  because  of  an  unnecessary  multiplication  of 
proceedings,  an  extra  allowance  is  made  for  the  increase  of 
costs  thereby  caused;  no  counsel  fee  can  be  for  ^that  reason 
allowed.®  The  Equity  Euks  provide:  that  "the  regular  tax- 
able costs  for  every  bill  and  answer  shall' in  no  case  exceed 
the  sum  which  is  allowed  in  the  State  court  of  chancery  in  the 
district,  if  any  there  be;  bi;it  if  there  be  none,  then  it  shall 
not  exceed  the  sum  of  three  dollars  for  every  bill  or  answer^*" 
In  the, absence  of  an  express  local  rule  upon  the  subject;  it 
was  held  that  the  court  may  allowthe  costs  for  drawing  plead- , 
ings,  decrees  and  orders,  in  accordance  with  the  State  practice 
as  authorized  by  statute.*^       ,  . 

A  docket  fee  is  taxed  for  a  hearing  upon  an  appeaV^  and  for 
a  hearing  upon  an  application  for  thei  writ  pf  niandamus  in  the 
Supreme  Court  of  the  United  Statesi^'  It  i has  been  held  that 
a  docket  fee  can  be  taxed  for  each  hearing,  including  a  rehear- 
ing befbrethp' court  after  bill,  answer,  an'd  replication  havfe  been 
filed,"  but  not,  for, a  hearing, upon  a  demurrer  which  is  oyerT 
ruledj  when  the  defendant, has  leave  to  answer  and  an  answer 
is  ■filed.''*  "When  a  demurrer  is  sustained,  a  docket  fee  is' al- 
lowed.'''*   When  a  motion  to|  remand'  is  granted,'  a  docket  fee  may 

' Xou^sville  &  N.  H.  Co.  v.  picker-  line  for  the  ^rst  page  and  six  cents 

-son,   C,'  G.   A.,   191   Fed.  ,,7Ci5,   7,12,  a  line  for  eacli  subseqiient  pa^e -was 

Vfjiere.  thp  attorney's  fee  upon  the  allowed, \in  accordance  with  Pa.  acts 

appeal  was  fixed  at  $lo6!         '  lS42,   §   9,' fi"  L.  433   and  Pei.'  acts 

,.8Act  of  Mq,rQh  4,,1909,  35  :St.\;at  1864^' P,  L.  775.  ''      '' 

jj.    IQTS,  J    40,    Pierce   Ted."  Codp  W  Kaiisas!  City,  Ft.  S.  &'  Mo.  iy, 

Supp.,  §  1589.j,^  ,     ,,.-  Co.  V.  McDonaid,  60  Fed".  d'22;'john 

.9  Motion   Picture ,■  Patents   Co^  v.  Shilli'to'Co.  v!  kctilung,  66  Fed.  22. 

Yankee  pOm  ,p,6.,  p.  C.  A.,  201 'ted,  is  ia;   iwWe'   Huglies,    114'  U.'  B. 

63,  revei;sing'l,92'_Fed.' 134;'constru-  548,'^9'L.  ed.'281.    '       ,     '    '     '' 

ing  U.  ^.  E.  S.,  i  982,   Comp.  St,  "  Am.   D.   E.  B.   Co.  v.   gheldoii, 

^'.'ik,  supra,  ^  m.]']  _[         '       ■■  28'  Fed. '^17;' Peek's: '&%.  Co.  V. 

io  Equity  Eule'25.  '■  v  Fray,  92  Fed:  947;  '  '  ' 

11  Matheson  v.  Hanna-Schoelkopf,  '15'McLe'a:n  v.  Olark,  23  Fed.  8Cl. 

128    Fed.    162,  -where    ten   cents   a  16  P'riec  V.  Coleman,  22  Fed.  6^94. 
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be; allowed."  -To  consliitute'  "a  fiinal  hearing  in  equity  or  adniir- 
alty/'uiberennustiibe  a  hearimgoftlie' cause  upon  its  merits.'* 
No  dofekfet -fee  is  allowed  for  a  hearing  upon  an  interlocutory 
application  by  :a  party  to  the  suit.'?:  When  g.' bill- is  dismissed 
without  a  tearihg.  niD  docket  fee  was  formerly  alloM'ed.^"  When 
a  bill  isi  token i as; confessed,  thiere  mii&t  be  a  hearing  before  the 
decree,  and  consequently  thel  complainant  t  is  entitled  to -tax  a 
docket  fee.*'  It  -lifaSi  been;  held  that;  no  docket  fee  iwilli  be 
ali:6wed  ota.!  the  dismissal  of  a  bill  for  -want; of"  prosecution;;  ** 
nor  when  judgmeiit  is'«ntpredinipon  an  ioffbr  of- judgment  before 
trial  ;*^  nor  for  a  ref &r©nce- upon  a  motion  for  an  interlocutory 
itrjimiction5**  nor  for  a  hearing' upon  a  petition  for  leave  to 
intervene;*^  nxk  when  the  eompiainanthte' the. bill  dismissed 
iip6il''his'.'6wii 'motion  befbi^e  a  final' 'Marihg ;  ^®  6ot  f or  a  trial 
at  which '  the  jury  ■  disagreed-,*''  but 'that  two  docket  fees  are 
taxable  iti:  adnliraMy  wheii'  d'  libel  aiid  crbss-libel  are  tried  to- 


"  Jolslyn-  V.  '  OPhillips,  27'  Fed:  > 
481J,  Ip  W.iCMiohigani  $20,  Jqss- 
lyn  .V.  Phillips,.  ,27-,  j;ed.  |t81.,.  In  IJ. 
South  Carolina,  $10,  Eisjer  v.  South- 
ern Ey.  Co!,  lie '  'Fed.  ' ioi4 ;  Acker 
V.  dharleston  &  W.  C.  Ry.  Co.,  190 
Fed.,  288.1  In,D>  Indiana,: -a  docket 
fee  was  denied;  and  such  issaid  to 
be  the. practice  throughout  the  Sev- 
enth" Circuit!  Smith  'v.  Western 
Union  Tel.  Co.,  81  Fed.  242. 

-  iS'WoosteV  V.  Handy,  23  Fed.  49; 
Goodyear  D.  V.  Co.  v.  Osgood,  i 
B.  &  i-'Pat.  CaW  329;  Coy  v.  Per- 
kins, is  'Fed;  111;  Yale  Lock  Mfg. 
Co.  vC'Calvin,  14  Fed.  2e&.  bodtra\ 
Goodyear  v.  Sa-wyer,  IT 'Fed;  2; '  ' 
19  Doughty  V.  West  B.  &'  C.'  Mfg. 
Co.,L8'"Blatchf.:  107;  Central  Tr.'Co. 
v.-Wa'baih;''St.  L.  &'  P.'  R.  Co.,  32 
Fed.  684.  ''"'  '' 

'  20  Wooster'v.' Handy,  23  Fed. 'i9; 
Goodykr'' D.  'Y.  Co. '  v;  Osgood,  2 
B."'*  A.  Pit.  Cas.  '529;'  Coy  V.  gher- 
kins,'13  Fed.  Ill;  Yale  L.  Mfgi  Co. 
V.  Colvin,  14  Fed.  269.  ■''Gcaitral 
Goodyear  v.' Sawyer,  17  Fed.'2. ' 
21  Andrews  v.  Cole,  20  Fed.  410. 
Fed.'Prac.  Vol.  11.-82. 


■J ,  22  Wooster  v.  Handy,  23'  Fed.  49 ; 

i  "Wighton  iv.  Brainard,  28,  Fed.  29. 

.i   ,  23S}y,^J..^iley,:  Harker  &  Gamp 

.-  C6;,".i6i  'Fed.  2^6.  Thd  prevailing 
party  msiy  tax  the  disbursements 
necessarily  made  in  order  to  enter 
judgment  upon  the  offer.    Ibid. 

24  Doughty  V.  W.  B.  &,  C,  Mfg. 
Co.,  8  Blatchf.  107.     . 

:  '  25  Central  Tr.  'Co.'  t.  Wabash,  St. 
L.  &  P.  Ey.  Co.,  32  Fed.  684;  Mo. 
Pao.  Ry.  Co.  V. "Texas  &  P.  Ey.  Co., 
38  Fed.  775!  But  see  U. '  S.  v. 
Payne,  147  U.  S.  687,'  37  L.  edl  332. 
Gf.  U.  S.  V.  King;  147'  U.  S.  676,  '37 
Li'eid.  32g.  ' 
'26  Coy  V.  Perkins,   13   Fed.   Ill; 

.  Yale  Iiock  Mfg.  Co.  v.  Colvin,  14 
Ffed.  269;'  Wooster  v.  Handy,  23 
Fed;  49  ■'  'Calhn '  v.  Qung  Wah  iiiing, 
28  Fed.'  396;  Eyan  '  v.  Gould,  32 
Fed.  754;  N.  Y.  B.  &  B.  Co.  v.  N. 
J.  '  C. '  S. '  & '  R.  Co.,  32  Fed.  755. 
Cfontrd,  '  Goodyear  v.  Sawyer,  17 
Fed.  2. 

27  Cleaver  v.-  Traders'  Ins.  Co.,  40 
Fed.  '  8'63 ;  '  Dedekam  v.  '  Vose,  3 
Blatchf.  77,  153;  Troy  I.  &  N.  Fac- 


1298  COSTS...    i  [§  4iq 

gether.^' ,  In  a  suit  to  enforce  the  claims  of  materialinen  against 
the  surety  upon  a  bond  of  a  contractor,*'  and  upon  a  heariiig 
before  a  master  of  disputed  claims  against  receivers,'"  each 
claimant  who  appears  by  a  separate  attorney  is  entitled  to  a 
docket  fee.  In  a  proceeding  in  admiralty  for  the  limitation  of 
liability,  where  there  has  been  an  appraisal  and'  a  stipuliatibn 
for  value,  the  petitioner 'is  entitled' to i  a  single  docket  fee;'* 
and  he  may  deduct  from  the  fund  the  expenses  of  the  adminis- 
tration, but  not  the  cost  of  procuring  the  stipulation,  nor  the 
expense  of  the ,  stipulation  or  the  appraisal.'*  In  such  pro- 
ceeding, each  person  claiming  damages  and  recovering  the  same 
is  entitled  to  a  separate  proctor's  fee,  payable  by  the  stipulat- 
ors for  costs,  and  not  out  of  the  fund  "  unless  the  same  proctor 
appears  for  several  claimant^, ,  in  which  case  his  rclien,ts;  can  tax 
but  one  docket.'*  It  has  been  held  that,  when  the  iQosts  in  adr 
miralty  are  divided,  the  respondent  must  contribute  to  the  pay- 
ment of  the  libelant's  proctor's  fees ;  but  that  the  libelant 
need  not  pay  any  part  of  the  respondent's  proctor's  /fees.'*  The 
docket  fee,  it  has  been  said,  "is  taxable  whenever  the  trial  is 
entered  upoii  by  the  swearing  of  a  jury  in  a  common-law  case, 
or  by  the  introduction  of  testimony  or  the  final ,  opening  of 
the  argument  upon  a  final  hearing  in  equity  or  admiralty.  The 
fee  is  not  made  by  the  statute  to  depend  upon  a  judgment  or 
decree,  but  is  taxable  on  a  trial  or  final  hearing.  As  the  laboi' 
for  which  the  docket  fee  is  supposed  to  be  a  compensation  is, 

tory    V.    Corning,    7    Blatchf.    16;  SO  Ely  y.   Van   Kannel.  Revolving 

Strafer  v.  Carr,  6  Fed.  466;  Hunt-  Door  Co.,  ] 84  Fed.  459. 

ress  V.  Town  of  Epsom,  15  Fed.  732.  si  Re  Excelsior  Coal  Co.,  136  Fed. 

But    see    Schmieder    v.   Barney,    19  271;   aff'd.  C.   C.  A.,  112,  Fed.  724, 

Blatchf.    143;    s.    c,    7    Fed.    451;  74  C.  C.  A.  56.     But  see  Norwich 

Wooster  v.  Handy,  23  Fed.  49.     It  &  N.  Y.  Transp.   Co.,  10  Benedict, 

w.as   formerly  held  that  in  such   a  193,  18  Fed.  Cas.  No.  10,361. 

ease  a  district  attorijey  might  coir  ^^  Re  Excelsior  Coal  Co.,  136  F9d^ 

lect  the  docket  fee  from  the  United  271;   aff'd.  C.  C.  A.,  112  Fed.  724, 

States.    Van  Hoorebeke  v.  U.  S.,  46  74  0.  C.  A.  56. 

Fed.  456.  33  The   L.    F.    Munson,   127    Fed. 

88  British  &  South  A.   S.  N.   Co.  767;  The  Bencliff,  158  Fed.  377. 

V.  Delaware,  L.  &  W.  B.'^  Co.,  195  34  Boston  Marine  Ins.  Co.  v.  Met- 

Fed.  984.  rppolitan  Redwood  Lumber  Go.,  C. 

29  Title    Guaranty   &    Tr.    Co.    v.  C.  A.,  197  Fed.  703. 

Crane  Co.,  219  U.  S.  24,  55  L.  ed.  85  The   L.   F.   Munson,    127    Fed. 

72.  767. 
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performed  on  or  Before  the  trial,  equitjably  the  party  ought  uot 
to  lose  the'  benefit  of  it  by  a  discontinuance  entered  after  the 
.trial  or  hearing  has  begun."  **  -  In  a  case  where^  after  an  inter- 
loeutoF^'decree  requiring  the  defendant  to  aecounf,  the  plain- 
tiff moved  for  a  dismissal  of  his  bill,  he  was  obliged  to  pay  the 
defendant  a  docket  fee  as  well  as  other  costs.^''  Where  several: 
libels  are  consolidated  for  trial,  but  one  docket  fee  can,  be 
taxed.*'  Where  several  suits  by  the  same  plaintiffs  against  dif- 
ferent i  defendants  were  submitted  and  tried  together  before 
referees^  a:  docket  fee  in  each  case  was  allowed.'*  It  has  been  said  '■ 
that  noidocket  fefe'  should  be  allowed  when  the-  attorney  who  ap- 
peared and  acted  for  the  successful  party  throughout  the  ease 
was  not  admitted  to r practice  in  the  court  where  the, case  was 
pending  npi^  ladmitted,  to  practice  in -the  Supreme  Court  of 
the.UnitpdjS,tates  before  the< filing  of,  the  general  replication.*" 
No  ,doicket,fge,is,alloiiy.ed  to  a  party,  not  an  attorney,  who  con- 
ducts his  own  case.*^ 

By  analogy,  five  dollars  for  a  discontinuance  is  taxed  in 
equity; in  the.  Second  Circuit.*^  Where,  pending  a  jury  trial, 
a  case  was  settled  by  stipulation  before  its  submission,  the  fee 
for  discontinuance  was  not,  allpwed.*' 

,  The,  jfee.  for  „taking  a  deposition  is-  allowed  for  a  deposition 
taken  de  tene  esse,*^  or  before  an  examiner,**  or,  according  to 
some  authorities,  before  a  master,**  for  use  on  the  final  hear- 
ing. It  has  been  held:  that  the  fee  cannot  be  taxed  for  the 
examination  of  a  witness  before  a  master  upon  a  reference  to 
compute  damages  and  profits;*'  nor  for  a  deposition  taJten  for 

S6The  Bay  City,  3  Fed.  47,  per  *s  Howler  v.  Chicago,  M.  &  St.  P. 

Mr.  Justice  Brown.     Gonira,  How-  Ry.  Co.,  366  Fed.  828. 

lerv.i  Chicago,  M.  &  St. 'P.  EyT'Co.,  "Wooster  v.  Handy,  23  Fed.  49; 

166  Fed.  828.                                           '  Missouri  v.  Illinois,  202  U.  S.  598, 

S7  Goodyear  v:  Sawyer,  17  Fed;  2.  50  L.  ed,   1160;   Inghaili  v.  Pierce, 

38  The   Stanley  Dollar,   C.   C.  A.,  37  Fed.  647. 

160  Fed.  911.  « Missouri  v.  Illinois,  202  V.  S. 

ssSwitzer  v.   Home   Iris.   Co.,   46  598,  50  L.  ed.  1160;  Hake  v.  Brown, 

Fed.  50.  44  Fed.  734. 

40  Goodyear  D.  V.  Co.  v.  Osgood,  ««  Ferguson  v.  Dent,  46  Fed.  88; 
13  Off.  Gaz.  325.  Mathcson  v.  Hanna-Schoelkopf  Co., 

41  Gorse  v.  Parker,  36  Fed.  840.  128  Fed.  162. 

42  Kaempfer  v.  Taylor,  78  Fed.  48  Re  Strauss  v.  Meyer,  22  Fed. 
795.  467;  Tuck  v.  Olds,  29  Fed.  883;  Mo. 
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use  upon  an  in terlbcutbry  application,  such  4s  an  application 
for  leave  to  intervene  or  a  hearing  upon  the  intervener's  claim,^^ 
or  an  application  for  an  interlocutory  inj  unction,^"  or  an ;  ap- 
plication, to,  punish  a  person  for,  a  contempt,"  unless.it  is  sub- 
sequently put  in  evidence  atithe  hearing  of  the!  cause iupon  issue 
joined,?^  nor  for  oral  testimony! in  court. °'  Where  witnesses 
are  recalled  upon  a,  subsequent  day  for  further^  examination,  an 
additional. attorney's  fee. cannot  be  charged  for  such  second  dep- 
osition.**. The  authorities  conflict  as  to .  whether  a  ..party  can 
tax  the  costs  !of' a  deposition  taken  in  good  faith  which  was  not 
offered  .in  evidence  upon  ithe- trial  or  hearing.**  When  the  tes- 
timony of;  several  witnesses  is  taken  by  the  same  officer  and 
returned  to  court  under  the  same  enclosure;  the  testimony  cif 
each' witness  is  considered  as  a  separate  deposition;*®  As  to 
the  taxation  of  thfe  fee  for  taking  a  deposition  which  'is 'ad-' 
mitted  in  evidence  in  several  suits,  the  decisions  are  not*  har- 
monious. It  seems  settled  that  when,  by  stipulation,  a  depbsi- 
tibn  is  taken  oncei  for  use  in  several  suits,  in' each  of  which  it 
is  entitled,  and  in  e&,ch  of  which  the  witness  is  swornj  a  deposi- 
tion fee  miay  be  taxed  in  each  suit.*''  Where,  however,  a  deposi- 
tion taken  in  one  suit  is  by  stipulation  read  in  another,  the 
rule',  except  in  the  district  of  Tennessee*'  and  perhaps 'in' that 


Pac.  By.  Co.  v.  Texas  &  P.  Ry.  Co., 
38  Fed,  775,^..,,.^     „ ,,  .,    ,,,  -^^ 

'49  Central  T.'  Co.'  v. '  Wabash,'  St. 

L.  &  P.  Ey.  Co.-,  32  Fed.  684;  Mo; 
Pac.  Ry.  Co.  v.'  Texas  &  P.  Ry.  Co., 
38  Fed.  775. 

60  Simpson  v.  Biboks,  3  Blatohf . 
456.  .         .1  i 

Bl  Spill  T.  Celluloid  M.  Co.,  28 
Fed.  870. 

52  Indianapolis  W.  Co.  v.  Ameri- 
can S.  B.  Co.,  65  Fed.  534. 

BSTroy  I.  &  N.  Factory  V.  Corn- 
ing, 7  Blatchfi  16;  ErickssoU  v. 
Grandfield,  193  Fed.  296. 

B*Keasbey  &, Mattison  Co.  v.. Am. 
Magnesia  &  Covering  Co.,  149 -Fed. 
439. 

86  It  was  held  that  he  can,  in 
Sloss  I.  &'S.  Co.'  V.  South  Carolina 


&.G.  R.  Co.,  .75  Fed.  106;  Hunter 
V.  ,  Interna-tional  ,  Ry.  Imp.  Co.,  28 
Fed!, 842;  Nead  v.  Miiiersburg  II. 
W.  Co.,  79  Fed.  129.  Cowifra,  Pin- 
son  V.  Atchison,  T.  ■&  S.  F.  R.  Co., 
54  Fed.  464;  The  Persiana,  158  Fed. 
912.      :-  .  ,  ,:i         .   ;; 

66.Brpyles  .v.  Buck,  37.  Fed. '137. 
,67WpOster  V.  Handy,  23.  Fed.  49, 
63;  Archer, V.  Hartford  F.  Ins.  Co., 
31  Bed.  660;  Green  v.  French,  5  N 
J.,L..  S..  228 J  L.=  iE.  Waterman  Co 
V.  Lockwood,  128  Fed.  174;  British 
&  South  Am.  Steam. 'Naw.r  Co.  v. 
Delaware,  L.  &  W.  R.  Co.,  195  Fed. 
984..I..  ■.'..,,■    ,(1    •    1... 

68  Jerman  v.  Stewart,  12  Fed. 
271;  Archer  v.  Ha.rtfordF.-Ins.Ce)., 
31  Bed.  660,  .'      ■■■  1. 
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ol  New-  Jersey,*'  would  seem  to  be  Ithat-  the  iee .  can  only  be 
taxed  in  thei  first  suit;*"-  The  expenses  of  taking  the  deposition 
cannot, be  deducted  from  the  iattorney's  fee.®\  It  has  been  held 
that  the  fee  cannot:  be-  taxed  in  favor  ah  a  party  who ;  did,  not 
appear  by  an  attomei/.  at  the  taking  of  the  deposition.**  The, 
attorney's  costs  ibelonjg  to  tke  party, , not  to  his,;  attorney,  and 
proceedings  to.  collect. them  should  be  taken  in  the  name  of  the 
party.**  Iji  the  absence  of.  a  special  agreement,  however,  the 
value  of  the  attorney's- services  to  his  client  will  be  considered 
as  worth  ;at  least  the  taxable  costs.**  I    :j,  ,     , ,. 

§  417,  jClerk'3  fees,  iThe  fees  of  the  clerk  of  the,  Supreme 
Coiart  are  fixed  by  rule  as  follows:  "For  docketing  a  case  and 
filing  and  indorsing  the  ^transcript  of  the  record,  five  ,(lpllars. 
For  entering  an  appearance,  twenty-five  cents.  For  entering  a 
continuance,  twenty-five  cents.  For  filing. a i  motion,  order,  or 
other,  paper,  twenty-fiive  cents.  For  ente.ring  any  rule,  or  for 
making  or  copying  any ;  record  or,  other  .paper,  twenty  c^nts 
per  folio  of  i  each,  one  hundred  words.  For  jtransf erring  each 
case  to  a  subsequent  docket  and  indexing  the  same, -oiie  dollar. 
For  entering  a  judgment  or  decree,  one  dollar.  For  every 
search  of  the  records  of  the  court,  one  dollar.  .  For  a  certificate 

69  Green, y.  French,  5  N.  J.  L.^  J.   ,  New, York  retjeived  compensation. in 
228.  ;    :          J                             ,    ^  addition  to' his  salary  in  prize  cases 
'soWooster  v.  Haiidy,  23  Fed.  49,  (tf.   S,-  R.   S.,   §§   k646,-4647;   The 
58;  Atri.  Diamond  E.  B.  Co.  v.  Shfil-  Anna,  . Blatchf. "  Prize    Ostses,    337) 
don,  28  Ffed.  217;  Wiilegar  v.  Cahn,  and  also  when  he -appeared  by  direc- 
29,Fedj  676;   Carey  v.  Lovell  Mfg.,  tipn   of ^ the   Secretary   or   Solicitor 
Co.,  39  Fed.  163;   British  &  South  of   the .  Treasury  on  Ijehalf  of  any 
,  Am.   Steam  Nav.   Cp.  y.  Delaware,  officer  pf  the  revenue  in  any  suit 
L.  &  W.  E.  Co.,  195  Fed.  984.  against  such  officer  for  any  act  done 
81  Broyles  v.  Buck,  37   Fed.  137.  by  him,  or  for  tlie  recovery  of  any 
BSWinegar  v.  C&hnj  29  Fed.'  676.  money   received   by   him    and   paid 
63  Broyles  v. .  Buck,  37  Fed.  13,7.  into  the  Treasury,  in  the  perform- 
BiCplluloid  Mfg.'Co^y,  Chandler,,  ance  of  his  official,  duties   (U.  S.  R. 
27  Fed.  9.    By  the  acts  of  MJay  28,  S.,   §   827) ;__  and   also   for   services  " 
1896    (29  St.  at  L.  180,  18lj  186),'  under  the  direction' of  the  Secretary 
and  March   3,  '1905    (33   St.   at  L.  of"  the  Treasury  and  the   Gommis- 
1156,  1207),  the  compensation  of  all  sioner  of  Internal  Revenue  in  suits 
the  djstrict  attorneys 'of  the  United  or  pioceedings  torecover -fines,  pen- 
States,  except  in  the  District  of  Co-  allies  and  forfeitiires   (U.  S.  E.  S., 
lumbia,  is  limited  to  salaries  there-  §.''-838;    Re    District    Attorney,    23 
in  fixed.     Formerly  the  district  at-  Fed.  26;   U.  S..-v.  Bashaw,  152  U. 
torney  for  the  southern  District  of  S.  436,  38  L.ed.  505. 
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and  seal,  two  dollars.  For  receiving,  keeping,  and  paying 
monej  in  pursuance  of  any  statute  or  order  of  court,  two  per 
cent,  on  the  amount  so  received,  kept,  and  paid.  For  an  ad- 
mission to  tHe  iDar  artd  certificate  under  seal,  ten  dollars.  For 
preparing  the  record  or  a  transcript  thereof  for  the 'printer, 
indexing  th6"satble,'  supervising  ,the  printing, '  and  distributing 
the  printed  copies  to  the  justices,  the  reporter,  the  law  library, 
and  the  parties  or  their  Counsel,  fifteen  cents  per  folio;  but  when 
the  necessary  printed  copies  of  the  record,  as  printed  for  the 
use  of  the  lower  court,  shall  be  furnished,  the  fee  for  supervising 
shall  be  five  cents  per  folio.  For  making  a  manuscript  cbpylof 
the  record,  when  reqiiired  under  Rule  10,  twenty  cents  per  folio, 
but  nothing  in  addition  for  supervising  the  printing.  For  issu- 
ing a  writ  of  error  and  accompanying  papers,  five  dollars.  For 
a  mandate  or 'other  process,  five  dollars.'  For  filing  briefs,  five- 
dollars  for  each  party  appearing.  For  every  printed  copy  of' any 
opitiionof  the  court  or  any  justice  thereof,  certified  under  seal, 
two  dollars."  ^  Upon  moneys  'paid  into  court  the  clerk  is 
allowed  a  commission  of  one  per  centum.*  'The  compen- 
sation of  the  clerk  of  the  Supreme  Court  is  limitted  to  sixi 
thousand  dollars  a  year.  The  balance  of  his  fees  and  disburse- 
ments over  and  above-  his  necessary  clerk  hire  and  incidental 
expenses,  as  certified  by  the  Supreme  Court'or  a  justice  thereof 
appointed  by  it  for  the  purpose,  must  be  paid  into  the  Tr.eas- 
ury,*  ."1.  In  all  cases  the  plaintiff  in  error  or  appellant,  on 
docketing  a  case  and  filing  the  record,  shall  make  such  cash 
deposit  with  the  clerk,  for  the  payment  of  his  fees,  as  he  may 
require  or  otherwise  satisfy  him  in  that  behalf.  "2.  The  clerk 
shall  cause  an  estimate  to  be  made  of  the  cost  of  priiiting  the, 
record,  and  of  his  fee  for  preparing  it  for  the  printer  and 
supervising  the  printing,  and  shall  notify  to  the  party  docketing 
the  case  the  amount  of  the  estimate.  If  he  shall  not  pay  it 
within  a  reasonable  time,  and  for  want  of  such  paiyment  the 
record  shall  not  have  been  printed  when  a  case  is  reached  in 
the  regular  call  of  the  docket,  the  case  shall  be  disi^^isse^, 

§  417.     1  Supreme      Court     Rule,  8  22  iSt.  at  L.  603.     See  U.  S,  R. 

24:  22  St.  at  L.,  ch.  443,  p.  631.  S.,  §  844. 

2  Florida  v.  Anderson,  91   U.   S. 

667,  23  L.  ed.  290.  „ ,                * 
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3.  , Upon  if ayment  by  either  party  of  the, amount  estimated  by 
the  clerk,  thirty  copies  of  the  record  shall ;  he  printed, 
under  his  supervision,  for  the  use  of  the  court  and, of  counsel. 

4.  In  cases  of  appellate,  jurisdiction  the  original   transcript 
on  file  shall  be  taken  by  the  clerk  to  the  printer.   ;But  the,<;lerk 
shall  cause  copies  to  be.  made  for  the  printer  of  such  original 
papers,  sent, up  under  Eule  8,  section  4,  as  are  necessary  to  be, 
printed  and  of  the  whole  record  in  cases  of  original  jurisdiction. 

5.  The  clerk  shall  supervise  the  printing,  and  see  that  the 
printed  copy  ris  properly  indexed.  .  He  shall  .distribute  ,the 
printed  .copies  to  ithe;  justices  and  to  the  reporter,  from  time,  to 
time,  as  required,  and  a  copy  to  ,the  counsel  for  the  respective 
parties.,!  6.  If  the  actual  cost,, of  printing  the  record,  together 
with  the  fee  of  the  clerk,  'gji^^ll  he  less  than  the  amount  estipaated 
and  paid,  the  amount  of , the  difEerence  shall  be  refunded  by  the 
clerk  to  the  party  paying  it.  If  the  actual  cost  and;  clerk's,  fee 
shall  exceed  the  estimate,  the  amount  of  the  excess  shall  be 
paid  to  the  clerk  before  the,  deli  very  of  a  printed  copy  to  either 
party  or  his  counsel.  i7„  In  ease  of  reversal,  affirmance  or  dis- 
missal, with  costs,  the  amount  of  the  coist,  of  printing  the.  rec- 
ord, and  of  the  clerk's  fee,  shall  be  taxed  against,  the  party 
against  whom  costs  are  given,  and  ^hall  ]ie  inserted  in  the  body 
of  the  mandate  or  other  proper  process.  8.  Upon  the  clerk's 
producing  satisfactory  evidence,  ,by.  affidavit :  or  the  acknowl; 
edgment  of  the  parties  or  their  sureties^  of  having  served  a 
copy  of  the  bill  of  ,f ees,  due  by  them,  respectively,  in  this  court, 
on  such  parties  or  their  sureties,  and  attachment  shall  issue 
against  s.uch,  parties  or  sureties,  respectively,  tq  compel  payment 
of  the  said  fees."  *  In  cases  of  dismissal  foi;  want  of  jurisdiction, 
such  fees  are  taxed  against  the  party  bringing  the  cause  into 
court,  unless  the  court  otherwise  directs.'  When  a  party  has 
printed  the  transcript  of  .the  record  at  his  own  expense,  he -may 
docket  the  case  without  giving  security  for  the  clerk's  fees;* 
but  tefore  the  printed  copies  are  delivered  to  the  Justices  or  the 
parties  for  use  on  the  final  hearing,  or  on  aily  motion  in  the 
progress  of  the  cause,  the  clerk,  can  require  -the  payment  of 

*  Supreme  Court  Rule  10.  6  Supreme  Court  Rule  10. 

,   Si?e   Amendments   to  Rules,    108 
U.  S,  1,  4,  27  L.  ed.  629,  630.         . 
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fifteen  cents  a  folio  for  attending  to  the  correctness  and  p'rope'r 
indexing  of  the  printed  Copies  of  the  reeord.'  The  samei' practice 
prevails  when  the  appellant  or  plaiiitifF  in  error  hais  furnished 
the  clerk  with  twenty-fivte  cbpifes  of  pali;' of'the  record,  Avhich 
was  used  in  the  icbttrt' below,  State  ot  Federah^  If  the  clerk  de- 
mand the  fees  in  advance,  they  must  be  paid.'  When  the  clerk 
has  ho  security  for  fees  duetohiln  from  a  party  entitled  to  a 
mandate,  he  may' withhold  th^  mandate  until  his  feesjare  paid, 
or  he  is  otherwise  satisfied  in  that  behalf.^  '  ^ 

The-  salaries  of  the  clerks  of  the  Circuit  Courts'  of  Appeals 
are  three  thousand  dollars  a  'y6a,r;  payable  in  equal'  quarterly 
instalments.^'  They  must  account  for  and  pay  to  the  Unite'd 
States  the  fees  collected  by  them.^^' '  It  has  been  held  that  they 
may'  retaiu  for  such  fees  five  hundred  dollars  a -year  i-ri  addi- 
tion to  their  salary.^*  Their  fees  have' been  fixed 'by  the  'Sii- 
prerne  Court  under  statutory  authority,^'  as  follows:  "Docket- 
ing a  case  and  filing  the  record,  five  dollars.  Entering  aii'  ap- 
f>earance,  twenty-five  cents.  Transferring  a  case  to  the  printed 
Calenda:r,  one  dollar.  Entering  A  continuance-,  twenty-five  cents. 
Filing  a  motion,  order  Or  other  paper,  twenty-five  cents.  En- 
tering any  rule  or'  making  or'  copying  any  record  br  otlier 
paper,  for  each  Oiie  hundred  words,  twenty  cents.  Entering 
a  judgment  or  decree,  one  dollar.  Every  search  of  the  records 
of  the  'Court  and  certifying  the  same,  one  ddllar.  Aifixing  a 
certificate  and  a  seal  to  any  papbr,  oiie  dollar.  Receiving,  keep- 
ing and  paying  ihoney,  in'purkuance  to  any- statute  or  order 
of  court,  one'  'fier'cent. '  on  the  'ainbunt  s6  receivfedi  kept  and 
paid.  Preparing  the  record  for  the  printer,  'indexing  same, 
supervising'  and  printing  and  distributing  the  copies,  for  -ekch 
printed  page  of  the  record  and  index,  twfenty-five  cents'. '  Mak- 
ing a  maiiuscript  copy- of  the  record,  when  required  by  the 
rules,  for  each  one  hundred  words,  but  nothing  in  addition  for 
supervising  the  printing,  twenty  cents.  Issuing  a;  writ  of  ^rrbr 
and  ac(^ompanyi]fig  papers  or  a  mandate  or  other  process,  five 

TBean    V.    Pattersoni'  110    U;    S.  10  26  St.  at  L.  826.  '-      '] 

401,  28  L.  ed.  190.  "Ibid. 

sSteever  V.   Eicknla;n,   109   U-.  S.  12Mo*t'ori  v;  U. 'S:,  59  Fed.  349; 

74,  27  L.  ed.  861.       .'  '  "     '      '    -    ,;  U.  S,:,v.  jMortoHj  C.  C.  A.,  65  'ifed. 

sOsborn    v.    U.    S'.,    131    U.     a."  20*."        •      -'*  ,'      ' 

cxxxvii,  23  L.  ed.  871.  "  29  St.  at  L.  536. 
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dollars., ;,,  Filing  ,lp|ie£s ' i^or  each  party  £tppea,Ting,  five  dollars. 
Copy,iqf  an.  opinipja.pi  thei  .court,  certified  under  seal,  for  eacli 
printed,,pagfi,..,lju!t..not ifo^exceed  five  dollars  in  tipug, whole  for 
any  copy,  ;ftp.e  dollar..','"  "In  ^ny  cause  or  proceeding, wherein 
th^;§nial  judgjirentor,  decrep. is- gought,, to  ;be, reviewed  on  appeal 
to^  Okr.-ljy.'Vyrit; of., error  from,,  a,,Tfnitjed>States  circuit  court  of 
^ppe^ls  (jJie.  appel^anjtj  or: ; plaintiff  in  error  shal  cause,  to  he 
prijited  ;U]i,d«!r  isuch  r  rules :  a,s:  .thejlo^ejii  court  .-slhalli  prescribe, 
and  shall  file  in|th^.offijOe,  of  the  clerk,  of  such  circuit  court  of 
appealp  the  a,ppellant ,  or  plaintiff  in  error  shall,  ca,use,t(>:be 
meut,  th,^jem, .  at,  least  twenty-five  printedi  transcripts  ,  of  •  the 
i;e<)«?rd!i(^f>,tli,e  lower  court,  and  of  such  part  or  i  abstract  ,qf  the 
proo%as-the,ruleS|,9f  sji|chi  f?irjcuit  court  of  appeals  may  require, 
^^d  iiLiSuch.fQrm  a?,j1jhf|  S]iprenie  Coijrt  of  thetljnited  States 
sh^U.  by  ,^le. prescribe,  one  of  which  pointed,  transcripts  shall 
he  certifi.ed  under  ithp  hap^j  pf,  the  clerk  ;o£  the  lower  court  and 
iiifl^er  seal  thereof,  aii,d.sh$ll  furnish  fhree. -copies  pisueh  print- 
ed, transcript  ito;  the  adverse  ;party  .at  letfst  twenty,  days  before 
such,  argument :.  jProvided,,^h2i,t  either  the  jcourt  below; or  the 
circuit  pQ^irt  pf, appeals ,  njiay;  order  any  original  document  or 
other  evidence  to  be  sent  up"  in , addition  to  the  printed  copies 
0^  the!  record,  or  in  li,eu  of  iprin,ted  copies  of  a  par);  thereof ; 
^iidnp  written  or ,  typewritten ,  transcript  of  the  record  shall 
be  required."  ^°  "In  any  cause  oi^  proceeding  wherein  the  final 
judgment  or  decree  is  sought  t.o  be  reviewed  on  appeal  jtp  or  by 
'writ  of , error  or  of  certiorari  from  the.  Supreme  Court  of  the 
IJnitdd  StateSj  in-,  which  the  record  has.  beeii. prin ted  .pn,d.; used 
upoii,  thei  hearing  in  the  .court  belqv?' and  ^  v^^  ^ub^tf^ntially 
oonforrds.to  the  piinted  record  in  said  Suprei^e  P.ouJtj  ^^^ve 
have  i)een  at 'the,  time,  of  filing  the  '  r^pr4,  in .  the  cqu^^elpw 
t^eiity-five  copiesiof  said  .printed  recordj  in  addition^^^  those 
provided  in  tll'e  preceiiing  section,  lodged  with  the. ^^k  of  .,^^e  .; 
ciQu'rt  below,  one , copy  thereof  shall  be  used  by  the, 'clerk  of  the. 
court  bdiow  in  the  preparation  and  as  a  part  of  the  transOript 
of  the  record  of  Jhe  poiirt  ibelow ;  and- no  feeii  shall  te'j'^Uowed 
thei.cleEk>of  thecQurt  belpw  in  the  preparatioa  of'  the  tran-' 
"script  ipr  sttch' part'  thereof  as  is- iiacludedj^in'  sstid'  printed, 
rbcdrd  sd,  lodged,  wi'tK, him.    '!A.nd,ihe  cleri,ofA&  courti below 


S^>.  ^v^^^:,^^'"- -    '     ^'-'■■^'    .!^a\---^^. 


u 


14  168  U.,-S.  |20|;ri.50  ^fii,  exxxix. ,        JS  Jul^.-10,  Iflll,  36  St.  at  L;  ;9M . 
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in  transmitting  the  transcript  of '  rec'ord  to  the  Supreme  Coilrt 
of  the  United  States  for  review  shall  at  the  satiie  time  transmit 
the  remaining  uncertified  Cojiieis  of  the  printed  record' So^  lodged 
with  him,  which  shall' be  used  in  the  preparation  and  as  a  part 
of  •  the  printed  record  in  the  Supreme  OoUrt'of  the  HJnited 
States,  and  the  clerk's  fee  for  preparing  the  record  for  the 
printer,  indexing  the  same,  supervising  the  printing  and  bind- 
ing and  distributing  the  copies  shall  be  at  such  rate  p6r  folic 
thereof,  exclusive  of  the  printed  record  so '  furnished  by  the 
clerk  of  the  coUrt  below,  as  the  Supreme  Court  of  the  United 
States  may  from  time  totime  by  rule  prescribe ;  and  no  written 
or  typewritten  transcript  of  so  much  of  the  record  as  shall  have 
been  printed  as  herein  provided  shall  be  required."  *°  It'  has 
been  held  in  the  Seventh  Circuit  that  this  statute  applies  to 
appeals  from  adjudication  in  bankruptcy,"  and  to  a  decree  for 
an  injunction  and  an  accounting  after  a  hearing,^'  but  not  to 
an  order  or  decree  for  a  preliminary  injunction  granted  upoii 
motion  and  affidavits.^'  In  thte  same  circuit  it  has  also  been 
held,  that  this  abolishes  the  fee  of  the  Circuit  Court  of  Appeals, 
of  twenty-five  cents  S  folio  for  preparing  an  index  and  super- 
vising the  printing  of  the  record.^" 

"It  is  now  here  ordered  by  this  court  '^that  the  following 
table  of  fees  to  be  charged  in  the' United  States  Court  of 
Customs  Appeals  be,  and  the  same  is  hereby,  adopted  and 
approved,  viz. :  The  fees  of  the  clerk  of  the  court  shall  be  six 
dollars  in  each  case.  No  fee  shall  be  exacted  in  cases  On  appeal 
to  other  T'ederal  courts  and  transferred  to  this  court  for'  final 
determination.  There  shall  be  paid  for  each 'certificate  of  ad- 
mission of  an  attorney  to  practice.' one'  dollar,  and  for  making 
or  copying  any  record  or  other  paper  and,  certifying  the  same 
fifteen  cents  per  folio  of  one  hundred  words.  An 'amount  sufii- 
cient  to  cover  the  cost  of  printing  the  record  shall 'be  deposited 
with  the  clerk  on  his  demand',  provided  that- when  an  a,ppeal  is 

16  Ibid.,  §  2.'    See  Toledo,  St.  L.  &  20  ibid.    It  'was  held  otherwise  in 

K.    C.   Ey,-  Co.    V.   Continental   Tr.  i .  ithe  Second  Circuit  where  the' mak- 

Qo,,  176  U. J S,  219,  44  L.  ed.  4;42.  ,  ing  or^n  inde?;-  by  the  clerk  is  i;e-, 

"  Smith  V.  Farbenfabriken  of  El-  quired  and  he  is  allowed  25  cents  a 

berfeld  do.,  C.  C.  A.,'l97'F6d.  894.  folio' for  that  labor.  '  Colt*s  Patent 

"  Ibid.  Firea)ms  Mfg.  Co.  v.  N.  Y.  S.  Goods 

"Ibid;       '•                ''  Co.,  C:  C' A., '186  Fed.  625.'  '       ' 
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taken  by.  the  United.  States  no  payment  of  fees  shall,  be  re- 
quired-j.  In  all  otber  cases '  feesi  shall  be  paid  in  advance.  It 
is  further  ordered  .that  the  fees  and  costs  to  be  .allowed  to  the 
marshal  shall  be,  and  hereby  are,  fixed  the  same  as  ithose 
allowed  to  the  marshal  of  the  Supreme  Court  of  the  United 
-States;?'".'  .,,..  :  ;..    ,;,,-.■,    : 

The  fees,  of  ithe  clerks  .of  Ithe  iJDistrict  Courts  are  fixed 
by, statute  aa  follows :  "Fori  issuing  and  entering  every  pro,cess, 
comjnission,'  summons,  capias,  •execution,  warrant,  ^attaohni^t 
or.  other  lyritj'  except  a  writ  o;f;yenire,.,or  a  summons  or  sub- 
poena for  a  witness,  one  dollar.*"  For  issuing  a  writ  of  sum- 
mons or  subpoena,  twenty-five  cents^*'  ;.For  filing  and  entering 
every  deeldration,  plea,  or  other'' paper,  ten  cents.**     For  ad- 


"  Order  oiE  U.  S.  G.  C,  May  33, 
1910,  217  U. '8.611.    "  ' 

««tr.  'S.  E.  S.,'§  828.  SfeB  Good- 
rich V;  U.'Si, '47  'Fed.  26'? r  Jones'  v. 
U:  S.,  ^9  Fed.  410.  '^ 
'  28  U.  S.  E.  S.,  §  828.  See  ErWin 
v;  U.  S.,  2  L;E.A.  229; '37^  Fed.  470; 
U.  S.  V.  Van  Duzee,  140  tJ.  Si'iesi, 
176l,  35  L.  ed.- 399,  401;  Jones  v. 
U.  is.,  39  Fed.  4lO. 

24  U.  S..E.  S.,'  §  828.  So  far  as 
the  clerk's  fees  are  concerned,"  ho 
paper  is  considered  filed  unless'  it 
has  the  proper  ihdorSeiherit  by  the 
clerk;  and  the  mere  placing  of  a 
pA]per  in  the  court  papers  is  no 
filing.- '  Erwin'V.  U.  S.,  2  LIE. A.  229, 
3t  Fed.  470,  484;  Henry  A'my  &  Co. 
v.-Sheffiy  County,  fl  Flip.  104;  But 
the  failure  of  the  filerk  lio  mark  as 
filed'  a  paper  left  lin  Kis  oSiee  •  for 
that  purpbs^.  cannot'  prejudice  tile 
party  who  has  given  it  to  him. 
Phinney  v.  Mutual  Life  Iiis;  Co., 
178  U.  S.  327,  336,  44  L.  ed.  1088, 
1092.  'When  it  is ' riefiessary  tb  en- 
ter on ''the -calendar  a  note  of  such 
ftlingj'  an  additfohad  fefe  of  fifteen 
cetfts'iB  arlloWed.  Erwin  v.  U.  S.  2 
E:EiA.>229,  37  Fed. -470;  484.'  The 
clerk' 'is  not  entitled  ' to  ' a  fee  for 
filing  vouchers  attaiched  'to  an   ac- 


■courit.""tj.  S.  V.  Jones,  147  tf.'  S. 
672,  37  L.  ed.  325;'  U.'  S.  v.  Payne, 
147  ^Ul  S.  S8r,"37  L.  dd.'332.  See 
U.  S.  v:  Vin  buzee,  140  tJ.  S.  169, 
35  L.  ed.  399;  U.  S.  v.  McCandless, 
147  U:  k  692,  37  t.  ed.  334;  U.  S. 
V.  Taylor]  147  U.  S.  695,  37'L,'ed. 
335;  Goodrich  v.'U.'S.,  47  i'ed.'-267; 
Kimmick  V.  U.  S.,  36  Fed.  ^2.  If 
two  or  iuofe  depositions  are  em- 
braced in  a  single  paper  or  a  series 
of-  sheets'  attached  together  they 
form  but  a  single  paper  within  the 
meaning  of  the'  law.  U.  S.  V.  Bar-  ' 
ber,  140  U.  S.  164,  168,  35  L.  ed. 
396,  398,  per  Mr.  Justice  Brown. 
It  ]\k,S  been  held  that  where  the 
sttttutes  are' silent  ks  to  what  pa- 
pers'shall  be'l«d,  th'at  rests  in  the 
discretion  of  the  juldge-.  of'  the  court 
of  first  instance  and  his  decision  will 
riot  be  T'evi^wed  Upon  appeal.  There 
the  clerk,J  under  the'  direfetion  of  'the 
judge,  filea  sepai-atel;^  15,621  vouch- 
ers' filed'  with  the  reports  of  re- 
ceivers, and  charged  10c  aipiece;  in 
the"  aggregate  $1,562.10,  for  Such 
filiing.' '  The  judge  overruled  the;  ob- 
jection' of  the  i  parties!  that'  'the 
vpuchei-S'SliouM  not  be  filed,'  or,  if 
filed  since  they  were  in  bundles, 
should  be' filed  I'n   a  bundle  as  '  one 
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ministering  an  oath  or  affirmation,  excepttoa  juror,  ten  cents.** 
For  taking  an  ackno^vvledgment,  twenty-five  cents.^*  For  taking 
and  certifyirig  depositions  to  file,  twenty  cents  for  each  folio  of 
one  hundred' worxis.*-  For  a  copy  of  such  deposition  furnished 
to  a  party  On  request, '  ten  cents  a  f blid;"  **  A  party  may  tax 
the  fee  paid  for  a  copy  of  his  own  deposition,-  for  use  in  print- 
ing the  evidence,  as  required  by  a,  rule.^*  "For  entering  any 
return,  rule,  ■  OTder,'  continuance,  judgment,  dec:tee,  or  Co'gniz- 
ahee,  or  drawing  any  bond,  or  making  any  record,  certificate, 
return;  or  report,  for  each  folio,  fifteen  cents." '""  This  fee 'is 


;p:aper.  iPeimaylyanJa  Co.  for  Insur- 
aijce.  etc.,  V.  Jackspnyille,  T.  ;&  K. 
W.  Ry.  Co.,  66  Fed.  421. 
„  25,U,jS.  E,,§.,  §,82^.  ^ee,XJ„S. 
V.  Taylor,  UT-  Uj-.S.  '6,9,5,  ,37  ,L..  ed. 
335;  V.  S.  V.  ^an.iuzee,';i4b,U-;,S. 
i.'eg,  35  L.  ed. '399;,  Fuljer  v.  U.'Si, 
58  Fed.  329.       ^      ,"   "',-    ;  '-',. 

'"26,U.,S.''E,'  Sf, -§   828;   u'.   S. ',v. 
Barber,  .iio^U.S.  17,.  35  L.ed,  ,398. 

-  27U.,  '^.^-K.^.,  i§  ,828.,i,  Where'a 
?pit  is  v^lpjit^ily,  dismissecl  by  the 
cqmplainant,  without ,  ,a. ,  submission 
or  ,Jiea,riiig,  on  a  settlement  ,of  .tlie 
case  ^t  ,-jqo,mplainant's,  cost,  ^witji 
consent,  of  .,t,l^e,  defendant  and.,  the 
attorneys,  of.  both,  parties,  th^  so- 
licitor's. ieeB;,for,^)ta.king  depositioijs 
are  not  allowable;,  but  the,  cleifk's 
fees  are  a  proper  charge  ;  under  a 
de,eree,  dismissing  the  cage  at  ,com,- 
plaiij^nt's  ,cqs.ts,  1  Qahn  y.  ,  Qung 
Wa,lj  liung,  28  iF,ed.  396.,  ,,     .   ,  „,', 

'88P,^S.,II.  g„';§,,828,,  -,,,  ■ 
29  Brewsterj  v.  Shuler,  38  Fed. 
549;,  U.  S.  V.  Wilson,  IQaili'ed.,  1007. 
spu.  S.  E.  Sj,  ;§  82^..  See  Erwn 
V.  U.,S.,  2  Ii.E.A.  229,  37  Fed.  470. 
Where  the  number  of  words  is  .less 
than  one  hundreds  they  are  ooumtT 
ed  a  folio ;  and  as  such  entry  is, 
ini  fact,  a  reoordjifit  was  , held,. that 
the  ..deparjtmental,  construction  is 
thei  proper  ojie,  which  givies  the 
clerk  ten  cents,  for   filing  a  paper. 


and'  fifteen  cents  for  the  record  eri- 
iitry  in  tke.fialendar.  Amy  v.  Shelby 
County,  1  Flip.  104.  But  see  U.  S. 
y,  Kurtz,  164,  U.  S.  49,  41  ,L.  ;ed. 
346.  A  judgmenti  jp  an  qrder  of  the 
court  within,. the  jneaning  of  thesfee 
bill.  ,,|Blakie^  v.  ,,Ha,wkins,  jl9,  ]j'e,d. 
204.  See  Davis  ,v.  U.,  S.,,,45  >Fed. 
162 ;  (Goodrich  v.  ,]U.  S.,  42  Fed.  392 ; 
U.  .S,.v.,Tuylorj  1^7;,U,.  ,S.  696,  37 
L.  ed.  336;  U.  S,  v, ,  P,ayne,  147  l]. 
^.  687,  i37  L.  ed.,,g32;  U..|S!.,y.  J,a,n 
Duzee,  140  U.  S.  169,  35  L.,  ed.  .399; 
..Maryin,  V.  U.  S.,  44.  Fed.y40os  Er- 
,win  ,v.  ,U.  S.,,  2,  Ii,E.A.i22"9^.37,  Fed. 
,^70,;.  ,  Jones  v.  U.- S.,  39  ,Fjeid. ,  4,ip,; 
U.  S„v.  Converse,  63  Fed.  423;  Fulr 
ler  V.  y.  S.,  58  Fed.  ,329.;., The  clerk 
D^  th,e  United  Sta,tes  lj,istriqt  Court 
for  the', District  of  JN|ew,  Jersey,  jjis 
entitled, ,  (to  ^pqllpct .  Irpm, ,  the  plain- 
tiff; in  an  .action  at  , law,  fees  for 
recording  the  proceedings  and  judg- 
ments, therein  49  favor  .of,,ipl£iinjtifr[; 
beoauae  U.  S.  R,  S„  §  914,  provides 
th,?.:t  the  plea4ing8  aflid  forma  and 
mp^es.ql  proceedings. in  civil  causes, 
other  t)ian  eqiuity,ia,nd  .admiralty,  in 
t}ie  .District -iCQiUrts  pf.  the- United 
States,  shalj  conform  as  •  aearly  as 
may  be  I  to  the  fprms,  ;siiid  modes  of 
procedure  in  ,  like  causes  in  the 
States  I  where  such,  cpurts  are  heldl 
and  §  76,:  pf  nthe-  New  ..Jersey, 
General     Statutes     provides    Jihat 
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alsb  givfen.  for  mydn^  a  return  td  tke  court  of'  Teviewi"  Upon 
the  iadmission  of  am  aittbrney  to  the- bar j' not  more  than  one 
dollar.?^' I iThe  clerk  mky  bharge  fees  in  an.  equity  cause,:  as  to 
absent  defendantsj!  as  to  -wOiona'the  case  is  continued.'*  Where 
a  case,  after  being  referred- to  an  auditor,  is,  with  the  sanction 
of  the  conrt,  settled  by  the  parties',  and  entry  made,  "Dismissed, 
at  defendant's  costs , by  consent,"  the  process  and  pleadings  in 
the  State  Icoiift,  together  with  the  i -proceedings  forremoival  sent 
up  inthftitraaiscseipt,  and  the  proceedings  in  tjie  Eederal  court, 
shoiLild,,bei6ftteredi  tiponi  the  filial  .ijecoajd;  and  the.  clerk,  may 
properly  ,pharge  fifteen  cents  pej-  folio  lor  ea,ch  entry.:**  "For 
aicppy  of  .^ny; entry ,Q^  r^pprd,  or  of  any  paper  on  file,  for  each 
folio,,  tpn  ,qgnjp,f|°  |,;^jor  inak;ing  dfjcjt^ts  |a,nd,  indexes,  issuing 
ypair,^,, taxing  posts,  and  allj^jb^r,  s{3^yi«eSj^on^|h^,triaLor,  argu- 
ment of-  a  cause  where  issue  is  ioined  and  testimony  is  given 
three  dollars.'*  For,  making  dockets, and  indexing,  taxing  costs, 
and  all , other  Services,  in  a  cause  whpre  issue,  is  joined,  but  no 
testimony  is  given,  two  dollars,", ''' .  It  has  been,, hc^  ,in  the 
NintA  Circuit  that  tlie  petitioner  .in  an  application  for  the 
writjof  ,fta&^as.  corpv^  ,pi,^y  be  obliged  to  pay  eleven  dollars 

wHen  "aiiy' '  ci-vii    action  'IhlH    liaVe'''   '"'Sstr.  S.  R.'  S./§-' SSl's!     flie  cTerk 


been  determined,  the  clerk i  of  the 
court  shall ,  -enter ;  all  ■  t^gi  i  proceed-: 
^ngs,  ^ijcluding  the.  judgment,  in  ai 
book  of  records'  -to  be  kept  for  .that 
ptrrpoSe.  ""mb^risijii  V.'  BernEti-ii's 
Tp.,  3S  Fed.  400. 

'  slMohrsta'dt'v.  MuMl  Life  tn^. 
Co.,  14'5-  'Fed.  ySl;'  Ho^y^stradt  'V. 
-Delaware,  L.  &  W.  E.  E.,  182  Fed. 
880.  Where  an-  -appellant  has-  filed 
a  supersedeas'  bond,  the'  cleric  caii- 
■not;  'as  a  conflitidn  of  hfs  -^ertjfy^ng 
aad  iortcardiiig  the  transcript,  re- 
quire him  to'  piay -the  <  fees  Whfch 
*ef 6  due  to  thti'  and  the '  iakrahal 
before'  the  appeal.  ■  Jetiilings; '  v. 
Joh-nsSn,  0.  C.  Ai,.  148  Fed.  337. 

88  §2  St.  at  L. '476.  ^ 

33Eii>'^a/tg'I>6e,  4  Cratieh,'C.  'G. 

197:"'*  "'  -'•"-' • '--  --■  -■■  ■'■  • 

'   S4Blain;v.  Heme  InS.  Co.,  30  ted. 
667.  •' 


:  is  i  entitled  to  ten  and  not  to  fifteeB 
cents  per ,  folia  foi'  transcripts  of;  a 
record.      A    transcript    is    a    copv. 

••!      I.'  >-|  !  !.'[>')-!       -.1      llV-Ff;').:      I.      ■  '^■' 

Cavender,  v.  Cavender,  3  McCrary, 
383.  "See  Erwin  V.'  U.-'M.,  2L.E.A. 
229,  37  Fed.  470,  490;  Jones  v.  U. 
S.?  3i9  Fed.  410  ^'U;  S.  v.-fan 
•Bus^e,  140  U.  S-.  169,  35  L;  ed!  399  j 
U.  S.  V.  McCandlesg',  147  V:  S.  692, 
3T'L.  ed.  334;  U.  S.  v.  'Miylor,  147 
U.  S.  695,^7  L.  ed.  336.    • 

86  U.  S.  E.  S.,  §  828.  '  "See  U.  S. 
V.  Payne, '  147  U.  S.  687,  37  L.  ed. 
332';  15.  S.  V.  King,'  Itt  U.  S.-  676, 
37  li.  ed.  828;  U.  Si  v.  VanBuzee, 
140  U.  S.'  169,  35  t.  ed.  399;  U.iS. 
V.  McCandlesa;  14T  U.  S.  692,  37  L. 
ed.  334;  Bl-win  Vi  U.  8;,  .2  L.R.A. 
229,  37>  Fed;  470.      ' 

W  U.  8.  R.  S;,  §  828. 


1310  COSTS.  [§  i4lT 

for  all  services  in  the  pToeeedings  p  but  that  the  court  has  dis- 
cretion to  allow  no  costs  or  fees  an  such  a  case/'  "For  making 
dockets  and  indexes,  taxing  costs,  and  other  services,  in  a  cause 
which  is  dismissed  or  discontinued,  or  where  judgment  or 
decree  is  made  or  rendered  without  issue,  one  dollar.''  •  For 
miak-ing  dockets  and  taxing  costs/ in  cases  removed  by  writ  of 
error,  or  appeal,  one  dollar.*"  For  affixing,  the  seal  of  the  court 
to  any  instrument,  when  required,  i  twenty  cents.**  For  every 
search  for  any  particular  mortgage,  judgment,  or  othfei-  lien,. 
fifteen  cents.**  For  searching  the  record  of  the  coujt  for 'judg- 
ments, decrees,' or  other  instruments  constituting  a  general 
lien  on  real  estate,  and  certifying  the  result  of  such  search, 
fifteen  cents  for  each  person  against  whom  such  search  is  re- 
quired to  be  made."  *'  As  the  statutes  do  no't^  eipressly  provide 
for  conipensation  to  the  clerk  searching  for  petitions  in '  bank- 
ruptcy, it  has  been,  held  tha;lt  a  reasonable  compensation  for 
such  services  is  fifteen  cents  for  each  name  against  which  search 
is  made.**  The  clerk  of  the  District  Coui't,'  instead  of  certify- 
ing the  result  of  a  search  for  liens  dn  the  original  requisition 
delivered  to  him,'  may,  and  perhaps  should,  file  such  requisition, 
iftnd  give  the  certificate  of  the  result  of  the  search,  on  another 
paper. .  A.:charge  of  ten  cents,  for  filing  such  paperis  proper," 
and  so  also  is  a  charge  of  fifteen  cents  for  each  person  against 
whom  a' search  is  required  to  be  inade,  as  cdiiipensation  fol- 
making  the  search,  and  for  the  act  of  signing  the  certificate  and 

SS/Je  Moy  Chee  Kee,  33  Fed.  377.  v.  JJ.  S.,  45, Fed.  531;  U.  S.  v.  Van 

39  tT.  S.,  R.  S.,  §  828;  V.  S.  v.  Duzeft  140  ,TJ.  S.  169,  35  L.  ed.  399; 
Kurtz,  164  U.  S.  49,  41  L.  ed.  346;  Marvin  v.  U.  S.,  44  Fed.  405;  Fuller 
U.i  S,  V.  Van  Duzee,  140  U.  S..  169,  v.  U.  S.,  58.  Fed.  329.  ^  >,. 
35  L.  ed.  399 ;  Van  Duzee  v.  U.  S.,          *2  U.  S.  E,.  S.,  §  828. 

41  Fed.  5.71. ,  :  43  U.  S.  JR.  ,S.,:  §   828;   Re  WQod- 

40  XJ.  S.  R.  S.,  §  828.  The  clerk's  bury,  ,7-,  Fed.  705;,  Marvin  v.  U.  S,, 
fee  of  one  dollar  for  filing  the  note  44  Fpd.  405.  It  hsia  been  held, tjiat 
of  issue  when  placing  an  appeal  jn  the  ,clierk  4s  liable,  for  ,the,  damages 
admiralty  on  the. .calendar'  is  tax-  which  3,j;e,;the  proximate  result  of 
able,  and  the.  clerk  may  charge  for  a  negligent  search /by  him.  ,,S.elov,er 
including  the.eividence  in, the  record  v.  Sheardown,  73:  Mjnn.,393',  72  Am. 
on  the  final  decree;  ini,a!dmiralty.  Syt.  Rep.  ,6?7>  s.  cje  N.  W.  SO..: 
The  Alice  Tainter,  .14  Blatchf !  i225,  **  Matter  of  Vermeule,  10  Ben.  1. 
227.  :  ,*^  E.ae    parte    Wpodbury, ,  7    Fed. 

«U.  S.  R.  S.,  §  828.    See  Taylor      706.  .  ; 
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certifying  the'  result.**  A  compensation  of  fifteen  cents  per 
folio  for  making  the  certificate  is  proper ;  but  not  a  charge  for 
affixing  the  seal  of  the' court  to  -  Such  certificate,  unless  re- 
qtiired.*''  "For  receiving, '  keeping,  and  piaying  out  money,  in 
purspahCe  of  any  statiite  or  ordei^  of  court,  one  per  centum  on 
the,  aihoiiiit '  so  rb6eived,  kept,  and  paid.*'  Fdif;  traveling  frohi 
th^  office  of  clerk  where  he  is  required  to' reside  to  the  place  of 
holding  any  court  as  required  by  law  to  be  held,  five  cents'^ 
mile  for  going,  and  five  cents  a  mile  for  returning,  and  five 


4eibid;  '     ' 

*">  Ex    parte    Woodbiiry,    7    Fed. 
705;;  II,  S.  v.  Van.Duzee,  140  U.  Sli 
169,  35  L.  ed.  399,,   ,  '    ,  .  ,  , 

«  U.  S.  R.  s'.,  §  g28.  In  daiifor- 
iiia  two  '  pei"' '  centuin.  U.  'S;  RJ  S., 
§  840;  U.  S.  V.  Walters,  51  Fed. 
896.  It  has  been  held  that  these 
commissions,-  when  due  out  of  a 
fund  in  the  haiids'  of  a'  public  offi- 
cer, must  be  pSiid  in  the  'first'  in- 
stance into  the  treasury.'  'U'.  S.  vi 
Wolters,  51  Fed;  896.  Contra,  U. 
S.  V.  '  Cigars,  '■  2  Fed.  :494.  This 
charge  has  been  held'  to  include 
mpney  collected  ■  fey- 'Ihe'  marshal  on 
executions.  Fagan  v.  Ctilleri,'  28 
Fed.'  843.  Where  an  assignee  in 
bankruptcy  files  a  bill  in  the  Cir- 
cuit Court'  to  '  settle  conflicting 
claims  to  the  proceeds  of  a  sale, 
it  is  n'ot  his  duty  td  pay  the  pro'- 
ceeds  into  the'  registry  of  '  the 
court ;  and  '  consequently  the  clerk 
is  not  entitled  to  commissions  on 
such  ftioney.  '  'Leach'  v.  Kay,  2  Flip. 
C.  C.  590.  The  clerk  i'S  no^t  entitled 
to  commissions  'upon  money  'j/aid 
into-the  registry  of  the  court,  under 
a  stipulation  in  a  prize  cause, 'in- 
stead' of  'being  deposited,  with  "the 
a'ssi's'tant  treasure]-  as  pro'vided'  by 
U.'  S.  R.  'S;,''§  462i6.  'The  'Adula, 
127^  Ii*ed:  849.'  It  has  befen  'h^ld  ffiat 
the  fact  that  the  moiiej^  ia'subjfect 
to  the  decree  of  the  court,  it  not  be- 


ing in  the  court's  registry,  is  not 
enough  to  give  the  clerk  a  right  to 
commissions.  B^  ,  parte  Plitt,  2 
Wall.  Jr.  453,  But  a  subsequent  de- 
cision, holds  that  money  deposited 
in  a  bank,  under  a  decree  of  the 
court,  and  subject  to  its  order,  is 
within  the  meaning  of  chapter  20 
of  the -acts- of  1793,  which  provides 
that  the  cle*k"shall  be  entitled  to  a 
percentage  on  "all  money'  deposited 
in  court."  Eai  parte  Prescott,  2 
Gall.  146.  He  is  not  entitled  to 
this  commission  upon  a  fund  paid 
by  a  master  into  a  United  States 
depository,  subject  to  the  order  of 
the  court.  Michigan  Cent.  K.  Co. 
V.  Harsha,  C  C.  A.,  134  Fed.  217. 
Nor  upon  funds  paid  to  and  dis- 
bursed by  court  commissioners;  S. 
Morgan  Smith  Co.  v.  Rockingham 
Power  Co.,  173  Fed.  923;  or  by  re- 
ceivers who  have  deposited  the 
same  subject  to  the  ofder  of  the 
court  in  a  bank  which  is  not  a 
United  States  depository.  Edwards 
v;  Bay  Stat«  Gas  Co.,  177  Fed.  573. 
Railroad  bonds  deposited  in  a  Cir- 
cuit Court  as  collateral  security  by 
its  order;  and  kept  in  a  bank  vault 
to  which  ■  the  clerk  kept '  the  key, 
are  not  "nioney,"'  and  the  clerk  is 
not  entitled  to  a 'fiommission  there- 
on, under  Rev: 'St:  §  828  (U.J  S: 
Conlp.  '  St.:  '1901 ,'  p.  635 ) ,  when  hy 
ordicr   of   the   court   he   takes'  them 
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dollars  a  day  for  Ms  attendance  on  the  court  .whilef  actually  in 

Sessioni"*'    ,         ■  :■,,!-       .    -,      ,     .■,hU-r-,     ...      yii>:-l;         -li    <: 

In  bankruptcy  proceedings,  clejrks ,  shall  respectively  receive 
as  full  compensation,, fqr,  their  service. to;  ea,ch., estate  a  filing 
fpe  of  ten  dol^lars,  except  when  a  fe,e,  is  not  required  from  a 
voluntary  h^:ixk:i^upt.*'' -  They  j!,lsq,, receive^  ;f 91:,  certiorates  of 
se,arc]tiiJtor  petitions  and  discharges  in  bankruptcy  the  ^sarn^^  fees 
as  for  'certificates  for   iudgments.'^     It  has  Veen  held  that 

i,   -:\ly>    'I'll    .i(i  Hi    ^  1  J.      °  .  ■  ..\;[   n    -.     iijr..'.    iqa   i.',.    ...  . 

the  taxable  costs  earned,  by  clerks,'  marshals  and  commis- 
sioners are  their  individual  property,  not  that  of  the  parties 
to, the  cause,*^  an,d ,  thftt  the,,  parties  cannot  by  an  agri^^ment 
as  to  set-off,!  or' -otherwise, ,  deprive  the  clerk  lor  other  .creditors 
of  any  lien  or  right  to  collect  thfeir' paid  fees.*'- 'It  has 'been 
said":  that  the  legal  title  to!  6'osts,  including  the'  fees  of  clerks 
and  other  c>fficeps,  is-in  the  s,uccessful  p^rty;  but  that,he  hold§ 


from  the.  bank  and  sji):rend,ers  ,them 
to  the  .depositor;;,  nor  is  jthere  any 
authority  toutside  of.  the.. statute  fpr 
the  allowance,  of  such  a  commission. 
Ihidy  Tlje  money  must  eitjieii  ,actu- 
ally  or  constru,ctivel.y,  pass  through 
the  clpftk'^  hands.  Leech  ,y.., Kay,,  4 
Fed.,  72..  Money  received  by, a  mas- 
ter in  chancery  dtt  payinent  for:  prop- 
erty s;old  upon  the ,  foreclosure  0^  a 
mortgage,  may,  in  pursuance  of  sec- 
tion 995  of  the  Revised ;  Statutes, 
be  depopited  with  a  designated  de- 
pos,itor,y,  of  the  United  ,S,tates,j  arid 
the  clerk,  is ;then, entitled  to,  his  com- 
missions thereon.  Thomas  v,.  Chi- 
cago &  C.  S.  Ry.  Co.,  37  Fed.  548. 
But  money  paid  by;  a  bidder,  at  such 
a,  sale  as  security  for  his  compli- 
ance  p'ith^his  Ijid  may  by  order  of 
the  iCQurt;  be  paid  in  a  certified,  ck^cjf 
on  a  bank,  and.  deposited  in  a  trust 
company,  and  , then  the, clerk  is  not 
entitled  .  to,  a  commission  ,ithereon. 
Easton  v..,iH.l.&,.T-.  C.  Ry.  Co.,  ,44, 
Fed.  718.  So.  a  clerk  who,  rec^ves, 
keepsi ,  and  pays  >  out/  money  undfir 
a  judgment  is  entjtled)  to  a'  coinniisT 
sion  of  one  pei5  cent.,  on  the  amount 


so  received  the  same  to-be  ipaid,iby 
the  defendant  as  a, part  of. , the  costs. 
B,lake,y., Hawkins,!  19, Fed'., 204. ,, The 
court  may, .  aliavf  .  .the  „  clerk  ,  ,extr,a 
epm-pensation  to  the  amount  of  one- 
half ,, of  one  per  cent,  for  transfer- 
ring a,  large  fund  ;from,  the-  depos.i- 
tory  of  the  rnint  to,  ,a  trusi^  company. 
The  Advance,,  60  Fed..  422. ,..    ,      ,. 

«U.  S.  ,R..  S.,  §;828.  But  see  24 
St.  at  L.  253„  541 ;  Erwin  v.,  U  S. 
2,  L.R,.A.  ?29,  37  Fed.  470j,,JVIorrow 
y.  U.  S.,  44  Fed.- 40,5,;  U..,&.  ,v.  Pifrr 
man,  147  ,Ui  S.  ,669,  3^ ,  L.  icd. ,  324 ; 
Goodrich  v.  U.  S.„.  35,,iFed-  193; 
Pleasants  v.  IJ.,  S.,,i  35  ,Fed.  .77,0; 
Jpnes  v.  U-  S.,  ,21  Ct.  Gl.  ,1;  U.  S. 
v.  Kj.ng,.147  U.  S.  676,  ;37  L.  ed. 
328.  See  also,  U.  ,S,  lE,..  S,,  ^§  83^- 
^46,;;18  ^t„at  L.,,33,3;  U.  S.  :y.  .i^Ulj 
120,U.,S..  169,,30,Ji..ed-i62i;.  ,,,,,,    ,,, 

,60,30  4t.  at  L.,,54i,  559,  §„52,,t„l 
,,,6132. St.  atL.  4.1Q„47,6..,„,, 

68  Aiken  I  v.  Smith,  C.,,iC,,  A.,  57 
Fedj,  4,23,,  ,425;  Hoygi;adit  v.  ,  Dela- 
war^,L...&|W.  Jl.:K.,  .J82,Fed.  8S0.  ■ 
,  ,68  4ilf,en  v..  Smith,  C,  ..q,;  A.,  ^57 
Fpd.!,^3,,  423.;.,,,  ,;,  ,,,,■.  !  ,  ',":. 
..      ;,..,   .'      ■',  ,       ,.,.,1     . 
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tjiei^'ai&©ias,  trustee,  laaditjie' ofiicers  may  irecsoyentliem  in  hiss 
nauie;  "  and  'wKere  itheii clerk,  through-  a.  mistake^  collected 
l«sSitliaTii his,! legal  feesjfrom'  a  party,  who  af terwt^rds  succeeded, 
inithe  caae^ihe  sulisequently  was  [allowed  to  collect  the;  same, 
trQm  the  lunsuecessful  party,  but,  not  from  him  wlio-  had  .origin^ 
ally  requested  the  iaeirvice.**  ..il;    --     ■.•       ,.'     ■■•..,  :  >      nr 

§  418.  Marshals  fees.  ;  "Tke  marshal  df  the.  Supreme 
Court  of  the  United.  States  shall  be  entitled  toirece'ivieiforithe 
service ,  ©f  any  warrant,  attachment,  summons,  !capias,  or .  other 
writ,  except  executiony  venire,  or  a  summons,;  or  subpoena  fori  a 
wite^Sj  one  dollar  for  each  iperson,  on  whom  such  service-  may, 
be,  made.  ;  His  fees  for  Jail  1  either  .services,  shall  be.- the  same  as 
are  herein  allowed  to  other  marshals ;  but  he  shall  pay  into  the 
Treasury  of  the  United -States  all  fees  received'by  him,  and 
render  a  true  accoiint' thereof  *  ait  the  close  of  each  term  to  the' 
Attorney-General."  "^     ^  ,  .     >, 

,  Therfees,  of  the  othejr.itJnited  Stages  marshals,  whiph  are  paid 
by.  private  litigantsj  are., fixed  by  statute  as- follows:!  "For 
service  of  any  warrant,  -attachment,  sumr&ons,'  capias, '  or 
other  writ,  eicept  execution,  venire,  or  a  sunnnolis,  or  sub- 
poena for  a, witn%s,.  two  dollars  for  each  person  on  wh!om  serv- 
ice is  ma,de."*  The  marshal,, has  a  righ,t,to  demand  iii  advance 
the  payment  of  fees  for  the  service  of  process,'  and  may  have 
an  attachment  to  enforce  payment  'against'  Suitors  in 'the  court,* 
or  against  dn  indorser  on  the  writ  who,  by  local  law,  is  liable 
to  respond  for  the  costs.*  "For  the  keeping  of  personal. prop- 
erty attached  on  mesne  process,  such  compensation  as  the  court, 
on  petition  setting  forth  the  facts. under  oath,. may  allow.*   iFor 

54Hoysradt  v.  Delaware,  L.  &  W.  regulations  of  law,  or,  in  the  ab- 

Ei  E.,  182  -Fed.'  880.  sence  of  such  regulations,  are  to  be 

65  Ibid.,/    f  allowed    upon    the    principle    of    a 

§4118.     1-XJ.  S.  E.  S.,  §'832.  '  quantum  ' meruit,  grsidua,teA  hy the 

*U.  S.  E.  S.,  §  829.     >'  ',  ordinary'  value   of   sitnilar  Services 

S  Ray  V. -Knowlton,  11/Biss.  C.  C.  and  dependent  upon- the  circumstan- 

360;  Duy  V.  iKnowlton,  14,  Fed.  lOTv  ces  of 'each  particular  case.  'Where 

*Anoniym<m&,  2  Gall.  3:01;       :       •  such  fees^  are  not  Teguliated'hy  law, 

sibid.     '  an  a,uditor 'should  pass' upon 'them. 

8  U.  S.  E.  S.,  §  829.  The  marshal's'  Bbttoinley  v.  tf.  S.,  1  Story  (Maki'), 

fees  'for-' tUe  eustody  of   goods   in  135,153.  The  marshal  ia  entitled  to 

caseS' of  -  seizure, '  and  other  I'prbeeed-'  be 'paid  his  fees  at  the  time  he  de- 

ings  m  rem,  are  nttfr  discre'bionary,,  livers  up  the  projJertyttt' the  person 

but '  aire  d^endent  upon  the  precise  entitled '  to'^redeivfe  ifci^   The  George- 
Fed.  Prac.  Vol.  n.— 83. 
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holding  a  court  of  injuiry  or  other  proceedings  before  a  jury, 
including  the  summoning  of  a  jury,  five  dollars.''  For  serving 
a  writ  of  subpoena  on  a  witness,  fifty '  cents ;  and  no  further 
compensation  shall  be  allowed  for  any  copy,  summons,  or  notice 
for  a  witness.*  For  serving  a  writ'  of  possessiotij  partition, 
execution,  or  any  final  process,  the  same  mileage  as  is'  allowed 
for  the  service  of  any  other  writ;  and  for  iliaking  the  service, 
seizing  or  levying  on  property,  advertising  and.  disposing  of 
the  same  by  sale,  set-off,  or  otherwise:  according' to  law,  re- 
ceiving and' paying  over  the  money,  the  same  fees  and  pound- 
age as  are' or  shall  be  allowed  for  similar  services  to  the  sheriffs 
of  the  States,  'respectively, '  in  which  the  service,  is  rendered.' 


anna,  3,1  Ted,  405.  The  court  will 
ncit  alljOW  pay  for  extra .  men  em- 
ployed by  the  marshal  to  prevent 
the  collector  of  customs  from  taking 
by  force  property  from  his  custody. 
The  Perseverance,  22  Fed.  462. 
:,7U.  S.,R..S.,  §  .829.  , 

8U.  ^.  R.,S.,^,§  ,9^9.,      ,  ,, 

9  U.  S.  R.  S.,'  §  829 ;  Poraeroy  v. , 
Harter,  1  McLean  (Ind.),  448.  The 
marshal  may  charge  for  copies  of 
libels  in  admiralty^  service  in  new-s- 
papers  and'by  posting,  at  the  ira^es  , 
charged  for  similar  service' by  ,ol^; 
cers  of  the  State  Courts.'  Loyering 
V.  U.  S.,"117  Fed;  565.  Where  a 
marshal  ■who'  levied  the  execution 
has  '  received  i  hiS'.half ,  ^comnlissions, 
Ms  successor  will  be  entitled  to  no 
more  than  his  .half  ■  commissions, 
for  collecting  and  paying  it  over. 
15  Gp.  Aty.  Gen.  346.  T^e  marshal 
is  not  entitled  to  fees  where  no 
property  is  sold  nor  any  nioney  re- 
ceived :  under  an  execution.  :;  Irwin 
V.  Cummings,  Henipst.  -703.;;  •Other- 
wise whqre  money  is  paid,  though 
no,  sale-  iSi  necessary.  Pomelroy  v. 
Harterj  1  McLean  (Ind.),  448.  The 
marshali  -cannatilcharge  interest  on 
his  fees,  although  he  may  on  his 
disbpr^enients.  .Re  ;  Ponahuej  8 
Bankr.  ,Reg^j  453.    If  itheiState'  Court 


compensates  ■  Services  similar  to 
those,  performed  by  a  marshal,  al- 
though not  -jperformed  ,  there  by  a 
like  officer,  the  marshal  is  entitled 
to  the  same  compensation.  Pomeroy 
V.  Harter,  1  McLean  (Ind.)  448; 
ThpTrial,  1  Blatchf ..  &  H.  94.  When 
an  executioij  against  the  person  was 
issued  in  the  county  of  Nevv  York^ 
the!  defendant  hejd  uifder  arrest'  for 
some  time,  and  the  action  subse- 
.  quently  Settled  by  a  compromise,  the 
defendants  paying  a  spialleSj  sum 
than  that  specified  ;in, the  execution, 
it  \vas  held  that  the  marshal  .was^ 
entitled  to  poundag'e  on  the  whole 
amount  foi:  which  the  execution  is- 
sued'; and  that  tjie  rate  of  poundage 
should  be  that  allowed  the  sheriflfa 
in  the  different,  bounties!  throughout 
tlie  State,  and  not  the  isp.eeial .  rate 
allowed  in  the  county  of  New  York. 
U.  S.  V.  Haas,  5  F^d.  29.  In  the 
Southern  District  '  of  '  New--;  York, 
■vyhefe  an :  execution  .was  stayed:  and 
sgti  aside  for  a  defect  appeaiiirtg  upr, 
on  its  face,  .itj  was  .Iield  .that  the 
marshal  who  had  made  a  levy  iwas 
entitled  to  his  fees,-  but  to  no  pound- 
age. Amato  V.  JagobuSjCi  C.  A.,.  58 
Fed.  855.  When  the  ,  marshal,  ex- 
tends! <  an  execution  on  real  estate 
for   the  government  ,hei,  is  entitled' 
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For  each  bail-bond,  fifty  cents."  For  summoning  appraisers, 
fifty  cents  each.*'-  For  executing  a  deed!  by  a  party  or  his  attor-, 
ney,  one  dollar.**  For  drawing  and  executing  a  deed,,  five 
dollars." ''  The  marshal  cannot  object  to  the  purchaser  draw- 
ing his  own  deed; if  he  choose.**  "For  copies  of,  writs, or  papers 
ftirnished  at  the  request  bf  any  party,  ten  cents  a  folio."  For 
every  proclamation  in  admiralty,  thirty  cents.**  For  serving 
an  attachment  in  rem  or  a  libel- in  admiralty,  two  dollars."r" 
Where  process  in  rem  is  issued  against  a  vessel,  but  before, 
process  is  served  the  claimant,  waiving  service,  gives  a  bond 
under  isectibnl  941' of  the  Revised  •  Statutes,  and  the  case  prp^ 
eeeds'  to  final  decree,  no  actual  seizure  having  been  made  by  ,the 
marshal,  he  is  still  entitledito  his  fees  on  the  settlement  of  the 
case."  It  is  not  necessary; that  there  should  be  a  sale  in  order 
to  entitle  him  tO' his  fees.*': 


to  .MS[fees,;(Qj:  thp,  same,  tjjpugh  the  . 
land  is,  not  yet  solfl.  or  redeemed, 
nor  in  any  way  converted  into 
money.  U:'^.  v.  Smith,  44  Fed.  405. 
The ''fees  for  services  of  >  a  deputy 
marshajl  belong  legally  to  the  niar- 
shal,  and,  ,he  contr-pl9|  them, .  and,  his 
rciceipt  musj;  operate  as  a  discharge 
of  the  fees.  Wintermute  v.  Smith, 
1  Bond,  210.  No  fee  is  allowed  for 
service  of  a  writ  or  warrant  unless 
actually  executed.  JEoa  parte  Paris, 
6  W.  &  M.  227.  Mileage  is  to  (be 
computed  .from  the  place  where~  the 
process  is  returned  to  the  place '  of  ' 
service.  The  •  "place  of  return"  i? 
the  place  where '  the  process  is  is-  ! 
sued.  Matter  of  -Critteijdeny  2  Flip. 
2^2.,  The  prevailing  party  cannot 
tax  the_  fees  of  the  marshal  for  serv- 
ing subpoenas  on  witnesses  residiilg 
without  the  district  and  more  than 
100  miles  from  the  plaice  of  trial. 
U.'S.  V. 'Southern  Pac.' Ctt.,  172  Fed, 
!)OSl'-  Thfe  mar^al'  may  charge 
p6tiMda!g^"ori  the' debt,  if  authorized 
by  State  laws,  where  ari  insolvent 
is  diSeliarged  frijm  iniprisbnment  by 
the  Secretary  of  the  Treasiftry  on 
payment,  of  costs.     Townsend  v.  U. 


;'1 


1   U.  S.  L.  J.  5346.    ,  For  cases 


in  which  the  marshal  is  entitled  to 
!poundiage,  see  U.'S.  v.  Ringgold,  8 
Pet.  150;  Causin  v.  Chubb,  1  Cranch, 
C.   C.   2f!7;  1  Ringgold  v.  .Glover,   2 
Cranch,  C.  C.  4?17;  U.  S.  v.  Smith, 
3  Cranch,  C.  C.  66 ;  Mason  v.j  Mun- 
caster,  3  Cranch,''C.'  C.  403';   Ring- 
gold  v.  Lewis,  3  Cranch,  C.  C.  367; 
■  Swann   v.    Ringgold,    4    Cranch,    C. 
C.    238,      Where,  the   case   was  .re- 
moved after  the  levy  of  an  attach- 
ment, it  was  held  that:  the  poundage 
should  be   equally   divided  between 
the  sheJriflF  and  the  niarshal.    Duryee 
V.  International  Mach.  &  Eng.  Co., 
(P.  C-,  S.  D.  N.  Y.,)  January,  1912. 
10  U.  S.  R.   S.,  §   829. 
"U.  si  R.  S.,  §  829. 
W'U.'  S.  R.  S.,  §  829. 
»3U.'  S.'R.  S.,  §-829;'  ■  . 

14  The  John  E.  Mulford,  18  Fed. 
455.  >.  . 

15U.  S.  R.  S.,  §  829.  '  : 

18  U.  S.  R.-S.,  §829.  ':    s 

"U.  S.  R.  S.,  §  829.      ;,;  :;  it 
i»  The  I  city    of!  Washington,; .;  13 
Blatchf.   410.  ;: 

■19  The  Captain  i  John',  41  Fed.  147. 


iSie  :  COSTS.  [§r41t 

"iFor  the  iiecessary- expenses  of  keepingl  boats,  vessels,-  oi- 
other  property  attached  or  liheled  iii  admiralty,  not  exceeding 
two  dollars  -and  fifty  cents  a  day."'"  On  delivering  up  the 
property  the  marshal  may  demand  his  fees  of  the  person  en- 
titled to  refeover  it.^^  He  must'  take  ^actual  possession  of  the 
vessel,  or  he  is  not  entitled  to  fees.^*  He  may  take  such; posses- 
sion as  to  render  him  liable  to !  the  parties,  and  yeti  not  be  en- 
titled to  fees.''*  The  marshal's  actual  expenses  for  ship-keeping 
must,  by  votiehers,  &c.,  be  established  to  be' necessary  to  , the 
satisfaction  of  the  couEt^**  The  approval  by  the  district,  attor- 
ney of  the  employment  of  extra  keepei's  will  not-be;Suifieient 
to  establish'  the  right  of  the  marshal-.to  an  allowance  for  the 
eniployinent  of'  sue  hextra  keepers. '^  iN'otwithstanding  the 
limit  named  in  this  clause,  the  liiarshal  will  i be  allowed  ithe 
extra  cost  of  dockage  of  a  vessel  seized  while  on  a  marine  rail- 
way frgm  which  she  could  not  be  removed  without  danger  of 
sinking.'®  The  libelant, must  get  aii  ordfer  frOm  the  dourt  direct- 
ing the.withdrawal.of  the,  keeper,  if  he  wQuldnoi  be  liable  for 
keeper's  fOeS  should  :he  lose  the  suit.  Mere  notice  to  the  ,ma;rghal 
is  not  enOugh.-'  If  the  parties  agree  that  the  vessel  shall  be 
foiir  months  in'  the  marshal's'  charge,  the*  sum  actually  paid  a 
watchman  hj  him  is  taxable  as  part  Of  the  costs,  eVen  though 
the  claimant  also  had,  a  keeper  on.:  the  vessel.''  Entry  by,  the 
marshal  into. the  bonded  warehouse  where  the  goods  a^e  stored, 
and  levying  of  process  against  and;  affixing  a  notice  of  seizure 
upon  siich  property,  is  an  attachment  upon  the  property  within 
the  meaning  of  the  statute;  and  the  custody 'feeS' of ' a  keepe'r 
who  visited  the  storehouse  three  times  ,3,  day,  though  lie  did 
not  enter,  are  taixable  as  icosts."  The  court  will  not  allow 
pay  for  extra  men  employed  by  the  marshal  to  prevent  the 
collector  of  customs  ftoni  taking  by  force  property'  from  his 
custody.*"  .  ^^Tor  will  the  court  allow  the  marshaL  five  dpH'a'rs 
a  day  on  the^ground :tha,t|two  men.were  employed  to  M^atch,-^ 
-''  '"■  ^'    '-'/ihn.'     .   ,,    ,1,  •„:  if         ,    ,       ,,  _,,       ,     ,  -  :    ,       .   .       '    ' 

20  U.  S.  R.  S.,  §  829.  .1         ,  86  The  jN;ayeltyi  9  Ben.  195,     /:,, 

21  The  Georgeanna,  31  Fed.  403.  27  Thp  Independent,  9  Ben.  ^89., 

22  The  Hibernia,  l^Spirague,  78.  28The  3ot  Jfpijntp^  30  Fed.  266,  , 

23  Ibid.       i;  ■     ?  .>"  .;[    ■■■      '  .1  1.  29,Jpj-|g|eng;©n,  v.Qask^of  CJen^ent, 
■  24The    Free/ Tradwii  il    Bresvn,      40  ,j;e4.;606,.    ,  ,  ,,  ,    ^J,,   ,,,   ,, 

Adm.  72.  .('  '  ,      '         ,  80Tlie,,E?r^eyej;^nee,|;^3;i;e4..,,462. 

25  The  Captain-:  Joh(ny:41  Fed..l47,      ,  ;     n.ii    ,V  Vu;'l-  [  ■  .v;    ■. ' 

]49;  The  Preaeverance,  22  Fed.  462.  ,,     ,      ,         _       ,    '     ,^        ,    [ 
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one  by 'toy 'aii'd  icme  bjiimiigkit.*'  .  Bnt'two  dollars  and  fifty 
cents  a  day  lis' hot  the  absolutei  limit,  aiid  more  will  be  allowed 
in  the  case  lof  danger-  from;  thieves^  and  in  other  emergencies 
reqsiring  miore  than  cine- man  to  guard <the  property;  since  the 
msirshal  is  bound  to  piroteetff rem  damage'  a  vessel  in  his  cus- 
todyk'*;  iBmt  .when  ai. marshal  ihsls  done  woik  in  .a i  defective 
maniier^i  audi  additional  laJJor- becomes  necessary  in  consequence, 
no  coinpensaition  for  theilatter  should^be  aldowed.''  A  marshal, 
h6ing' thfei.'party>  servedji'i^'Hot  entitledi  to  fees  ifor  serving  a 
warrahtlfor  theildelivery  of  a  vessel' to  the  claimant  issued  upon 
aistipulationiof!  the  parties;  but' he  is  entitled  to  be  Tcimbursed 
fdr  aayexpensfesihe  is  'pu/t  to  on  account  of  having-  been  served 
with  sifit i vwairrtoti'*  .Tihe'iicos^  of -'pumpiiig  tout'  a  vessel  in 
ohiarfge'of  ihe i marshal' is -.pioperly  allowed  against  th^  elaima;nts 
iniiadiiiiir.fBty."'  If",.inithe  estimation  of  ithe  court,  it  was,  under 
theiiciiicumsifcances,  iprudtenti  jfor- (the- >ihiarB'hkl.  to- 'remove  and  in- 
fe*urfe\pr®perty  in  hisi ipossessJon^t hfe  "^ill  .be -allowed  the  expenses 
oaeces'sai-ily' incurred  -thfeijeby.'^  'i  And  /hie !  should  i  insure  it  wiitTi 
reference  to  itsi  actual 'market  value/irrespeolive  of  its  original 
dost.i^'^  -Theimarshal  isiiajlso!ienti)tl©d  ibo  be  reiimbursed  for  his 
expeiHS^  liai  ,hiringi  whai'f age '  for  h  'vesseL  in!  bis '  custody,  whien 
such  J  a;  bourse"  appears  .tgiihave -ibleen  necesaaryip'  '  If  several 
processes  i are  issued'  aigaiast  one  vessel,  ' and' '^thei  marshal  ihas 
possfessiom  under  -all '  'thfe'  'processes,'  ■'  the  pe>r  diem  icustody  fees 
should  be !  appdrtieined  equally  amiong  the' '^aiin ants,  saving' to 
the  marshal,  in  case!  aiiyparty' fails  to  pay  his  proper  propor- 
tion,'a  teinedy  against  the  'othet  parties  for  the  amount.'' 
■""Wh'dlii  thfe  debt' of  claiih  in  Admiralty  is  settled  by  the 
■p'arties  '-^ithotii'  a  sale  of  the  '^*tBperty,  the  iharshal  shall  be 
ehiitled'/tp'a  c6minission  of  ,6ne!  per'  centuih  ,on '  the 'first  five 
hundred  dollars  of  the  claim  or  decree,  and  one-half  of  oiie  per 
qent;\im  o]j,th,e,;j3x,cess,of;  any  sum  thereof  oyer  five,  kund^'ed 
dollars:'  .iPrcpuitfodi' that,  when  the>  value  of  the  property  is -less 

SI  Ibid.  -  '     S7Ibid.     "  "'  11      ;•       M  ?■ 

ssibidi   -'■■■•>   "^     "'  '    '  '84  The    Novel  tjr  '  (Steamboat);    9 

88  The  Nenig-:feekv-^26  fed.  463.  Ben.  195.     But  see  The  F.  Merwin, 

'  84TTife  Jeaiiie'Lanai^i'lT  Fed."^l.  lO  Ben! -403.      '     "     ''    '         :    ' 
SSThe  (Mptiiin'Jiibn,  41' Fed.  Mif.  89  The '  OircaSsian,    6    Ben. '512; 

86  U.   g.  V.   Three  Hundred 'Bar'-  The  John  Walls,' Jr.,  ISpr.  178. 

rels  df  Alcohol,  1  Ben.  72.  -  '  "     '•'  '  "      ' 


1318  COSTS.  [§  418 

than  the  claim,  sueh  commission  shall  be  allowed  only  on  the 
appraised;  value  thereof.''  *"  The  word  "claim"  as  here  used 
applies  equally  to  "a  claim  of '  forfeiture  to  the  United  States, 
in  a  proceeding  if),  rem  against  a  vessel/'  as  well  as  to  cases 
where  the  demand  or  claim  is-  personal,  in  its  nature.*'  The 
sum  paid  a  libelant  in  settlement  of.  his  claim,  and  not  the 
amount  claimed  in  the  libelj  is  the  basis  upon  which-  the 
miarshal's  commissions  are  tO'  be  determined.**  The  issuing  -  of 
a  process  and  the  giving  of  a  bond -under  section-  941  of  the 
Revised  Statutes  to  the  marshal  will  entitle  him  to  i  his  com- 
missions in  a  suit  in  rem  against  a  vessel  under!  this  clause,  al- 
though the:  service  of  the  process  be  waived  and  seizure  of  the 
vessel -be  not  actually  made.  If  the  amouilt  of  the  final -decree 
is  paid  before  execution,  that  is  i  such  a  settlement  of  the  claiin 
as  will  entitle^  the  marshal  to  his  commissions.**  iSo  if  part 
of  the  goods  are  sold  or  there  is  a  part-payment  in  settlement, 
the  marshal  i will  be  enititled  to  his  commissions  pro  rata.** 
Where  a  vessel  is  sold  by  a  trustee  under  the  limited  i  liability^ 
act,  the  marshal  is  not  entitled  to  a  commission.*' 

"For  sale  of  vessels  or  other  property  under  ■  process  in  ad- 
miralty or  under  the  Order  of  a  court;  of  admiralty,  and  for  re- 
ceiving and  paying  over  the  money,  two  :  and  -  one-half  per 
centum  on  any  sum  under- five  hundred  dollars,  and  (Jne  and 
one-quarter  per' centum  on;  thcj  excess  of- any  sum  over  five  hun- 
dred dollars/'  **  The  marshal  is  not  authorized  by  law  to  em- 
ploy an  auctioneer  ,to ,  make  .sales .  under  process  or  decree  in 
admiralty;  and  if  ,h€!  employs  one,  he  can  .make  no  charge  for 
the  services  of  such  auctioneer  which  he,  could  not  ptherwise 
have  charged-,  l^or  can  he  make  sjuch  charge  by  a  notice  prior, 
to  the  sale,  that  an  auctioiieer's  fee  will  be  required  of.  the 
purchaserd  in  addition  to  his  bid.*''    Wliere  a  marshal  has  been 

M  U.  S.  R.  S.,  §  829.  the    Russia,    5    Ben.    84  i    Robinson 

*lThe  Captain  John,  41  Fed.  147;  >i  v.  Bags  of  Sugai*,  35  Fed.  603.       -i 

151.  **  Swann  v.  Ringgold,  Cranch,  C. 

42  Robinson  v.  Bags  of  Sugar,  : 35  C.  246.                                            i  '.•: 
Fed.   603;    The   Cllntonia,   11   Fed.  « The  Vernon,  36  Fed.  113. 
740.    .1         :,,:..,,  48U.  S.  EvS.,  §  829;|! 

43  The  City  of  Washdngton,  13  4''The  :JohiiiiC.  Mulford,  18 1  Fed. 
Blatchf.  410..  Compare  Bone  v.  The  455;  Cr(?fut  v.  Brandt,  13  Abb.  Pr. 
Norma,  Newb.  Adm,!  533.     And  see  (N.  S.)   13? 

The   Clintonia,   11  Fed.   740,   citing 
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paid  Hsj lees  and,  commissions  Ion  tlie  sale  of  a  vessel' vmder 
decree^  I  and t  a,  claimant  files  a;  petition  on  which  monition  is 
issued,  asking,  that  the  balance  of  the  proceeds  be'  paid  to  him, 
and' the  I  court  so  orders,  the  marshal  cannot  claim  aa  additional 
commission  on  the  amount  paid  by  the  claimant.*'  Upon  an 
interlocutory  sale  of  prize  property,  the  marshal  is  entitled,  to 
full  commission.**  So  if  the;  property  is,  removed  to  and  sold 
in  another  district.,*'  The  marshal's  title  to  commissions  ac- 
crues at  the  time  of  Jthe  sale,  and  he  is  entitled  to  deduct  his 
fees  at  the  j  time: when  he  pays  the  proceeds  into  court.**  If,  by 
agreement  of  parties,  the  vessel  is  sold  outside  of  the  terri- 
torial, limits  of  the  marshal's  authority,  he  is,  nevertheless, 
entitled,  tQ;;his..fees.°' ;,,.The  marshal  may  be  allowed  compen- 
sation, lijip addition .(.t^a.hi^.statiiitory  fees,  for  services  rendered 
in.  tr?insf erring  a,  prize  to  .a,nothpr  district  under  the  order  of 
the,C9urt.*',  "J'or  travel,  i;n  going  only,  to., serve  any  process, ^ 
warr,^nt,  attachment,  |Oji;. other  wj-it;  including  writs  of  subpoena, 
in  civil  or  criminal  cases,  sixqentsa  mile,4p-,bei  computed  from 
the  place  where  the  process  is  returned  jto  .the  place  of  service, 
or  when  more  than  one  person  is  served. therewith,  tp  the  place 
of  service  which  is  most,  remote,  adding  thereto,  the  extra 
travel  which  is' necessary,  to  serve  it  on  tlie  others.  .But, 'when 
iiiore  than  two  writs  of  any  kind  required  to,  be  served  in  be- 
half  of  the  same  partj'  on  the  same  person  might  be  served 
at  the  same;  time,  the  marshal /shall,, be,,  entitled  to  compensation 
for  travel  on  only  two  of  such  writs ;  and  to  save  unnecessary 
expense,  it  shall  be  the  diity  of  thfe  clerk  to  insert  the  names  of 
as  rhahy  witnesses  in  a  cause 'in  such  stbpcena ,  as  , convenience 
in  Wvingithe  saiiie  tyUI  permij;."  **    Mileage  is  ioompu ted  upon 

*8  The  Coloradp,:  ^  Fed.  592.  return     of     nulla     hohai      Anon., 

49  The  Avery,-  2,  Qs,lV  SftS.  .       ;  Henipst.  .450. 

^,50  The;.gan.,a'oss  In'di8,no,-2,  Ctall.  ss-us-S:  R.  S.,  §  829.    See  U.  S.  v. 

3X1.,,,!;,., M    ,;,   !    .[j-;\    I         !,..'.-  Harmon,   347  ■IJ.  S.  ;2i68,   37  L.   ed. 

,:Sl,,Tihe,  Avery,  2, .Gall..  308.     j        ,;;  164;   U..  S.  v. -Fletcher,  '147   U.  S. 

s?,Thp  Sp-n.Jiose/Jndjano,  &,:Ga)U.,.  664,!37' L.  ed.  322.'  .He  is  not  en- 

311.;.   ;!  ,;  ,  ,..,[.;..:-  .v  ,            '   ,''.  titled'  to  consti'uctive  mileage,   and 

58  i;he  Adiuja^  .l^JiiiFed^  839.     Gf..  his  actual  traveling  expenses  miist 

U.  S.  E.  S.,  §^4689.,i    ,:■  ,                  .  be  divided  among  the' cdiises  in  his 

.,fi4,T!J.  g).]'R.  .i^rt  I  829.,; 'The  mar-  hand   to   serve,  at   the  same    time. 

shal   is  allowed   myeage  •  for  i  actual .  Jte  Donahue.  8  Bankr.  453.     Should- 

travel   in  enabling  him  to  make  a  the  marshal  arrest  the  wrong  per- 
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the  ordinary  railroad  routed,  if  traversed  by  the  marshal,'  al- 
though there  is  a  shorteri  railroad,  upon  which  trains  tun  much 
less  often.?^:  "In  all  eases  where  mileage  is  allowed  td  th^  mar- 
shal he  may  elect  to  receivie  the  same  or  his  actual  traveling- 
expenses,  to  be  :prbved  on  his  oath  to  the  satisfaction  of  the 
court."*^  :.:■',  -    .  '       / 

§  419,.  Witness  fees.  A  witness'  fees 'arej- "for  each  day's 
attendance  in  court,  onbefore  any  officer  pursuant  to  law,  one 
dollar  and  fifty  cents,  and  five  cents  a  mile  for  going  from  his 
place  of  residence  to  the  place  of  trial  or  hearing,  and  five  cents 
amile  for  returning."*  ^Whenia  witness  is  subppenaed  in  more 
than  bne>  cause  betVeeni  the  same  parties,  at*  the  siame  cOurt, 
only  one  travel  fee  and  one  phf 'diem  compiensation 'are  allowed 
for  attendance.*  Both  are  taxed  in  the' case  first' -dispbseid  of, 
after  which' 'the  per  diem  attendance  fee'  alOne  is' taxed  in  'the 
other  cases  in  the  order  in  which  they  are  disposed  of;'  When 
n  witness  is  detained  in  prison  for  'want  of  security  for  his 
appeiarance,  he  is '  SiititledJ  in  additi'ori  to  'his','  subsistence^  to  a 
compensation  of  one ,  dollar  d  day.*  A  witness  can  be  sub- 
poenaed, arid  must  be  allowed  mileage  from  and'.'to  his  fesideiice, 
in  any  part  of  a!  district,  to.  attend  a  court  held  within,  that 
district,'  or  from  aiiother  district  if  he  does  not  reside  more 
than  one  hundred  ini'les'from  the  place  of  trial.®  I'he  authori- 
son,  he  is  not  entitled  to'f^es  ofariy''  Mulford,  18  'Fedl  455;  Crofut  v.' 
kind;  nor  will  he  be  allowed  addi-  Brandt,  13  Abb.^  Pr.  i(N.  S.)  132; 
tional  mileage  for,  transporting  ,^, j,  :  §  419..,  ip.  S,  R.  ,8.,  i§  848.,  By 
prisoner,  to  a  particular  place  by  27  St.  at  L.  347,  ?,dditional.  mileags. 
any  other  than  the  usual  route  of  is  allowed  for  journeys  not  by  rail- 
travel  to  •  that  place.  Matter  of  road  in  some  Western  States.'  ' 
Crittenden,  2  Flippin,  212.    He  may  a  tJ.  S.  R.  S.,  §  848. 

charge  actual  expenses  for  serving  a  8U.  S.  R.  S.,  §  848.  '       ' 

monition   instead   of   the'  statutory  *U.  S.  R;  S.,  §'848.     "        '' '     " 

mileagej    The  Wavelet;'  25  Fed!  738.  B  The  Syracuse,  36  Fed.-  830 ;  Siins 

This  statute  applies  to  civil,  as  well  V.  Schult,  40  Fed.  143 ;  Hunter  'v; 
as  criminal,  cases.  'National  'Bank  Russell,  59  Fed.  964'.-  But  see  Sinith 
of  Commerce  v.  Clfiyelalnd,.  156  Fed.  v.  Chicago  &  N.  W.  Ry.  'Co.,  38  Fed. 
251.  Mj       1      ■.,'•.•.     3^1 ;  Holmes  V.  Sheridan,  1  Dill.  421, 

56  Lovering  V.  U.  S.,  117  Fed.  566.      notfe.      See-^  Manufacturing    Co.    v. 

57  U.  S.  R.  S.,  §  829.     Generally      Saliers,  6  Cent.  L.  J.  82. 

the  marshal  should,  not  be  allowed  8U.   S.   R.:  S.,   §  876;' 'This  Syra- 

ajiy  charges  jthat  arc  not  expressly      ctise,  36  Fed."  830.    '     '  "'   I    ■  - 
granted  -by  statute..    The  John   E.  ,       i     ,,  ■■'■.,,• 
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ties  ■  doSlfli'et '  lipdif  'tlrd  '*qi!i"estioQi  whether  whto'  a  witness  in  a 
eivil  cas€i''wh6  tesfd'SS  'illofe  than  one' hundred  miles  from  the 
.plJicfe' of  trial  voMoitarily 'attends,  his  mileage  for  more  than 
one' hundred  mifes'can-bB  taxed.'  The  mile  is  computed  upon 
the  shortest,'  mloSt  practical  and '  ordifnary  roijtej  although  the 
withfess  traversed -a  Itegetr"  distance.'  A  witness  does  not  lose 
his  "ri'^t  to  bis'fees 'ttierely  be'eausb  he -was  not- subpaenaed,  if 
Mis'atteiidancy  and' examination' 'weire  procured  in  good  faith.' 
iN'bf^if'he'a'ttfend,  bttt  is  hbt- examined  5 '"  nor]  fit  seems, -lif  ihe  ds 


'  Aecordijig.to  the , i^ulings  jn,,the 
.^irst  jGircjiit,  a^.witne^  is., eptitled 
to  mileage  from  ^  his  .residence,  no 
mat<!er  how  far  distant  it  may'  be, 
Prouty  V.  Dra^4rj''2  Stol-y,  ■ '1S9 ; 
Whifiple'  V.  Cuml3erlain<i  Cotton  Mfg. 
Co.,    3;.,Story,.    84ii    Hathaway ,  v. 

born,  28  F^d.  299;  ,The  City  of  Au-" 
giista,'  6.''<i:'''Ji.l'-8(i''fei.  :297v';303; 
Davis 'v.'  SWJi'-'lS'S  Fed.  638.'  Biit': 
sed  The  Gov.  Am'es,  •  0.  C.  A.,  .1'87!- 
Fed.  4i0,'  49.  Even  when -he  Ij^s  not, 
hgen  sp^rved  . with  a  subpoena.  U.  S,  y. 
Baiihorjrii  28  F|ed.  299.  It  \yas  held 
by'  the'^pistriet  Court  for  '  Scfnth 
•Carolina  ■  that  a  witness  for  the 
United -States,  voluntarily  coming 
to  and  iSittendiiig^  court  on  the  ver- 
bal insttticHoiis  of  the  district -atr 
tomey,vis.  entitled  to  the  'per.  diem 
and  mileage  fees;  although  his: resi- 
de!nce':is  xJutT  of  thendistrictj  ;and 
mo^elthan  i  one ,' hundred  miles,  from 
the  place  at  which  the  court  is  held. 
iSelWilliaansi  37  iPed.-  325.  It 'has 
been  held  that,  when  the  ^witness 
lives  without! 'the  'district,  mileage 
for /only  one  hundred  miles  can  r be 
taxed;  in  the  Second  Circuit,  Anon., 
5  Blatchf.  134;.  Eastman  v.  Sherry, 
37  Fed.  844;  The  Vernon,i  36  Fed. 
113;  Haines  v.  McLaughlin,  29  Fed. 
70;  Baffialalns.  Go.  v.  Prov.  &  Ston- 
ing!ton.,g.  S.  Co.,  29  Fed.  237;  Woo- 
ster  -'.•'kiil,,"4'4  Fed.  819-;  The  Third 
Circuit,  The  Progessp.  48  Fed.  239; 


,  T|he,  Fourth  Circuit  ip^  aniciyil  ^qas?, 
Sloss  I.  &,  S.  Co.^.  ISouth  Carolina 
'&!'  G.  '^.  Co.,  75 ■  Fed.  '106 ;'  the'  Sixth 
Ciri3uit,  The  Vernon,  36  Fed.  113; 
Burrow  v.  Kansas  C,  Ft.  S.  &.M.  R. 

.Oo.,r54.  Fed..278;  The  Seventh  Cir- 

j  cjuit,  (wh|ere  .  i;t  ,  was  ^held ,  ,tjiat  -^n 
such  a  case  no  fees  or  mileage  could 
be,,  taxed,  Dreskili  v. 'Parish,'  6  Mc- 
Lean, 2T31'   See  Smith  v.  Chicago  & 

>  N.tt'W: .  Ry.  Co.,  38  Fed.  321 ; .  the 
Eighth  !Cir<euit,  Pinson  v.  Atchison, 

[T,,  &  ,S,.  F,  fB. ,  Co.,  54  |"€d,  464 ; ,  TJ..  S. 
y.  Green,.  ]96  Fed.  255;  and  the 
lifinth'  Circuit, '  Spaulding  y.  Tucker, 
i  Sawyer, '  50 ;  Haines  v.  McLaugh- 
lin, 29)  Fed.  70;.  U.  S.  v.  Southern 
Pac.  Co.,  172  Fed.  909. 

8  Jennings  V.  Menaugh,  118  Fed. 
612;  .Hunter  yj  Russell,  59  Fed^  964. 

9  ,Ande;rson.  v.,  Mqe,.  1 ;  Ab,b. ,  <  U.  S. ) 
29,9,;  U..S.  V.  S£tp;born,28..Fed.,299; 
The  .'Vernon,  ^36  Fed.,  113;  The  Syra- 
cuse, 36  Fed.,  83O5 ,  Eastman  v.  Sher- 
ry, 37;  Fed:  c844 ;  .Simpkins  y.  Atehd- 
son  T.,.&,S.  ¥,.  ,E,,  Co.,  61  Ij'e.d.i  9£)9; 
Sloss,  I.  ,&  -S,  ,Cp. ,  .v.,  S.'  .C.  &,  ,G.,-J. 
Co.,  75  Fei.  106;  Ha,nchett  v.  Hum- 
pjirey,  93  .Ifed,,  895.  ,  f/OJiiro,  JIai,n,e^ 
V.  McLaughlin,  12  Sawyerj;126;  X^il- 
lieiiithal  V.  Southern  Cal,,  Ry.  Co., 
61  Fed,  ■622.^,1,     ,,  ,„..,,,;,„• 

10  U.  S.  V.  Williams,  1  Cr,aji.oh,^  C. 
C.  178,'Fe(i.  CasriNo;  1^,709;  Prouty 
V.  Draper,,  j2(  ;Story,  19^^  Fed.  Qae^. 
No.  11, 4,47;,  Whipple  jV. -.pup})???"}?'^^ 
Cott-on  Mfg.  Co!,  3  Story,  84^  Fed. 
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required  to  attend  at  the  hearing  after  his  deposition  has, heesn 
taken ;  ^^  nor  does  he  suffer  any,  abatement  of  them,  because 
he  is  summoned  to  attend  at  the  same  time  to;  testify  in, several 
suits,  when  some  but  not  all  the  parties  are  the  same ; " 
and  even  if  the  parties  are  the  same,  when  both  suits  are  tried 
together,  and  the  witness  is  examined  but  once,  he  is  entitled 
to  fees  in  each  case ;  provided  no  order  consoUdatiAg  the  suits 
has  been  obtained.''  In  all  such  cases  the  fees,  if  paid,  can  be 
taxed,  provided  the  witnesses  were  in  good  faith  asljed;  to  a.t' 
tend.'*  When  the  trial  is  postponed  because  of  the  illness  of 
counsel,'*  or  delay  in  the  transmission  of  a  deposition  taken  by 
the  other  side,'*  and  the  witnesses  are  required  to  remain  dur- 
ing the  postponement,  they  must  be  paid  fpr  the  intervening 
time.  So,  also,  when  the  witnesses  are  required  to  remain  after 
their  examination  to  the  end  of  the  hearing.'''  Tees  for  travel 
of  a  witness  in  going  and  returning  can  only  be  taxed  once  for 
each  occasion  of  taking  testimony,  although  each  occasion  em- 
braces a  number  of  days;"  unless  his  second  attendance  was 
required  by  an  adjournment  caused  by  the  , fault;  of  ilse  un- 
successful party,  when  his  traveling  .fees  may  be  taxed  for  his 
attendance  at  such  adjourned  day  if  incurred."  Witnesses 
summoned  and  attending  court  are  entitled  to  their  mileage 
and  per  diem  fees  if  the  cause  was  docketed  and  could  have 
been  tried  at  the  term  at  which  the  witnesses  attended.*"    If  a. 

Cas.     No.     17,515;      Hathaway     v.  But   see   Simpkins   v.   Atchison,   T. 

Eoach,  2  Woodb.  &  M.  63,  73,  Fed.  ft  S.  F.  Ry.  Co.,  61  Fed.  999.  . 

Cas.  No.  6,213 ;   Clark  v.  Am.  Dock  13  L.   E.   Waterman  Co.  v.  .  Lock- 

&  I.  Co.,  25  Fed.  641 ;  U.  S.  v.  San-  wood,  128  Fed.  174. 

born,  28  Fed.  299,   301,  302;   Sloss  "The  Vernon,  36  Fed.  113;   Ar- 

I.  &  S.  Co.  V.  S.  C.  ft  G.  K.  Co.,  75  cher  v.  Hartford  F.  Ins.  Co.,  31.  Fed. 

Fed.  106;  U.  S.  V.  Bell,  81  Fed.  830;  660. 

Hanchett    v.    Humphrey,    93     Fed.  15  Whipple  v.  Cumberland  C.  Mfg. 

895-897;  St.  Matthews' Bank  v.  Fi-  Co.,  3  Story,  84. 

delity  Co.,   105   Fed.   161.     Contra,  16  Hunter  v.  Eussell,  59  Fed.  964. 

Simpkins   v.   Atchison,   T.   ft   S.   F.  W  Wh  ipple  v.  Cumberland  C.  Mfg. 

K.  Co.,  61  Fed.  999.                  '  Co.,  3  Story,  84. 

llBeckwith    v.    Easton,    4    Ben.  "Spill  v.  Celluloid  Mfg.  Co.,  28 

357;   Anderson  v.  Moe,  l"  Abb.    (U.  Fed.  870. 

S.),  299.  WHalce  v.  Brown,  44  Fed.  734. 

12  Parker  v.  Bigler,  1  Fish.  285;  80  Young  v.  Merchants'   Ins.   Co., 

The  Vernon,  36  Fed.  113 ;  Archer  v.  29  Fed.  273. 
Hartford  F.  Ins.  Co.,  31  Fed.  660. 
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witness  is  subpoenaed-  at  the  place  of  trial  on  the  day  when  the 
subpoenal  requires  him  to  attend,  he  is  not  entitled  to  any  mile- 
age." Where  witnesses  .were  subpcenaed  to  testify  to  a  par- 
tieular  *.point,  though  the  opipqsite  party  admitted  the  point, 
mileag^  and  peri  diem  fees  .upito  the  time  of  such  admission 
were  aHowedi;**  and  a'  second  trial  being  had,,  and  no  stipula- 
tion or  entry  made  on  the  record  that  the  point  would  be  ad- 
mitted at  such  second  trial,  such  ^er  rfiewi;  and  mileage  fees 
were  allowed -for  attendance  afe.that  trial  also.*'  But  it  has 
been  heldj  on  the  other  hand,  that  a  party  may  not  tax  the  fees 
of  a  witness  whom  he  has  subpoenaed,  but  whose  testimony  is 
either  abandfoned  or'  striken  out;  **  nor -may  he  tax  the  fees 
of' more  than  three  witnesses^  to' a  single  fact;  ^°  nor 'fees  and 
mileage:  for  himself  when,  he  testifies  in  his  own  behalf;**  nor 
fees  which  he  has  not  paid.*'  It  has  been  held- that  fees  and 
mileage  may  be  taxed  for  the  attendance;  as  witnesses  of  officers 
of  a  coi^orate  defendant,*'  but  not  where  a  defendant  corpora- 


'■;  ;J  I.  -,.   '   ,)ijj  -J'    .     -    ■.■■     J  :.  - 

81  The  Sunnyside,  5. Ben,  J62. 

22  Young .  V.  .Merchants'  Ins.  Co., 
29  T'ed.'2f3.'"''      ''  '■       ■'^""' 

MTbid.  ■ 

84Ti^oy  I.  &  N.  Factory  v.  Corn- 
ing, 7,  Blatchf.  16;  The  Persiana, 
158  Fe,d.  912. 

85  Bussard  v.  Catalino,  2  Cranch, 
C.  C.  521. 

88  Nichols'  V.  Brunswick  (D. 
Mass.),  3  CliS.  88;  Eoundtree  v. 
Remlberfe  (D.  S.  C),  71:  Fed.  .255. 
L.  E.  Waterman  ,Co.  v.  Lock\yood 
(D.  Mass.),  128  Fed.  174.  Contra,. 
Tuck  V.  Olds,  29  Fed.  883,  W.  D. 
Michigan. 

87  Leary  v.  Miranda,  40  Bed.  607 ; 
O'Neil  V.  Kansas  City  S.  &  M.  E. 
Co.,  31  Fed.  663.  A  witness  'Sub- 
poenaed by  the  prevailing  party  to 
the  suit  cannot  upon  his  own  mo- 
tion hstve  his  fees  that  remain  un- 
paid taxed,  in  the  bill  of  costs 
against  '■  the  losing  party ;  and '  it 
seems  that  a  party  cannot  have 
such  fees  taxed  until  he  has  paid 
the  witness,  either  before  or  after 
the  service  has  bean  rendered,  and 


,beforp ;  judfTTiiient,  for  costs.,  O'Neil 
y.  Kansas  City  ,S.,  &  M.  R.  Co.,  31 
Fed.  603.  But  it  has  been  held 
that  witnesses  do  not  lose  their 
right  to  mileage  and-  per  diem  fees 
by  not  insisting  upon  prepayment; 
nor  by  the  fact  th^t  they-  were  in 
attendance  on  the  court  in  another 
cause  between  different  parties,  and 
received  per  diem  and  mileage  fee^ 
therefor.  Young  v.  Merchants'  Ins. 
'  Co.,  29  Fed.  273.  Ithas  been  held 
that  when  a,  person  has  been  served 
with  a  subpoena  and  has  received 
money  for  travelling  expenses,  he 
cannot  refuse  to  obey  such  subpoena 
because  the  proper  amount  of  mile- 
age has  not  been  paid ;  and  that 
persons  subpoenaed  as  witnesses  irii 
the  courts  of  the  United  .States,  if 
theyi  halve  the  means;  are  obligfed  to 
obey  whether  their  fees  are  ad- 
vanced or  not.  Norris  v.  JIassler, 
23  Fed.  581;  U.  S.  v.  Durling,  4 
Biss.  509,  510;  Hake  v.  Brown,  44 
Fed:  734.    -' 

88  Wead  V.  Millersburg  H.  W.  Co.. 
79  Fed.  129. 
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tion  was  ordered  to  account  before  a  master  in  a  suit  for  an 
infringement  of  a  patent.^*  Only  the  necessarj  espenses  of  a 
government  clerk  sent  away  from  his  place  of  business  as  a  wit- 
ness for  the  government  will  be  pai^  to  him,  and  i  nothing  can  be 
taxed  in  the  bill  of  cosfe  f or  >hiq  i  travel  or  attendance.'"  The 
same  rule  applies  to  deputy-clerks,  as  -they  are'  also  officers  of 
the  court.'^  But  clerks  employed  by  the  marshal  in  his  office, 
keeping  hiss  accounts,  are  notj  officers;  of  the  court,  and  aire  en- 
titled to  fees  and  mileage.?-  A  deputy-marshal  is  an  officer  of 
the  court ;  but  unless  he  is  actually  engaged  in  attendance  .upon 
the  court,  he  is  entitled  to  per  diem  fees  and  mileage,  if  sum- 
moned as  a  witness  I  by  the  government.'^  It  haisi  been- held 
that  the  United  •  States  may  i&x,  the  necessary  expenses  of  an 
employee  whb  attended;  as  a:  Government  witness  at  a  place 
distant  from  his  i  office,  i  irrespective  of  the  distance  traveled 
by  him.'*  Where  a  party  has  paid  some  witnesses  more  andi 
some  less  than- the  ^ legal  fees,  he  cannot  igroiip  together  the 
amounts  so  paid  and  collect  the  legal  fees  for  all.'°  /Witness 
fees  incurred,  but  hot  paid,  have  been  taxed.'* 

§  420.  Miscellaneous  disbursements.  The  Revised  Stat- 
utes proyide.that  "the  bill  of  fees  of  the  clerk,  marshal, i  and 
attorney,  and  the  amount  paid  printers  and  witnesses,  and  la'w- 
f ul  fees  for  exemplifications  and  copies  of  'papers'  necessarily 
obtained  for  use  on  ti*iak  in  cases  where  by  law  costs  are  re- 
coverable  in  favor  of  tjie  prevailing  party,  shall  be  taxed  by 
a  judge  or  clerk  of  the  court,  and  be  included  in, and  form  a 
portion  of  a  judgment  or^ decree  against  the  losing  party.  .Such 
taxed  bills  shall  be  filed  with  the  papers'  in  the-^ca1ase."  *  The 
Federal  courts  are  not  absolutely  limited  in  the  taxation '  of 
costs  to  such  items  as  are  specifically  named ,  in  the  statute.^ 
It  has  been,  held .  that,i  as.  to  other  matters,  the  State  practice 

89  Am.  Diamond  Drill  Co.  v.  Sul-  85  Burrow  v.  Kansas  City,  F.  S.  & 

livan  Mach.  Co.,  32  Fed.  552.  M.;E.  Co.,  54  Fed.  258.    :                 ,■  > 

30  U.  S.  E.  S.,  §  850;  U.  S.  E.  S.,  86  Primrose   v.    Fenno,    113    Fed. 

§   849;   U.   S.v.   Sanborn,   28 1  Fed.  375.    .f     .            ..>.    i                        ■;  ■ 

299.                                     ..;               .  §  420.     1 U.  S.  E.  S.,  §  983.      ., 

81  ^as  ports  Burden,  32  Fed.  681.  S  Spaulding  v.  Tucker, !  2  Sawyer, 

32  Ibid.                                          '  50;   Gunther  v.  Liverpool,  L.  &  G. 

S3  Ibid.  Inst  Co..  10  Fed.  830. 

34  U.  S.  T.  National  Surety   Co., 
168  Fed.  314. 
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sihould  be  ^followed,  except  where:  that  would  produce  injustice.^ 
Disbursemeats  for  printing  .the  record,  evidence,  and  other 
paipers- in.  a  suit  iiii  equity  in  a  Circuit  Court,  whea  required 
by  ru;lej.-are,.,in,the  Eirst*  and  Second*  Circuits,  District  of 
Maryland,*  and  any  disitrict  where  it  is  an  established  practice 
to.;print  the  same  before  the  final  hearing,!- but  iiotin  the  Dis- 
trict of  South  Carolina,?! taxable  as  ;costs.  Disbursements  for 
printing  .testimony:  and  other  papers,  when  not  required  by 
rule  or  special  o:Fder  or  by  ithe  established  practice^'  cannot  :be 
tasked.  Thus,  in  ithe  Second ^^  and  in  the  Third'-*-  Circuits, 
the  expense .  of-  printing  exhibits  in  the  District  Court  ■  cannot' 
be  taxed;, -although  it' seems  that  such  a  disbursement  may  be 
ta^ed  f  or.,  printing  I  them'i,  in  the  Circuit.  Court  of  Ajppeals." 
The -appellant  or  plaintiff  in  error,  when  allowed  costs,  >  may 
tax:  his  disbursements  for  icl^rk's  fees  and  i  for  printing  the 
record.'*-  Wherei,  upon  an  appeal  from  a  decree  dismissing  a,' 
bill  which  was  affirmed  with  cost«,  Jthe' defendant  had- taken  a 
cross-appeal  from  'thei  dismissal:  of  his  cross-bill,-  which  appeal' 
w'as  dismissed^  the  cross-appellslilt  was  allowed  to  tax'  the  fees 
paid  for  t>ne-half  the  cost  of  printing  the  record.'*    Where  the 

.3  Primrose  v.  Fenno,  113  Fed.  375,  8  Detroit  Heating  &  Lighting  Co. 

377^,  where  auditors'  .fees  were  ap-  v.  Kemp,  182  F^d.  847;  Atwpod  v. 

portionedi,     In  Whipple  >.  CumberT  Jacques,  .63  Fed.  ,561;  Spaulding  v. 

land  Mfg.  Co.,  .3  Story,  84;  the  cost  Tucker,,  2  Saw^  50. 
of  a  survey  was  apportioned.              -       H  Edison   v.  Am.   Mutoscope  Co., 

*Jordan'v.  Agawam  Woollen  Coi,  117  Fed.  192. 

3  Cliff.  239.      .'- .  12  Keasbely  &  MattisbM  Co.  V.  Am. 

s  Dennis  v.  Eddy,  2  Blatchf.  195;  Magnesia- &  Covering  Co.,  149  Fed. 

Ha,kev.  Brown,,  44  Fed.  734.    Where  439.     -•           ;,     i    ..     i,,,.,,,    ;, 

s^qh  costs  had  been  taxed  against.  is  Edison  v.  Am.  Mutoscope  Co., 

the  defendant,  who  subsequently  ap-  117  Fed.  192.          ;     .■    n              (  : 

pealed,  it  was  held  that;  he  must  pay  1*  Supreme   Court  JRule   10;    Cir- 

the  same  to  the  respondent  before  cuit  Court  of  Appeals  Rule23.   But 

he.cpHld  be  ,entitled  to  receive  from:  the  expense  of  printing, superfluous 

the  latter  copies,  of  ^sucli  record  for  papers    will    be    disallowed.      B.    &, 

use,  inmaj^ng  upthie  trapscript  up-  S.  F.  Co,  v.  Kraetze,  150.  U.  S.  311, 

on  hi^  appeal.  Parsons  NomSldd  Co.  37  L.  ed.  1019;  Eq.  Rule  76,  E.  g., 

T,.E.  J,  Willis  Co.,  176  Fed.,  176.  no  costs  were  allowed  for  printing 

8  Detroit  Heating,  ,&  Lighting  Co.  the  record  upon  a  motion  for  a  new 

V.  Kemp,  182  Fed.  847.             .,  trial.     Nederland  L.  I.  Co.;  v.  Hall, 

f  Detroit  Heating  &  Lighting  Co.  86  Fed.  741. 

V.  Kemp,  182  Fed.  847.  18  Nichols,     Shepard     &     Co.     v. 

8  Lee  V.  Simpson,  42  Fed.  434.  Marsh,  131  U.  S.  401. 
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costs  of  prinling  the  record  on  an  appear  had  been' paid  by  a 
receiver  under  an  order  out  of  the -fund  in  his  hands,  the  de- 
fendant, who  finally  succeeded  was  allowed  to  tax  these  dis- 
bursements,^^ but  not  the  receiver's  fees  and  the  necessary  dis' 
bursements  incidental  to  the  receivership."  Disbursements  for 
printing  objections  to  a  petition  to  the  Supreme  Court  in  its 
original  jurisdiction  for  a  writ  of  mandamus  are  taxable.^* 
Disbursements  for  printings  briefs  on  appeal,  in  error,  or  in 
original  proceedings  in  the  Supreme  Court  or  Circuit  Coiirts 
of  Appeals,  are  not  taxable,.^'  excepting  on  admiralty  appeals 
to  the  Circuit  Court  of  Appeals  when  in  the,  Second  Circuit 
they  are  taxed.  Disbursements  for  printing  briefs  which  the 
rules  require  to  be  printed  are  taxable  in  the  District  Courts 
in  the  Second  Circuit,*"  even  when  the;  brief  is  printed  after 
the  argument.*^  If  copies  of  papers,  necessarily  obtained  for 
use  on  the  trial,  are  put  in  evidence,  and  no  order  is  made  re- 
jecting them  as  evidence,:  it  is  the:  duty  of  the.  clerk  to  allow, 
on  taxation,  the  disbursements  paid  for ;  the  various  copies  put 
in  evidence  and  forming  part  of  i the  record  for  final  hearing.*^ 
It  has  been  held  that  fees  paid  for  certified  copies  of  a  party's 
own  muniments  of  title  cannot  be  taxed,  since  he  is  presumed 
to  have  the  originals  in  his  possession,  unless  he  proves  the  con- 
trary ;  but  that  he  may  tax  fees  paid  for  transcripts  of  record' 
of  suits  ahd  other  papers  on  which  he  relied  to  defeat  his 
adversary's  claim  of  title.*'  .^Copies  of  papers  obtained,  for  use 
on  interlocutory  or  preliminary  or  incidental  motions  or  hear- 
ings are  not  obtained  for  use  on  trials,  and  disbursements  in 

16  Ferguson  v.  Dent,  46  Fed.  88,  21  Sitckett  v.  Smi^h,  46  Fed.  39. 
94.  28W6oster  V.  Handy,  23  Fed.  49. 

17  Ferguson  v.  Dent,  46  Fed.  88,  23  Ford  v.  Louisville,  N.  0.  &  T. 
96;  Elk  F.  0.  &  G;  Co.  v.  Jennings,  Ey.  Co.,  45  Fed.  210.  The  cost  of 
90  Fed.  767.                              '        '  copies  of  testimony  obtained  solely 

iSi^aj  porte  Hughes,  114  U.  S.  548,  for  the  use  of  counsel  in  preparing 

29   L.   ed.   281;    Gird  v.   California  for  trial,  Tesla  El.  Co.  v.  Scott,  lOl 

Oil  Co.,  60  Fed.  1011.  Fed.  524;  Atwodd  v.-Jalques,"  63  Fed. 

19  Ibid.  '  561 ;   or  for  use  in  Jireparing  a  bill 

20  Hake  v.  Browii,  44  Fed.  734;  of  exceptions,  Monehan  v.  Godkin, 
Dennis  v/ Eddy,  12  Blatehf.  195.  100  Fed.  196,  were  held  not  to  be 
Not    in    the    Ninth    Circuit,    where  taxable. 

the  rules  do  not  direct  that  briefs 
be  printed.  Gird  v.  California  Oil 
Co.,  60  Fed.  1011. 
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procuring  them  haye  been  jdisallo wed.''*  It. has  been  held  that 
disbursements  taxable  in  a.  State  court  may  when  made  be 
t^xed  in  an  action  at  common  law  in  a  FederalCourt  held  in 
the  same, State.*'  The  legal  fees  paid, to  masters,*®  commission- 
ers,*' examiners,*'  and  auditors*'  can  be  ra,xed,  :  It  has  been 
held  that  in  .taxing!  the,  fees  of  a  referea  in  ;an  action  at  common 
law,  the  court  is  not  ,bound  to  follow  tJiQ;  State  statute  tippn  the 
subject,  but  may  allow  i  a  reasonable  compensation  if  or  his  serv- 
ices, in  estimating  which  it  should  consider  the  amount  in- 
volved and  the  benefit  to. both  parties,  as  well  as  the: time  de- 
voted to  the ^ case  and,  the, amount  that  could  be  rchargedi  a 
client  for  I  the,  same  labor.*"  "When  deemed  necessary  by  the 
court  or  officer  taking  testimony,  a  stenographer  may  be  ap- 
pointed who  shaJl  take  down  testimony  in,  shorthand  and,,  if 
required/  transcribe  t;he  same.:  ilJis  fee  shall  be  fixed  by  the 
court  and  taxed  ultimately '  as  costs.  The  expense  Qf, taking  a 
deposition,  or  the  cost  of  a  transcript,  shall ,  be  advanced  by 
the  party  calling  the  .fitness ;  or  ordering  the^  transcript."*' 
In  the  First  Circuit,,  the  same  rule,  applies  to  a  proceeding 
before  an  auditor  or  referee  in  an  action  at  common  ila.'jv,  whether 


8*  Wooster  y.  Handy,  23  Fed.  49. 
In  the  Secpnd  Circuit  fees  paid  for 
copies  of  opinions  for  use  in  p^fpj 
paring  orders  are  usuajly  tasied. 
In  tlio  •,  Sixth  Circuit  the  notarial 
fees  paid  for  affidavits  on  a  motion 
are  taxed,  but  not  the  expense  of 
writing  the  affidavits  in  the  form 
of  depositions.  Atwood  v.  Jaques, 
63  Fed.  £161. ,       , 

25  Huntress    v.    Epsom,    15    Fed. 
732.  i    .,,     :  , 
^     ze  Supra,  §  392.  ,  , 

HI,  Supra,,  %  417;  Tesla  El.  Co.  v. 
Scptt,  101  Fed.  524.    ,       ;,  i     - 

88  In  the  Second  Circuit  ejxamin- 
er's  fees  are  three  dollars  a  ,  day, 
apd;  thirty  cents  .a  fqlio  /foj:,  type- 
writing the  testimony,  Edison  El. 
L.  Co.  V.  Mather  Electric  Co.,  63 
Fed.  559.  Where  witnesses  were 
sworn  ii}  three  caseS,  and,  t^estified 
only  once;  the  master  was  all;qwe,d  a 


fee  of  three  dollars  a  day  for  attend- 
ance, and  twenty  cents,  a  folio  for 
ccjrtifying  and,,  filing  in  one  case,  and 
"iiiot^er  cases  ten  cents  a  folio.  ,  L. 
.E. ,  Waterman  .  Co.  v.  Lpclvwood,  128 
Fed..  174,  176,  Where  the  Federal 
Court  appointed  a  stenographer  a 
special  examiner,  he  was  allowed 
the  fees  by  the  State  practice  for 
similar  services.  Indianapolis  Wa- 
ter Co.  V.  American  S,  B,  Co.,  65 
Fed.  534.  But  see  Jerman  v.  Stew- 
ai-t,  12  ,Fed.  271. 

89  Fenno  v.  Primrose,  C.  C.  A., 
119  Fed.  801,  807;  Houlihan  v.- Cor- 
poration of  St.  Anthony  in  New 
Bedford,  173  Fed.  .496. 

30  New  Jersey  Terminal  Dock  & 
Improvement  Co.  v.  Estates  of  Long 
Beach,  179  Fed.  973,  where  the  ref- 
eree's fees  were  taxed  at  $l,0p0. 

siEci.  Kule  5ii. 
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the  stenographer  is  selected  by  the  auditor  or  by  the  parties.'^ 
In  the  Second  Circuit,  it  is  eU9t(ymar/' f  or  the  parties  to  divide 
the' eXpeiise  of  the  services  of  the  stenographer  iipon  a  trial  at 
common  lawand  for  the  party  who  Obtains  a  copy  of  the 
miniit^S'  to  peiy  the  additional  chai-ge  for  transcribing  the 
same/^  and  if  this '-is  done  by  'agreement  the 'successful  'plarty 
can  tax  what  he"  has  advanced  for  this'  purpose.'**  Otherwise 
they: cannot  bfe  taxed.**  It  has  been  said  that  even  in  the  latter 
case,  if  the  unsuccessful  'par ty  wishes- the  testimony  for  an 
a^pfeal,  he  mUst'  secure  that  for  'himselfl*''  -In 'the' 'Southern 
Dikrict  of  !N"eW  York  stenographer's  fees  for  reporting  testi- 
mony in '  admiralty  are  taxable  when  ordered  by  the  court.*' 
In  the  Second*^  and  Third*"  Circuits,  premiums  on  bonds 
ahd' stipulations  for  costs  in  admiralty,  in  the 'Second,*^  Third,*^ 
and  Fifth**  CirCuilis,  but  hot  in  the  Sixth  Circuit,**  nor  in 
bankruptcy  in  the  Fourth  Circuit  **  premiums' on'  supersedeas 
bonds';  in  the  Second**'  and  Ninth *'  Circuits, '  but  not  in  the 
First  Circuit,**  'preraiums  o'h'  bonds'  or  stipulations  given  to 
secure"  the  release  of 'v-essels;  and  in  the' Secohd' CircU'it  the 
amounts    paid  individuals    in    a   foreign    country   fot   giving 


82  Corporation  of  St.  Anthony  in 
New  Bedford  V.  HouliliaTi,  C.  C.  A:, 
]84  F^d.  252.  In  the  Second  Cir- 
cuit,' where  the  plaintiffs  therein 
had  paid  for  the  sten6grapliet''s  min- 
utes, he  was  directed  to  i-eport  theii 
to  the  court  for'  filing,  biit  a  mo- 
tion to  make  them'  a  part  of  the 
judgment  'rule  Was'  denied  unless 
the  defendants  should  advance  'the 
fees  therefor.  Alder  v.  Edeiiborh; 
198  Fed.  928'.''-  "" 

ssSedlacek  v.  Bryan,  192  Fed. 
361.  Where  the  successful'  party 
furnished'  a  copy  of  the  e-videhee  to 
the  other,  it  "was  held'that  he  might 
tax  t€n  cents  a  'folio  for  the  same. 

3*L.  E.  'W-aterman  Co.  v.  Lock- 
wood,  128'  Fed.  •  174;  Sedla'cek  v. 
Bryan,  192  Fed.  3^1.'     '     ' 

SB  Ibid.  '      •■■ 

87Ibid.  ' 

38  The    E.    Luckenback,    19    Fed. 


847 ;  Rogers  v.  Brown,  136-  Fed.  813. 
An  oral  order  in  Open  court  is  suffi- 
cient.   Ibid.  ! ,   I    . 

89  Edison  v.  Am.  Mutosfeope  Co. 
(S.  D.  N.  Y.),  117  Fed.  192. 

40  The''  Bencliflf,  (E.  D.  Pa.),  158 
Ffed.'-377. 

*l  Edis'ori  v.'  Am.  Mutoscope  Co., 
IIY'  Fed.- 192. 

42  Jones  V.  Edward  B.'  Smith  Co., 
183  Fed.  900.     ■' 

48  Smythe  v.  New  Orleans  Land 
Co.,  C.  C.  A.,  184  Fed.  892.   ' 

44Lee  injecter  Mfg.  Co.' v.  Pen- 
berthy  Injector  Co.,  C.  'Ci'  A.,  109 
Fed.'96'4. 

46  R/e  Hoyt,  lis  Fed.  987. 

46  The  Volund,  C.-  C.  A.,  '181  Fed. 
643.  '  ' 

47  The  Europe!,  C  C.  A.,  190  Fed. 
475. 

48  The  Gov.  Ames,  199  '  S*ed.  587 ; 
afl'd.  C.  C.  A.,  187  Fed.  40,;  48. 
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suoh-securilry-joliave  ibeem  ttatxGfi.*^:  'Fees  paidiran'! attorney  for 
the  i^kaminatibiLiiiof, -ai'iwitnessi  before^  a  mtetoiiri  of  'special' 
exa-miaer-/°  paymeatartoian  'attdrn^lcfor-  traveling  expenses,-^ 
pajwiieiiits.  ito  messtogera,!^*  paymentSito  witnesseSifor  services  in 
QXia^iiiing  ,  proiperty  :can,ceriiing  wJiieh  ithey :  afterwards  .  testi- 
fied,??, ca,nnO|t  biBi  ta^ed.  ■ ,  Digburseiiifents  for  ^suatveysi  and.pl^ns 
necessitate^  by  ,an  lorder,  to  maj^e  ,a  ipleading  ,mp;re.4gfiwte  an4 
c,er];ain,,^capnot  )).e,°*ilJMi^i^^?li?fi?!''  ^9l,',^?rP,?  ^f'^^essari^ly  used,on,;a 

Pife*iS^flP-^?[|.-^'?i^^,^-Si^!iFiS^'  t;o;ia.,,vejSS;el  ,^n4.  fpr  jnterpreljers' 
f ees  neoessajjy 'to  obtain- the  testimony  of  foreign- witnesses  ,^6^^ 
taxeH.*^.  .Disbursements  for  ciopies  of  ipodelsj  in  the  Patent 
p£ce  used 'as  evidence,  are  taxable,  bu£  not  disbursements  for 
other  models.*'  It  has '^een 'held'  that  no;iariar,fees  for  present- 
ment'iand  protest'  of, a  note,  though  paid  before  suit  was  brought, 
aPe'doiiyi'dered'  ascciJ't's,  riof'as' dalmaPs.*®  When  tlie'  defend- 
ant finally  prevailed,  and  a  decree  directing  him  to  account 
was'set'asidy,'  he  ■Wks  ailloWed  to  ¥n(3{-^3e*'fci'-lii's'billt)f  ■cds'ts'ihe 
f ^es '  which  he '  'had '  been  obliged  to  'jpay '  the  master.  ^°  '  A  de- 
fendant "who  finklly  ^^fevails  c'amiot  tax  the  hosts  he  ha& 'paid 
ujb'n  the' dvef  rulin'^  of -hisj  deniurrfer'  to  the  bill."*  Where  a 
party  obtalins  a  ptblimiMry 'iii'j'un'dtidni  'agai'hfet  the  pi-osdeiitioh 
of  an  kctidii'  at'  law,  a  contin'uanee  of  w'hich,  upon  a  final  bear- 
ing,'is' denied,  it  is  'pToJper^to'chafg^'ln  the  decree  in  equity 
wi'fti  thb' c'o'st^' of '^he''acsti6li'at  lai^.*"     In  the  distHbution-  of 

.49.Th«!iHuTktdiale,i  171  iPed. '607.  _i.  i  eiiNewM  York  B.i  &!?•  Go.  v.  N. 

,sflStr^us4  Y.  Meyer,  ,2a  Fed, ,4^7..-,  i ,,  J.  ;C.,S.,  &,,E.  ,Co.„,32,  Fe.d,.,  75^,i    Fpr 

5l\yoost^r  Vj  Handy,  ,23  Fed.  49.  the  costs  rof  a  ree(fiversh)p,  see  Kell 

58Ibid.      ''    '                 ■    '"'■■'  'v.'''r'renehard,'d'C'.'i.','i46  Fed.'245, 

53  Tuck  v..  Olds,  29  Fed._  883.  supra,  §§  324,  407-409. 

'64'Nfe'^'  Hampshire' _t.'' Co.  V. 'Til-  ""62  Spriiig  "Garden     Ins:     Co.     V. 

ton;  29  Fed.'"764:  '    '     '             '    "      '  Ahiusemeirtt' Syndicate  Co.,  C.  C.  A., 

ssLilienthal  v,  Soutliern'Cal. 'I^  178   Fed.   519.     Where  a'  suit  was 

Co.,   6i  'Fed.' ^^2.'  ''    *'" '  '             .  brought   to    erijbin  'actions  '  at'  law 

'SBThe'^ ''V'.'liUckenl)ach,C.'C.''A.,  upon  the  ground  that,  in  equity,  the 

I'D?   Fed.   888.     •''''■'"     '             ■.;.:-  plg,ifitill   had   no   cauSbs   of 'action, 

''57  Wooster  V. 'irstndy,  23 'JFed.  49^  with   an   alternative  prayer  for'  an 

68  Ibid.  apportionment      of      the      damages 

'59  Baker  v.  Howell,  4-1  Fed.  113;  against  the  several  complainants  in 

supra' 'is.  '                      '          -        "-  gjj^gg  the  court  shouM  hbld  that  the 

60"X'in'erican   D.   D.   'Co.  V.  ,'Sulli-  plaintiffi*ha3  a  riglit  to' su'e,-4t  %as 

van  M;  Co., '  ^^  Fed! '^52^/  held   tK^t  the  'co'sts '  cif  the   actions 
Fed.  Prac.  Vol.  II.— 84. 
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the  assets  of  i  an  insolvent  corporation,  the  costs  in  actions 
brought  before  the  insolvency  proceedings,  which  v^ere  allovred 
to  continue  so  as  to  establish  the  claims  against  the  assets^  were 
taxed  as  part  of  the  costs  of  the  case  in  which  the  distribution 
took  place. ^'  Where  a  gas  company,  as  a  condition  for  an  in- 
junction enjoining  the  enforcement  of  a  statute  reducing  the 
price  of  gas,  deposited  with  the  master  the  excess  collected 
above  the  former  rate  and  was  finally  unsuccessful,  it  was  held 
that  the  interest  upon  this  fund  should  be  applied  to  the  cost 
of  the  administration,  thus  relieving  the  gas  cbnipany  from  this 
expiense  and  giving  to  the  gas  payers  no  indemnity  for  their 
loss  of  interest.**  Where  a  judgment  was  reversed, , with  costs 
to  the  plaintiff  in  error,  and  the  defendant  in  error  succeeded 
upon  the  second  trial)  he  was  not  allowed  to  tax  as  a  dis; 
bursement  the  amount  he  had  paid  in  settlement  of  1jhp  judg- 
ment for  the,  costs  of  error.** ,  , 

§  421.  Costs  out  of  the ^und.  Costs  g,rp  paid  out  of  a 
fund  or  estate  in  the  course  of  distribution  by  a, court  of  equity, 
to  trustees  who  have  been  obliged  to  engage  in  litigation  for  ^he 
benefit  of  the  estate,  and.  to  persons  whp  have  been  su,cce8sful 
in, suits  brought  by  them  on  bphalf,of  themselves  and  others 
similarly  situated.^  The  expression  "trustees";  is,  used  hejce  in 
the  broadest  sense  of  the  word,  as  ijicluding,  not,  only  :th9se 
appointed  by  a  deed,  of  trust,  but  also  agents,  receivers,*  and 
personal  representatives  of  a  decedent.*  All  of  these,  when 
under  a  billiJor  an  accounting  they  account  fairly  and  pay 
the  balance  due  froin  them  'into  court,  are  entitled  to  their 
costs,*  provided-  that  they  have  not  acted  Uneohscientidusly  in 

at   law   in.ight   be   included   in   the  U.  S.  527,  26  L.  ed.  1157 ;,  Central  E. 

judgment     in    equity     against    fite  &  B.  Co.  v.  Pettus,  113 ,  U.  S.  116, 

complainants.  28.  ,L,  ed.  ,915. 

63  Robinson    v.    Mutual    Reserve  2  Atty.  Gen.  v.  City  of  London,  1 
Life  Ing.  Co.,  182  Fed.,  850.              .  Ves.  ^r.  243;  s,  o.,  3  Bro.  p-  ,0.  171; 

64  Central.  Tj.  Go.  V.  Ne.w  Amster-  Curteis   v.    Candler,   Mad.   &   field. 
dam  Gas  Co.,  167  Fed.  983.  .  .  123;  Stuart  v.  Boulwa're,  .133'  U.  S. 

65  Jennings  v.~  Burton,   177    Fed.  78,  33  L.  ed.  568.' 

603.                                          .     :.       .  ,  SRashleigii  v.  Master,  1  Vea.  ,Jr. 

§  421.     1  Co-yvdrey    v.    Galveston,  201 ;   Samuel  v.  Jones,  2  Hare,  246. 

H.  &  H.  R.  Co.,  93U.  S.  352,  23_L,  ,  *Atty.  Gen.  v.  City  of  London,  1 

ed.  950;  Trustees  v.  Greenough,  105  Ves.  Jr.  243;  s.  c.,  £i  Brb.  C.  C.  171; 
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thgi  Suit'*  or  in  the  previous i lad'iininistration  of'  their  trust;* 
The  same  is  true  when  a  suit  is  honestly  commenced  by  one  .of 
them  for  the  directions  of  the  court  concerning  his  trusteeship.' 
But  I  in  suits  brought  by  or  against  any  of  them,  except 
possibly 'Receivers,  to  which  a  stranger  is  a  party,  they  are 
usually,  if  unsuecessfuil,.' liable  personally  to  ihimi  for  the  costs 
as'  between  party  and-  party,?  which  costs,  together  with  the 
expemses'of  the  suit,  will  be  allowed  them  nipon  their  account- 
ing,'-; if  the  suift  was  prdseouted  or  deftoded  in  good  faith  for 
the  benefit  of  their  tirust."-  Costs  will  also  be  paid  out  of  a 
fund  under  the.  control  of  a  court  of  equity  to  persons  who  have 
been  successful  in  a  siiitcbHcerning  it,  brought  by  themi  in  be- 
half of  themsel'Ves' and  others  similarly  Situated  with  them.*^ 


EasMeigt  y.  Master,  1  Ves,  Jr.  201; 
Samuel  y.  Jones,  2  Hare,  246;  Cur- 
teis  y.  Ca,n(iler,  Mad.  &  Geld,  123. 

5  Henley  v.  Philips,  2  Atk.',48; 
Lloyd  'v?  Spillat,'  3  P.  Wms;  344, 
346.    [  '     .^_^'\  '\"'".   [    ^^^^       _    "'"'■-! 

6  Howard  V.  Rhodes,  1  Keen,'  581; 
d'Cailahan  ,'v.  CJobperi' '  5 '  Ves.  i).Y, 
129;  Hide  v.  Haywood,  2  Atk.  126. 

7  Hicks  y.  Wrench,  Mad!  &  Geld. 
93;  Henley  v.  Philips,  2  Atk.  48.' 

8  Edwards  v.  Harvey,  G.  Cooper, 
40;  Poole,  v.  Franks,  1  Mollby,  78; 
^!\J^stiey  y.  Wiyiainsoii,'' 2  Mollpy, 
458,  See  §313.  But  see  Tug  E. 
C.'4  S,  Co.  y.  Brigpl,  C.  C.  A.,  7,0 
Fed!  647,' cited  supra,  §  i09.  ,A 
trustee  of  a  iportgage  was  refused 
compeiisation,  out  of  a  fund  col-, 
lected  by  him,  for  the  expenses  in 
defending  a  suit  brought  by  a 
p^rty,  to  whom  the'  fund  belonged. 
Western  Union  Tel.,  Co.'  v.  Boston 
S.  D.  &  Tr.  Co.,  C.,  C:  £,  112  Fed! 

9  Cow;drey  v.  (lialvpston,  H.'&  H. 
]5..Gol,,;93-U.  S.  352,  23, L.  ed.  950; 
Hunaphrys  v.  'ilbore,  2'  Atk.  108. 
But  it  has  been  said  that  a  mere 
depositary  should  be  allowed  ho 
cosjs  or  counsel  fees  hey ond  the  ex- 
pense of  a  watching  retainei-  to  his 


attorney,  which,  however,  should  al- 
so iiiclude  the  expense  of  preparing 
his  answer.  Fullerton  v.  Bigelow, 
C.  C:  A.,'  177  Fed.  3o«.  Counsel  for 
a  trustee  are  not  ordinarily  entitled 
to  compensation  out  of  the  funds 
collected'  by  a  receiver  for  services 
rendered  after  the  receivership  was 
constituted.  Guaranty  Tr.  Col  v. 
Chicago  Eys.  Co.,  C.  C.  A.,  185  Fed. 
411.  But  see  Burden  Central  Siigar- 
Eefiniiig  Co.  v.  Ferris  Sugar-SIfg. 
Co.,  C.  C.  A.,  87  Fed.  810;  Haight 
&  Fi-eese  Co.  v.  'Weiss,  C.  C.  A.,  165 
Fed.  430,  164  Fed!  688! 

10  Henley  v.  Philips,  2  Atk.  48; 
Lloyd  V.  Spillat,  3  P.  Wms.  344, 
346;  Central'  Tr.  Co.  v.  Valley  E. 
Co.,  55  Fed.  903.  The  trustee  is  hot 
entitled  to  compensation  where  he 
has  acted  in  the  interest  of  one  of 
the  parties  to  si  controversy  con- 
cerning a  right  to  'sha.r^  ifl  the  trust 
funds.  Pike  v.  Cincinnati'  Realty 
Co.,  C.  C.  A.,  179  Fed.  97.    ' 

11  Trustees  v.  Greenough,  105  U. 
S:  527,  26  L.  cd.  I'lSt ;  Central  e!  & 
B.  Co.  V.  Pettus,  11^  U.  S.  116,  28 
L.  ed.  915;  Ex  parte,  Jaffray,  Re 
Waite,  &  Crocker,  1  Low.'  321;  Eo) 
parte  Plitt,  2  Wall.  Jr.  453;  Stew- 
art V.   C' &  0.  C.  Co;,  5  Fed.  149. 
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Instances  of  this  are. a  suit  brought  by  a  single iereditor  ifor>  a 
general  administration  of  assets,^^'  and  by  a  single  beneficiary 
of  a  trust  to  prevent  a  loss  to  the  tirust  estatey^^i  and  by  a  'stock- 
holder for  the  tenefiti  of  the  corporation.^*!. Costs  and  a  counsel 
fee  out  of  the  fund  are  usually  allowed .  toi  the  successful  party^ 
upon  a  bill  of  interpleader  or  ^  bill.  in.  the  nature  of  an  iniber- 
pleader.^'  Costs  have  been'  allowed'  in  a  similar  oa^e  sto.  a  party 
who  by  his  litigation  had  benefited  ;the .  fundy' alithOTigh.he, 
eventually  failed  to  collect  his 'oAvn  claim -against  itJ^*  :  Such 
costs  are,  in  the  distribution  of  the  fund,  paid  before  lalL  claims' 


Bufrrougha  v.  Toxaway  Co.,  C.  C. 
A.,  185,  Fed.  435.  ;  ,Cfe4itprs  who  are 
allowed  to  intervene  in  such  a  suit 
are  not  entitled  to  an,  allowance. 
Robinson  v.  Mutual  Eeserve  Life 
Ins.  Co.,  182  Fed,,  850.  rtisburse- 
ments  paid  by  a  part  of  the  credit- 
qrs  .for  the  investigation,  by  an  ae- 
cpfliitant  pf  the,  books  of  an  Insolv- 
ent corporation,   whicn   resulted  .in 


I  ,  l*,For  allowances  qf  attorneys  fee^; 
t_o,  minority  ptoekholders,  see  .Meelc^r; 
V.  Winthrop  Iron  Co.,  it  Fed.  48; 
Wi,l,liam  Firth, Co.  v.  Mille^  Cqtton 
Mills,  1,29  Fed'.,  141;  rev,e'rsed's. 'o.j^ 
as  Lainar  y.  Hall  &  Wiinberly,  C.  C. 
A.,'  129;  Fed;  79;  McCour't  v.  Sing-' 
e^s-Bigger,  C.^C,  A.,  145 ,  iFed. :  1 03,, 
holding  that  a  stockholder,  who,  by 
his  suit,  recovered  a,  fund,  was  en- 


tile realization  of  a  large  sum  to, the      titled  to,  be  paid  his  attorney's  fee 


re.ceivership,  Were  repaid  out  pf,  the 
fund.' '  Sands  v,  E,  S.  Greeley  &  Co., 
83,  Fed.  772.        ,.,,.,',,.; 

12  Bennett  v.  Qoiiig,  1  MoUoy, 
527;  Hare  v.  Rose,  2  Ves.  Sen.  558., 
RO|binson  y.  Mutjial  Reserve  Life 
Ins.  Co.,  182..;Fed,  850,  w%r,e  the, 
cojijisel ,  f or  the;,  complainant,  w^re 
given  an  allowance  for  services,  ben-j 
eflcia,!,  to  all  the  creditors,  which 
were  rendered  after  the,  appointment 
of  the  ..receivers,  A  solicitor,,  ein 
ployed  by,  the,  copiplainan,t  after  the, 
suit  h9,s  been  brought  and,t}i,^  re-, 
ceiver  appointed,  wap  not  allowed  a 
counsel  fee  from  the  land  when  h,e 
had  rendered  no  services  be:nefici£il, 
to ,  the  same.  Barker  v.  SP|Uthern 
Bldg.  &  Loan  Ass'n.,  181  Fed.  638, 
See,  however,.  Mason  v.  Oodwise,  6 
J.  Ch.  (N.  Y.)  ,183. 

13  Trustees  v.  Greeijough,  10^  U. 
S.,  527,  26  L.  ed.  1157.;  Stewart .  y. ,, 
C.  &  0.  C.  Co.,  5  Fed.  149.  , 


and, the  other  expenses  of  the  litiga- 
tion, but  tfiat  other  stockholders  and 
officers,  who  resisted  such  recovery 
by  defending  in'  the  .name  of  the 
corporation,  were  not ;  ,  Grant  v. 
Lookout  fountain  Co.,  93  'I'enn. 
69,1,  27'.  L.E.A'.'  9S ;  Alexander ^v.'  At- 
lanta, etc,,' R.  R.  Co.^  1I3  Ga,  193, 
54  L.R.A.  305 ;  Forrester  v.  Boston, 
etc-.,,  Co.,  29  Mpnt',397,  74  Paci  1088.' 
Cpiley  y.'^V^^olcpWC.  C.  A.,  Is'/'t'ea. 
565.  See  Singers-Bigger  v.'  Young, 
C.  C.  A.,  166  Fed.  '82,  8'6l  'But  'see 
Kinney  v,  Columbia  Sav,  &  L.  Ass'n, 
n'3,  Fed!  359';,  Cuyler  vi '  Atlanta  &' 
k'c.R.  Co.,  i32  Fed.  570. 

15  Dunlop  V.  Hubbard,  19  Vesey, 
205;  ,Dpwson  v.  Jlardcastle.  2  Cpx 
Eg,..  27,9;  Louisi,ana  State  Lottery 
dj),.^  V.  P^arl5;,  16;''Fed.  20;  Mutual', 
Life. Ins.  ,Co,  v.'Lane,  151  F'eci!.S76; 
s«pr(i,,§§  157  and,1^8.         '       ' 

16  Ex.  »o,rte,Plitt,"2'Wall.' J^^^^^ 
Fechheijnep ,  v,  , Baum, ,  43  Fe,d.  719, 
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aigamsfr it,  except'tho'se ^ of  tiusteesi wliOi ikave  not , been sguilty  of 
miscondue't.*''  The  sajme  rule  applies  to  f  a  suit  brought  by  a 
single'  creditor  of  the^  estate  against' an  executor  or  adminis- 
trator for  the  satisfaction  of  his  own  claim;"  In  such  eases 
the-personal  representative  eani  only,  recover  his  costs  from;  that 
part' of'  the  estate  which  remains  after  the  complaimant/has 
been  paid  the  full  amount  of' his  claim;  with  costs,  even;  though 
the  creditor  thus  sweeps  a'w^'ly  the  entire  estate.?'  Notiso,  ho^r 
ever]' when  a  bill  is  ifiled'  by 'one  creditor  in  behalf .  of  himself 
and  the  fest^for  as  general;  adininistration  of  assets;;  in  which 
case  the  personal  represB'a'iative'is  always;  entitled;  to  his:  costs 
out '•  of" "the  '  fund' unless  he 'has  forfeited'  them  by  his  mis- 
conduct^" Where-the' laches 'or 'iiiaction;  of  the  trustee  under-: 
a 'mortgage 'has 'caused  a^suit  by  a  bondholder  or  a  junior  in- 
eumbraileer  to  preserve' th;S'mortgag-ed  property,  and  the  former 
action  in  the  suit  has  been  of  no  special  value  to  the  fund,  he 
may  be  disallowed  dompensatipn  from  ttefunduntir  after  satis- 
faction of  the  beneficiaries,  iwho  appeared,  by  their, own  csoungel 
in  the  suit:^*     It  has  been  held  that  such  costs  should  not  be 


730;  CentlalTr.  Co.  V.  Condon,  C. 
C.  A., '67  Fed.  84,  111;  D.  G.'Tomp^ 
kins  ebi  V.'  Cheater  Mills,'  90'  Fed.' 
37.  But  see  Weed  v.''t!eritrkl  'Ga.' 
Ey.  Co.,  100  Fed:  162.  'See'Ui^.  v.' 
Boyd',' 79  Fed.  858;  Jeffers'on  Hotel 
Co.'V:  Brlilnbaugli;'  C-  C.  Ali  168 
Fed.  867,  where  thd  fund  w'as  diS*' 
tributed  among  sub-coiitfaet'ors  aiid 
creditor's' of  the  complainant;  Haehn' 
l(?il  v;  Drayton,  C.  C.  A.,  192  Fed. 
.300,  where  the'  first  decree'  obtajiied 
hy  the  attorneys"  was  set' aside  for 
want  of  notice  to '  the'  trustee^  lihder 
the  mtirtgage,  but  a'  substituted  "de- 
cree w^s  subsequently  entered  fbuh'd- 
ed  upon  the  pleA.ding '  #lii'eK  'th'ey 
tod'  filed.  In  sueh  a  case,  wtere  the 
order  appointing  the  receiver  was 
re^elr^d;  the  allowance '  of  co'Jnp^li- 
sdtion  to  the  solicitor  who  proclired 
the  a;ppointlnent  wag  also  set  aSide*' 
Jacksonville,  T.  &  K.'Wi  Ry.  Co.  I?": 
American    Const.    Co.,    57    Fed.  -66.- 


Wh'ere'' a  bill  for  the  dissolution  of 
a  corporation  was  diSniisSed  because 
a '  suit  for  the  same  purpose  '  had 
been  previously  brought  in  the  State 
where  it  was  iircoriporated,  it  was 
held  that  the  corporation  was  not 
entitled  to  an  allowance  for  counsel 
fees.  Groonl  v.  Mortimer  Land  Co., 
0.>  C.  A.-,-192' Fed.  849.  '""      ■ 

''  "Bennet  V.  Going,  iMoUoy,  529. 

18  Humphreys  v.  Moore,  2  'Atk.' 
108;   Davy  Vl'Seys,  Moseley, ' 204'. 

19' Adair  v'.  Shaw,  1- Schi  & 'Lef. 
243;  280;  lUvedale'  v.  Uvedale,  3 
AtTs:  117.     '  '■"  ■"'     ■ 

20  Bennet  v.'  Going, '  1  Molloy,  529 ; 
Young' V.  Everest,  IE.  &  M.  426:' 
Minuse  V.  Cox.'S  J.  Ch.  (N.  Y.)  441, 
9' Am.  Dec.  313;  ' 

81  See  D.  A.  TompkiUs  Co.  v. 
Cheste'r  Mills;  90  Fed.  37;'  Bound 
V.  SoUtli  Carolina  Ey.  Co.,  59  Fed. 
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allowed  in  advance  of  thei  general  distribution:  of  the  assets,  or 
until  all  the  persons  interested  have  an  opportunity  to  ibeiheard.^^ 
An  allowamce  may  be  made  directly  to  the  attorney  or,  to  his 
client  in  the- discretion; of  the  court, ^'  and  the  court  in  determin- 
ing the  amount  thereof  ma,y  properly  be  guided  by  ithe,  judge's 
knowledge  of  the  extent  and  value' of  ithe  services  rendered.^* 
At  least  in  States  where  the  statutes  give  attorneys  a  lien 
upon  their  clients'  causes  of  action*'  or  property  so  obtained,'* 
the  courts  will  enforce  the  lien,  which  canriot  be  defeated  by 
a  settlement  made  by  a  client  without  ihis  authority.*'  It  has 
been;  held  that  this  lien  can  be  enforced  against  funds  paid, 
voluntarily  to  the  corporation  by  defendants  to,  a  stockholder's 
suit  to  recover  the  same.*'  Where  attorneys  representing  cer- 
tain heirs  in  litigation  to  recover,  land,  obtained  tibe  appoint- 
ment of  a  guardian  ad  litem  for  an  infant  heir,  who  was  madp 


22Girard    Tr.    Co.    y,    McKinley- 
Lanning  L.  &  t.  Co.,  135  Fed.  180. 

28  CoUey  y.  Wolcott,  C.  C.  A.,  187  - 
Fed.  595. 

24  Ibid. 

25  ife  Baxter  &Co.,,C.  C.  A.,  154 
Fed.  .22;  Bray  y.  Staples,  C.  C.  A., 
]  8.0  Fed.  321.  Where  it  was  stipu- 
lated that,  in  consideration  of  thj 
payment  of  a  large  sum  of  money  to 
the  reeciver,  the  fees  and  e.\penses 
of  the  .defendants',  counsel  .should^  be_ 
paid  out  of  the  fund  it  was  held, 
that  the  fact  that  unsuccessful  -  ap-, 
peals  were  taken  by  the  defendants 
to  the  Circuit  -  Court  of  Appeals  and 
,to  the  Supreme  Court  of  the  United 
States  did ,  not  deprjye  the.  court  lof 
Original  jurisdiction,  of  jurisdiction 
to  make  allowances  out  of  the  funds 
in  accordance  with  the-  stipulation. 
U.  S.  V.  Stonp,  C.  C.  A.,  187  Fed. 
577.  In  Byan  y.  Phila.,  &  Eeadjng 
Coal  &  Iron  Co.i  (E.  E.  N.  Y.)  189 
Fed.  253,  it  was  held  that  fifty  per 
cent,  of  the  amount  collected  upon  a 
settlement  jnade  after  the  case  had 
ben  prepared  and  called  for  trial 
was  not  excessiye  where  the  fee  was 


contingent  upon  success, ,  although 
the  plaintiff  was  an  infant.  That  a 
contract  for  a  contingent  fee  of 
fifty  per  cent.  in.  an  action -for  dam- 
ages for  negligence  is  not  unreason- 
able is  settled  in  the  State, of  New 
York  in  Fisqher-Hansen  y.,Bi;ooklyn 
Heights  R.iR.,  173,  N.  Y.  492.  In 
H:e;-pian;y.,Met.  St.  Ey.  Co.,  (S.  D. 
N.  Y.)  ilSjl.Fed,  a84,,.,the  court  re-, 
fused  to  enforce  a  contingent  fee  of. 
one-half  the  recoyery  when  a  settle-i 
ment  was  made  before  trial.  In 
Miller  v.,  Kelly,  C.  C-  A.,  12,5, J^ed., 
212;  reversing  ,116  Fed.  545;  held 
tha,tj  in  a  similar  case,  the  questiqn; 
whether  s,uch,  a  contract  was  fa,ir 
and  not  unconscionable  should  \>^i 
submitted  to  the  jury. 

26Colley  y.  Vyolcott,  C.  C.-A-,  187 
Fed.  595,  where  no  reference  to,  such 
a  statute,  was  made, 

27iSe  Baxter  &  Co.,  C.  -C.  A.,  :154 
Fed.  22.  , 

28]\Ieighan  v.  Am.  Gr;£(,ss  Twine 
Co.,  C.  G.  A;  154  Fed.  3,46.  .ffqntra, 
Re  Meighan,  106  App.  Diy.  ( N.  Y. ) 
599.  See  Hary,;  Law  Rev.,  Jiiy, 
211.  ,   .., 
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the  defendant,  and  such  guardian  a^jpeared  and  was  allowed 
a  fee,  it  was  held  that  they. could  not  afterwards  daim  compen- 
sation from  th^  minor's  interest  because  their  services  inured 
to  his  benefit-^'  It  has  been  held,  in  the  Second  Circuit,  that 
where  attorneys  have  been!  employed  by  a  plaintiff  under  "a 
contingent  fee,  the  court  has  discretiqnary  power,  upon  their 
disagreement  with  their '  client,  to  grant  an  order  of  substi- 
tution, conditional' on  the  plaintiff's  paying  a  reasonable  com- 
pensation for  theiir  services^  already  rendered,  and  their  dis- 
bursements.'" .  It  has  been  held',  by  a  State  court,  that  an 
attorney's  lien  upon  a  cause  of  action  .can  be  enforced,  after 
the  removal ,  of  the  suit  to  a  Federal  court  and  its  discontinu- 
ance there  upon'  a  settleinerit  with  the  blient.'* 

§  4;22.  Costs  as  between  solicitor  and  client.  Costs  pay- 
able out  of  a  fund  in  court  are  termed  costs  as  ,between  solicitor 
and  client.^  Costs  as  between  solicitor  and  client  include  all 
reasonable  expenses  and  counsel  fees,  and  are  not,  like  costs  as 
between  party  and  party,  confined  to  the  amount  named  in  the 
statute.^    .  Five  per  centum  of  the  fund  collected  was  held  a 


asTuU  V.  Nkshi  C.  C.  A.,  141  Ked. 
557.  An  agreement  between  a  guar- 
dian ad  litem  and  an  attorney  as  to 
the  amount  of  the  la,tter's  fees  is 
not  binding  unless  ratified  by  the 
court.  '  Kyan  v.  Phila.  &  Reading 
Coal  &  Iron  Co.,-  (E.  D.  N.  Y.)  189 
Fed.  253.    See  §  90,  supra. 

30  Du  Bois  V.  Mayor,  etc.,  of  City 
of  New  York,  C.  C.  A.,  134  Fed.  570. 

31  Oishei  v.  Pennsylvania  R.  R. 
Co.,  117  App:  Div.  (N.  Y.)   110. 

§  422.  1  Trustees  v.  Grtenough, 
105  U.  S;  527,  26  L.  ed.  1157. 

*  Trustees  v.  Greenough,  105  U. 
S.  527,  26  L.  ed.  1157;  Cowdrey  v. 
G.,  H.  &.  H.  R.  Co.,  93  U.  S.  352, 
23  L.  ed.  950 ;  Ex  parte  Jafifrey ;  Re 
Waite  &  Crocker,  1  Low.  321;  Ex 
parte  Plitt,  2  Wall.  Jr.  453;  It  has 
been  said  that,  '  for  gathering  the 
facts  and  trying  a  bill  in  equity 
$400  is;  ordinarily,  a  reasonable 
counsel  fee;  but  that,  under  special 


circumstances,  $500  may  be  allowed 
upon  the  substitution  of  an  attor- 
ney. Morton  v.  La  Roche  (S.  D.  N. 
Y.),  116  Fed.  1022.  $1,000  was  al- 
lowed for  the  preparaition  and  serv- 
ice of  a  bill  under  which  receivers 
of  a  Building  Association  were  ap- 
pointed. Miers  v.  Columbia  Mut. 
Building,  &c.,  Ass'n.,  (S.  D.  N.  Y.) 
166  Fed.  781.  $1,200,  foi*  institut- 
ing an  action,  in  which  receivers 
were  appointed,  and  conducting  the 
proceedings  generally  for  the  bene- 
fit ojf  all  the  creditors,  was  allowed 
a '  firm  of  lawyers,  although  one  of 
them  also  received  $4,000  for  serv- 
ices to  the  reeoivers.  Ely  v.'  Van 
Kannel  Revolving  Door  Co.,  (E:  D. 
N.  Y.)  184  Fed.  459.  $30,000  was 
allowed  a  firm  of  lawyers  for  filing 
original,  amended  and  supplemen- 
tal bills,"  and  bringing  a  large 
amount  of  assets  into  court  for  ad- 
ministration and  conservation,  when 
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reasonable  eoamsel  fee  in  sucli  a  xase,  ■when  the  fund  waS 
largei,^— that  is,. inorei than  sevenLty-five  thousand  dollars.*  Hen 
per.  centum  of  the  fund  icollected  was >  held  a  reasonable  counsel 
fee,  when  the 'fund -was' less,*' and  larger  perdentageS  have- been 
allowed.'  '  In  no  icasey  however,  will  the  personal  expanses  and 
compensation   for   the   personal  services  of   a   person,    not  ^a 


they  were  ,also  paid  $35,000;  for 
services  to  the,  receivers  up  to  a  cer- 
tain tinje.  Guaranty  Tr.  Co.  v.  Chi- 
cago Rys..  Co.,  C.  C.A.,  Seventia'Ct.',' 
185' Fed'.'  411;  ■    ''    '  ■:-'.!:■.. 

,  3  Fechheimer  v.  .Bauni,i.43  Fed. 
719;  Central  R.  &  B.  Co. ,  v.  .Pet.tus,! 
113  U.  S.  116,  128,  28- L.  ed.  ^35,' 
919.     /"   '      ■-■'■'    i'«P  "''-''-■ 

*  Where  'the  amount'  collected  was 
$35,869.77,:  the  plaintiff^s  counsel 
was  allowed;  ten  per  ..cenit.  thereof. 
Harrison  v.  Perea,  168  U.  S.  311, 
317,  42  'L.  ed!'  478,  480.  'See  also 
Adams  v. ;  Kepler  M.  Co.,  38  Fed. 
281. 

5  For  a  case  iwhSre^^  an  ,  attorney 
was  allowed  $1,0,00  !  out  of  a  fund 
of  $2,500,  see  :Smith  v. .. Cooper,  120 
Fed.  230.  Where  counsel  were  paid 
$2,000  for  disbursements  and  it 
-was  agreed  that  their  compensation 
should  ibeiliberal  -in"  case ; of . iSiiccess, 
it  was  held  that,  oner  third '  of  -  the 
fund  coaiected,  $91,420,  should  ;  be 
-allowed,  them.  Frink  v.  McComb, 
60  Fed.  486.,  Wiere  $186,000  was 
recovered  in  a  suit  for  theioonstruc- 
tlon  of  a  will,  and  to. determine  the 
effect  lof  certain  advancements, ,  the 
Circuit  Courti  of  Appeals  allowed 
$57,094,!  increasing  the  allowance  .by 
the  master,  of  about  ;31  per  cent., 
namely  $51,892.  Of  this  increased 
amount  $20,000  was  paid  the  coun- 
sel upon  whom  rested  the  burden  of 
the  litigation;  two  other  attorneys 
received  $14,797  each;  and  the 
fourth,  whose  services  were  confined 
to  two  arguments   in  the  Supreme 


Court,  of  the,  United  State.s,  only  $7,- 

■  ,,500.  ..  p-ilden  ,v,  Cowan,  C.,C;  A.,.,123 
Fed.  4^.  The  origiiial  litigation  is 
reported   as  'Adorns   y".'  Co'w'en,    1'74 

'  U.'Sv  800,  43  L;'ed;  1188,  177  u:  s! 
471,  4  4L.[.ed.<851;'  Cowen  v.  Adams, 

;  C.  ,C.  A.,  78. Fed,,  5^6,  24  C.  C.,,A,. 
198.  In  a  case  involving..  $208^000, 
the  eourV  allowed  $5, 000  to' the  lead- 
ing eciunsel  in 'the  Circuit  Court  'of 
Appeals  and  $10^000,  to  be  divided 

;  bftt,we,en[two  p.Q'^inspl  in  the  ,S,ypremp 
Court  of  the  United  States,  although 
the  appeals  w6re  successful.  U.  S. 
V.  Stone,:  C.  C.  A.,  187  Fed:  577,  580. 
Twenty  per  cent,  of  $25,000  was  held 
to  be  a  reasonable  contingent  Sfee 
when  ,the,  amount  was-  not  specified 
in  the  agreement  between  elient  and 
attorney.  St,  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Clark,,.  51-  Fed.  483.  $1,000 
was  allowed  foi-ithe  feeiof  a  counsel, 
who  ifijed,  a  bill  igf  .interpleader;  up- 
on a.  life  insurance  policy  of -ithe 
fatre  value  of  $50,000.  ilutual  Life 
ins.  Co.  V.  Lane,  151  Fed.  276.  $150, 
,'H«hen..  the  I  amount  was  $10jOOO.  Mc- 
Namiara;,v.  Provident  Sav.  Life 
Assur.  ,So,c.,  C.  C.  A.,  114  Fedi  910, 
912.  See  Mutual  Life  Ins.  Co..  v. 
Farmers',  &,  Mechanics'  -Nat;  Bank, 
173  JPied.  390,  402.  Where  a  party 
sued  by  a  trustee  in  bankruptcy  for 
$500  paid  !the  money  into  court,  up- 
on thei.njaking  of- the  bankrupt's 
wife ;  an  -additional  .defendant,  it  ^pa? 
allowed  $25  as,  .an  i  attorney's  fee. 
Caten  \:  Eagle,  Building  &  Loan 
Ass'n.,  177  Fed.  9,96.  Where  an  at- 
torney had  asked  for  ,a  payment,  on 
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tjiusteejiwko  has  etigalged!  in -litigation  in  behalf  of  himself  and 
othersybeiincluded  in  them.^    • 

'§/  423'.-  Taxation'!  of  '  costs.  Costs  as  hk'Ween'  partyand 
pdrty  are  taxed  by  'a  judge  or  'clerk'  of  the  court, ' aid  are  in- 
cluded in  and  form  a  portion  of  the  j-udg-ment  or  decree.^  'It 
is  the  better  practice- 'to  serve,  itt^on  the  adverse  ^arty,  n6tiee  of 
the  taxation  "with  a  copy  of  the  proposed  bill  ()f  edsts,*  but 
oOsts  are  often  taxed  esc  pari^.  To  each  bill  of  costs  should'  b6 
atta;Ghed  an  affidavit  by  sbnie  person  acquainted  with  the  facts, 
stating'  that:  the  services  for  Mfhich  fees  are  charged  were  per- 
forihed.?.  Receipts  rhay'ibel  substituted  f br 'affldavdts,  even,  it 
has-been  lieldj  as;  regards'  ipaynaieuts  for  the  fees  of  witnesses;* 
It  basibeen  said  that  'the  court  will  not  on  the  faixation  enforce 
a  stipulation  that  disbursemeiits'hbt  allowed  by  rule  or '^tatutS 
may 'be'iirLClnded  iu-'the  bill' of  costs.*''  The  bills  vs^hen  tiaxed 
mufet 'be  filed  with  the'- p^^pe'rs' 'in  the  cause.*  .  When  the  tax- 
ation is  by  the  clerk,  a  motion  for  a  reta-xatioh  of  the  costs 
may  be  made  beforfe^'^or  ^h'^k^lal'-laiien  to,  a^^"udg^  of  the 
court.''  A  party*' who  objects  td'a' chai^fe' in  lump  should  de- 
account,  it  was  held  :thati  he  had  not' i ;  affidavit  or  Mrtilficate  'stated  'the 
thereby  yr.aiyed  hi§.  CQntrftct,  right,  "place  from  whifih  ^ql^.came  toiat- 
to  a  liberal  contingent  fee.-  Frink  tend  tria,!,'^  instead  of  the  place  of 
v'.'McC6niTb,''66  Fed._486.  Astb'the'  '  ^heir  respective  residences,  The  Gov.' 
extent'of -an  atJtornfey'r  liieh;  siee"'  Ames,  C.  a  A., '  187  Fed.  40,  49; 
Mass.  &  So.  Coiist.  Co.  v.  Tp.  of  and  where  the  only  affidavit  as  to 
Gill's  Creek,  48  Fed.  145?  Claflin-'V.  residence  was  based  entirely  li^yin 
Bfinnett,  SatFed.  693;iGbe  V.  WestJ      info'rniatioh.  Ibid.  •'''  ' 

ern  R.   Co.,.  65   Fed.   16.     A   States  4  Primrose    v.    Fenno,    113    Fed. 

stfitutfi  iegulatiiig /the  allowance's  in      375.''      '     '  -      ^    .- 

a,  partition  suit  was  followed' 'by 'ir         'SLee  v.  Simpson',' 42' FM.  434.' 
FederaUCouEt  of  Equity.     WMlard  6  0.  S.'  R.  S.,'§'983.  ' 

V.  Serpell,,<62  Fed:  625.'  i      ''•      '  7/Je''  strausS   v.   Meyer,   22    Fed. 

:'»iri:UStees  v.  Greenoiighy  105  U.'  467;  Tuck  v.  Olds,  28  Fed.  883. 
Si  527,-26  L.,  edi  1157i'  See  U.  S.  v.  Whfere  a  doiirt  rule  prcrvided  thit  an 
StonejiC;  0.-A.Vl'87!'Fedl  577.     '  appeal   frbm  "the   taxa'tiori   by   the' 

!.-,§i:423;  /lU.  Si  R..  S.,  §'983i  diirk  mUst'te  taken 'livithiri  ten  days 

*  For  the  cbnstructiori  of  the  rule'      therraftet, '  ah    appeal    taken    after 

^of' 'thS"  Ninth'   Circuit   'upbn    this'      tUd   Specified    time    ValS"  disnilssgd, 

point,  see  Spoor  >V.' Riverside 'Coun'      although   the   successful  party 'had' 

tJii^ill3vFed:. '26.'     '>     '>       '"  '  noticed  the  siime  for  hearing.^'  Sny- 

SU.  S.  R.'  S.-,  §>98^;  'Jerihan  v.'      d^r  v.  Mcdartliy,  C'C' A;^  lt)7  Fed.' 
Sfewilrtj)  32:Fea':  271.  •  Fees'-of"Vlt-      16fe.  '      ■'     -  ■     '    ' 

nesses    were    disallowed   Whfere- '  the' 


1338  COSTS..        '  [§;  424 

mand  a  speqification:  of  the)  items  i  of  -which  it  is  composed.' 
Where  there  is  a  dispute  as  to  a  question  of  ifaotj  inaterial  to 
the  taxation  of  a  bill  of  costs,  a  reference  to  an  auditor-  inay<  be 
made-^  Costs  as  between^  solicitor  and  client^  are  taxed  by 
the  court,  usually  by  means  of  a  reference  toa  inaster."  Costs 
taxed  in  the  Circuit  Court  of  Appeals  without  objection  cannot 
be  objected  io  for  the  iirst  time  in  the  District  Court  after  a 
r-emand."  Where  the  Supreme  Court  affirmed  a  decree  with 
costs;  of  i the!  court  below  as  well  as  of  the  Supreme  Court,  it  was 
held  that  the  latter  court  had  no  power  to  grant ;  costs  _as 
between  solicitor  and  client  out  of  the  fund.*^  It  was  iheld 
that  -unpaid  fees  of  officers  need  not  be  formally  taxed  as  costs  5 
hut  that  if  they  are  of  record  or  entered  on  the  proper  writ, 
that  will  be  sufficient  to  support  an  exeeutiojii  for  the  same ; 
and  that  an  error  in  such  taxatioii  may  be  corrected  by  thei  clerk 
subsequent  to  a  settlement  between  the  parties,  after  a  reversal 
of  the  judgment.';* 

§  424.  Appeal  from  taxation  of  costs.  Ordinarily,  no 
appeal  will  lie  to  a  court  , of,  review  from  a  deci^ee;  in  equity,^ 
or  admiralty,*  when  the  sole  ground  of  error  is  the  allowance 
of  costs  between  party  and  partyi"  A  court  of  review  may  re- 
verse a  decree  for  an  error  in  taxing  costs  as  between  party 
and  party,'  and  in  allowing  an  attorney's  fee,*  and  for  an  error 
in  taxing  costs  directed  to  be  paid  to  the  clerk,*  and  also  for  an 

SDedekam  v.  Vose,  3-BlatcM.  153.  2  The  Eva  D.  Rose,  C.  C.  A.,  166 

SBottomley  v.  U.  S.,il.  Story,  153-  Fed.  101.    But  see  Roberts  V.  N;'Y. 

10  Trustees  v.  ,6reepougH„  105  U.  El.  R.  Co.,  155  N.  Y.31.  • 
S.  527,  26  L.  ed.  1157;   Central  R.  !» The  City  of  1  Augusta,  0.  G.  A:, 

&  B.,Qo.y.  Pettus,  11,3--U.;  S.  116,  80  Fed.  297,  307,  citing  O'Remy  vi 

28  L.  ed.  915;  Gowdrey  v.  G.,  H.  &  Morse,,' 15  How.  62,   124,  14  L.  edv 

H.  R.  Co.,  93  U.  S.  352,  23  L.,  ed.  601,  628;   Burns  y.  EoSe(ns*ein,  135 

950,.  :  :  U.  S.  r449,  456,  34iL.-cd.  193,  1196. 

"Fidelity  &,  Deposit  Co.  ,v.  Ex-  But;  see  DuBois.  v.  Kirk,  158.  tf.  S. 

panded  Metal  Co.,  183  Fed.  568.  58,  67,  39  L.  ed.  895/  898;  'Game- 

12 Mason  V.  Pew.abie  Mining  Co.,  well   P.   A.   Tel.!  Co.   v!  ^Muiiifeipal 

153,y!  S.  g61,.366,  38  L,  ed.  745,  Signal  Co.,  C.  C  A.,.77  .Fed.- 490; 

18  Hoystradt  v.  Delaware,  L.,&  W.  Blanks  v.  iKlein,  C.  C.  A.;  78ilFed. 

R.  R.,  J82.  Fed.  880.  .  ,  ',,,1,  395,  and  cases:  *here  icit^d.  >.,    '.>■.:'• 

§  424,  ,,1  Stuart  V.  Bpulfl^ar?,  J.33,  4  Citizens'   Bank   v:    CaiinoM,!  164: 

U.  S.  78,  3?  L.,ed.  568,;  .Harding  v.  U,  S.  319,  41  L.  ed.  451.-      -        s 
Corn  Products  Mfg.   Co..  C.  C.  A.,  ,S^e,  Michigan  Cent.  R;  Co.,  d  G.- 

198  Fed.  628.  A.,  124  Fed.  727. 
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erronedus  construction  of  its  own  decree  concerning  a  division 
iof!  the  costs.®  An' appeal  lies 'from  a  decree  aivarding  costs  as 
between  solicitor  and  client.'  tipon  such  an  appeal,  the  court 
may  reverse- the  decree  if  the  costs  have  been  awarded  upon 
erroneous ' principles; '  or  because'  the  kniouht  allowed  is  too 
large,'  or  too  small,*"  although  it  rarely  inferferes  with,  the  dis- 
Gretioti  of  the  court  below  in' these  respects.'* 

§  425.  Security  for  costs.  A  coniplainant  who  does  not 
reside  within 'the  district  may  be  compelled  to  give  security  for 
cpsts-*  The  matter  is  usually  regulated  by  a  rule  of  the  court ; 
but,  in  the  absence  of  such  a  rule,  a  court  of  equity' has  inherent 
power  to  direct   such   security  to  be  filed.*     In   actions    at 


>  SEell  V.  TTrenchard,  C.  C.  A.,  146' 
Fed.  245.  ;   •  :    ,. 

''Trustees  v.  Greenough,  105  ,U.,j 
S.  527,  26  L.  ed.  -il57.  Where  the 
appleal'  was'  from  an  ordfer  as  to 
costs  entered  at  the  foot  of  a  final 
decree,  but  the  transcript;  djdlnot, .; 
contain  the  decree,  nor  anything  to 
show  whether  evidence  was  taken 
upoA  the  application  for  the  order'; ' 
it  was  held  that  there  could  be  no 
reversal  unless  error  was  manifest 
in  the  terms  or  subject-matter 
thereof,  and  that  in  the  absence  of 
proof  to  the  Contrary  it  would  be 
iKres'iimed  that  the  parties  affected 
were  before  the  court,  there  having 
been  ah  '  apportionment  between 
them.  Corn  Products  Eefihing  Co. 
V.  Chicago  Seal  Estate  Loan  db  Tr. 
Co.,  C.  C.'a.,  185  tei.  631 

8  Trustees  v.  Greenough,  105  U. 
S.  527,'  26  L.  ed.  ii57;  Cehtral  R. 
kB.  Co.  y.  .Pettus,'ll3  XJ.  ^.'}l&, 
28  L.  ed.,915<  Where  a  cprporatj^on 
was  sp:  insolvent  that  it  had  ."^o  i?" 
t^.esit  .in  the  taxid  cpHefited  by  the 
disposition  of  its  ^sets,  it  T»as  held 
that  it  could  not  bg  })e?.rd  upon  su(^i 
an  appeal.  Haight  &  Freese  Cq*  v. 
Weiss,  C.  C.  A.,  165  Fed.  430. 


'^  s'CentralE.  &  B.  Co.  v.'Pettua, 
113  U.  S.:  116,  28.  L.  ed.  915;  Har- 
rison v.  Perea,  168  U.S.  311,  317, 
.4£l.  ed.  478,  480. 

'  lOGliddenV.  Cowen,  C.  0.  A.,' 123 
Fed.  48'.  -■i'''"'-  ■'  ■''■'':<    ■'■' 

.  11  Trustees  V.  Greenoughj  105  U. 
S,  527,,  26  L.  ed.,1157;  Stuart  v. 
Boulware,  133  U.  S.  78,^  33  L.  ed. 
568;  Sloan  V.  Mitchell,  C.  C.  A.,  '72 
Fed.  89.  But  see  Central  R.  &  B. 
Co.  V.  iPettus,  113  U.  S.  life,  28"  L. 
ed.  915;  Weiss  v.  Haight  &  Freese 
Co.,  C.  C.' A.,  ■  165  Fed!  432. '  But 
see  Bowker  v.  Haight  &  Freese  Co., 
C.  C. 'A:,  165  'Fed.  430. 

§  425.  1  Lyman  V.  &  E.  Co.  X. 
Southard,  12  Blatchif.  405.  But  see 
Woodworth  v,  Shertnan,  3  -Story, 
171.1  The  Minnesota  rule  requiring 
the  plaintiff  in  every,  case  to  give 
security  f oi:  costs  means  only  the 
clerk's  costs.  Kobinson  v.  Hon- 
stain,.  79  Fed.  678.  ;  Th?  fiennayl- 
vania  rule  provides  fpri  the  [filing  of 
security  when  the  plaintiff  removes 
from  lijhe rdistriet  after,  the  :suit  is 
broiuglit.!  Q^borne.  v.  Pennsylvan  ia 
R.Co.,  15.9  Fed)  301.  ... 
■  _?Earnsiv-'  W.  i  Li'  Imlay  Rapid 
Gyaiiide  Process  Co;,  181  Fed.  751. 
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common  law,  -tlie!.  State  statute  is  usually  i  followed.^  Siioh 
security  may , also  be  required  of  a i  non-resident  defendant  to  a 
bill  pf  interpleader  wh,en  l^e,,taiike^ aggressive  action,*.  In  order 
tQ,,objt,ain,,an  order  compellirig,  sucjh  security,  tthp--, defendant 
must  mqY.e,|fpr  i,t^  a^  soon .  a,s ,  jhe. „^scer,ta(in| ,  the  plaintiff's  resi- 
denc.,^,  Ip  the.absencp  of  .|q,,,pq^i;j;,,r|Ule  iiipon  the,  p.ubj^ct,  if,  he 
takes  after  such  discovery  any  step  in  the,  CEiu.se  bef pre  moving, 
it  seems  that  he  thereby  vsfaives  .his  right  to  .security,? ^jujless 
a  necessity  for  unf orseen  disbursemetitg  such  as,  the  expens.e 
of  a  reference,  subsequently^  arises.''  Upon , ei  failure  to,. file 
security  v^hen  required,  the  plaintiff's  .proceedings  ^will  be 
stayed.*  A  plaintiff's  proceedings  may  also  be  stayed, until  he 
pays  the  costs  of  another  suit  between  the  same  parties  upon 
the  same  cause  of  action  in  whicii  he  was  unsuccessful,  even  if 
that  other  suit  was  in  a'  State  court,^  or  a  Federal  court  ih 
another  district,^"  and,  it  has  been' held,  when  the  other  suit 
was  in,  forma  pawpem."  ,!,JWhen  on^  of  several , plaintiffs,  is,, a 
resident  of  the  district,  by  the  old  i  chancery  practice,  no  security 
forcosts  was  required.  ^^^  If  the '  defendant  does  not  demand 
sectffitj'  for  co^ts  within  a  reasdiiable  time,  that  such  security 
,has,not  been  given  will  hot,., when  the  cause  ig, called, for  trial, 

,  3,Winkley,,Co,  y..Bo\ijen  Jiffg.  Co.,  But  see  Sig-vyart  v.  The  Sun,  36  Fed. 

3,30,  Fe^.   624;   Handy  Varnish   Go.  3,07. 

V.  .MidlEind,  .I/in^.^ed    Oil  ,Co.j    191  7  Uhle  v.  Burnham,  46,  Fed.  500. 

Fed.   256.,    .fojfitra, .  Stewart  v.  Tlj.e  ^jFox  v.  (Bl^y,,  5  Madd.  14?. 

Sun,  36  Fedl307;i  0'(Brien  v/ Hearn,  ,  ,,?,IHiekles  .|Y,,  C.,,' ,14.,  &   Sti,,P.   R. 

125  Fed.,  95.     ,               ;  i      ,-  Cp.,  ,47  Fed.  424, 


If,  .■■ 


*Gross  .&,   Philliprs  ,Mfg.,  Co.    V.  ,  .,lOKjjnble,,v.,,)Ve3t!em  Upion„Tel. 

Gerhard,  8  Rep.  136.    ''   ,"             ,.  Co.,  .70  Fed.  8^8,,. ,'..';' ,,,,j,-j" 

5  Migiiorucci     v.     Migliorucci,  .1  Ulbid.                         ,,       ,..,;,;. 

Dick.  147;   Foster  v.  Swasey,  2  W.  12  Wintjirop  v.  Eoyal  Exch,  A^s, 

&M;'  217;' Bliss' v!   Brooklyn,    io  Co.,.  1    Dickens/ 282;   'W^al^^^^ 


BlatcM.   217;  'Prince  v.'  Towns^   33  Easierby,    e'l'VepV  '  612 ;  Isilbej-t    v. 

Fed.  161.  '*  G^ilbert;  '2  Paige  dh'.,:'('N;  Y.)    60'3, 

6  Migliorucci    V.'  Migliorucci,     1  But,  Under' rule' 35  of  the  Circuit 

Dick:  147;   Foster  v.  Swasey,  '2  W.  Court,  for  tile  Southern  'bikrict  of 

a   M.   217;    Biiss   V.    Brooklyn, '' 10  Ne-rf-' Ydi-k,  a  hon'-r^siderit  plaintiff, 

BlatChf. '217; ''Prince  V.   Towns, '33  iil'thcyilgh    jbtned  ''wMh' 'a'   Tfesideht, 

Fed.    161;    Karns   v.   W;   L.^'lmlay  iriuSt  'file ' 'sestetty    for    ebst's.  '  El; 

Rapid  Cyanide  Process  Co.,  181' Fecf.  Vehicle  CoL'V.  Gallagher;  145  Fed; 

751.'lOo»<r<ii  O^Brien  v.'H«a'rn,i  125  304l   •       '  '  ..  '  -i 

Fed.  95, '.where. a  court  riile  existed. 
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t)B  a'grdtind!  foi-Ca  continUance.i^UWhereiia- plain tifi  hasi-re- 
covered'jiid^ettti'-agaidist  a. solvent  ■diefendaint,  andpfiroeesSiis 
oiatsfending  iiai  the: nature  of  an  .execiiition  to  collect  the  same,  it 
iS'notI propi^lB-to) Tequir©  the  plaintiff  ;to  jnake-a  deposit, to  secure 
costs' Uue  k  commissicvneE.;"':  ill). iwasi  held  ^'Ui'iOSTewi,  York,,  by 
ChancelkJr'Meht,!  thata  person  whoi  sued  inianother's  right,  as 
'  a:il''exei3utor  or'  adininistrator,/ ctold  not?  be^compelled  to ;! give 
security  ifor  costs';  "  but  a  iteceiver  in  bankruptcy,"  and  the  re- 
ceiver'of  k'liationali'bank'iappointed  by  the;  Oonjip troll er,  when 
suing  in  another  district^i  have  been,  compelled  to  file  security  for 
cdstsi"  The  United'  States  and  .parties,  suing,  or  defending 
utider  the  direction  of  any  Department  of  the  Go/vefnment  are 
by '  statute  exehapted  from  jliabilityto  give  security,  for  costs,  ia^ 
Wast  upon  appeals  and  -writeiof  error."/  Persons'  allowed  to 
snW  iff  forma  paUp&fU>  a.re  hot  obliged'to  file  secuirity  fori  costs 
in  the  court  of  original  jurisdiction;"  but  theycmilst,  do.sp 
upon  an  appeal  or  writ  of  error.^"  Where  in  a  suit  in  ad- 
miralty, ■)!j'^6ug'ht  in  forma 'pawp&Hs  aftfet  a-'deieree  'disretigsiiig 
the  libel,  an  appeal  w^iSitaJjen  with  a  stipulation  signed-by  ^ 
surety,  gon-flitioned  jt^iEit-  appellant  "sh'duld  answet  'all  ^aihagqs 
and  costs,"  if:he  fail  to  make  his  plea  good,  upon  ah' affirni- 
ance  "with' costs ;"  it  was  held  thait  the  respondent  might  ir^fcover 
agaihSt  the  I'ibellaiit  tod'  the  surety,  his  costs  in  both  the  Circ'ult 

IS  Hawkins  v.  Willbank,  4  Wash.  at  common  law,  when  the  State 
285.  ■  practice  so  requires,  unless  he  filed 
14  U.  S.  V.  St.  Charles  Co.,  31  Fed.  a  certificate  bringing  himself  within 
442.  the  provisions  of  U.  S.  R.  S.,  §  1001. 
•  IS  Goodrich  y.  Pendletou,  3  J.  Ch.  is  u.  S.  E.  S.,  §  1001.  The  costs 
(K.  Y.)  520.  See  Cathcart  v.  Hew-  ^^e  paid  out  of  the  contingent  fund 
son,  1  Hayes,  173.  ^f  tjjg  Department  which  author- 
is  Osborne  v.  Pennsylvania  R.  Co.,  .^^^  ^^^  ^^^^^^^  ^^ 


19  27    St.    at    L.,    252;    Boyle    v. 
Great  N.  Ry.  Co.,  63  Fed.  539;  su- 


(E.  D.  Pa.)  159  Fed.  301.  But  see 
The  Alert,  199  Fed.  542.  Cf.  §.643, 
wi/rct. 

-  17  Piatt  V.  A^riance,  90  Fed.  772.  P^"-  §  ^^^-  "  ^^^  ^««"  ^^^^  ^^^^' 
Contra,  Piatt  v.  Beach,  2  Benedict,  "P°"  '^  ™°ti°"  *°  <=<"°Pel  security, 
303,  Fed.  Cas.  No.  11.215;  Stanton  't^«  plaintiff  may  cure  an  omission 
V.  Wilkeson,  8  Benedict,  357,  Fed.  i"  '"«  original  petition  for  leave  to 
Cas.  No.  13,299;  Pepper  v.  Fidelity  sue  as  a  pauper.  Donovan  v.  Salem 
&  Casualty  Co.,  125  Fed.  822.  It  &  P.  Nav.  Co.,  134  Fed.  316. 
has  been  held  that  a  non-resident  20  Gallaway  i.  Fort  Worth  Bank, 
receiver  of  a  national  bank  must  186  U.  S.  177,  46  L.  ed.  1111;  Brad- 
file  security  for  costs,  in  an  action"  ford  v.  Soutliern  Ey.  Co.,  1G5  U.  "S. 
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Court  of 'Appeals  and  the  District  Court.*^  The  usual  security 
required  is  a  bond  or  undertaking  with  a  sufficient  surety  for 
two i  hundred  and  fifty  dollars,^^  but  the  plaintiff  may.  at  any 
stage  of  the  case  be  obliged  to  file!  additional  security.^*  In  one 
case  a  bond  for  two  thousand  'dollars  was  required.**  In  the 
District  of  Ohio  it  is  held  that  a  surety  ;tO'  a  bond  is  a  party 
to  the  suit,  and  that  his  liability  can  he  enf breed  by  summary" 
proceiedings  after  the  final  decree ;  that  thd  statute  of  limitations 
does  not  begin  to  run  in  his  favor  until  the  ifiiial  decree;,  and 
that,  security  "for  costs"  incliides, j the i  costs  of -an  appeaL** 
Where  a  State  statute  made  the  indorSer  of  a  writ!  liable  for 
the  costs,  it  was  held  that  he  remained:  liable  for;  costs  in  both 
State  and  Federal  courts  afteria  removal,**  but  the  State  prac- 
tice of  denying  an  application  for  security  for  costs,  when  -de- 
layed' until  after  answer,  is  not  followed  in  ,the ,  Southern  Dis- 
trict of  New  York.*' 

243,  251,  49  L.  ed.  178,  181;  supra,  23  Ibid.     See  Carpenter  v.  KnoU- 

§  413.1  wood  Cemfetery,  195  Fed.  96. 

81  The  ,  Joseph    B.    Thomas,    158  **  ^''''^■ 

"  '■  86  M'Claskey  V.  Barr,  79  Fed.  408. 

^^^-  ^'    •  26  Pullman's    Palace    Car    Co.    v. 

22Deprez  V.  Tbomson-Houston  El.      Washburne,  66  Fed.  790. 
Co.,  66  Fed.  .22.  27  O'Brien  v.  Hearn,  125  Fed.  95. 


CHAPTEE  XXVIII. 

ENFOECEMENT  OF  DECREES  AND  OEDEES,  INCLrDING  EXECUTIONS 

;(    '.    ;  AND  wEiTs;  OF  possESsiq:?r. 

§  426.  Enforcement  of  decrees  and  orders  in  general. 

I]|ecrees  and  orders  are  enfo,rce,d,  in  seven  ways:  by  writ,  of 
execution,^  by  attachment ,  for  contempt,*  by  writ  of  seques- 
tration,' by  writ  of  assistance,*  by  the  action  of  the  court  itself 
through  Ijhe  naedjum ,jqf;  a  mastet'  or  receiver*  oi;  other  person 
appointed  for  that  purpose.'  Thp  Equity  Eules  provide': 
"Every  person,  not  being  a  party  in  any  caiise,  who  has  ob- 
tained an  order,  or  in  whose  favor  an  order  shall  have  been 
made,  shall  be  enabled  to  enforce  obedience  to  such  ordet  by 
the  same  process  as  if  he  were  a  party;  and -^vferypersbn  not 
being  a  party,  against  whom  obedience  to  any'  order  of  the 
court  may  be  enforced,  shall  be  liable  to  the  same  process  for 
enforcing  obedience'  to  Such, orders  'as  if  he  were  a  party."^ ' 

§  427^  Executions  and  proceedings  supplementary 
thereto.  'A  statute:  passed  June '1,  1872;,  and  incofporated  in 
the  Rievifefed- 'Statutes I  December  'l,-  1873,  provides ;  that  "the 
party  recovering  a  judgment  in  any  common-law  cause  in  any 
Circuit  or  District  Coiirt,  shall  be  entitled  t6  similar  reiriedies 
upon  theiSftme,  by  executicta  or  otherwise,  to  reach  the  property 
of  the  judgment  debtor,  as  are  now  provided  in  like  ca,u§es  by 
the  la'ws  of -the 'State  in  !  which  such,  court  is  held,  or  by- any 
such  hereafter  enacted  which  may  be  adopted  by  general  rules 
pf ,  such  Circuit  pr  .District  ..Court ;  and  such  courts  may  froin 
time  tq^time,  by  general  rules,  adopt  such  ptate  Jaws  as  may 
hei'ea'fter  be  in'fbrce  in  such  State  in  relation  *to  remedies  upon 

'§'426.     l§  427.  6  Chapter  xiX.sMprOi' 

\ 'i  §|"&8^'  4'3'3.,;    ■  '  -■■»§'442.       - 

'3  §^39.  '  8  Eq.  Rule  11,  re-enacting  but  con- 

4§  440,  '    ■  densing  Eq'j  Rule  10  of  1842. 

5§  'Hi'.    ■■■•'■  'I 

1343 


1344  ENFOECEMENT  OF  DECEEES  AND  OEDEBS.  [§    427 

judgments,  as  aforesaid,  by  execution  or  otherwise."  *  In  pur- 
isuance  of  this  statute,  tlie  Circuit  and  District  Courts  have  gen- 
erally promulgated  rules  adopting  tlie  State  practice  in  this 
respect."  "The  words  'in  like  causes'  M'ere  probably  used  be> 
cause  many  of  the  States  'h-ad  adopted  codds  of  practice,  which 
abolish  the  distinction  between  common  law  and  equity  practice, 
and  in  such  Stated  there  are  no  causes  thatrare  technioailly 
known  as  common  law  cauSesl" '  >It  hasbeen  held  that  the  stat- 
ute does  not  apply  to  criminal  cases ;  *  and  that  the  United 
States  are' 'not ''entitled  to'reiiiediesV-'wMeh  -the  SlS;e-''^Mti8;es 
grant  to  the  State','  but  withliold  from  individuals.*  '  The 
statute  applies  to  remedies  againsl;^  the  property  of 
the  judginent  d,ebtor  only  a,nd  lioif  to  remedies  agiain'St  his 
person;*  and  .a  State,  statv^tfe  providing  for  'the" linjprisbn- 
ment  of  a  judgment  debtor',  in  certain  cases  of  malicious  prb'se- 
■Cjjtion;!  is'not  followed.''  A  St'ate's|;atute  requir^iiig  the  regis- 
tration of  a  jud-gment  against  a  municipal  corporation  ip.  a 
■certain  office  before  its  enforcement  by  execution  was  applied 
to'  the)  judgment,  of;  a,  ,!Fie{lei;al  coiirt; '  )?ut  a  Sta'te  statutq 
forbidding  the  enf orcemeniti  by  execution  of  a  judgnjeut  against 
a  _mutiicipal  corpoj'^.tipn; ,  dqe^j  Wt  af^ec^, ,  th^ ,  judgnignt  ^^of  a 
court  of  the  ^United  Stat^,'-  The  adoption  of  such,  a  rule 
gives  'the' (EederaL court  at  common  law  power  jto/  enf Qrc&jihe 
proceedings    supplementary  I  to,  HexecutJon.))aiijt.h*?/ized;  by   the 

■      •'■'"'  '"''>'        '  ■    ■  ■  .    /''r.   Ill   .!!!•., ■'•-.Ill    li  'ar;;   -..,,■'  n   vl-rr;,! 

§  ,427.  ,1U.  §,|E..  S.,  §  916|,.4,St,j   r,If,|Y.,jO,etpl:^r|,l-lj  ,1878,  aiK^.Deceml 
^t  L.,  ch.  68:,,  p.  281;   Lamaster  y^      ber  29,.  1881. 

Keelei-,  123  u!  S'.  376,  31  L.'ed. '238.  '  '"s  MoDotvdl,'  J.  in  Clark'!.'  Allen, 
The  Pennsylvania  statute  author-'  117  Fed-.'  699,^01;.  .j  _ '  ■  i  j,,i  .. 
iiBs:  the  sale  of  a  patent  right  un^  ir.^Olamk  vi.,^A-llen,  ill4  Fe,d,;  374; 
d«r:,a  special  fieri  facias.  , , Pennsyl-  , ^  ClEirjkj  y.  AJJ^eni^  117,,Fe,d;,-699.j  i  _ 
^;^,nia  Act,  of  18^0  (P.  L.  58)  ;  ,Erie'^",  ,5  Clark  v.  Allen,  117, Fed.' 699.' 
Wringei' '"Mf^'.  ''Co.  '  V.  ,  jSfat'ioiiaV' "  -  e  iFr'iedlj''  'v.'"Gidtfiri^,*  ii'9''Tred: 
i^'l'inget'  Co.,"63''Fed.  248:  Phila-  438.  i'  'j");.'  .''1  'uiiil^  ,  -ih,.' 
delphia  &  B.  C.  iE;  Co.'s  Appeal,  70  , -;  7  ^riedly  av,j,Gi4dingS,  i,119  ;i5e4) 
Pa.   St.  355;   Floyd  v.  Farnsworth,      438. 

32  Wkly.  Note^i  ,500; ,.  C/,,,Ager  v.  S  Hart  v.   New,  Or|e^n^,    12;F^d. 

Murray,   105   XJ.   S.   126,   26  j,L,   ed.      292,293.    See  Loulsi^^  v,,,ijey^  6r- 
942;!«opr!a,  §  79.       '     .,|j    I  ,,   '  '  leans,  102  U.  S.  203,"  26  L.,e|^';i^2. 

8  See.  for  esamplesi  thejj  rules,  pror  9  Hart   v.   New   Orleans,||i2   '^pd. 

mulgated  by  the  U.  S.  C.  C,  S.  D.      292;    New    Orleans    v.    M(jr^i9,,.  a 
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• 

State '  I  istaAtiitesj?]'  •  ■  incliiwimg  .  tte  right  ,)tdv)©xajiiiineri ,  strangers, 
toi  the  suitj  dm;  order  toiiaseertain  the.  existeBce  and  iloGatiomi 
df  the -assets  of  the  judgment  debtor;  '^-^Kibuti  not  'jurisdiction 
6ia.n  iiidependeiit  bill  in  equity  authorized  by  a  State  statute,' 
and  tiot  Within' 'the  ordinary  cha:ncSry' jurisdiction:;  i'*  nor  can 
£t'  F^deTal  6ourt  of  eqility  'eiiforcS  such  a '  Stktd  statute.^'      ' 

Eqiiitfiblfe' &^e1?s  held  by  the  defend'ant 'to  a 'd&ree' in' which 
n6|  sfrangeri'to  tjhe  .'suit  claim  anyinterest  c'aiibe  subjected  J;o 
the  payment  of  siimsj  thereby  awai-ded  through  ^tl^e' appoint- 
ment pi  4  receiver,^*  or ^  otherwise, ,  u'ppil  a  petition',  in. the 
original  cause,. j  An  original  |:>iil, for ^that  purpose  is  irregular; 
but.it  may  be  susjtained  fis  S:uph  ,a  ,petition.*°  Then  no  subpoena 
n^gd,):?^  served,  an  Qrdi,nary  .notice  bein,g  sufficient."      ,^ji,    j,, 

,The  rules  .p};oxid,ei  itha,ti, final  -proiQfiss  to :  ^xgput^.  any  ideqrpje 
may,  if  the  decree ;  be,  ^plely. for,  the, payment  ,oJf,;mpney,  )be  by 
a  writ  of  lexecjTiiitiony  in  the:/.form  jjBed  in  the  District  court  in 
suits>.at  common  law  in i  actions  of ,  assurnpsit."-"  ,  A  decree 
for  a  deficiency. after  a  sale  of  ihojjtgagedi  property  in  a, fore- 
closure suit  is  eiifoiireeddn  thie  same  manner.  ■''  ■ 

The ' marshal  in^tlie  courts  of  the  United' States  has  duties 
analogous  to  thcfse  of  the  sheriff'dn  the  idifferent  States.^*;  It 
is   his   duty  to ''attend'  the   District   Courts  When   sittihg  in 

district, '  and    "to  '  feix^fcititiB    thi-o'iig'hotit' '  the    distrii3t    all '  law- 

vr.Ai    ■      '     •  h  ;:i'--^ ■flir-l-    .r,  ■  :  ..h 

WoOdSjiHllS.     tSee    Merriwcther    v.  i^ihid..-- •  ,!n:.M 

(;ts.r^etV,.lD2.  U.;^.  472,  ^6,  L.,  ed,,,j,    .  i7,^b;^^,  ,,  ,,,      |,„ii  •,,, 

lojsx  pa/rte  Boyd,  105  TJ.  S.  647,      g  of  1842. 
26^1  ed.  moy  Canal  &  O.  'St.'R.  i^  j;q  Euie  10,  repeating  Eq.  Me 

Oo.-v.  Hart,ill4iUnS.  654,  661,'29      92' bf  I'sia   '!  '       ■"'  "  '         ''" 

L,,ed,826,mj.ee  §.?!..„,     „l,^„.i  ^^^^  j^,^"     j     ^35  ^.^S;  T,  34  L. 

11  Walker  v.  Monad ,  Eng.  Co.,  C.  ,  °    '  ' 

6:=A?S^k;m'  ^l-^'"'-  l-^^d-S^^.C  39F.d..833;i:.S.E. 
"  WttuasiW-y.XWbod'illO  Ffed.  764.    ■^•.I§U&*.    i^  d^ww.to  .a.shpriff 

iSRegina  Music  Box  Co.  v.  F.  G.  *<"■  "service"  is  an  unlimited  de- 
(Dttd'&'Sta;  124  Fed.  747.   '      •    M      "^ery   and   m^kes   it   hjs  ^utjy;;to 

WDSiicel  V.  Gbodyea*  Shoe  Ma-  fllpeyithe  commaajd,  of  itMe,writ  and 
eftnery  ■Co.,'ex4)iained'S«j9'rffl,  §  3®2^  to  do  all  acts  necessary,  to  realize 
note  25.         ''■-  •""-  •'' '  '    '■      ''  '       thle:niKSney  wMch.;lie''is'ith6reby8idi- 

18  SJuitla'iia    V.   'Gi'Wrfn,  ■  79  'Kd.      ifectedito  collect.   lBe<Teng.wall!Go., 

136.  ■  '  '  "'^'  '"'''        ■'  '''  C.  €.  'A.,'  201-F«!d.  82.    ■'  •  1  n 

•-''  F^a.'-Prftc!.  Ybi;  I-L^85C-'  "       •'  ■-  '■    -'•'•'■ 
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fill  precepts  directed  tO'  him,  and  'issued  uuder  the  author- 
ity of  the  United  States;  and  he  shall  have  powers  to  com-' 
mand  all  necessary  assistance : in  the  execution  of  his  duty."" 
He  has  the  right  under  the  direction  of  the  Attorney-General, 
to  protect  judges  of  th^  courts  of  the  United  StatjeSr  while  in  the 
discharge  pf  their  official  duties,  and  while  on  their^  way  to  hold 
court,  and  if  necessary,  to  take  human  ilife  in  their  defense.^* 
"The  marshals  and  their  deputies  have,  in  each  state,  the  same 
'  powers  in  executing  the,  laws  ot.  the  United  States^  as  the 
sheriffs  and  their  deputies  in  such  State  have  by  law,  in  execut- 
ing the  laws  thereof."  ^'  ,  Under  these  provisions  of  the  Revised 
Statutes  the  marshal. or  his  deputy,  if  resisted  when  in  thepet- 
formahce  of  his  duty,  ma.y  call  to  his  alid  a  sufficient  force  from 
his  district,  called  the  posse  cbrrdtcdits,  or  po\^er  of  his  county, 
from  the  corresponding  force  which  the  sheriff  Or  county  officer 
has  at  his  command,^*— that  is,  such  number  of  men  as  are 
necessary  for  Ms  assistance  in  the  execution  of  the  Writs  of  the 
United  States ;  and  therein  every  person  above  ■  the  age  of 
■fifteen  and  able'  to  travel  is  bound 'to  be  aiding,  and  if  they 
refuse  to  assist,  may  be  punished  by  fine  and  imprisonment.*' 
It  has  been  said,  that  this  force  by;  the  common  law  included 
all  persons,  whatever  might  be  their  occupation,  whpther  civil- 
ians^ or  not ;  and  including  .the  ,m;ilita,ry  of  all  idejipn^inations, — 
militiaj,soldiers,  marines,-^al],  of  whom  were,  alike  bounid  to, 
obey  the  commands  of  a  sheriff  or  marshal.  "The  fact  that 
they  are  organized  as  military  bodies,  upder  the  immediate 
command  of  their  own  offieets,  does  not,' in  any  wis6  affect  their 
legal  character.  They  are  still  the, |?osse  ccwW|i^(jiii5/''*®  An  jdct 
of  Congress  has,  however,,  providesd, , that  "it  .sJialL.not  be  l^v^- 
ful  to  eriipioy  any  par|;.of  the  army  of  the  United  "States  as  a 
possii  comitatu^i  or  otherwise  for  the  purpose  of  eieeuting'th^ 
laws,  except,  in  such  cases  and  under  "such  circum^ances  as 
such  employment  of  said  fo^ce  may  be  i  expressly  ^jathprizgd 

2iXJ.'S.  E.  S.,  §  787.     ■  '     '  power  to, arrest -without,, a  waiTant 

82  Tie  Neagle^  135  TJ.  S:  T; '34  L.  than  is  conferred  by  the  State  isit^t- 
ed.  55;  si  c, '39  Fed.  838.  ' '        '     -  utes    upon  .  the  i  said    officers.,    JJe 

83  U.  S.  E.  S.y  §  788;  fie  Neagtei  Acker,  06  Fed.  290,  294. 

135  U.  S.  1,  68,  34  L.  ed.  55,  73.    It  246  Op,  Atty.  Gen.  466,  469.  -: 

has  been  held  thatthis  gives/ to  the  M  Bac.  Abr.  Sheriff   (11).         ;,    i 

marshals    the    same    and    no    more  *«  6  .Op.iAjtty.  Qjen,  466,:  473. 
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by  the  iCoristitution  orhj  act.  of  Congress.*"*'  Under  this  stat- 
ute',- it  seem's'that  the:  aid  of  Jthe  army;  canriot  be  obtained  by 
a  marshal  unless  the  President  shall  employ  it  to  suppress  in- 
surrection after  a  proclamation  commanding  the  insurgents  to 
disperse.*'  The  marshal  and  his  deputies  may  carry  arms  and 
use  force  in  theiexeoutipn  of  their  official  duty  although  a  Statie 
statute  fttrbids  carrying  concealed  -weapons;**  but  they  may 
not  make  arrests  nor  carry  arms  outside; of  the  districts  for 
which  they  are  appointed.'"  ;)■.!> 

The  Eevised  Statutes  provide  that  "all  writs  of  execution 
upon  I  judgments  or  decrees  obtained  in  a  Circuit  or  District 
Court,  in  toy  State  which; is  disrided  into  two  pr  more  districts, 
may  run' and  be  executed  in  i any  part  of- such  State*  but  shall 
be  issued  from,  and  made  returnable  to,  the  court  wherein  the 
judgment  was  obtained.''''  In i such  a  case,  the  writ  may  be 
executed,  by  the  marshal'  of  the  district  from  which  j  it  was 
issued,  in  the  other  district  without  a;ny  independent  writ  being 
directed  to  Mm  for  that  pui^ose.'*  Air  writs 'Of  execution 
upon  judgments  obtained  for  the  use  of  the  United  States,  in 
any  court  thereof,  in  one  State,  may  run  and  be  executed  in  any 
other  State  or  in  any  Tierritory,  but  they  must  be  issued  from, 
and, made  returnable  to,  the  court  wherein  the  judgmeiit  was 
obtained," 

,,,A.i.  common  law,  at  least,  in  cases  where  a  writ  of  error  iiiay 
issue  from  the  Supreme  Coiirt,'*  or  from  a  Circuit  Court 
of  Appeals,**  the  execution  cannotissue  until  the  expiration 
of  ten  days  from  the  entry  pf  the  judgment,;  The  writ  may, 
however,  ibe  previously  prepared  by  the  clert,'®  It  has, been 
held  that  when  a  motion  for  a  new  trial  is  pending  a|ter  the 
entry  of  judgment,  the  ten  days  does  not  begin  to  run, till  such 
motion  is  denied,  and  that  the  denial  does  not  become  effective 

WAct  df  June  18,  1878y  §  5;  20  Si  U.  S.  R.  S.,  §  985., 

StL  *t  L. '  145 ;'  1  Sup.  U.S.  R.  S.  32;p,revost  v.  Gorrell,  5,W.  N.  ,C. 

S63.-                  '             '                   ■  (Pa.)   151. 

8«16  Op.  Atty.  Gen.  162;   U.  S.  SS  U<  S.  R.  S.,  §  986., 

Rj  S.,  §§'5298,  S30i0.  S4U.  S.  R.  S.,  §  1007.    , 

89U.   'S.    ex    i-el.    McSweneey-   y.  SSDanielson  v.  Northwestern  Fuel 

FuilharA,    4t    Fed:    802;     Sifford's  Co.,  55  Fed.  49. 

Case,  5  Am.  Law  Reg.  659.  .<  36  Board  QdCom'rs  v.  Gorman,  19 

so  Walker  v.  Lea,  47  Fed.  -645.  Wall.  661,  22;  L.  ed.  22.6.;  i 
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tiir -the  order  has  'been'  filed  in  .the-  olerk'sn officer;' '^  andjtba.1i 
Sundays  must  be  Gxcludedi  from,  the  computation  of,  the  time.'' 
Stays  of  proceedings, ;  pending  an  appli'dation  to  jtbe ,  Supreme. 
Court  of  i the  United  States  for  a: writ  of  certiorari,  .arp  often 
grant-ed'/  when  securilpy^  has  ibeeirl  ^iiYen[i pending  the  review;  by 
the  Circuit  Cotirt  of  iAppeals.'*  A  temporary  stayi  ofi  execution 
may  be  granted,''althoTjgh  vno  writ  of  error'  is  suefti  out,  sQ=thft| 
other  lienhblders  may  enter  judgments  against  ithe  j.udgnienit 
debtor,  and  thus  share  in  the  proceeds  bf :  the  isale.*"  The  ,coti^/t 
may  compel  the  judginent  debtor  to  give  security, as  a  condiljion 
of  a,  stay  lof  JpTOc^eidings:  of  more  than  ten  days  after;  entry ,,0jf 
judgment.*^'  The  Revised  Statutes  further  provide  that  "^isfhen 
k  Circuit  Court  enters  juidgm&nti.ina!  civil  action^, ^ithgr■;upo^ 
a  verdict 'OT  on  a  finding  of  the, court  upon  ithe  facts,  iu;  jcases 
where  such  finding  is  allowed,  exefaiitibn  may,  qn  motion  ,pf 
either' party,,  at ithe  discretion  , of  the  court,  and  on  such  con- 
ditionsifor  the  security  of  the  ady,eyg&,  party  :a^,  it  may  judge 
proper,  be', stayed  .forty-t-*fo...days,.frorQ.  th^vtii^^l  qf.  entering^ 
j.udgment,  to i give  time,t;o,^le.,i.n  the  cleric's  office,  of  said  court 
a, petition  , for  a  new  txi^L,  ,I^,^uqh, p.etition^jis,filed  within  said 
term  Q:f ,  forty- two ,  days,  w^^h  a,,  certificate  thereon  from  any 
judge. pjf.gi^chjCouijt  t^athe^ allows  it.|;p  be  filed,  which  cpriificate 
he  may  malje  or  refuse  at  bis  discretion,  execiitibi^  shall  of 
course,  be  further  stayed  to  the  next  session  of  said  court.  If  a 
new  trial  be  granted,!  the  former  j'udginent''sba'lr"b(d"th6feby 
rendered  void!"*^  Where  a  motion  to  Set 'aside  Et'j'^udgiHent  was 
granted,  upon  condition  that' the  costs'  should 'be"  paid  i-within 
sixty  days,  wliich'payihent  was  not  made^' it  vvas  held  that  the 
brder  did  iot  su^'ersfede,  but  I'nei'ely  suspended,  >  the  jud-gmemt'; 
and  that  the  'execution  waS'^rbperly -ba-sedf  upom'theifflfoi^iha] 
jiidgment  a,hd  not  Upon  one 'subsequently  ^nterjsd  iii'the  cause;*' 
'^Iri'any  State  where  !Judgmentsnare;!litoS);uJ»oh  the  prpperfy 

37  Brown  T."3Svans;  18  Fed. 'S6;  "i  «tFisher;-v.  Meyei?,,10  iEed..^ift8. 
feartielsWn  'v.  Northwegtern  Fuel  Co.,  «  U^-S,'  ,iR. .  jS;;'  §|  9.8,1);  |_  C«inl)j,istp.n 
55  Fed.  49.                           i        ■      ,,  v.  U.S.,  95  U.  S.  285,  288,  24.;  L. 

38  Danielaotf'y.  North\*esterri  Fuel  ea.,448,:.450;i(Ilmiiva!  igjlvenM.ini  ;.Co. 
Co.,  55  Fedi'49.  r-  '■  "■  v.  Parks,  U  iBls.tcMi:.,  411,  i413,; 
■  '  39  Bbstori  &  M.  R.  Co.  v:  ^GdMey,  Browarv.  Enana.i  18  Fed.  56.  •  bs 
150  Fed.  686.  "  .  '"'"  -  '  !  «iU.^  S.,  ,v.  Noppn;  105  Fed,,i37-.T. 
'  40Eatoii'v.  CleveUnd,  St.' E,.  ffi  L.  c;  .■[  .-  i  .„/  ■,  •,.,^,,•1 
&  K.  C.  Ey.  Co;,  •41'Fed.  1421.       .'/                       ;.  .  ,      ,>,,;,.  oj 
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flf  ..the,  4efeii(l9,ntji  an'di'  where,  .by.jijis .laws- lof  «uch  State,  defend- 
ants lareentitled,  ijn  tibercouicts  thereof,'  to  a  stay, of  execiution  for 
ion-0  i^ariuof; OB-, liiiOTe,' defendants  in,  actions,  jn  thecoiirts  of  the 
Ilmted  (Staites,  held  therein^  shall  be  entitled  to,aistay  of  execju- 
tion  ifpr  Loue  terpx.:"**,.  It  hasbeen  held  that  this  only,  applies 
where;  (th^ffle^ndantihas,  property,  laponwhich  th6;  judgment,, of 
the.  State  coUrt  svouldi  be  a.lifenyWMl  hgjsby  jeaison  of  such  ilien, 
would  be, entii^lied  under  the  Statcjlfiw^to  a  staiy.*^  Where  a 
mi^Bslitftli  takes  possession  of ,  property  ,not  subject  to  execution 
which  is.  owuediby  a:  paj;ty,.to,the,!writ,  the  case,,is!  one,!^ihij2h 
arisesiundiei?  thelaiv^s  of  the  Uni|eid(  States,  and  the  Feder.al  Bis- 
cuit Cpui^t  has  jurisdiction  of  ft  suit  to,  recover  the  propertyj.** 
S©  is  ;a!  suit ; agaipst . a  marshal,  for  ijlf ringing  a,  State  .statute 
which  has  'been,  adapted  by;  a  rujlftnofi.a  court,  of  the  United 
States;*?  Itj.has, been  iheldi  that,  \Yhere  a  marshal  under  i an 
execution  in  eiquityihasj  seized  the  "property  of  a,  :p0rsQ^  nofa 
defendant  to  the.  w<ritj  4 wh  ithird;, person  cannot  .file; ,  a  petition 
pro.  ^i^/gxe^s^  SMO  ,^  recover  possesion,  but  th^it  |his ,  remedy  is 
an  original  bill;  pr,ian,  action*at  lavf.,;  *',,thatj  sj:^Gh,.ia  suit  arises 
l^^der  jfhe,  Ja^f  of, tthj?: United  .St,ates,  wheUjthe  marshal,  plaims 
tfciat ; th^ J Pji;9pei;ty  belongs  tp  th^.defendan|:.  jtf),, the  writ;*'  but 
that  it  does  not  wTien  the  marshal  makes  no  such  claim. ^^ 

When  it  is  reqnir|ejd  by- the  lays  of  an^_  State  that  gooc^s  taken 
in  exeeutipjn  on  a  writ  of  fieri  fafig^,  shall  ^^e^  appraised  bsffir^ 
they  are  sold,  the  appraisers  appointecl  lindejr  the  authority  of 
the,  State  ruay  appraise  goods,  takeji  in  execu|ipn,on  ^\ich  a  writ 
issued  out  of  a  court  of  the  United  States,  in  the  same  manner 
as  if  such  writ  nad  issued  out -of  a  court , of  such  State;  land 
the  marshal,  in  whose  custody  the  goods  are,csh^^^.siun|nqnrjth^ 
appraisers  ;in  the  s^ame  jQi3,nne,r  as,  the^gh^ri^ff  is,  by  jthp'la-^s.of 
such  Statpj  required  tp^  ^ummon  them^  and,  if  ,th^  appraisers, 
alter  having  been  duly  summoned,  fail  to  attend  and  perform 
the  duties  required, xsf^^heM,  the.raaiishal  may  preceed-itoi  sell 

«U;  S;  J*;  Sij-SiaSgr:       >"■  ■  '  v.   Drake,   C.   C.   A.,   72   Fed.   945; 

*s The  Island  Queen,  I-S2  Bed.  47G.  supra,  §  258. -'"-    >    ■'    ^ 

.   48Fr<Jnti-.i§fei  OaHle'  Ry.    Co.""v.  «  Boek  V.  P^i'kiftSj-lSS  U.  S;  628, 

Drake,  6St-FdAi^539;     '    '         '       --'■  SS*  L.  ed.  3l4.'     '    f     •   '  ■         ..     /.J. 

.1  «S6wlesJv.  Wifters,;46  JPed.'497.  soBmck  v.  Colbath,-  3  Wall.'  334, 

«JBiB  pcM'te  Mensing,  55  Fed.  17.  !*<!.  e*  257         '          '     -'          ■'■'■ 

Contra,  St.  Paul,  M.  &  M.  Ry.  Co.  ' 
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such  goods  without  an  appraisement.'*  When  such  appraisers 
attend,  they  are  entitled  to  the  like  fees  as  in  cases  of  ap- 
praisement under  the  laws  of  such  Statej*^  When  a  marshal 
dies,  or  is  removed  from  office,  or  his  term  expires,  after  he  has 
taken  under  execution  any  real  property  and  hefore  sale  or  other 
final  disposition  thereof,  the  like  process  issues  to  the '  succeed- 
ing marshal,  andthe  sanie  proceeding  is  had  as  if  his  predeces- 
sor were  still  in  office.*'  In  such  a  case,  when  the  former  mar- 
shal has  sold  the  real  estate  hut  executed  no  deed,  the  court  may 
on  application  by  the  purchaser,  or  by  the  plaintiff  at  whose 
suit  the  sale  was  made,  setting  forth  'the  case  and  the '  reason 
why  the  title  was  not  perfected  by  the  former  marshal^  order 
his  successor  to  perfect  the  title,  and  execute  and  deliver  a  deed 
to  the  purchaser  upon  payment  of  the  balance  due.'* 

Under  the  Revised  Statutes,  "interest  is  allowed  on  all  judg- 
ments in  civil  causes  recovered  in  a  Circuit  or  District  Court, 
and  may  be  levied  by  the  marshal  under  process  of  execution 
issued  thereon,  in  all  cases  where,  by  the  laiw  of  the  State  in 
which  such  court  is  held,  interest  may  be  levied  under  process 
of  execution  on  judgments '  recovered  in  the  court  of  such 
state." ''  The  interest  is  calculated  from  the  date  of  the  judg- 
ment, at  such  rate  as  i-s  allowed  by  law  on  judgments  "re- 
covered in  the  courts  of  such  State.'"*  This  statute  does  not 
apply  to  judgments  against  the  United  States,"  It  'does  not 
apply  to  decrees  in  equity,  nor  to  judgments  or  decrees  of  the 
Siiprenie  Court  of  the  United  States.''  When  a  judgment 
against  a  municipal  corporatioh'  was  revived  against  its  succes- 
sir  by  scire  facias,  the  order  awarded  executidn  for  interest  as 
well  as  principal." 

"When  a  recovery  is  had  in  any  suit  or  proceeding  against 
a  collector  or  othbr'  officer  of  the  revenue  for  any  act  done  by 

51 V.'  S.  R.  S.,  §  993 ;  Wa^maii  v.  B6  u.  S.  E.  S.,  §  9661 

Southard,    10   Wheat.   1,   6   L.    ed.  68  ibid. 

253.      ,         ;                       .        ',    'i  S7 U.  S.  V.  Sherman,  98  U.  S.  565, 

52U.  S.  E.  S.,  §  993.  25  li.  ed.  235. 

53  u,  S.  E.  S.,  §;  994;  Poolittle  v.  58  Perkins  v.  Fourniquet,  M  How. 
Bryan,  14  How.  563,  14  L.  ed.  543.  328,  331,  14  L.  ed.  .441,  i443.    . 

54  U.  S.  E.  S.,  S   994;    Byers   v.  59  Grantland  v.  Memphis,   12  -  Fed. 
Fowler,   12  Ark.  238,   54  Am.  Deci  287.                                               .      - 
271.  .     '       '■.■.-.. 
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him,^  or  for  the  recovery  of  amy  money  exacted  by  or  paid  to 
him  and  by  him  paid  into  the  Treasury,,  in; the  performance 
of  his  official  I  duty,  and  the  court  certdfies  that  there  was  prob- 
able cause  for  the  act  done  by  the  collector  or  other  officer,  or 
that  he  iadted  under  the_  directions  of  the  Secretary  of  the 
Treasury  or,  other!  proper  officer  of  thei  government,  no  execution 
shall  issue  against  such  collector  or  other  officer,  but  the  amlount 
SO!  recovered  shall  upomfitnal  judgment  be  provided  for  and  paid 
out  of  .thei  proper  appropriation  from  the  Treasury."*'  It 
Ikas  beeni  said :  "I  thiiikithia  statute  .means  :;(Ji)  Where  the  officer 
who^ordered  the  seizures  had  no  reasonable  grounds  for  suspect- 
ing a  violati6h  ofilawj  the  recovery  against  >himj  if  he  is  sued, 
shiall  be  persbhal,iand.  shall  ibe  collected  from  him.  (2)  Where 
the;  subordinatp;  officer  who  made  the  seizure  had  no  order  from 
a  supeirior  to!make  it,  ahdi  acted  without  reasonable  groiinds  for 
suspecting. 'a  violation  of  law,  the  ■  recovery,  shall  be  against 
him  ipersonailly,  ^ndl  shall  be  coUfected  from  him.  (  3 )  ;But  where 
the  seizure  was  made  under  orders  from  a  proper  superior 
officer,  1  or;  where  the  seizure  was,  >made;  on  what,  reasonably 
seemiedi  to  be  proper  cause,  the  recovery  may  still  be  had  against 
the  officers; ,  but  it  is,  by  the;  certificate'  provided  for  in  the 
statute^  converted  into  a  recovery  against  the  goverhment.  If 
this  is  inotithe  meanin'g  of  the  statute,  Tam  at  aildssttoi  under- 
stand what  it  I  does  I  mean.  Surely  Congress  was  not  making 
provision  to,  relieve  revenue  officials,  and  to  provide  for  payment 
by  thfegoveirninent, 'in  contemplation  of  illegal  jMgiBients  to 
be  renderfed"by  the  Courts.  If  the  intenit' was  not  to'  allow  re- 
coveries' in'silch -cases  as  ivte'have  here,  the'Statute  would  simply 
have  forbidden  recoveries  where  the  officer  acted  under  ;pfoper 
orders^'.' b]*  where'  there  Wa's  reasonable  ground  to  stippOse  that 
the  seizure  sliould  be  made,  or,  perhaps  there  would  have  been 
n,0|  statu,tp  enacj^|d..  The  .question  might  p.a.Ye  been  left  as^at 
common  law."**  ^The  effect;of  this  statute  is  after  s.Ufih  certifi- 

.^         1      I'M      .Hi;  "'       .■      1 1  •_:'-■:-' S-'  W  ..ifli,.'!        ^r         ■  .   <  ■  :     <  H- 

80 U.  S.  R.  S.,  §:  989SiCox  v^.Bar-  Fed.  533;  Dunnegan  v.  U;  S.,  17  Ct. 

neys  14BlatcM.«280;,Aridrae  V.  Hed-  CI.  240,  247  5   White:  v. .  Arthur,' 10 

fleM,.  12  Blktchf  ii  407 ;. .  Fr6rio1irf-"v.  FedliSO;  :MS.ndera  v.  Seelye,  105  U. 

Coster,  22tFed.  637!iSchell  v.  Cdch-  S;: 718,  26  L.  ed.  1217.     "-. 

ran,  107  U.  S.  G2Sj  27  L.>d..  543;  eiHaymeS    v.    BrowB',    132    Fed. 

U  S.JV.  Shei«ianl  98  O.  S.  565,' 25  525s' 527.'  :! 

L.  ed.  235;    Campbell  T.  James," 3  '  "-          1  .;     ' 
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cate  has  been  given  practically  to  convert 'th.©  suit  against  the 
officer  into  a  claim  against  the  Unitfed  States.^^  '  There  is'i  no 
liability  on  the'  part  of  the  government  until' there  has  been  a 
recovery  against  the  o'ffic^r,  and'a'certificiate  of  probable  cau'^e 
has  issued.®'  The  ceVtificate  will' be  granted  where  itds  "affirm- 
atively shown  that  the' officers,  'who  instituted' the  proceedings, 
acted  in  good  faith'  and  on  ^reasonable  ground  of  suspieidni,;  al- 
thotiigh  the  verdict-  of  the^  jury  against  them  was' -clearly  righ't 
under' the  evidence.®*  The  court. isi  not,  justified!  in  granting 
such  a  certifidatfe ''t6  a  collector'  of  internal' TCvenue -who  abted 
at  the  request  of  a  revenue  agent  whose  onlyauthoirity'Was  an 
instruction  from  the  chief  clerk  of  'the 'supervisor.®'  :■  i'- 
' '  A'  certificate'  may  bei granted  bya  judge  who  did  not  tify  the 
case.®®  If,  however,  that  judge- has  denied -thfe '  application,  an- 
other judge  will  i^rely,  if  ever,' grant  it.®'  A  certificate  may. 
be  granted'before  or  after  an 'execution  is  issued.®®  A  certificate 
cannot  be  granted  before  trial.®'  In  ease  of  appeal  or  writrof 
error,  no  money  will  be  paid  out  of  the  Treasury  lupon  the 
judgment  until  an  affirinance  'by  thie-  appellate  court  and ,  entry 
of  judgment  below  in  accordance  with  its  mandate.''®  The  post- 
masters are  not  included  within  the  statute.''^  i  It-<has- been  held 
that  after  '  judgment  neither  the  government  nor  4he  ■  collector 
is  liable  for  interest.'?*!  The  Supreihe  Court  of  ithe  United 
States,  upon  affirming  a  judgment  in;, such  a  case,  will  allow 
interest  on  it,, which  will  be. included  by  the  court  below  in  its, 
judgment  of  ajffirmance.'"  It  has  ibeen, ;h^d  that  when  i the 
goyernment  h^-s.  had  no  iiotice,  aqtual  or  qonstrufitive,  andino, 
opportunity  j;p. .defend,,  it  i?  not, conclvidp^d.by  the,)eer,1;ifi,c£^te  of 
probable,  cause.''*  ,..  ,^,    ,|,      ,..|,,,   ..,;,,,.,,.,  ,,,,^,1  ■■,;  ,,,'i  ., ,   ,; 

A  simil^jr  statute,  regulates,  an  actiq^  againsi;  aj  perspn_  "f p^r 
or  on  account  of  any  thing  done  by  him  while  an  officer  of  either, 

e^U.  iS.  V.  Sherman, '918  XJ.  S.'SeS;  "       69  Andrae  v; ' Redfiei'd,  12  Blatehif?" 

25*L.ed.235.  "■'    -,.'■■-'    '-'  407.!"     '         '!'      ' '  ".v/i.;   i:>       ,-i,.,, 

63  Ibid.;      Cox     V.     Barney,      14  70  Scliell   v.    Cochran,    107    U.    S. 

Blatchf.  ^Sr  ii'tl   :-      :•=  625;i  27  L.  ed.i:S43.  , --     '     ^      i  "8 

64X7:  S.  V.  83  Sacks  of' Wool-and'  - 71  Camiohell /v.  James;  3  Fed.  513., 
5,9741' Sheepskins,  147    F6d.    747.     '         '72  White  v.   Arthur,   10:  Eed.,l80i 

65  Frerichs  v:.  Coster,  22  Fed.  637.  '  V3,Scliell;  v.    Cochrali,' 187    Ui-S./ 

66Cox  V.  Barney,  14  Blatohf J 289.  62S,  27  L.  ied..  543i'  '    .i'!     m, 

67Freriehs  v.  Coster,  22  Fed.  637.  74Dunnegan  v.  ©<  S.,  17   Gt.-CJ. 

68  Cox  V.  Barney,  14  Blatehf.  289.  347.-.  ,     I  ;  ^     i, . 
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House  of  ■©ongress  in  the  discharge  of  hisibffieial  duty:" '''  The 
Rievised '813 tittfesi  further  provide : '"When,  in  any  prosecution 
coinm'diced  obacc'tfunt  of  the- seizure  of  any  yessel,  goods, 
wares, 'Of  merchandise,  imade  by  any 'Collector  or 'other  officer, 
unider  any  act  of  Cosagiresk  authorizing  such  seizulre,  judgment 
is  rendered  for  the  'claimant,  but  it  fcppears  to  the  court  that 
there  was -reasonable' cause 'of  seizure,  the- icoTiTt  shall  cause  a 
proper  ceTtifieat©  thereof  to  be  enteredj-and  the  claimant  shall 
not,  in  such  base,  be  entitled- to-costs,  nor  shall  the; personi  who 
made  the  seizure,  nor^  the  prosecutor,^  be  i liable  to  suit  orijuBg- 
ffieht  on  account  of  such -suit  or  prosecution:  Provided,  that  the 
vessel,  goods,  wares,  or  merchandise  be;  after  judgment,  forth- 
with returned  to 'Siich  clairaant' or  his  ageiit."''®  It  has:  been 
belA  that  this  is  not  ^inconsistent' with  the  statute  previously 
quoted;  and  that  in  no  case  can  there  be  a- recovery  against  a 
revenue  officer 'fOr' 'a:  wrongful  seizure-  upoh  'probable  cause, 
when'  the  goods  are  returned  iintaet;' the  remedy  of  the  com- 
plainant being  limited 'to  a  claim  for  loss  or  damages  to  his 
property  while  "in  the  custody  of  the  officer,- which)  can  be  col- 
lected only  from  the  government.'"  It  has  been  held  that  the 
light  ot  the  United  States  ,to:  issue  execution.  und«r  a  judgment 
in  a  purely 'governmen;tal  suit,  such  'as  an  action  upon  a  bail 
bond,  is  not  barred  by'  any  limitation,  nor  by  laches  in  failing 
to  issue  the  execution  uh til' 'more  thaii  ten  years  after  the  entry 
of  the  judgment.'"       t'r.;--  ::;  .,!,,       ;.     . 

§  428.  Contempts,  An  attachment  is  the  proper  process  to 
compel  obedience  tO  'a^  decree  or  order  requiring' the  perform- 
ance p||  a  specific  .aqt  other  [than  the  pi^yment -of  money,^  or  to 
punish  a  contempt  of  court.*';  It  seems^.that  in  districts  held  in 
States  where  im;pTisbAment''for  debt  has  been'  abolished,  diso- 
bedience to  a  decree  or  oirder  for  the  payment  of  mpi^ey  cannot 
be  punishe^iby- attachment;', unless  the  def&uliiing,, party  is;an 
officer  of  the  court, >  as  an  attorney,*  or  has  bid  in.  property  at 

■VS18  St.  at  L.;p.  371.  «U.  S.  E.  S.,'§  725;  Re  Chiles,  22 

t^V.  S.  r;  S.,  §  970.  Wall.  1S7,  22  L.  ed!  8191 

"  Aghew  V.  'Hayimes,  C-  C  A.,  141  S  Mallory  Mfg.  Co.  v.  Fox,  20  Fed. 

Fed.  631.            .    '  409;    Xelson  Monfs  &  Co;  v.  Hill, 

WTJ.'S:  V. 'N6tijiii;' 155  Fed.  377.  80  Fed. -477.       "           :      '     ■ 

■   §  428.     1' Rule    8;    Mallory    Mfg.  « Jeffries^  v.  Laurie,  If  Fed.  195; 

Co. 'V.'Pdx,' 20  Fed. '409.  '  '    - 
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a  judicial  sale;  *  or  the  motion  is  made  by  a  master , or  the  clerk 
of  the  Supreme  Court i;o  comjpel  payment  of  his, fees.*  The 
older  cases  both-  in  the  English  Chancery  and  the  Federal 
courts  hold  that  it  is  a -^contempt  to,  criticise  ,in  the  press  the 
conduct  of  the  court/  and  to  publish  anything  which  may 
create  a  prejudice  against  either  party  to  a  pending  cause.*  A 
case  in  which  punishment  was  inflicted  by  Judge  Peck  for  a 
criticism  published  upon  one  of  his  decisions  led  to  his  im- 
peachment trial  before  the  Senate;. and  although  he  was  acquit- 
ted, a  statute  was  enacted  which  materially  diminished,  the 
powers  of  the  Federal  courts  to  punish  for  contempt.®  The 
courts  of  the  United  States  have  power,  "to  punish  by  fine  or 
imprisonment,  at  the  discretion  of  the  court,  contempts  of  their 
authority :  Provided,  that  such  power  to  ^punish  contempts  shall 
not  be  construed  to  extend  to  any  cases  except  the  misbehavior 
of  any  person  in  their  presence^  or  so  near  thereto  as  to  obstruct 
the  administration  of  justice,  the  misbehavior,  of  any  i  of,  the 
officers  of  said  courts  in  their  official  transactions,  and  the 
disobedience  or  resistance  of  any  such  officer,  or  by  any  party, 
juror,  witness,  or'  other  persons,  to  any  lawful  writ,  process, 
order,  rule,  decree,  or  command  of  t^he  said  courts."*"  Beyond 
this  the  District  Courts  have  no  such  power.*'  The  act,  just 
quoted  in  terms,  ajiplies  to  all  courts.  ,  Whether  it  can  be  held 
to  limit  the  authority  of  the  Supreme  Court,  which  .derives  its 
existence  and  powers  from  the  Constitution,  is,  doubtful.*^,    It 


Re  Pitman,  1  Qurtis,  186;  Bagjey 
V.  Yates,  3  McLean, '  465 ;  The  Lau- 
rens, 1  Abb.  Adm.  5(i8;  Re  Paschal, 
10  Wall.  483,  19  L.  ed.  992;  U.  S. 
v.. Mann,  2  Brock.  9. 

6  Camden  v.  Mayhew,  129  ^U.  S. 
73,  32  L.  ed.  608. 

6  Equity  Rule  68;  S.  C.  Rule  10. 

7  See  the  language  of  Lord  Chan- 
cellor Hardwleke  in  2  Atk.  469, 
471;  Hollingsworth  v.Duane,  Wall. 
C.  C.  77-100;  U.  S.  v.  Duane,  Wall. 
C.  C.  102. 

8  2  Atk.  469. 

9Jud.  Code  §  268,  36  St.  at  L. 
1087,  re-enacting  U.  S.  R.  S.,  §  725. 
10  U.  S.  R.  S,,  §  725. 


11  Sa!  parte  Robinson,  19  Wall. 
505,  510. 

12  Field,  J.  in  Ex  parte  Robinson, 
19  Wall.  505,  510.  State  v.  Mor- 
rill,: 16  Ark.  384;  Little  v.  State, 
90  Ind.  338;  Hale  v.  State,  55  Ohio 
St.  210;  State  v.  Shepherd  (SV  C. 
;\io.),  76  S.  W.  79;  Hawes  v.  State, 
46  Nebraska,  149;  Carter  v.  Com- 
naonwealth,  9'6  Va.  791,  45  L.R.A. 
310,  32  S.  E.  780.  See  Constitu- 
tional Regulation  of  Gontempt  of 
Court,  Harv.  Law  Rev.,  xiii,  615; 
Statutory  Restriction  on  the  Power 
of  Courts  to  Punish  for  Contempt, 
Yale  L.  J.^  Dec.  1903.  It  was  held, 
that  a  statute  was  unconstitutional 
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has  Beenhelid  at 'Circuit  that  a  United  States' commissioner  has 
no  poWe^;  to  punish  for  conteimpti"  hut  he  inay,  without  a  pre- 
vious'order  of 'the  court;  issue  a '"warrant  of  arrest  upon  a  com- 
plaint, which  is  the  foundation  of  a  criminal '  prosecution  for 
a  conteinpt  in  the  violation  of  an  injunction  by  a  person  not  a 
party  to  the  siiit."'  ■  •  " 

Criticism 'in  a  fl'e'Vpgpaper  of  the  conduct  and  integrity  of  the 
judge  is  not  a'cotitemptj"  unless  it  was  intended  to  influence 
the  jur|f,**  or'ipethaps  when  it  is  in  the  nature -of  a  threat 
against  a  judge,  'irttfended  to  influence  his  action  in  a  case  still 
pending  hfefore  hirci,"  or  w'here  it  adviSes  or  incites  disobedience 


which  provided,  that;  in  all  eases  at' 
indirect  contempt,  the  party  charged 
should,,  be  eii,title.dj  to  ljaY,e, the, case 
t^-ied  ifey.  a  different  judge '  than  the 
one  who  made  the  order  and  by  a 
jury.  Smith  v.  Speed,  ]1  'Oklaho- 
ma, 95,  55  L.R.A.  402;  Be  Creely, 
(Gala.  Ct.  of  App.,  'Firs^  Dist.,  Au- 
gust T908)  '97  Pac:  766.  That  this 
can  be  done  has  been  held  in  PeopW 
ex  i-el.'  Munsell  v.  Court  of  Oyer  & 
Terminer,  101  N.Y.  245;  Re  Old- 
ham, 89  N.  C.  23,  45  Am.  Eep.  673; 
criticised  by  N.  Y.  L.  J.,  November 
28",  1908.    -  ' 

IS  fie  Mason,  43  Fed.  510;  Mx 
parte  Doll,  7  Phila.  595;  Ein  parte 
Perkins,  29  Fed.  900;  U.  S.  v.  Bea- 
vers, 125  Fed.  778. 

1*  Cas'tiier  v.  Pocahontas  Collier- 
ies Co.,  117  Fed.  184. 

w  Ciiyler  v.  Atlantic  &  N;  C.  E. 
Co.,  131  Fed.  95,  98,  99;  People  ex 
rel!' Barnes  v.  Albany  Court  of  Ses- 
sions, 147  N.  Y.  290,  297 ;  State  v. 
Circuit  Court,  97  Wise.  1.  In  McLeod 
V.  St.  Aubyn,  (1899)  A.  C.  549,  561, 
the  Privy  Council  said:  "Commit- 
tals for^  contemipt  by  scandalizing 
the  court  itSelf  have  become  obso- 
lete in  this  country.  Courts  are 
satisfied  to  leave  to  public  opinion 
attacks  or  comments  derogatory  or 
scandalous  to  'them."    See,  however, 


the  subsequent  English  case  of 
Eegina  V.  Gray,  (1900),  2  Q.  B,  36. 
-  Goiijtra,  State,  v.  Shepherd,  177  Mo,. 
205,  99,  Am.  St.,' Eep.  624,  76  S..  W. 
79;  criticised  in  Am.  Law  Eeview, 
September-October,  1903 ;  defended 
in  Yale  L.  J.,  December,  1903.  Re 
Hughes  8  N.  M.'  225,  43  Pac.   692. 

1^  Cuyler  v.  Atlantic  *  N.  C.  E. 
Co.,  131'  Fed'.  95,  99.  See  Patter- 
son V.  Colorado,  205  U.  S.  454,  51 
L.  ed.  879;  Telegram  Newspaper 
Co.'v.  Commonwealth,  172  Mass.  294, 
44  L.E.A.  159,  70  Am.  St.  Eep.  280; 
King-v.  Tibbits  &■  WJndustj  (1902) 
1  'K.-  B.  77.  See  Cooper  v.  People^ 
13  Colo.  337,  6  L.E.A.  430.  '    ^'     ' 

W  It  has  been  held  in  Ohio,  un- 
der a  similar  statute,  that  the  pub- 
lication"' of  charges  of  misconduct 
agaipst  a  judge  holding  court,'  in 
a  neTyspaper  which  the  writer  had 
reason  to  believe  would  be  circu- 
lated and  read  in  the  court-room, 
and  which  was  thus  circulated  and 
read,  is -"misbehavior  in  the  pres- 
ence of  or  so  near  the  court  ■  or 
judge  as  to  obstruct  the  adniinis- 
tration  of  court  or  justice."  Myiers 
V.' State;  21  W.  L.  Bull.  404;  s.  c, 
46  Ohio  St.  473,  15  Am.  St.  Eep. 
638,  22  N.  E:  43.  Patterson  v.  Col- 
orado, 205  U.  S.  454,  51  L.  ed.  879; 
People  V.  Wilson,  64  111.  195.  16  Am.. 
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to  the  court's  ardei\"  /Ehe  truth  of  the  pUblicatijon;  is  no,  defense 
in  these  cases.?'  It  hasfbeen  said, that  a  fa,l4eireport  of  a  decision 
is^  "in  its  essence,  a -common  law  contempt  of  court."^?  j  It  h^s 
been  held  that  it  is  a  contempt  to,  represent  ibyi  words  ai^di  by 
printed  circiilars^ i that  a isaileiimder,  an,  execution  is  iinyadid,  and 
tliat  any  one  who  bviyswill  become  involvfeidi  in  litigation,^^ 
It'  is.  a  contempt  for  a  public  officer  to  attempt  unlawfully  to 
dispossess .  the  court,  lits;  oi5cers,or,  its  ri^eiQWds  .fromdropms'.iii. 
which  they , are  located/^ .; Misbehavior  in  the, presence, qf  tjip 
court  may  consist  in  an  assaiiljt,^,^  or  in,,abusive,language  ad- 
dressed to  the  court,^*.or  one  ,of ,  its.  officers,^*!  OT  any  per,?on 
there.^^  Similar  conduct  in  an  ante-room  of  the  court,  or  so 
near  the  court-room  ^ as- toi  be  heard  therein,*'  or,  seen  therefrom, 
or  from  the' jury-room,*'  is  also  punishable- as^a  contempt.  So 
are  an  assault  upbii' a  trustee  in  bankruptcy  while  in  the  per- 
formance of  his  duties,*'  and  interference  with  property  held  in 
an  official,  capacity,  by  .a   Federal  marshal   or  'his,|  deputy,'" 


Rep.  528 ;  . i  Be.  Hearst's  .  Chicago 
American  ('C>,,Ci.,Ill,), -Cliifiago  Le- 
gal jSTews,  November:  16j  1901. 

IsU.iS,  ex  rel.  Guaranty  Tr.  Co. 
V.  Haggerty,  ,'.116^.  Fed-.  510. 

.  19U.  ,s.  ex  rel.  ;Gwaranty  Tr,  Co.; 
V.  .Gehr,  llfj  Fed.,' 52Q;  where  a  man 
was  punished  for  using  abusive. lajlK 
guage  and  opprobrious  epithats//:_in 
public  denouncements  I  of :  the.ioffieial 
judge.,  forofficial  action  in.  granting 
an  injunction.  Thisi  last  •  case  was 
criticised  in  N.  Y.  L.  ,J.,  Nov. .  21, 
1902.-  ,       ,; 

20  Patterson  v.  Colorado,,  205  U. 
Si  454,  51  L.,ed;  879;  Gorham  Mfg. 
Co..  V,  i-Emery  B.  T.  D.  E.  Co.,  92, 
Fed.  774,  7S0.  -  Contra,  Asbestos, 
Shingle,  Slate  ,.& /Bheathdng.  Co:  v. 
Johns-Manville  Co.,  189  Bed.  611., 

21i?e  Sowles,,41  Fed.  752. 

82Jfe  Lyman,  55  Fed., 29.,  ,.  ,,    , 

83  Sharon  v.  Hill,i24,Fed^  72,6.ii-Ex 
parte  Terry,  128:  U:.  ,S.  .289,,  32,  L. 
ed.  405;  ,2Ee  Terry,  3;6  Fed./419;  U. 
S.  V.  Patterson,  26  Fed.  ^5093  U.  S. 
.V.  Barrett,  187  i  Fed.  378. 


iii  Eoo..  parte  Terry,  ,128  U.  ,S,  289, 
32   L.   ed.   405,,-  Be  Terry,  ,36   Fed. 

419-  .  !  ...  ;.'    :  ,.:  ■.,)    ,- ,.  • 

..zsjJa,,  purte  Terry,  128  U.  S;,,28p,. 
32i  L.  .^d.,,4,0f ;  ,iJe-,  Terry,  ;3§,,Fe(l. 
419;  such  as, jS. -judge,  (jr  an,, attor- 
ney, U.S.  v.i,Barr^t,/187  fftd.,|378. 
26  U.  S.  V.  Emerson,  4  Cranch,  C. 
C.  ,188s.  U.  S.iV.  Carter,  3  Cranch, 
C.  C.  423,.   .  ,      I  .! 

,27fU.,S.-,v.  Emerson,  4  Cranch,  ,p^ 

C.    188.  _         ;,;,  ,V,  ,. 

28U.,S.  v.  Barrett,  187  Fed.  ,3.78. 

29  Writ  of  error  disnuissed,  Q'Neal 
V.  U.;  S.,  190  U.  ,S.  36,  ,47,  L.  ed. 
945;  writ  of  .habeas,  corpus  denie^; 
JEm.,  parte  O'Neal,!,  125,  ,Ee4,,;i96,7,'; 
This,  commitment  was  one,  of  ,thp 
grounds  for  ;  tlje  impeachment  ,  ,of , 
Judge .  1  ^way ip)  who  was ,,  acquitted 
by,  the  ,S,enate,of  thei,ynited,p,tates., 
.  ,80  A  seizure  by  a,  sheriff,  under 
State  process,  of , ,  prpperty  in  the 
custody  of  ,a  deputy  ,m9,TpljLal  affei;; 
its,. sale,  by  tlje  miar^ihajj,  ,but  before 
its  delivery  tp  t|l,e,  buyer,  .4?  a,  CjOj:^- 
tempt  o,fi  the  Federal  Court,,, |Sa,biji^ 
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or  hj  'k  iEederal  receiver."i  It'iife  not , a  r contempt  to  :  in- 
stitlitfei  a  suit  iii  ai' Stat©  cdmrt,  to  ienjoin  ,a,  recei^^er  lappointed 
by  a  cowrt  of  tk'&iUnitedi  States^  ;f;rom.iexeoutmg  the  order  of  th,e 
latter  court,'^  'although  am:  attempt  to  enforce  such,  a  ^fiandate 
of  the'=State' court 'woiild' 'be-.*'  Thfe  filing  of  a -birief- containing 
a  scandalous  and  insulting  attack  ;oni  the  icojaduct  of  the  -judge, 
from  whose  decjisioni 'an-  appeal  -was  taken,  w^asheM  to  be  a, 
gi-ound  for  suspending  the  attorneys  indefinitely  from  practice 
before^  the  !Ci?i?cu^it 'GoUTt-of  Appeals,,  ^here, ;  such ;  brief  ,.was 
filed,'*  but  not  to  be  a  ground  for  disbarring  them  from  practice 
in  a  -Circuit  Gourt'of' the  Dnitedi -States  iii  anbther  Circuit.*^ 
It  tvas  held  that,  the  fact  that  aj  marshal!  knew  a  talesman,  whom 
he' suibpceiiaed  under  annopetn>  ve^i^'e,  to  be  la  friend  pf, the.  de- 
fendaiit- in  a  G*imiiial  case,  is  not  .suificient  -to  convict  him  of 
a  wilful  coti'tempt'of  court,?®  and  it  has' been- saidi  that  a  bare 
attempt, -without  success,  t'O'ilidUce  a  third  person  to- do  what  Jje-, 
could  to  influence  jtiror^  in  a  pehding  case  in  a^Fedej-al  court, 
is  not  a  contempt.*^ '  It  has  been  held  to  be  a  contempt  to  as- 
saiilt  a  tFhited '  States' •commissibner,  I  because  of  soniie  past  judi- 
cial action  by  him^'*  ■  aiid'  to  infiict  cruel  and  'unusual  pTinishmGiit: 
u^^bif*  a' -prisolier.'*  It 'has  been  said  to  be'  a  contempt  for  an 
attorney  to  carry  a  pistol  into  court.*"  A  hearing  before  k' 
master  in  chancery  of  examiner;  is  for  this  purpose,  treated  as' 

V.  Fogarty,  70  Fed.  4^.     Where  a  33  Ibid. 

iriairsiial -'whol  had   lepilevied   goods-  84iJe;\Vatt!&   Dohan,    C, -C.   A., 

alloWted'the  plaiiitiffis  agentsi  to  put  Second    Circuit,    July    1,    1905,    ap- 

them  in  a  car  and  to  procure  arships--  proved   (C.-C.E.,  ,D.  Pa.),  149;  Fed. 

piiigi  receipt -and  :  bill  of  lading  for  1,009;     , -i  i   .-.i-'  '■  ...i 

the  same,  directed  to  a  stranger,  to  ,  :85  2?^,,iWatt    &    Dohan,  .-149i  Fed. 

the  suit,  it  was  held  /that-  the  pi'bp-  1009. 

enttyl  had '  passed;  out  of  the  i  custody  36  Richards  v.  U.  S.,  C.  C.  A.,  126 

of  'the-'Fedieral   Court   and   that   a!  Fed,- 105.      ...      .,  i,         . 

S'hieriffi  who  levied  a  i State  writ  of  S'U.iS.  v.  CarrpU,  ,1^7,,Fed,  947. 

attachment  :  rupon     them     -Wsls    not  S^.Eioi  parte  Mpljicod,  120  Fed.  130. 

guilty  of.obnterapt.'-'^nimarium  Co.  _39/Jg     BirdsoB9g,j   3,9  i  F,ed.  ,  599; 

v.-  Bright,  82 -Fed.' 197.  '.    ."  where  the  prisoner  was  chained  ; by 

Sl'iSe  Tyler,  149  U.  S.  164,  37  L.  the,- neclc   so  that,. h,ecould^ neither 

edji689;  Eoyal  T-r.' Ca.  ».  Washburn,  lie  nor.ait  and  .left  so  chained   in 

B.  &  I.  E.  Co.,  C.   C.  A.,  139  Fed.  darkness   for   several   hours    of   the 

865,. supra,  §811.      >  .,!       ,-     ■  night.i  .  ,-       '  ,,    - 

-S2Eoy|il.Tr.  Co.  v. oWashlbuim,  'B,,         «>  Sharon  v.  TaCilj,  24  Fed.  726, 

&  I.  R.  Co.,  C.  C.  A.,  139.Eed..865.>  .        i     ;•!■'-,!    , 
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a  proceeding  in  court.*':    Proceedings  before  a  grand  jury  are 
considered  to  be  in  the  presence  of  the  eourt.*^    It  is  a  contempt 
for  a  grand  juror  to  disclose  the  testimony  upon  which, an  in^ 
dictment  was  based;*'  and  for  a  petit  juror  toi discuss  a  case, 
in'  violation  of  the  court's  direction,  to  ^the  contrary,**  and  to 
tamper  with  a  juror  or  with  a  talesman  before  lie  is  selected  for 
a  jury,*'  although  the  offense  is  cpmmLttedj  at  some  distance 
from  the  court-house,  but 'within,  the  juris.diction  of  the  court.** 
An  attempt  iu'  the  hall  adjoining  the  room  where  a  trial  is  in 
progress  to  bribe  a  witness  subpoenaed  ito;  attend., it,  is  a  con- 
tempt of  court.*''    Bribery  of  a  witness,  in  the  town  where  the 
court  is  held  has  been  held  to  be  a  contempt  within  the  stiatute.** 
It  has  been  held  to  be  a  contempt  of  court  to. interrupt  and  vio- 
lently break  up  the  testimony  of  a  witness  before  a,n:  examiner 
by  questioning,  prompting  and  talking  with  the  witness.*^  , ;  An 
attorney  has  been  punished  for  contempt  in  instituting  an  un- 
founded suit  in  a  State  court. against  a  ^Fedesr^l  judge,  .for 
the  purpose  of  disqualifying  the  latter  from  hearing  a  pending 
cause.^°     It  has  been  said; that  it  might  be; a  contempt  to, ask 
relief  which  mighti  obstruct,  delay  or  em|)afi;a^_s;  the  co^,rtji^l, 
proceeding  under  the  mandate  of  a  court  of  review.'^   ^  State 
District  Attorney  may  be  punished  for  contempt  int, applying 
-  to  a  State  court  for  a  mandamus,  to  compel  a  Eederal  receiver, 
to  disobey  an  order  of  the  Federal  cou^-t.'*    It  was  held  to  be 

"Sharon  v.  Hill,  24  Fed.  726;  U.  v.  Carroll,  147  Fed.  947.  -See  Cud- 

S.  V.  Anonymous,  21  Fed.  761.  dy,  Petitioner,  131  U.  S.  280,  33  L. 

42Heat-d    v.    Pierce,     8     Gushing  ed.  154.            .          , 

(Mass.)  338,^341,  54  Am.  Dec.  757;  « U.   S.   v.   Anonymouis,   21    Fed. 

cited  iJe  Savin,  131  U.  S.  267,  277,      761 '    , 

33  L.  ed.  150,  153.  50  .Baj  pofte  Davis,  112  Fed.   139. 

^Jte  Atwell,  140  Fed.  368.  Application  for  writ  of  prohibition 

44  Be  May,  1  Fed.  737;   U.  S.  v.  denied,   i?ei  JPaquct,    C.   C.    A.,    114 

Devaughan,  3  Cranch,  C.  C.  84.  Fed.:  437.      This    commitment!  was 

45^6  Cuddy,  131  U.  S.  280,  33  L.  one  of  the  grouWdsiforithe  impeach- 
ed. 154;  Kirk  v.  U.  S.,  C.  C.  A.,  192  raeBt  of  Judge  Swayne,  wlio  was  ac- 
Fed.  273.  quitted  by  the  Senate  of  the  lUhited 

46  U.  S.  v.  Carroll,  147  Fed.  947 ;  States.                                       .       \  u 
Kirk  V.  U.   S.,   C.'  C.  A.,   192   Fed:  Si  Coram  v.  Davis,  174  Fed.  664, 
273.  665. 

47  Savin,  Petitioner,  131  U.  S.  68  Royal  Tr.  Co.  v.  Washburn,  B. 
267,  33  L.  ed.  150.     '                       '  & 'I.  R.  Ry.  Co.,  112  -"Ped.SSl:   iu- 

iSRe  Brule,   71   Fed.   943;   U.  S.'     pra,  §  311. 


'§:t428]  .  CONTEMPTS^  1359 

a'  contempt  of  court  to  sue  in  a  court  of  another  State  la  party 
while  there  for  the  purpose  of  attending  the  taking  of  a  dep- 
osition; and  a  fine  of  the  expenses  of  such  suit,  including,  the 
cciunsel  fees  thereinj  was  imposed  upon  the  party  who  brought 
it."    It  is  not  a  contempt  for  an  attorney  to  call  the  attention 
qi  the  State  court  tp  certain, facts,  which ,  result,  in  an  order 
that   invades  ,  the   Federal   jurisdiction,    wh^p,  , such   order   is 
enitered  upon  i the  court's  own  motion^^*  nor  for.  an  attorney  to 
advise  his  client, that  an  order, is  void,, whiEsnrhe, does  not  advise 
the  client  to  disobey  the  same.f*    It  has  heen,  said  to  be  a  con- 
tempt of  court  to  bring, before  it  g.  .collusive  suit. °®     The  Fed- 
eral court  i  cannot  punish  for  contempt,  a  person  who.  is  not  its 
officer,  nor  a  suitor  therein,  upon  the  charge  of  using,  ,or  of  an 
attempt  to  use,  its  process,  to  obstruct  the  administration  of 
justice,  in  a  State  icourt.."    It  has  been  held  not  to  be  a  contempt 
to  take  in  another  State  and.file  and,  publish  within  the  juris- 
diction, the  deposition  in  a, case  the^ej  pending,  for  the  purpose 
of  deceiving  the.  court,  when  the  paper  has  not  been  offered  in 
evidence,'*  nor  to  conspire  tp  commit  a  contempt  of  court.'* 
It  is  a  contempt  for  any  person,  even  a  judge,  to  disobey  a  writ 
of  supersedeas,*"  although  the  payment,  or  decree  below  has 
been  affirmed  when  np  mandate,  has  been  issued.*^    To  lynch  a 
prisoner,  who  is  in  thp  custody  .of  a  State  jailer,  pending  a 
supersedeas  from  a  court  of  the  United  States  which  prevents 
his  execution  until  an  appeal  from  an  order  denying  an  appli- 

53  Bridges  v.  Sheldon,  7  Fed.  17,  «« Re  Noyfes,   G.  C.  A.,   121   Fed. 

45-47 ;  suprd^  §  167.    But  see  Blight  209,  225 ;  where  the  judge  was  fined 

V.  Fisher,  Pet.  C.  C.  41.  $1,000.     The  disobedience  consisted 

S4J?e  Watts  &  Sachs/ 190  U.  S.  1,  in  letters  to  the  marshal,  directing 

47  L.  ed.  933.     But  see  Re  Fortu-  him  to  "hold  things  in  statu  quo" 

nato,  123  Fed.  622.  and  to  guard  gold  dust,  which  by 

55  Re  Noyes,   C.   C.  A.,   121   Fed.  the   writ   of   receiver   had   been   di- 
209,  226.      ~                                 ;  rected  to  return  to  the  defendants 

56  Lord  V.  Veazie,  8  How.  251,  12  to  the  suit,  and  in  a  letter  to  the 
L.  ed.  1067.  military  commander  asking  him  to 

67  Re    Eiggsbee,    151    Fed.    701 ;      render  the  marshal  such  assistance 
(jleveland  v.'  Chamberlain,  1  Bliick,      as  was  required. 

419,  17  L.  ed.  93.  6i  Merrimack  River  Sav.  Bank  v. 

68  Doniphan  v.  Lehman,  179  Fed.      City  of  Clay  Center,  219  U.  S.  527, 
173.  55  L.  ed.  320. 

59  Ibid. 
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cation  for  the  writ  of  Jiflteas  cor.puS'M&s  been  decided/Pi,  It 
has'beeih.'  said  .to.' be  ^a  comiteinapt  of  an  appellatfe  courfr-toidesflirby 
property  pending!  an  appeal  from  a  decree' denying  k.  prayer  for 
ail -injunction  against  such  destrueti^ny* "and  that  the  tissue 'iby 
the  court  of  first  instance  of  an  injunction'  against' such  3e- 
struetibn  pending'  the'^'ai^pedl'  does  hot-  deptive  'the 'appelate 
court  of  jurisdiction  to'j)unish  the  act/*  'If  is  a- contempt  to 
part  with  money  pending'''au'  application  to  compel  'the'''pay- 
ment'of  the  ^anie  iiito  court. *^  v'Adviee  to  disobey 'a  writ,'  when 
giveii  by  a  XJiiited  States' District  Attorney  and  by  a- representa- 
tive'of  the  Department  of  JUsti'ce'to  a  marshal,  is  a  contempt  of 
court.®*  li  has  beeh  held' that  perjury  by  a  bankrupt  upon'ian 
examination  'to  akcertaiu  the  'amount  and  location  of  his  'as- 
sets',®' or  by  a  witness®'  upon 'an  examination'  before  a  referee 
in  bankruptcy,"  or  by  'an 'alfflkht  when  the  'affidavit  is  siiibmitted . 
to'  the  coiirt,®'  otherwise  :it"has'bee'n' held  n'ot;'"'  sho-uldibe^pun^ 
ished  as  a  contempt  o'f  dourt..  '  It  has  been' held  that  it  is;a  con- 
tempt for  a'persoiiduly  sub'poenaed  to  refuse  to  attend,  no  mat- 
ter how  immaterial  his  evidence  may'  be  aUd  irrespective'  of'  the 
sufficiency  of'  the  pleadings  in  the  suit ;  '"■  and  for-  a  •  person  to 
refuse  to'attend  and  prod'iice  documents,  when  he  has  been  'duly 
served  with  a  BuBpdena  duces '  tecum  •  requiring  'the  •  production 
of  the  same,  although  they  are  immaterial  to  thie  suit,'^  and  al- 

62  U.  S.  V.  Shipp, '203  Ui  S;i563,  don,  367  FedjasS;   Re  Singer,  174 

51  L.  ed.  319.  Fed.  208;  Re  Smith,  185  Fed.  983; 

83  Mew  imack  .River.  Sav.  Bank  v.  Re   Sliparj  ISSiiFed.   67^.    .But,, see 

City  of  Clay  Center,  219,- U.S.  527,  iJe^ ,  iBroj^gtpjn,    182    F^d.    349--, 'iJp 

55  L,  ed.  320.                   .    M  w[eseWock,' 188  Fed.  '757. 

64  Ibid.                                      ,,,  68,  The  I  contempt   proceedings  , can 

85Wartman  v, . .Wartiua-n,  .Taney,  b,e  instituted, bef,0re  the,  conclii^ion 

362,1,29  Fed.  Cas.,  p.  :3i03,^No:.  17,-  of    the    testimony ;.  and    before  ,,  t)'),e 

210.  .                                   '      ...         ,  ,  party  (has  been  .cross-e:)camine(iT  .  Re 

69  Re -iiojeai   C.   C.   A.,  121,  Fed.  Sehulman,'c.  C.  A.,  177  Fedj,191. .,  .. 

209,  228,,  231.            ,.,                 '  ■,  69  TJe  Stfiimer,  195  J?^d.,  299. ,   ,     ' 

67  Tie   Fellerman    iS.<  D.   K.  .y.),  ''0  Doniphan  v.  Lehman-^ 'iT'g  Fei 

149   Fed.   244.-   This,  case  was^set-  173.       ;   •[                       ,,,    ,, 

■  tied    pending  an   application   for   a  ''l.Nelsoij,  v.  _U.  S.,  201  U.  S.  9:2, 

writ  of  habeas  corpus  to  review  the  114,   50   L.   ed.   673,   6^^;   .Fairfield 

commitment.'.  It  was  3uhseq,uently  v.  U.  .S.j  C.,C,,A..i  14^,  Fpd.  j^pSf,- 

approved  in  Esc  parte  Bide  (C.  C.  S.  n  Fairfield  v.  U.  S.,  C.  C.  A.,  146 

D.  N.  Y.),   155  Fed.  908;   Re  Gor-  Fed.  508.                                   j^j^n  , 
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though  they  may  tend  to 'criminate  him.™  In  the  latter  case, 
it' is  his  duty  to  raise  the  objection  after  he  has  produced  the 
documents  in  coxirt''*  It  was  held  that  a  man  was  guilty  of 
contempt' for  failing  to  attend  in  obedience  to  a  subpcena  and 
to  present  to  the  court  the  facts  which  excused  him  from  at- 
tendance,'" and  to-  evade  service  of  an  order  ®*  although  he  may- 
evade  service  of  process  in  the  suit."  It  has  been  held  that 
a  court  has  iio  jurisdiction  to  punish  as  a  conteriipt  a  violation 
of  ah  oral  stipulation  made  in  open  court.'"  Disobedience  to 
a  subpcena  directing  the  attendance  of  a  witness  to  take  his 
testimony  for  use  in  another  jurisdiction,  is  punishable  by  the 
court  that  issues  the  subpoena.''' 

An  officer  of  the  court  may  be  punished  by  attachment  for 
his  misbehavior  in  office  after  his  term  of  office  has  expired  by 
resignation  or  '  otherwise.'"  An  attorney  '*  or  other  officer  '^ 
of  the  court  hiay  be  thus  compelled  to  pay  to  a  person  named 
in  the  order  money  received  by  him  in  his  official  capacity. 
Where,  however,  there  is  room  for  a  reasonable  doubt  as  to , 
how  muph  is  due  from  the  officer,  the  court  vfill  usually  refuse 
to  proceed  against  him  summarily,  and  require  the  complain- 
ing party  io  begin  a  suit.'*  It  is  a  contempt  of  court  for  a 
person  to  assist  another,  whether  acting  as  the  latter's  agent 
or  otherwise,  in  committing  an  act  which  has  been  forbidden 
to  himself  in  an  injunction  issued  against  him  individually.'* 


WU.  S.  V.  Collins,  146  Fed.  553; 
U.  S.  V.  Terminal  E.  Ass'n,  148  Fed. 
486. 

WU.  S.  V.  Collins,  146  Fed.  553; 
U.  S.  V.  Terminal  E.  Ass'ii,  148  Fed. 
486. 

W  Carman  v.  Emerson,  C.  C.  A., 
71  Fed.  264. 

76186  Eice,  181  Fed.  217. 

"  Ibid.. 

tiEsB  parte  Buskirk,  C.  C.  A.,  72 
Fed.  14,  20. 

w  Re  AUis,  44  Fed.  216.  But  see 
Re  ICingsley,  185  Fed.  1005. 

80  The  Laurens,  1  Abb.  Adm.  508. 
It  was  held  that  the  acts  of  a  cus- 
toms inspector  and  an  inspector  of 
t~fie  DepaTtment  of  Commerce  and 
Fed.  Prae.  Vol.  II.— 86. 


Labor,  pursuant  to  a  search  war- 
rant issued  by  a  United  States 
Commissioner,  were  not  committed 
as  officers. of  a  court  of  the  United 
States  and  therefore  could  not  be 
punished  as  contempts,  Ee  Chin  K. 
Shue,  199  Fed*.  282. 

SliJe  Paschal,  10  AVall.  483,  19 
L.  ed.  9-92 ;  Jeffries  v.  Laurie,  27 
Fed.  195. 

82  Be  Pitman,  1  Curt.  186;  Bag- 
ley  V.  Yates,  3  McLean,  465;  The 
Laurens,  1  Abb.  Adm.  508. 

83  See  Re  Paschall,  10  Wall.  483, 
19  L.  ed.  992;  U.  S.  v.  Mann,  2 
Brock.  9. 

84Dadirrian  v.  GuUian,  79  Fed. 
784;  Diamond  Drill  &  Mach.  Co.  v. 
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Eiit  an  emjiJoyee  of  the  defendant  is  not  guilty  of  contempt 
for  committing  an  act  forbidden  by  a  decree  or  order  to  the 
defendant  and  his  employees  when  he  had  subsequently  severed 
his  connection  with  the  latter  and  is  acting  for  himself  at  the 
time  of  such  commission.'*  A  person  not  a  party  to  the  suit 
may  be  punished  for  a  violation  of  an  injunction  against  a  cor- 
poration when  he  is  a  controlling  member  of  the  same  and  con- 
trolled part  of  the  litigation  for  the  defense.''  OflBcers  of  a 
corporation,  who  are  not  parties  to  the  suit,  may  be  punished 
for  contempt  in  refusing  to  make  the  company  comply  with  an 
order  of  the  court,  when  they  have  the  power  to  require  such 
compliance."  An  officer  of  a  corporation  may  be  punished  for 
contempt  because,  after  the  issue  of  an  injunction  against 
his  company,  he  continued  the  infringement  imder  another 
name,  although  he  had  resigned  his  office."  It  is  a  contempt 
for  persons,  who  have  been  enjoined  from  the  infringement  of 
a  patent,  to  organize  a  corporation,  which  commits  the  acts  of 


Kelley  Bros.  &  Spielman,  130  Fed. 
893;  Ee  Rice,  381  Fed.  217,  an  at- 
torney. A  person  enjoined  from 
the  infringement  of  a -patent  was 
held  to  commit  a  contempt  by  con- 
tributing to  a  fund  to  defray  tlie 
expenses  of  another  who  was  con- 
testing the  validity  of  a  patent. 
Bate  Ref.  Co.  v.  Gillett,  30  Fed.  683. 
It  has  been  held:  that  a  defendant 
corporation  -  which,  when  enjoined 
from-  selling  a  certain  cordial  in  cer- 
tain bottles  with  a,  particular  label, 
sold  its  entire  stock  of  cordialswith 
such  bottles  and  labels  to  a  third 
person,  under  an  arrangement  that 
he  would  fill  all  orders  for  the  cor- 
dial which  the  defendant  should  re- 
ceive, was  guilty  of  contempt;  al- 
though it  did  not  share  in  the 
profits  of  such  sales,  and,  although 
it  acted  under  advice  of  counsel. 
Socifitfi  Anonyme  v.  Western  Dis- 
tilling Co.,  42  Fed.  96.  It  was  held 
that  a  defendant  had  violated  an 
injunction  against  his  "making, 
using  or  vending  for   use"   certain 


specified  articles,  where,  after  the 
injunction,  he  sold  such  an  article 
previously  manufactured.  A.  B. 
Dick  Co.  V.  Wickelman,  89  Fed.  95; 
and  that  an  injunction  against  the 
sale  of  certain  articles  was  not  vio- 
lated by  the  sale  of  articles  of  that 
character  which  had  been  bought 
from  the  plaintiff.  Be  Rubin,  193 
Fed.  425.  Parties  were  held  guilty 
of  contempt  when  they  had  paid 
the  expenses  of  an  act  prohibited 
in  an  injunction  against  them, 
which  was  committed  by  an  appli- 
cant to  them  for  employment.  Mo- 
tion Picture  Patents  Co.  v.  Laemmle, 
186  Fed.  641. 

88  Donaldson  v.  Roksament  Stone 
Co.,  178  Fed.  103. 

88Stahl  V.  Ertel,  62  Fed.  920; 
American  Const.  Co.  v.  Jacksonville, 
T.  &  K.  Ry.  Co.,  52  Fed.  937; 
Heinze  v.  Butte  &  B.  Consol.  Min. 
Co.,  C.  C.  A.,  129  Fed.  274. 

87  Heinze  v.  Butte  &  B.  Consol. 
Min.  Co.,  C.  C.  A.,  129  Fed.  274. 

88  Janney    v.    Pancoast    Interna- 


§    428]  CONTEMPTS.  1363 

infringemeut."  A  person  ilot  a  party  to  tlie  sliit  who  assists  a 
party  in  violating  aid  injunction  may  be  piinishfed  for  a  con- 
tempt.'" It  has'beeii  said  that,  to  bind  a  stranger  to  the  suitj 
full  knowledge  of  'the  scope  and  effect  of  the  injunction  must 
be  shown.'^  :In  one  case^  where  the  court  had  enjoined  the  de- 
fendants to  the  suit,  "and  all  persons  whomsoever,"  from  a  wil- 
ful trespass  upon  private  property ;  it  was  held  that  a  stranger 
to  the  suit,', who  was  in  no  way  connected  with  aily  of  the  par- 
ties thereto,  might  be  punished  for  contempt  for  comjaitting 
an  independent  trespass  when  he  had  knowledge  of  the  decree.®* 

A  domestic  or  foreign  corporation,  as  well  as  an  individual, 
may  be  fined  for  a  contempt.*'  It  has  been  held  that  a  trade 
union  in  Michigan  cannot  be  punished  for  contempt.**  It  is 
no  defense  to  a  proceeding  for  the  punishment  of  a  defendant 
for  the  violation  of  an  injunction  against  the  infringement  of 
a  patent,  by  himself  or  his  employees,  that  he  had  instructed 
them  to  obey  the  injunction  and  that  the  violation  was  made 
without  his  knowledge." 

No  person  can  be  punished  for  contempt  by  a  violation  of  an 
order  or  decree,  unless  he  has  knowledge  or  notice  of  the  same. 
A  party  who  has  actual  knowledge  of  the  issue  of  an  injunc- 
tion may  be  punished  for  disobedience  to  the  same,  although  he 
has  not  been  served  with  a  copy  of  the  writ  or  order.**     The 

tional  Ventilator  Co.,  124  Fed.  972;  sault  upon  a  servant  of  the  corn- 
Campbell  V.  Magnet  Light  Co.,  175  plainant  while  he  is  in  the  custody 
Fed.  117.                                                     ,  of  the  police  after  his  arrest,  is  not 

89  Diamond  Drill  &  Mach.  Co.  v.  a  violation  of  an  injunction  forbid- 

Kelley  Bros.  &  Spielman,   130  Fed.  ding    interference   yfith    persons    in 

89.3;    Bernard  v.  Frank,   C.   C.   &,  the    conduct    of    the    complainant's 

179  Fed.  516.     But  see  Cantrell  &  business.     Garrigan  v.  U.  S.,  C.  C. 

Cochrane   v.    Wittemann,    180.  Fed.  A.,  163  Fed.  16. 

794.  98  u.  S.  V.  Memphis  &  L.  R.  E. 

^Ex  parte  Lennon,  64  Fed.  320;  Co.,  6  Fed.  237. 

s.  c,  166  U.  S.  548,  41  L.  ed.  1110;  94  Allis-Chalmers      Co.      v.      Iron 

Employers'   Teaming  Co.   v.   Team-  Molders'  Union,  150  Fed.  155. 

sters'  .Joint  Council,  141  Fed.  679;  96  Gillette    Safety    Razor    Co.    v. 

Allis-Chalmers  Co.  v.  Iron  Molders'  Wolf,  180  Fed.  776. 

Union,  150  Fed.  155,  185.  96  ^a;  parte  Lennon,  64  Fed.  320; 

91  W.   B.   Conkey   Co.   v.   Russell,  s.  c,  166  U.  S.  548,  41  L.  ed.  1110; 

111  Fed.  417,  422.  Re  Krinsky,  112  Fed.  972;  Re  Wilk, 

98Chisolm    V.    Caines,    121    Fed.  155  Fed.  943;  iSe  Rice,  181  Fed.  217. 
397.     But  see  supra,  §  295.    An  as- 
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misspelling  of  a  defendanl^'s  first  name  in  the  pleadings,  decree 
and  injunction  order,  will  not  relieve  him  from  liability  for  con- 
tempt for  a  violation  of  the  injunction,  where  he.  was  served 
with  process  and  appeared,  and  he  could  not  have  been  misled 
as  to  the  person  intended.®'  The  equity  rules  provide  that 
if  a  decree  be  for  the  performance  of  a  specific  act,  other  than 
the  payment  of  money,  it  must  prescribe  the  time  within,  which 
the  act  shall  be  done,  "of  which  the  defendant  shall  be  bound 
without  further  service  to  take  notice;"®'  and  that,  "neither 
the  noting  of  an  order  in  the  Equity  Docket  nor  its  entry  in 
the  order-book  is  in  itself  notice  therepf  to  the  parities  tp  the 
suit.®'  It  is,  however,  the  safer  practice  to.  make  personal  serv- 
ice of  a  certified  copy  of  a  decree  or  order,  disobedience  ^o 
which  it  is  desired  to  punish  by  an  attachment.^®"  If  the  party 
is , beyond  the  district  service  by  registered  mail  and  upon  his 
solicitor  or  counsel  is  proper.*®' 

§  429.  Practice  in  contempt  proceedings.  In  general. 
"There  is  no  settled  practice  in  contempt  proceedings."  *  The 
hearing  is,  in  general,  before  the  court  against  which  the  con- 
tempt was  committed.*  Where  the  contempt  was  a  violation  of 
a  supersedeas,  it  is  punished  by  the  appellate  tribunal.'  Where 
a  mandate  from  an  appellate  court  directing  the  entry  of  a  de- 
cree for  an  injunction  has  been  filed  in  the  court  below,  the 
latter,  and  not  the  former,  has  jurisdiction  to  punish  its  vio- 
lation as  a  contempt.*  The  violation  of  an  injunction  to  re- 
strain the  infringement  of  a  copyright,*  or  trade-mark,*  may 
be  punished  as  a  contempt  by  any  court  or  judge  of  the  United 
States  having' jurisdiction  of  the  defendants.     It  is  the  duty 

97  Aaion  V.  U.  S.,  C. ,  C.  A.,  155  chants'  Stock  &  Grain  Co.  v.  Board 
Fed.  833.  of  Trade,  C.  C.  A.,  201  Fed.  20,  27. 

98  Eq.  Rule  8.  8U.  S.  v.   Shipp,  203  U.  S.  563, 

99  Eq.  Rule  4.  51  L.  ed._319;  Re  McKenzie,  180  U. 

100  Atlantic  G.  P.  Co,  v.  Dittman  S.  536,  45  L.  ed.  657 ;  Re  McKenzie, 
P.  Mfg.  Co.,  9  Fed.  316;  Ulman  v.  142  Fed.  383;  Tornanses  v.  Melsing,, 
Hitter,  72  Fed.  1000;  Wegtinghouse       C.  C.  A.,  106  Fed.  775. 

El.  &  Mfg.  Co.  V.  Sangamo  El.  Co.,  *  Dowagiac  Mfg.  Co.  v.  Minnesota 

128  Fed.  ?47.  Moline  Plow  Co.,  124  Fed.  736. 

101  Ulman  v.  Ritter,  72  Fed.  1000.  B  Act  of  Mar.  4,  1909,  35  St.  at 
§  429.     lU.    S.    V.    Sweeney,    95  L.    1075,    §    36,    Pierce    Fed.    Code 

Fed.  434,  448.  ,  Sxipp.  §  1589. 

»Re  SpofTord,  62  Fed.  443;  Mer-  6  Act  of  Mar.  2,  1907,  34  St.  at 
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of  the,  clerk  of  tUe,  court  or  the  judge  that  grants  the  injunc- 
tion, whenever  required  so  ip  do  by  the,  court  hearing  an  appli- 
cation , to  enforce  the  same,  to, transmit  without  delay  thereto  a 
certified  j  copy  of  all  the  papers  in  the  cause  that  are  on  file  at 
his  ofiiee.''  l)isobedience  ,1;q  a  subpoena,  issued  by  a  court  of 
one  district,  ordering  a  witness  to  appear  and  testify  before  a 
master  appointed  [therein  by-  the  court  of  another  district,  is 
punishable  by  th^  cou3:;t  which  issued  ,the  subpoena.'  A  court 
has  no  jurisdictjion -to  punish  for  contempt  an  act  not  for- 
bidden at  the  time,  of  i1^,  commission ;  nor  can  it  accomplish 
such  a  result  by  the  entry  of  an  order  nunc  pro  tunc  as  of  a 
date  prior  tp  th^  corftmission  of  the  act,'  except  in  a  case  where 
the  judge  has  announced  orally  from  the  bench  a  decision 
that  an  injunction^  issue,  when, the  order  may  be  entered  as 
of  the  date  of  such  decision,  and  a  subsequent  act  may  be  pun- 
ished accordingly,  even  if  committed  before  the  formal  entry 
of  the' order."  Where  a  person  was  uiider  bail  to  appear  and 
answer  indictments  in  the  State  courts  for  the  embezzlement 
of  morifey;  it  was  held  that,  until  such  indictments  were  dis- 
posed of,  there  should  be  no  hearing  upon  an  application  to 
commit  him  for  contempt  in  failing '  to  obey  ah  order  to  pay 
over  the  same  to  a  trustee  in  bankruptcy.^*  In  case  of  diso- 
bedience to  a  decree  for  thfe  performance  of  a  specific  act,  other 
than  the  payment  of  money,  the  rules  direct  the  issue  of  an' 
attachjtnent  ex  parte  by  the  clerk,  upon  the  filing  of  an  affi- 
davit that  the,  act  has  not -been  performed  within  the  required 
time.**  It  is,  however,  the  usual  practice  to  give  notice 
to  the  delinquent,  of  an  application  for  an  attachment,  either 
by  an  order  to  show  cause  or  otherwise.*'    An  attachment  may 

h.    1251,    §    20,    Pierce    Fed.    Code,  &B,  349;,  Anon.,  3  Atk.  567;  James 

§  8826.    ,               |,|i                        ,    ,  V.  Downs,  18  Ves.  522;  Vansandan 

7  Act  of  Mar.  2,  1907,  34  St.  at  v.,  Bose,  2  Jac.  &  W.  264;  Koehler 

L.    1251,    §    20,    Pierce   Fed.    Code^  v.  Farmers'  &  D.  Nat.  Bank,  6  N. 

§8826;  Act  of  Mar.  4,  1909,  35  St.  Y.  Supp;  470,   • 

at  L.  1075,  §  37,  Pierce  Fed.  Code  "Be    Hpoks    Smelting    Co.,    146 

Supp.,  §  1589.  Fed.  336. 

SRe   AUis,    44   Fed.   216;    supra,  12  Eq.  Rule  8.     See  In  re  Steiner, 

§  343,                            ,  195  Fed.  299. 

^ Ex  parte  Buskirk,;  C,  C,  A.,,  72  is  Worcester    v.    Truman,,  1    Mc- 

Fed.  14.  Lean,  483;  Fischer  v.  Hajes,  6  Fed. 

10  Ibid.;  Kimpton  v.  Eve,  2  Ves.  63.     Six  days'  notice  has  been  held 
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be  issued  at  the  request  of  a  person  not  a  party  to  the  cause,  in 
whose  favor  an  order  has  been  made,  or  against  a  person  not 
a  party  to  the  cause,  against  whom  obedience  to  an  order  can 
be  enforced.^*  Notice  of  the  application,  when  required,  should 
be  served  personally  upon  the  person  thereby  affected."  If'  a 
party  conceals  himself  to  avoid  personal  service  of  the  notice, 
perhaps  notice  may  be  served  upon  an  attorney  who  has  ap- 
peared for  him  in  the  proceeding  in  which  the  contempt  was 
committed.^'  In  the  case  of  a  foreign  corporation,  it  is  suffi- 
cient to  serve  notice  upon  the  person,  whom  it  advertises  as 
its  manager  for  the  State  and  upon  its  solicitor,  or  perhaps 
upon  its  counsel  in  the  original  suit.''  It  is  the  safer  practice 
to  serve  notice  upon  the  person,  whom  it  has  authorized  to  ac- 
cept service  of  process  against  it  within  the  State.'*  There 
can  be  no  punishment  for  a  contempt,  disclosed  in  the  evidence, 
which  was  not  charged  in  the  information,  order  to  show  cause, 
or  affidavits  before  the  hearing.'^  Where  it  is  a  doubtful  ques- 
tion of  law  whether  the  acts,  of  which  complaint  is  made,  con- 
constitute  a  violation  of  the  injunction,  a  motion  to  punish  the 
same  for  contempt  will  be  denied.  The  court  will  not  try  in 
such  a  proceeding  a  difficult  question  as  to  the  infringement  of 
a  patent.^"    It  is  better  practice  for  the  order  committing  a  per- 

to  be  reasonable.  American  Const.  w  Westinghouse  Air  Brake  Co.  v. 
Co.  V.  Jacksonville,  T.  &  K.  Ry.  Co.,  Christensen  Eng.  Co.,  130  Fed.  735. 
52  Fed.  937.  Where  the  notice  18  See  §  213,  supra. 
named  a  defendant  .,  corporation  19  Be  Reese,  C.  C.  A.,  107  Fed. 
"and  its  officers"  as  the  objects  of  942;  Huttig  Sash  &  Door  Co.  v. 
the  contempt  proceedings,  without  Fuelle,  143  Fed.  363,  374. 
specifying  the  individual  officers,  it  20  California  Paving  Co.  v.  Moll- 
was  held  that  any  officer  served  tor,  11-3  U.  S.  609,  618,  28  L.  ed. 
with  the  notice  might  be  attached.  1106,  1109;  Liddle  v.  Cory,  7 
American  Const.  Co.  v.  Jackson-  Blatchf.  1;  Welling  v.  Trimming 
ville,  T.  &  K.  Ry.  Co.,  52  Fed.  937.  Co.,  2  Ban.  &  A.  1;   Buerk  v.  Im- 

14  Equity  Rule   10.     See  King  v.  haeuser,   2   Bann.   &   A.   465;    Fed. 

McLean  Asylum  of  M.  G.  Hospital,  Cas.  No.  2,108;   Onderdonk  v.  Fan- 

C.  C.  A.,  64  Fed.  325.    Supra,  §  428.  ning,   2   Fed.   568 ;    Smith  v.   Halk- 

16  Gray   v.    Chicago,    I.    &    N.    R.  yard,  19  Fed.  602;  Wirt  v.  Brown, 

Co.,  1  Woolw.  63;  Hollingsworth  v.  30  Fed.  187;   Templ'o  Pump  Co.   v. 

Duane,  Wall.  C.  C.  141.  Mfg.   Co.,  31  Fed.  292;   Howard  v. 

16  Eureka  L.  &  Y.   C.  Co.  v.   Su-  Mast,    33    Fed.    867;    Lilienthal    v. 

perior  Ct.  of  Yuba  County,  116  U.  Wallach,  37  Fed.  241;  Pa.  Diamond 

S.  410,  418,  29  L.  ed.  671.  Co.  v.  Simpson,  39  Fed.  284;  Trvlax 
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son  for  contempt  to  recite  the  offense  charged,  although  it 
seems  that  this  is  not  necessary  if  it  describes  the- same  hy 
reference  to'  other  proceedings..*^  It  has  been  said  "The  rec- 
ord should  show  that  an  issue  had  been  made  in  some  way 
on  the  question  of  contempt,  and  that  the  person  adjudged 
guilty  thereof  had  had  an  opportunity  to  be  heard  in  fererence 
thereto."**  It  has  been  said  that  an  order  committing  a  per- 
son for  contempt  cannot  be  altered  at  a  subsequent  term  of  the 
court;**  that  the. court  cannot  subsequently  discharge  the  party 
committed  upon  proof  of  his  inability  to  comply  with  the  or- 
der, his  remedy  being  an  application  to  the  President  for  a 
pardon;**  and  that  such  an, order  is  void  if  it  does  not  express 
or  limit  the  term  of  imprisonment.*'  When  the  contempt  con- 
sisted in  disobedience  to  a  subpcEna  to  appear  and  produce  docii- 
ments  before  a  grand  jury,  and:  an  order  directed  that  the  de- 
linquent be  imprisoned  "until  he  shall  be  willing  to  obey  the 
command  of  said  subpoena  and  of  this  order,"  it  was  held :  that, 
upon  the  discharge  of  the  grand  jury,  the  term  of  imprisonment 
thus  imposed  expired;  but  that  he  was  not  purged  of  his  con- 
tempt, and  a  new  term  of  imprisonment  was  consequently  im- 
posed upon  him.*°  A  prisoner  summarily  committed  for  a 
contempt  of  court  is  not  entitled  to  any  credit  for  good  be- 
havior.*'' It  has  been  said  that  the  President  has  no  power,  by 
pardon  tb  relieve  a  person  from  punishment  for  a  civil,  .as  dis- 
tinguished from  a  criminal,  contempt;*'     The  court  refused  to 

V.  Detweiler,  46  Fed.  117,  118;  En-  23  Fischer  v.  Hayes,  6  Fed.  63.    A 

terprise    Mfg.    Co.    v.    Sargent,    48  term   of   a   court  in   bankruptcy   is 

Fed.   453:    Mack   v.   Levy,   49   Fed.  never  closed.    Be  Henschel,  114  Fed. 

857;-  Accumulator    Co.    v.    Consol.  968. 

Elect.    Storage    Co.,    53    Fed.    793,  M.ife  Mullee,  7  Blatchf.  23,  Fed. 

795;  Bonsack  Maoh.  Co.  v.  National  Cas.  No.  9,911.     C&ntra,  Re  Nevitt, 

Cigarette  Co.,  64  Fed.  858;  Interna-  C.  C.  A.,  117  Fed.  448,  461. 

tional    Register    Co.    v.    Recording  25  Matter  of  Marsh,  MaeA.  &  M. 

Fare   Register    Co.,    125    Fed.    790.  (D.  C.)    32.     Contra,  Re  Nevitt,  C. 

For  a.  case  where  the  construction  C.  A.,  117  Fed,  448,  461. 

put    upon    the    patent    by    another  26  U.  S.  v.  Collins,  146  Fed.  553. 

court  was  followed,  see  Accumulator  ^1  Re  Terry,  37  Fed.  649. 

Co.  V.  Consol.  El.  Storage  Co.,  53  ^^  Re  Nevitt,  C.  C.  A.,  117  Fed. 

Fed.  793.  448,    456.      Contra,    Re    Mullee,    7 

81  Fischer  V.  Hayes,  6  Fed.  63.  Blatchf.    23,    Fed._  Cas-.    No.    9,911. 

Z2iJe    Cole,    C.    C.   A.,   23   L.R.A.  Attorney   General   Gilpin  expressed 

(N.S.)   255,  163  Fed.  180,  183.  the     opinipn:     that    the     president 
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stay  proceedings  under  a  commitment,  until  the  persons  com- 
mitted for'  contempt  could  apply  to  the  President  for  pardon.*' 
§  430.  Criminal  proceedingis  to  punish  for  contempt. 
Summary  proceedings  to  puriish  for  a  contempt  of  court  may 
be  either  civil  or  criminal.'  In  civil  contempt  proceedings, 
the  punishment  is  remedial  for  the  benefit  of  the  complainant.^ 
In  those  which  are  criminal  in  their  nature,  the  sentence  is 
punitive  to  vindicate  the  authority  of  the  court.*  A  party  to 
a  proceeding  may  be  punished,  either  civilly  or  criminally,  for 
disobtedience  to  an  order  therein' made;  *  but  it  seems  that  when 
the  contempt  was  committed  by  a  person  not  a  party,  nor  in 
privity  with  a  party,  to  the  original  suit,  the  proceedings  must 
be  Criminal  m  their  nature.^  Such  criminal  proceedings  must 
be  separate  and  distinct  from  the  action  or  suit  in  which  the 
contempt  was  committed.^  They  must  be  entitled  not  in  the 
original  suit,  but  with  a  title  of,  their  own  appropriate  to  in- 
dicate their  character.'  The  better  practice  is  to  entitle  them' 
in  the  name  of  the  United  States  against  the  person  charged.* 
It  has  been  paid  that  they  should  be  entitled  in  the  nam:e  of  the 
United  States  on  the  relation  of  the  complaining  party.^  It 
has  been  held  that  two  parties  to  a  proceeding  in  bankruptcy 
can  be  joined  in  a  single  application  to  punish  them  for  con- 
might  relieve  a  person  of  a  fine  im-  But  see  Puget  Sojind  Traction, 
posed  lipon  him  for  an  affray  in  the  Light  &  Power  Co.  v.  Lawrey,  202 
presence  of  the  court,  3  Op.  Atty.  Fed.  263. 
G.   622;    and  Attorney  General  Ma-  SIbid. 

son:  that  he  might  relieye  default-  4  Ibid. 

ing    jurors    from    the    payment    of  5  Bessette  v.   W.   B.   Conkey   Co., 

fines,  4  Op.  Atty.  G.  458.  194  U.  S.  324,  24  Sup.  Ct.  665,  48 

29  iJe  TSTevitt,  C.   C.   A.,  117   Fed.      L.  ed.   997;   Garrigan  v.   U.   S.,   C. 
448,453.  C.   A.,    23    L.R.A.(N.S.)     1295,    163 

§  430.     iGompers  v.  Bucks  Stove      Fed.  16.  i 

&  Range  Co.,  221  U.  S.  418,  55  L.  8  Goaipfirs     v.     Bucks     Stove     & 

ed.     797,      34     L.R.A.{N.S.)  '    874.      Range  Co.,  221  U.  S.  418,  55  L.  ed. 
Wherethe  act  is  one  that  evinces  a      797;   S.  Anargyros  v.  Anargyros  & 
deliberate  purpose  to  contemn   the       Co.,  191  Fed.  208. 
authority   of  the  court,   it  may  be  7  Ibid. 

punished   as   a    criminal    contempt.  8  Fischer  v.  Hayes,  6  Fed.  63. 

Ke  Rice,  181  Fed.  217.  See  Clay  v.  •  9  Ibid.  In  the  Second  Circuit  the 
Waters,  C.  C.  A.,  178  Fed.  385,  21  rule  seems  that  they  must  be  prose- 
Ann.  Cas.  897.  /  cuted   by   the  United   States  attor- 

2  Ibid.  221  U.  S.  418,  441,  55  L.      ney.   Re  Kahn,  C.  C.  A.,  -Vpril,  1913. 
ed.  797,  805,  34  L.R.A.(N.S.)    874. 
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teippt  in , several  per juriep,  therein  committed.*"  The  motion 
papers  must  clearly  specify  the  acts  for  which  punishment  is 
sought,  although  the  nicety  and  precision  of  an  'indictment 
a,re  not  required.**  Alt^iough  no  pleading  on  behalf  of  the  re- 
spondent is  necessary;  it  is-  the,  safer  practice  for  him  to  set 
forth  his  defense  in  an  affidavit  oi^  formal  answer,  in  such  a 
way  that  the, issues,  raised:  may, l^e  clearly  shown. *^  When  the 
contempt  is  a  criminal  offense,  the  accused  rnay  be  reached  un- 
d,er  criminal  process  by  an  order  for  hig,  removal,  made  by  a 
judge  in  any  district  where  he  may  be  found,  the  proceedings 
being  based  lipon  the  writ  of  attachment,  issued  by  the  court 
of^  the  district, where  f he.  offense  was  committed."  A  person 
arrested  in  criminal ,  proceedings,  to  punish  for  a  contempt  is 
entitled  to  an  examination  before  a  magistrate,  if  so  entitled 
by  the  State  practice.**  When  the  contempt  is  committed 
in  the  presence  of  the  court,  no  notice,  nor  trial  qf  any  disptited 
question  of  fact;  is  necessary.**  The  old  doctrine,  that  where 
an  attachment  had  been  issued  a  person  charged  with  contempt 
might  demand  that  interrogatories  be  filed  concerning  the  facts 
which  were  the  basis  pf  the  charge  and  that  if  he  denied  the 

1*  Re  Fellerman,  149  Fed.  244,  jn  ceeding,    are    unappropriate    in     a 

which  the  writer  was  counsel.  proceeding  to  punish  for  a  criminal 

11 S.  Anargyros  v.  Anargyros  &  contempt  ( S.  Anargyros  v.  Anar- 
Co,,  191  Fed.  208;  Aaron  v.  U.  S.,  gyros  &  Co.,  191  Fed.  208).  A  peti- 
C.  C,  A.,  155  Fed.  833.  It  has  been  tion  or  motion  for  the  attachment 
held:  that  a  petition  for  the  viola^  of  a  defendant  for  contempt  in  vio- 
tion  of  an  injunction  against  strik-  lating  an  injunction,  which  is  enti- 
ers,  charged  to  have  been  commit-  tied  as  in  the  original  suit,  and  re- 
ted  by  a  person  not  a  party  to  the  fers  to  the  order  of  injunction 
suit,  is,  insufficient  to  charge  him  granted  therein  by  its  date,  and 
with  knowledge  of  the  injunction  sets  out  in  detail  the  alleged  acts  of 
when  it  alleges  in  the  alternative  violation,  is  sufficient.  It  need  not 
tha,t  he  knew,  or  by  the  exercise  of  set  out  the  order  in  terms.  Aaron 
ordinary  iijitelligence  might  have  v.  U.  S.,  C.  C.  A.,.  155  Fed.,  833ii 
known,  that  it  had  been  issued.  12  Re  Goodrich,  C.  C.  A.,  184  Fed. 
Garrigan   v.    U.    S.,    C.    C.    A.,    23  5. 

L.R,A.(N.S.)     1295,    163    Fed.    16;  IS /fe  Manning,  44  Fed.  275,  where 

aild,  thjit  allegations  that  the  acts  the  writer  was  counsel. 

of  which   complaint   is   made   have  i*  i?e  Acker,  66  Fed.  290. 

interfered    with    the    complainant's  H  Ex  parte  Terry,  lg8  U.  S.  289, 

exclusive  right  to  the  good  will  of  a  32  L.  ed;   405;    Re  Terry,  36  Fed. 

business,  to  his,  irreparable  injury,  419., 
al,though  appropriate,  to  a  civil  pro- 
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same  under  oath  he  could  not  be  punished  for  contempt,  the 
only  remedy  being  an  indictment  against  him  for  perjury^ ^® 
has  been  abrogated,"  except,  perhaps,  when  the  decision  de- 
pends upon  the  intent  of  an  ambiguous  act."  It  seems  that 
this '  was  never  the  rule  in  equity.*'  The  accused '  cannot  be 
compelled  to  answer  interrogatories.^"  When,  at  the  argument 
of  the  motion  for  an  attachment,  the  party  accused  of  diso- 
bedience denies  the  charge,  the  practice  has  been  for  the  court 
either  to  determine  the  disputed  questions  of  fact  upon  such 
affidavits  as  wer'e  then  presented  or  to  refer  the  question.** 


16  U.  S.  V.  Dodge,  2  Gall.  313; 
lloUingswortli  v.  Duane,  Wall.  C.  C. 
77.  See  U.  S.  v.  Duane,  Wall.  C. 
C.  103. 

"Savin,  Petitioner,  131  U.  S. 
267,  33  L.  ed.  150;  U.  S.  v.  Shipp, 
203  U.  S.  563,  .51  L.  ed.  319,  8  Ann. 
Cas.  265;  U.  S.  v.  Carroll,  147  Fed. 
947,  951 ;  Kirk  v.  U.  S.,  C.  C.  A.,  192 
Fed.  273.  See  Ex  parte  McCown, 
139  N.  C.  95;  51  S.  E.  957,  2  L;R.A. 
(N.S.)  603;  Ex  parte  Summers,  27 
N.  C.   169. 

ISU.  S.  V.  Shipp,  203  U.  S.  563, 
574,  51  L.  ed.  319,  324,  8  Ann.  Cas. 
265.     '  - 

19  U.  S.  V.  Anon.,  11  Fed.  701. 
See  U.  S.  V.  Debs,  64  Fed.  724. 

20  Hollingsworth  v.  Duane,  Wall. 
G.  C.  77.  See  U.  S.  v.  Duane,  Wall. 
C.  C.  102. 

m  Where  affidavits  w'ere  used,  it 
was  held  that  the  facts  to  authorize 
a  conviction  must  be' clearly  estab- 
lished. Garrigan  v.  U.  S.,  C.  C.  A., 
163  Fed.  16.  It  has  been  held,  that 
affidavits  containing  allegations  up- 
on information,  vpithout  stating  the 
source  thereof,  and  also  mere  con- 
clusions of  law,  are  insufficient  to 
support  a  violation  of  an  injunc- 
tion. Westinghouse  Air-Brake  Co. 
V.  Christensen  Eng.  Co.,.  128  Fed. 
749.  An  objection  that  a  contempt 
proceeding  was  based  on  a  rule  is- 


sued on  a  complaint  made  on  in- 
formation and  belief  supported  by 
an  affidavit  of  the  same  character 
wag  held  to  be  too  late,  when  not 
raised  until  after  the  alleged  con- 
teiiinor  had  admitted  the  act 
charged  and  had  stated  in  defense, 
that  the  act  was  done  in  ignorance 
of  the  order.  Re  Rice,  181  Fed.  217. 
Where  a  party  charged  with  con- 
tempt appears  and  goes  to  trial 
without  objection  by  appropriate 
motion  the  sufficiency  of  the  infor- 
mation and  affidavits,  such  objec- 
tion is  waived.  Aaron  v.  U.  S.,  C. 
C.  A.,  155  Fed.  833.  It  his  been 
said  that  where  the  facts  appear  on 
the  record  or  by  testimony"  alreadj- 
taken  in  another  proceeding  in  the 
suit,  to  which  the  respondent  was  a 
party,  no  affidavits  are  required. 
Oster  V.  People,  192  111.  473,  56 
L.R.A.  462.  Where,  at  the  appoint- 
ed time  for  the  hearing  of  a  motion 
to  punish  for  contempt;  ex  parte  af- 
fidavits in  support  thereof  ■vVere 
suppressed  on  the  defendant's  mo- 
tion and  the  hearing  continued  for 
the  taking  of  testimony;  it  was 
held  that  the  defendant  was  not 
thereby  '  put  in  jeopardy  and  that 
such  proceedings  did 'not  constitute 
a' bar  to  a  subsequent  hearing.  New- 
Jersey  Patent  Co.  V.  Martin,  186 
Fed.   513.     A  letter  \*ritten  by   an 


;430] 


PEOCEEpiNGS  TO  PUNISH  FOE  CONTEMPT. 


1371 


Wh,etheir, ,  the  Sixth  Amendment  applies  to  a  proceeding  for 
a  criminal  .contempt  and  the  party  must  hs  confronted  with 
the  witnesses  against  him,,  has,  not  yet  been  decided  by  the  Su- 
preme Court  of. the  United  States.^^  It  is  the  better  practice 
not  to  try  the  case  upon  affidavits,,  but  to  tako  oral  testimony 
before  a  master  or  examiner.^'  The  accused  has  no  right  to  a 
trial, by  jury,**  nor  tq  have  , the; witnesses  examined  before  the 
judge.**  He  has  no  right  to  a  change  of  venue.**  The  respond- 
ent cannot  be  obliged  to  testify  against  himself.*''  In  the  absence 
of  a  denial,  machines  or  articles  sold  under  the  same  name  as 
those  the  sale  of  which  was  enjoined  vvill  be  presumed  to  be  of 
the  same  character.*'  Upon  an  application  to  punish  a  bankrupt 
for  contempt  for  disobedience  to  an  order  by  a  referee,  the 
court  should  receive  all,  material  evidence  relating  to  what  pre- 
ceded as  well  as  to  what  followed  the  referee's  report,  although 
it  may  show  that  the  same  was  erroneous.**  The  respondent  is 
presumed  to  be  innocent  and  he  must  be  proved  to  be'  guilty 
beyond  a  reasonable  doubt.'"     "StrQng  impressions"   are  not 


attorney  to  his  client,  advising  him 
of  the  terms  of  an  injunction,  in  a, 
suit  ii)  which  the  attorney  is  em- 
ployed, is  not  a  privileged  communi- 
cation, and.  it  is  admissible  in  evi- 
dence to  prove  knowledge  of  the  in- 
junction. 1  Aaron  v.  U.  S.,  C.  C.  A., 
155  Fed.  833;  Fischer  v.  Hayes,  6 
Fed.  63;  U.  S.  v.  Debs,  64  Fed.  724. 
See  Woodruff  v.  North  Bl.  G.  M. 
Co.,  45  Fed;  129.  For  a  collection 
of  authorities  on  the  right  to  try 
the  question  of  affidavits,  see  Re 
Cole,  C.  C.  A.,  163  Fed.  180,  185; 
Merchants'  S.  &  G.  Co.  v.,  Board  of 
T;fade  of  Chicago,  C.  C.  A.,  201  Fed. 
;9,  28. 

82  In  Re  Cole,  C.  C.  A.,  23  L.R.A. 
(N.S.)  255,  163  Fed:  180, .  184,  it 
was  held  that  it  did  not;  but  that 
case  might  reasonably  be  considered 
to  be'  a  strictly  contempt  proceed- 
ing. 

as  Merchants'  S.  &  G.  Co.  v.  Board 
of.  Trade  of  Chicago,  C.  C.  A.,  201 
Fed.  9. 


24 N.. J.  Patent  Co.  v.  Martin,  166 
Fed.  1010.  Merchants'  S.  &  G.  Co. 
v.  Board .  of  Trade  of  Chicago,  C. .  C. 
A.j  201  Fed.  19,  26. 

2SIbid.  201  Fed.  19,  28. 

26  Ibid.  201  Fed.  19,  27. 

2'i'Gompers  v.  Bucks  Stove  & 
Range  Co.,  221  U.  S.  418,  444,  55 
L.  ed.  797,  807,  34  L.R.A.  (N.S.) 
874.,  But  see  Merchants'  S.  &  G. 
Co.  V.  Board  of  Trade.  C.  C.  A;,  201 
Fed.  19,  27,  and  citations. 

28  Stahl  V.  Ertel,  62  Fed.  920. 

29  Re  Goodrich,  C.  C.  A.,  184  Fed. 
5. 

30  Hayes  v  Fischer,  102  U  S.  121, 
26  L.  ed.  95;  Ex  parte  Kearney,  7 
Wheat.  38,  5  L.  ed.  391;  New  Or- 
leans V.  Steamship  Co.,  20  Wall. 
387,  22  L.  ed.  354;  King  v.  Ohio  & 
M.  Ry.  Co.,  Fed.  Ca:s.  No.  7,800;- 
Re  Judson,  3  Blatchf.  148,  Fed.  Cas. 
No.  7,563 ;  Birdsall  v.  Hagerstown 
Agricultural  Imp.  Co.,  1  Ban.  &  A. 
426;    Re    Pitman,    1    Curtis,    186; 

AUis  V.  Stowell,   19   Off.  Gaz.   727, 
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sufficient  against  a  sworn  denial.**  It  has  been  held  that  a  inere 
preponderance  of  evidence  is  insufficient.'*  It  has  been  Tield, 
that  in  the  case  of  a  violation  of  an  injunction,  the  civil  and 
criminal  proceedings  can  be  combined ;  **  and  said,  that  an. 
indictment  and  summary  criminal  proceedings  to  punish  for 
contempt  inay  be  conisurrent  and .  that  neither  will  bar  the 
other.'*    The  settlement  and  discontinuance  of  a  suit  is  no  de- 


728;  Fischer  v.  Hayes,  6  Fed.  63;. 
Woodruff  V.  North  Bloomfield 
Gravel  Mine  Co.,  18  Fed.;  ,753;  Re 
Manning,  44  Fed.  275 ;  Accumulator 
Co.  V.  Cons.  El.  Storage  Co.,  53  Fed. 
796;  U.  S.  V;  Jose,  63  Fed.  951;  Re 
Aker,  66  Fed.  290;  General  El.  Co. 
V.  McLaren,  140  Fed.  876;  U.  S.  v. 
•Carroll,  147  Fed.  947;  Standard 
Typewriter  Co.  v.  Standard  Folding 
Typewriter  Sales  Co.,  187  Fed.  596; 
Armstrong  v.  Belding  Bros.'  &  Co., 
18:  Fed.  173;  Victor  Talking  Maeh. 
Co.  V.  Sonora  Phonograph  Co.,  191 
Fed.  .988;  Re  Buckley,  69  Cal.  1; 
Harris  v.  Clark,  10  How.  Pr.  (N. 
Y.)  415;  Potter  v.  Low,  16  How. 
Pr.  N.  S.  549. 

81  Cimiotti  Unhairing  Co.  v.  Frol- 
loehr,  121  Fed.  561. 

32  Re  Buckley,  69  Cal.  1.  The 
defendant  will  not,  in  the  absence 
of  evidence,  be  presumed  to  have  no- 
tice of  the  issue  of  a  mandate  from 
an  appellate  court,  directing  a  i6- 
cree  for  an  injunctioii,  wheii  no  such 
decree  has  been  entered.  .  Dowagiac 
Mfg.  Co.  V.  Minnesota  Moline  Plow 
Co.,  124  Fed.  736.  But,  where  the 
contempt  charged  was  the  violation 
of  an  order  to  produce  books  and 
papers  for  inspection,  which  was 
made  after  a  hearing,  at  which  the 
defendant  failed  to  deny  that  the 
books  and  papers  were  not  under 
their  control,  it  was  held,  in  the 
contempt  proceedings, '  that  the 
burden  was  upoti  them  to  show  factj 
excusing   their   default;    and   proof 


off eredi  by  them  tendihg  to  show 
;that  the  books  and  papers  had  been 
through  ,acciden,t  or  mistake  lost 
or  destroyed-,  before  the  hearing  of 
the  application  for  their  inspection, 
was  insufficient  to  relieve  them  from 
pumshment.  London  Guarantee  &, 
Accident  Co,,  Limited  v.  Doyle  & 
Doak,  134  Fed.  125.  See  Re  Irom 
Clad  Mfg.  Co.,  C.  C.  A.,  201  Fed. 
66.  Where  officers  of  a  corporation, 
in  response  to  a  rule  upon  the  con- 
dition- for  the  production  of  books 
and  papers,  answered  in  its  name 
that  they  had  been  destroyed,  and, 
upon  examination,  said  that  this 
was  alleged  upon  information  re- 
ceived from  their  subordinateSi  who  ' 
had  custody  of  the  same,  it  was 
held  that  they  were  not  in  contempt 
of  court  because  they  failed  to  an- 
swer of  their  own  personal  knowl- 
edge ■  Despeaux  v.  Pennsylvania  E. 
Co.,  149  Fed.  798.  On  a  motion  for 
a  commitment  for  contempt  when 
served  with  a  subpoena,  it  was  held 
that  two  witne.ssses  must  be  pro- 
duced to  prove  contemptuous  words, 
but  that  one  was  sufficient  to  prove 
a  battery  upon  the  process-server. 
Anon.,  3  Atkyns,  219. 

S3  Kreplik  v.  Couch  Patents'  Co., 
C.  C.  A.,  190  Fed;  565,  citing  Re 
Chiles,  22  Wall.  157,  158,  22  L.  ed. 
819;  Hendryx'  v.  Fitzpatrick,'  19 
Fed.  810. 

34  Merchants'  S.  &  G.  Co.  v.  Board 
of  Trade,  C.  C,  A.,  201  Fed.'  20,  30. 
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fense  to  a  criminal  proceeding  for  the  violation  of  an  order 
therein  previously  made.'*  It  is  no  defense  to  criminal  pro- 
ceedings to  punish  for  contempt,  that  the  respondent  ultimately 
succeeded  in  the  suit  in  which  the  contempt  was  committed;'* 
Where  an  injunction  against  the  infringement  of  a  patent  had 
been  granted  and  no  appeal  had  been  taken  from  ..the  same,  it 
was  held  that  the  validity  of  the  patent  for  want,  of,  ,in.viention 
and  anticipation  was  not.  open  for  review  on  a  motion  to  punish  - 
the  defen.fiant  for  contempt  in  its  violation.'''  Where  an  in- 
junction order  has  ..been  reversed  as  improvident,  that  fact 
can  be  taken  into  consideration  when  determining  the  penalty 
for  its  violation,"  and  no  compensatory  fine  can  be  imposed." 
A  party  cannot  be  punished  for  contempt  when  the  order  which 
he  violated  is  void  for  want  of  jurisdiction ;  *"  even,  it  has  been 
h«ld,  when  the  order  is  set  aside  becavise  the  plaintiff  has  an 
adequate  remedy  at  law.*^  A  perSbii  is  not  relieved  from  pun- 
ishment for  contempt  because  he  acted  in  good  faith  under  the 
advice  of  counsel  that  he  was  not  infringing  the  court's  order.** 
A  violation  of  an  order  may  be  punished  when  it  was  the  re- 
sult of  negligence,  but  not  wilful  disobedience.*'  The  fact 
that  the  contempt  was  committed  under  the  advice  of  coimsel,** 
or  through  negligence,**  or  has  been  purged  by  obedience  to  the 
order  and  undoing  the  wrong,*®  are  mitigating  circumstances 
which  will  be  considered  in  measuring  the  punishment.    Where 

35ifc  Steiner,  195  Fed.  299,  where  Eitter,  72  Fed.  1000;  Westinghduse 

the   contempt  consisted   in  present-  El.  &  Mfg.-  Co.  v.  Sangamo  El.  Co. 

ing   false   affidavits.  128  Fed.  747. 

86  Campbell  v.  Magnet  Light  Co.,  *3  Indianapolis  Water,  Co.  v.  Am. 
175  Fed.  117.  Strawboard  Co.,  75  Fed.  972;   Rob- 

87  Westinghouse  Air  Brake  Co.  v.  inson  v.  S.' &  B.  Lederer  Co.,  146 
Christensen  Eng.  Co.,  128  Fed.  749.  Fed.  993. 

S8S,   Anargyros   v.   Anargyros   &  **  Ullman  v.  Ritter,  72  Fed.  1 000. 

Co.,  iSl  Fed.  208.  *6  Indianapolis  Water  Co.  v.  Am. 

89  Am.  Lighting  Co.  y.  Public  Strawboard  Co.,  75  Fed.  972;  Rob- 
Service  Corporation,  134  Fed.  129.  inson  v.  S.  &  B.  Lederer  Co.,  146 
But  see  U.  S.  v.  Shipp,  203  U.  S.  Fed.  993.  No  punishment  was  im- 
563,  51  L.  ed.  319.  posed  where  a  party  had  refused  to 

Mlbid.  produce  papers  iihder  the  belief  that 

'     *1  Am.    Lighting    Co.    v.     Public  they  would  disclose  Government  se- 

Service  Corporation,  134  Fed.  129.  crets.    ff«  Grove,  C.  C^  A.,  180  Fed. 

«Atlantic  G.  P;  Co;  V.  Dittman  62. 

P.  Mfg.  Co.,  9  Fed.  316 ;  Ulman  v.  *e  Re  WiesebrociR,  188  Fed   757. 
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an  order  was  disobeyed  after  a  party,  through  his  counsel,,  had 
promised  to  obey  the  same,  it  was  held  that  he  must  be  pun- 
ished by  imprisonment."  It  has  been  said  that  a  sentence 
of  both  fine  and  imprisonment  may  be  imposed.*'  It  seems 
tha:t  the  imprisonment  imposed  must  be  for  a  definite  period 
of  time.**  Where  a  fine  is  imposed,  that  must  be  made  payable 
to  the  United  States ;  '*  but  it  has  been  held,  that,  in  a  patent 
case,  a  fine  may  also  be  imposed  payable  to  the  party  injured  and 
for  the  purpose  of  his  indemnification.'^  Costs,  if  awarded,  are 
paid  to  the  Government.*^  Where  the  court  has  found  that  a 
party  was  guilty  of  several  independent  contemptuous  acts  and 
imposed  a  single  punishment,  the  judgment  must  be  reversed  if 
it  appears  that  some  of  those  acts  were  not  contemptuous.*' 
Criminal  proceedings  to  punish  contempts  are  to  a  certain  ex- 
tent, like  other  criminal  proceedings,  assimilated  by  statute  to 
those  under  the  State  practice.**  It  has  been  said  that  such 
ail  offense  is  not  a  felony,  but  more  in  the  nature  of  a  misde- 
meanor.** Otherwise,  the  practice  in  criminal  and  civil  pro- 
ceedings to  punish  for  contempt  is  substantially  the  same, 

« Missouri,   K.   &  T.   Ey.   Co.   v.  Sup.   Ct.    492,   55    L.     ed.    797,    34 

McCrary,  182  Fed.  401.  L.R.A.(N.S.)    874. 

48   U.  S.  V.  Collins,  146  Fed.  553,  siKreplik  v.   Couch  Patents  Co., 

555.     Contra,  Ex  parte  Davis,  112  C,   C.   A.,   190   Fed.   565,   citing   Re 

Fed.  139,  which  held  that  where  this  Chiles,  22  Wall.  157,  168,  22  L.  ed. 

was   done,   the   delinquent   was  not  819;    Hendryx    y.    Fitzpatriek,    19 

entitled  to  discharge,  but  had  either  Fed.   810,   813. 

to  serve  his  term  or  imprisonment  63  Diirant  v.  Washington  County, 

or  pay  the  fine.  4   WqoIw.   297;    Gompers   v.   Bucks 

M  Matter  of  Marsh,  McArthur  &  Stove  &  Range  Co.,  221  U.  S.  418, 

M.    (S.  CD,  0.)    32,  where  it  was  447,  55  L.  ed.   797,   808,  34  L.R.A. 

held  that  otherwise  such   an  order  (N.S.)    874. 

was  void;   Gompers  v.  Bucks  Stove  53  Gompers     v.     Bucks     Stove     &. 

&  Range  Co.,  ,221  U.  S.  418,  442,  55  Range  Co.,  221  U.  S.  418,  447,  55  L. 

L.    ed.    797,    80,6,    34    L.R.A.  (N.S.)  ed.   797,   808,  34  L.R.A.(N.S.)    874. 

874.     But  see  Re  Nevitt,  C.  C,  A.,  S3a/6^d.    221    U.  S.   418,   446,   55 

117  Fed.  448,  461.  L.    ed.    797,    807,    34    L,r'.A.(N.S,) 

so  Re  Christensen  Engineering  Co.,  874. 

194  U.  S.  458,  24  Sup.  Ct.  729,  48  L.  5*  Re  Acker,  66  Fed.  290,  203.  gee 

<;d.  1072;  Bessette  v.  W.  B.  Conkey  U.  S.  v.  Block,  4  Sawyer  211,  Fed. 

Co.,  194  U.  S.  32.4,  24  Sup.  Ct.  665,  Cas.  No.  14609. 

48   L.   ed.   997;    Gompers  v.   Bucks  ,65  iJe,  Ackerj  66  Fed.  290. 
Stove  &  Range  Co.,  321  y..  S.  418,  31 
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§  431.  Civil  contempt  proceedings.  It  Las  been  held  that 
the  respondent  may  be  compelled  to  furnish  evidence  against 
himself  in  a  civil  contempt  proceeding  taken  for  the  protection 
of  a  party  to  the  suit,'  In  the  absence  of  a  denial,  machines 
of  articles  sold  under  the  same  name  as  those  the  sale  of  which 
was  enjoined,  will  be  presumed  to  be  of  the  same  character.* 
The  court  cannot  punish  a  contempt  by  striking  out  an  answer 
or  by  refusing  a  hearing  upon  the  merits.*  The  court  may 
make  a  preliminary  order  directing  a  fine,  determining  the 
principles  with  regard  to  which  its  amount  should  be  estimated, 
and  directing  either  a  reference  to  a  master  to.  determine  the 
amount  or  a  submission  of  affidavits  upon  that  point  to  the 
court.*  In  a  civil  proceeding,  the  court  orders  the  fine  to  be 
paid  to  the  party  injured,'  and  may  direct  the  offender  "to 
stand  committed  till  paid."  ®  In  a  civil  proceeding,  imprison- 
ment for  a  specified  term  cannot  be  imposed.''  The  only  proper 
punishment  is  a  fine  measured  by  the  pecuniary  injuries 
sustained'  and  imprisonment  until  that  fine  is  paid.'  When 
an  injunction  against  the  infringement  of  a  patent  ha.s  been 
violated,  the  fine  may  include  the  profits  made  by  the  defend- 
ant through  his  contemptuous  acts.'"  Where  no  profits  or  dam- 
ages are  shown,  the  amount  of  the  fine  is  usually  limited  to 
the  counsel  fees  of  the  defendant  in  the  contempt  proceeding. '^ 

§  431.     1.  Patterson    v.    Wyoming  Coi,  221  U.  S.  418,  55  L.  ed.  797,  34 

Valley  District  Council,  31  Pa.  Su-  L.E.A.(N.S.)    874. 

perior    Ct.    112,    (appeal    dismissed  8  Ibid, 

by  Supreme  Court).  9  Ibid.     Fischer  v.  Hayes,  6  Fed. 

2  Stahl    V.    Ertpl,    62    Fed.    920 ;  63 ;  New  Jersey  Patent  Co.  v.  Mar- 

Stebbins  v.  Duncan,   108  XJ.  S.  32,  tin,  186  Fed.  513. 

48,   27   L.,  ed.   641,   647;    Brown  v.  w  Ibid.     But  where,  after  the  in- 

l^etz,  33  IJJ.  339,  85  Am.  Pec.  277.  stitution    of    contempt    proceedings 

SHovey  v.  Elliott,.  167.  tf.  S,  409,  for   violation   of   a   preliminary   in- 

42  L.,ed.  215,  supra,  §  251.  junction,   a   decree  was   entered   by 

*  Fisher  v.  Hayes,  6  Fed.  63.  consent  in  favor  of  the  complainants 

5Searl.es  V.  Wprden,  13  Fed.  716;  upon   their   waiver   of   all   damages 

s.  c, ,as  Wordeii  v.  Searles,  121  U.  and  costs;  it  was  held  that  the  coun- 

S.  14,  30  L.  ed.  853;   Re  MuUee,  7  sel  fees  and  disbursements  iheluded 

Blathf.  23;   Doubleday  v.  Sherman,  in  the  fine  should  not  exceed  those 

8  Blatchf.  45;   Bridges  v.  Sheldon,  necessitated   by   tlie    contempt   pro- 

7;,  Fed..  747.  ceedings.     New  Jersey  Patent  Co.  y. 

,.  6  Fischer,  V.    Hayes,    6    Fed.    63;.  Martin,   186   Fed.   513,  517. 

U.,  S.  R.  S.,  §  725..  "  Cheatham     Electric     Switching 

'  Gompers  v.  Bucks  Stove  &  Range  Device  Co.  v.  Transit  Development 
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A  reasonable  counsel  fee  for  the  civil  contempt  proceedings  is 
almost  always  included  in  the  fine  imposed.'"  The  complain- 
ant, if  successful,  is  entitled  to  costs.'^.,  Upon  the  hearing 
of  an  application  to  punish  a  defendantfor  contenipt  in  violat- 
ing an  injunction  against  infringement,  the  court  ordered  the 
marshal  to  take  the  infringing  machines  into  his  possession 
and  retain  them  until  the  final ,  determination  of  the  suit." 
When  the  contempt  consisted  in  building  a  railroad,  in  viola- 
tion of  an  injunction,  the  marshal  was  .ordered  to  take  up  the 
railroad  at  the  expense  of  the  guilty  party.*'  It  seems,  that 
on  the.  reversal  of  the  order  that  has  been  violated,  civil  proceed- 
ings for  contempt  cannot  be  maintained.'*  But  where  .there  has 
been  no  appeal,  the  validity  of  the  patent  for  want  of  invention 
and  for  anticipation  cannot  be  considered  in  the  contempt 
proceedings.*''  The  settlement  and  discontinuance  of  a  suit 
in  which  an  injunction  .has  been  granted  is  a  defense  to  civil 
proceedings  to  punish  for  contempt  a  violation  of  an  injunc- 
tion therein  granted.'*  A  State  statute  regulating  the  practice 
in  contempt  proceedings  does  not  affect  the  practice  in  the 
Federal  courts,  far  as  civil  proceedings  are  concerned." 

§  432.  Writ  of  attachment  against  the  person.  An  at- 
tachment against  the  person  is  a  writ  directed  to-  the  marshal 
of  the  court,  sealed  and  bearing  teste  in  the  same  manner  as  a 
writ  of  subpoena,'  directing  him  to  attach  the  body  of  the 
person  named  therein,  and  to  safely  keep  the  same,  so  that  he 
can  produce  the  person  or  persons  thus  attached  in  court  at  a 

Co.,  197  Fed.  563.     But  see  Victor  Elliott-Fischer    Co.,    156    Fed.    588. 

Talking  Mach.  Co.  v.  Senora  Phon-  l*  Indiaiiapolis  &  N.  W.  Traction 

ograph  Co.,  191  Fed.  988.     Where,  Co.  v.  Consolidated  Traction  Co.,  125 

in  such  a  case,  no  punishment  was  Fed.  247,  250. 

imposed   ~when    the    contempt    con-  IB  S.   Anargyros   v.   Anargyros    & 

sisted  in  the  institution  of  a  suit;  Co.,  191  Fed.  208. 

the  fine  should  include  the  expenses  16  Campbell  v.  Magnet  Light  Co., 

of  the  defense  of  such  suit,  including  175  Fed.  117. 

reasonable  counsel   fees  to  be  paid  W  GOmpers     v.     Bucks     Stove     & 

to  the  party  against  whom  the  suit  Range  Co.,  221  U.  S.  418,  55  L.  ed. 

was  brought.    Bridges  v.  Sheldon,  7  797,  34 'L.R.A.(N.S.)   874.     But  see 

Fed.  17.  N.  J.  Patent  Co.  Vr  Martin,  186  Fed. 

izStahl    V.    Ertel,    62    Fed.    920;  513. 

Re  DeForest  Wireless  Tel.  Co.,  154  W  Searles  v.  Worden,  13  Fed.  716. 

Fed.   81.                            '  19  Searlesv.  Worden,  13  Fed.  716.' 

13  Underwood    typewriter    Co.  v.  §432.     i  See  U.  S.  R.  S.,  §  9ll. 
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certain  day  termed  the  return  day  of  the,  writ,  or  until  the 
further  order;  of  the  court.*  The  writ  must,  be  indorsed  with 
the ,  special  reason  for .  which  it  is  issued,  and  also  with  the 
name  and  address  of  the  solicitor  of  the  party  issuing  it.*  The 
writ  may  be  issued!  either  in  vafjationiQr.in.  term;  and  .may  be 
returnable  immediately;  provided,  ;,at  least,  that  the,  party 
against  whom  it  is .issiied,  theji: dwells  or  is,  within, twenty  miles 
of  the  plaqe  of,  holding  the  court.  Otherwise,  a  period  of  fifteen 
days,  between  the  t,este  and  the  return  might  be  required.*  The 
writ  of  attachment  cannot  be  addressed,  to  any  ma,rshal  beyond 
the  territorial  jurisdiction  of  the  court  or  in  another  district 
in  a  different  State,*  unless  it  direpts  the ,  arrest  pf ,  a,  witnes.s 
who  lives  within  one  hundred  miles  of  the  place  of  i  trial,  and 
has  disobeyed  a  subprnna.  In  the  latter  case  it  should  be  direct- 
ed to  the  marshal  of  the  district  where  the  witness  resides.^ 

§  433.  Execution  of  writ  of  attachment.  The  first 
thing  to  be  done  after  the- writ  has  been  issued  is  to  deliver  it 
to  the  marshal  to  whom  it  is  directed,  or  to  one  of  his  deputies 
authorized  by  him  to  receive  such  writs.*  Although  the  writ 
is  always  directed  to  the  tnarshal  of  the  judicial  district  within 
which  it  is  to  be  executed,*  it  is  usually  executed  by  one  of  his 
deputies.  The  marshal  and  his  deputy  can  only  execute  the 
writ  within  the  district  for  which  he  has  been  appointed; '  and 
not  then  against  a  persoii  who  has  been  brought  there  by  force 
or  fraud,  or  under  such  circumstances  as  would  make  it  im- 
proper to  serve  a  subpoena  upon  him;*  and  probably  not  upon 
Sunday,"  nor  usually  in  the  court-rooin,*  fexcept  for  an  offense 

« Braithwaite's  Pr;  159-161.  of  Allen,  13  BJatchf.  271;  Vosa  v. 

SBraithwaite's  Pr.  159.  Luke,   1   Cranoh,   C.   C.   331;    Som- 

4  Acts  of  11  Geo.  IV.  and  1  Wm.  merville  v.  French,  1  Cranoh,  C.  C. 

IV;,  eh.  36,  §  15,  note  3.  474. 

•SJJe   Manning,"  44    Fed.    275,    in  4  in    the    Matter    oJ'  Allen,    13 

which  the  author  was   counsel;   U.  Blatchf.  271.     And  see  authorities 

S.  V.  Jacobi,  4  Am:  Law.  T.  R.,  148,  cited  under  §§  98,  277.    Cf.  Wroe  v. 

151-  Clayton,  16  Simons,  183. 

.syoss  V.  Luke,  ,1   Cranch,  C.  C.  5  29  Car.  II.  oh.  12,  §  6.    And  see 

331;     Sommerville     v.     French,     1  authorities  cited  under  §  84. 
Cranch,  a, C;  474.  6  U.  S.  v:  Seholfield,  1  Cranch.  C. 

§  433.    lU.  S,  E.  S.,  §  787.  C.  iSO;  Duvis  v.  Sharron,  1  Cranch. 

■     S  U.  S.  R.  S.,  §  787.  C.  C.  287. 

»  U.  S;  R.  S.,  §  787  ;■  In  the  Miatter 
Fed.  Prac.  Vol.  II.— 87. 
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committed  in  the  presence  of  the  court.''  In  the  case  of  a  recal- 
citrant witness  who  resides  out  of  the  district  but  within  one 
liundred  miles  of  tlie  place  of  trial,  it  was  held  that  he  might 
be  arrested  under  a  writ  issued  by  the  trial  court  addressed  to  the 
marshal  of  the  district  of  the  residence  of  the  witness.'  It  has 
been  held :  that  in  other  cases  this  cannot  be  done ;  *  but  that,  on 
presentation  of  a  certified  copy  of  the  contempt  proceedings  and 
of  the  writ  of  attachment,  the  district  attorney  of  the  district 
where  the  delinquent  is,  may  obtain  from  a  commissioner  of 
that  district  a  warrant  for  the  arrest  of  the  party  in  contempt, 
who  is  then  entitled  to  an  examination,  pending  which  he  may 
be  discharged  on  bail;  , and  that' if  the  commissioner  decides 
to  hold  the  accused  the  judge  of  that  district  may  issue  a 
warrant  for  his  removal  as  in  other  criminal  cases. ^''  If  the 
delinquent  be  already  in  custody,  either  upon  Criminal  sentence 
or  civil  process,  no  further  arrest  is  necessary ;  but  the  marshal 
should  give  notice  of  the  attachment,  which  notice  is  called  a 
detainer,  to  the  keeper  or  jailer  in  whose  custody  he  is.*^ 
If  a  return  day  be  appointed  in  a  writ,  and  it  be  issued  to  en- 
force obedience  to  an  interlocutory  order,  the  marshal  may, 
but  is  not  obliged  to,  allow  the  delinquent  to  go  at  large  with 
or  without  security  for  his  surrender  to  him  upon  the  return 
day.'*  If  the  delinquent  do  not  then  surrender  himself  to  the 
marshal's  custody,  the  latter  and  his  bondsmen  are  responsible 
for  all  damages  which  the  court  shall  determine  have  resulted 
therefrom  to  the  party  at  whose  instance  the  writ  was  issued. '^ 
It  seems,  however,  that  this  cannot  be  done  when  the  writ  is 
issued  for  a  refusal  to  perform  a  specific  act  in  obedience  to  a 
decree.'*  According  to  an  old  writer,  it  seems  that  when  the 
marshal  "has  taken  up  the  body  he  has  paid-  obedience  to  the 
writ,  though  he  does  not  actually  bring  hini' up  to  the  court; 
because  the  contempt  only  induces  a  commitment,  which  is 

T  Ibid.     Of.  §  428,  supra.  n  Trotter   v.   Trotter,   Jacob,  53.S. 

sVoss  V.  Luke,   l.Craneh,   C.   C.  12  Morris    v.    Hayward,    6   Taunt. 

33].  But  see  Henry  v.,  Eicketts,  1  ggg  g^udd  v.  Action,  1  H.  Black- 
Cranch,  C.  C.  58Q. 

9  Ex  parte  Graham,  3  Wash.  C.  C. 
456,  462;  7ie  Manning,  44  Fed.  275. 

10  tf.  S.  V.  Jacobi,  4  Am.  L.  T.  R.      ^'  ^-  S'-'  §§  783-?S6'. 

148,  151,  152;  Re  Manning,  44  Fed.  1*  Rule -8;    Cowdry   y.  pross,,  ,24 

275.  Beav.  445.,    '  , 


stone,  468. 
13  Moore  v.  Moore,  25  Beav.  8;  U. 
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satisfied  by  imprisonment  in  the  county  gaol."  ^'  If,  however, 
he  be  specially  ordered  to  bring  the  condemned  before  the  court, 
he  must  obey.  Upon  the  return  day  of  the  writ  the  marshal 
should  make  a  return,  thereto.  He  cannot  detain  the  party 
named  in.  the  writ  after  the  return  day,  unless  by  the  court's 
order.*^  There  are  three  ordinary  returns  upon  a  writ  of 
attachment:  First  if  the  delinquent  cannot  be  arrested,  the 
marshal,  returns.  "The  within-named  John  Stiles  is  not-  found 
in  my  bailiwick," — this  is  termed  a  non  est  inventus^  and 
upon  it  further  process  of  contempt  is  grounded ;  second, .  if  the 
delinquent  i  has  been  arrested,  but  the  marshal  has  teither  ae- 
eeptedi  bail  for  his  appearance  or  keeps  him  in  his  own  cus- 
tody, the.  return  is,  "I  have  attached  the  within-named  John 
Stiles,  as  within  I  am  commanded,  whose  body  I  have  :read'y," 
— this  is  called  accepi  corpus;  third,  if  the  marshaLhas  arrested 
the  delinquent  and  lodged  him  in  jail,  or,  finding  him  there, 
has  lodged  a  detainer  against  him,  the  marshal  returns,  "I 
have  attached,  the  within  named  John  Stiles,  whose  body  re- 
mains in  [naming  the  jail  or  prison]  in  my  custody."  *''  Al- 
though the  return  is  regularly  made  by  the  marshal,  no  matter 
by  whom  the  writ  has  been  executed,  it  will  not  be  void  if  made 
by  his  deputy."  If  the  marshal  refuse  to- make  any  return  he 
may  be  compelled  to  do  so,  by  means  of  an  order  to  show  cause 
followed  by  an  attachment  against  him.^'  When  the -marshal 
or  his  deputy  is  a  party  to  a  caiise,  or  probably  when  a  writ  of 
attachment  is  issued  against  either  of  them,  the  writs  and  pre- 
cepts therein  must  be  directed  to  such  disinterested  person  as 
the  court  or  any  justice  or  judge  thereof  may  appoint,  and  the 
person  so  appointed  may  execute  and  return  them.**  In  such 
a  case  the  person  serving  the  process  should  make  affidavit 
thereof." 

§  434.  Review  of  commitments  for  contempt.'  In  gen- 
eral. A  commitment  for  contempt  may  be  reviewed  by  habeas 
corpus,  which  is  usually  accompanied  by  the  writ  of  certiorari;  ^ 

15  Gilbert's  Ch.  83.  "XJ.   S.    v.    Scroggin^,   3   Woods, 

16^0!  -parte  Burford,.!  Cranchj  C.  529:  Daniell's  Ch.  Pr.  470. 

C.  456..  ;  20  U.  S.  R.  S.,  §  923;  Eq.  Rule  IS. 

17  Braithwaite's  Pr..  272,   281.  aiEq.  Rule  35. 

ISSpafford  v.  Goodell,  3  McLean.  §  434.     ^  Infra,  §§  435,  461. 
97. 
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in  an  extraordinary  case,  by  the  writ  of  certiorari  alone; *  by 
writ  of  error*  or  appeal;  *  and,  in  tankruptcy,  possibly  by  a 
petition  of  review.*  The  validity  or  propriety  of  any  part  of 
the  order  cannot  be  reviewed  upon  a  mandamus  to  compel  the 
Circuit  Court  •  of  Appeals  to  review  the  same.*  A  Circuit 
Court  of  Appeals  has  refused  to  issue  a  writ  of i  prohibition  to 
stay  contempt  proceedings  in  a  Circuit  Court,  in  a  case  where 
its  appellate  jurisdiction  had  not  been  invoked' by  appeal  or 
writ  of  error.' 

§  435.  Review  by  habeas  corpus  of  commitment  for 
contempt.  If  a  commitment  for  contempt  is  void,  the  prisoner 
may  be  discharged  by  the  writ  of  hajbeas  corpus;^  but  not  for 
irregularities,^  nor  for  the  erroneous  construction  of  a  statute,' 
when  the  court  had  jurisdiction  to  grant  the  order.  A  person 
was  discharged,  upon  a  writ  of  habeas  corpus,  from  a  commit- 
ment, because  of  a  criticism  of  a  court  in  a  newspaper,  since 
that  offense  was  not  included  within  the  statute.*  When  the 
court  has  no  jurisdiction  of  the  subject-matter  of  the  suit,  in 
Tvhich  the  decree  or  order  violated  was  made,  a  commitment 
for  violation  of  an  injunction  therein  is  void; 'and  the  prisoner 
will  be  discharged  upon  a  writ- of  habeas  corpus.^  It  was  so 
held '  where  ■  the  order  of  the  court  was  an  unjustifiable  inter- 


HRe  Chetwood,  165  U.  S.  443,  41 
.  L.  ed.  782.  There  the^  Supreme 
Court  allowed  a  writ  of  certiorari 
unaccompanied  by  the  writ  of 
Jlajyeas  corpus,  to  bring  up  the  rec- 
ord, so  that  an  order  might  be  re- 
vised and  annulled,  which  adjudged . 
a  party  to  a  suit  and  his  attorney 
guilty  of  contempt,  and  directed 
them  to  dismiss  one  writ  of  error 
and  to  refrain  from  prosecuting  an- 
other. 

3  Infra,  §  436. 
irnfra,   §   437.      ' 

5  fie  Cole,  C.  C.  A.,  163  Fed.  180, 
183,  90  C.  C.  A.  50,  53,  23  L.K.A. 
(N.S.)  255;  Re  Goodrich.  C.  C.  A., 
184  Fed.  5,  7;  infra,  §  438; 

6  Re  Merchants'  Stock  &  Grain 
Co.,  223  U.  S.  6.39-,  56  L.  ed.  584. 

">  Re  Paquet,  C.  C.  A.,  114  Fed. 
437. 


_  §  i35.}Ea!  parte  Ilisk,  113  U. 
S.  713,  28  L.  ,ed.-  111,7;  Ex  parte 
Terry,  128  tJ.  S.  "289,  32  L.  ei.  405. 
See  §§  i61-iGJ,' infra.    "  '  '  ' 

2  Savin,  Petitioner,  131  U.  S.  267, 
279,  33  L.  ed.  150,  154;  Stevens  v. 
Fuller,  136  U.  S.  468,  47,8,  34  L.  ed. 
401,  463;  U.  S.  v.  Pridgeon,  153 
U.  S.  48,  62,  38  L.  ed.  631,  636;  Ex 
parte  Davis,  112  Fed.  139;  Ex  parte 
O'Neal,  125  Fed.  967.  See  §'461, 
infra. 

3  Re  Tyler,  149.  U.  S.  164,  37  L. 
ed.  089;  Ex  parte  O'Neal,  125  Fed. 
Fed.  967. 

4Cuyler  v.  Atl.  &  N.  C.  R.'Co., 
131  Fed.  95.  . 

S  Eic  parte  Robinson,  C.  C.  A., 
144  Fed.  835. 
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fel'enee  with  the  administration  of' a  decedent's  estate.®-  A  party 
was  discharged  from  a  commitment  for  disobedience  to  an  order 
for; his  examination  before  trial  which  was  authorized  by  the 
State  but  not  by' a  Federal  statute.''  This  cannot  be  done,  how- 
ever, on  the  ground  that  the  court  had  no  jurisdiction  of  the 
suit,,  because  there  was  no  difference  of  citizenship  nor  Federal 
question  involved;'  nor  because  process  upon  the  originkl. bill 
had  not  been  served.®  Where  the  disobedience  occurred  after 
an.  acquiescence  for  over  two  years  in  the  order  attacked,  the 
punishment,  was  a  small  fine,,  with  imprisonment  only  until  the 
fine  was  paid, ,.an4  it  was  admitted  at  the  argument  that  the 
proceeding  was. adopted  in  ordpr  to  obtain  a  summary  disposi- 
tion of  the  cause  by  the  Supreme  Court;  it  was  held  that  the 
writ  of  haheas  corpus  should  not  be  allowed.^^  Where  the  court 
erroneously  imposed  both  fine  and  imprisonment  as  a  punish- 
ment, it  was  held  that  there  could  be  no  discharge  by  haheas 
corpus^  until  either  the  fine  had  been  paid  or  the  term  of  im- 
prisoiirii'eilt  bad  been  served.**  The  petition  for  the  writ  may 
allege,  and  the  petitioner  may  prove,  any  facts  not  in  contra- 
diction of  the  record,  which  show  that  the  court  had  no  juris- 
diction.** Ordinarily,  a  Circuit  Judge  will  not,  upon  the  re- 
turn of  the  writ  of  habeas  corpus,  discharge  a- person  committed 
by  another  Circuit  Judge ;  **  but  he  will  thus  review  a  com- 
mitment by  a :  District  Judge.**  The  facts  upon  which  a  com- 
mitment is  based  can  be  brought  before  an  appellant  tribunal 
foi"  review  by  haheas  corpus',  accompanied  by  a  writ  of  cer- 
tiorari}^ 

e  Ex  parte  Robinspn,  -C.  C.  A.,.  144  w  Fairehild   v,.  U.    S.,    C.   C.    A., 

Fed.  835.     The  previous  proceedings  146  Fed.  508.    But  see  supra,  §§  343, 

are  reported  as  Carrau  v.  O'Callir  352. 

gan,  C.  C,  A.,  125  Fed.  657,  60  C.  "Ea!  pfirte  Simon,.  208  U.  S.  144, 

C.  A.,  347;  Farrell  v.  O'Brien,  199  52  L.  ed.  429. 

V,.  S.  89;   ?5  Sup.  Ct.,    727.  50  L.  W .Ex  .porte  Davis,   112  Fed.   139. 

Ed.  10].  iSCuddy  Petitioner,  131  U.  S.28>, 

"fEx  parte  Fisk,  113  U.  S.  713,  28  33  L.  ed  154;  Ex  parte  Mayfield,  141 

L.  ed.  1117.  U.  S.  107,  116,  35  L.  ed.  635,  638. 

Sin  re  Lennon,  166  U.  S.  548,  41  "  !«  Re  Hale,  139  Fed,  496. 

L.   eiConkey  Co.  v.   Russell,   111  « Cuyler  v.  Atlantic  &  N.  C.  E. 

Fed.  417;   Ex  porte ,  Richards,   117  Co.,  131  Fed.  95. 

Fed.  658.                                              ,  16  fie  Watts  &  Sachs.  1 90  U.  S.  1, 

9Ba;    parte    Richards.    117     Fed.  47  L.  ed.  ,933 ;  in/ra,  §  466. 
658. 
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§  436.  Review  by  writ  of  error  of  commitment  for  con- 
tempt. A  writ  of  error  is  the  only  method  of  reviewing  an 
order  of  punishment  in  criminal  contempt  proceedings.-^  This 
is  so  whenever  any  part  of  the  fine  is  payable  to  the  United 
States ;  ^  so  far,  at  least,  as  that  portion  is  concerned.'  Where 
a  constitutional  question*  or  a  jurisdictional-  question  is  at 
issue,*  the  question  can  be  reviewed  immediately  by  the  Su- 
preme Court  of  the  United  States.  Otherwise,  the  writ  of 
error  is  returnable  to  the  Circuit  Court  of  Appeals.®  No  con- 
stitutional question  is  involved  in  an  order  comiriittiilg  a  dis- 
trict attorney  for  contempt  in  refusing  to  comply  with  a  prior 
order  for  the  return  of  books  and  papers  whidh  were  held  to 
have  been  seized  hj  him  in  violation  of  the  constitutional  rights 
of.  the  owner.''  Where  the  party  in  contempt  consented  to  the 
order  which  he  disobeyed,  the  point,  that  if  resisted  it  would 
have  been  a  violation  of  his  constitutional  rights,  cannot  be  raised 
upon  writ  of  error.*  Where  .the  objection  to-  the  comniitment 
for  the  commission  of  an  assault  on  an  officer  of  a  court  for 
the  purpose  of  preyenting  the  discharge  of  his  d.uties,  Avas  that, 
on  the  facts,  no  case  of  contempt  was  made  out;  it  veas  held 
that  the  contention  was  addressed  to  the  merits  ,.of ,  the  case, 
not  to  the  jurisdiction  of  the  court,  and  that  a  -writ  of  error 
immediately  from  the  Supreme  Court  to  the  District  Court 

s  ■  ■ 

§436.     1  Matter    of    Christensen  aside  Merchants'  Stoek  &  firain  Co. 

Eng.  Co.,  194  U.  S.  458,  48  L.  ed.  v.  Board  of  Trade,  C.  C.  A.,,187  Fed. 

1072;    Gompers   v.    Bucks   Stove   &  398. 

Range  Co.,  221  U.  S.  418,  55  L.  ed.  s  Jbid.  See  Worden  v.  Searls,  121 
797,  34  L.R.A.(N.S.)  874;  Be  Mer-  U.  S.  14,  2&,  30  L.  ed.  853,  857. 
chants'  Stock  &  Grain  Co.,  223  U.  S.  4  Nelson  v.  U.  S.,  201  U.  S.  92,  50 
639,  56  L.  ed.  584,  setting  aside  L.  ei.  673,  where  a  witness  was  corn- 
Merchants'  Stock  &  Grain  Co.  v.  mitted  for  refusiiig  td  incriminate 
Board  of  Trade,  C.  C.  A.,  187  Fed.  himself. 

398;    Sessions    v.    Gould,    63    Fed.  6  Jud.  Code,   §  250,  36   St.  at  L. 

1001;   Board  of  Couricilmen  v.  De-  1087.    See  chapter  on  "Writs  of  Er- 

posit  Bank,  C.  C.  A.,  127  Fed.  812 ;  ror  and  Appeals,"  infra. 

Garrigan  v.  U.  S.,  d.  C.  A.,  163  Fed.  6  ibid. 

16.                                                      [^  ■'Wise  V.  Mills,  220  U.  S.  549,  55 

2  Matter  of  Christensen  Eng.  Co.,  L.  ed.  579. 

194  U.  S.  458,  48  L.  ed.  1072;   Re  8  Brown  v.  U.  S.,  C.   0.   A.,   196 

Merchants'  Stock  &  Grain  Co.,  223  Fed.  351, 
U.    S.   639,   56   L.   ed.    584,   setting 
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of  the  United  States  wouH  not  lie.'  A  writ  of  error  will  not 
issiie  to  review  an  interlocutory  order  punishing  a  party  for 
contempt,  although  it  is  followed  by  a  judgment  in  the  con- 
tempt proceedings,  when  no  final  judgment  in  the  action  has 
been  entered."  Upon  a  writ  of  error  only  questions  of  law  can 
be  considered,"  and  those  only  which  are  presented  upon  an 
assignment  of  error. ^^  The  evidence  cannot  be  considered  un- 
less a  bill  of  exceptions  is  filed  and  allowed."  It  has  been  held 
that  the  court  of  review  will  not  consider  any  question  that 
was  not  raised  below. ^*  The  payment  of  a  fine  imposed  in 
criminal  contempt  proceedings  does  not  deprive  the  defendant 
of  the  right  to  review  the  legality  of  his  cqnviction.^*  The 
Supreme  Court  of  the  United  States  has  refused  to  review  by 
writ  of  error  the  joidgment  of  a  State  court  denying  an  appli- 
cation to  punish  a  party  for  contempt,  where  it  was  claimed 
that  the  obligation  of  a  contract  was  impaired  by  siich  denial.** 
§  437.  Review  by  appeal  of  commitment  for  contempt. 
A  commitment  in  civil  contempt  proceedings  can  only  be  re- 
viewed by  an  appeal.*  This,  is  the  case  whenever  the  punish- 
ment is  a  fine  wholly  payable  to  a  party  to  the  suit;  even  if 
accompanied  by  imprisonment,  not  for  a  fixed  term,  but  until 
the  fine  is  paid.*  It  was  formerly  held,  that  where  part  of  the 
fine  was  payable  to  the  United  States  and  the  remainder  to  a 
party  to  the  suit,  so  much  of  the  proceedings  as  imposed  the 

9  O'Neal  V.  U.  S.,  190  U.  S.  36,  47  is  Bro-wn  v.  Detroit  Tr.  Co.,  C.  C. 
L.  ed.  945;  International  Paper  Co.      A.,  193  Fed.  622. 

V.  Chaloux,  C.  C.  A.,  3  65  Fed.  436.  l*  ^'airfield  v.  U.  S.,  C.  C.  A.,  146 

10  Gompers     v.     Bucks     Stove     &       Fed.  508. 
Range  Co.,  221  U.  S.  418,  440,  55  L.  15  Ibid. 

ed.  797,  805,  34  L.E.A.(NS.)    874.  16  Newport  Light  Co.  v.  Newport, 

llife  Grove,   C.   C.   A.,   180   Fed.  351  U.  S.  527,  38  L.  ed.  259. 

62.  §  437.     I  Matter     of    Christensen 

1«  Ibid.      Assignments     that     the  Eng.  Co.,  194  U.  S.  458,  48  L.  ed. 

court  erred  in  entering  the  order  be-  1072;, Doyle  v.  London  Guarantee  & 

Ipw  and  erred  in  refusing  to  deny  Accident.  Co.,  ,204  U.  S.  599,  51  L. 

the  same,  were  held  to  be  sufficient  ed.  641;  Gompers  v.  Bucks  Stove  & 

to  justify  the  inspection  of  the  rec-  Range  Co.,  221  U.  S.  418,  55  L.  ed. 

ord  by  the  court  of  review  to  ascer-  797,  34  L.R.A.  (N.S.)  874. 

tain  whether  there  was  any  appar-  8Clay   v.  Waters,   C.   C.   A.,  178 

cnt  error.    Ibid.  Fed.  385,  21  Ann.  Cas.  897. 
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latter  might  be  reviewed  by  appeal.'  It  has  been  said  that 
an  order  punishing  a  party  for,  a  civil,  contempt,  committed 
after  the  final  decree,  is  reviewable,  by  appeal.*  It  cannot.be, 
reviewed  by  writ  of  error.*  No  appeal  can  be  taken  from  an 
order  in  an  action  at  la\v  punishing  a  party  for  contempt.^ 
An  order  will  not  be  reversed  upon  the  facts  when  the  evidence 
is  not  contained  in  the  transcript  and  ihe  findings  made  by  a 
judge  or  master  below  are  sufficient  to  sustain  the  commit- 
ment.^ The  Circuit  Court  of  Appeals  for  the  Eighth  Circuit 
has  taken  jurisdictioii  of  an  appeal  from  an  order,  discharg- 
ing a  rule  to  show  cause  why  a  party  should  not  be  punished 
fon  contempt  of  a  final  decree  of  injunction  against  the  infringe- 
ment of  a  trade-marki' 

§  438.  Review  by  revisory  petitions  of  commitments 
for  contempt  in  bankruptcy  proceedings.  Although  the 
point  is  doubtful,  in  two  cases  in  the  First  Circuit  commitments 
in  contempt  proceedings  were  reviewed  by  revisory  petitions,* 
but  when  part  of  the  punishment  is  ?a  fine,  payable  to  the 
United  States,  a  writ  of  error  is  the  proper  remedy.^ 

§  439.  Sequestration.  The  process  of  sequestration  is  a 
writ  or  commission  issuing  under  the  seal  of  the  court,  directed 
either  to  the  jnarshal  or  to  certain  persons  of  the  plaintiff's 
nomination  empowering  him  or  them  to'  enter  upon  and 
sequester  the  real  and  personal  estate  of  a  defendant  (or  some 

3  Matter  of  Christensen  Eng.  Co.,  8  Enoch     Morgan's     Sons     Co     v. 

194  U.  S.  458,  48  L.  ed.  1072;  Doyle  Gibson,  C.  C.A.,  122  Ee.d.  420. 

•i.  London  Gviarantee  &  Accident  Co.,  §  438.     l  iJe  Goodrich,   C.   C.   A., 

204  U.  S.  599,  51  L.  ed.  641;  Wor-  184  Fed.  5,  7;   fie  Cole,   C.  C.  A., 

den  V.  Searls,  121  U.  S.  14,  26,  30  163  Fed.  180,  183,  90  C.  C.  A.  50, 

L.  ed.  853,  857;   Gompers  v.  Bucks  53,  23  L.E.A.(N.S.)  255.    Where  an 

Stove  &  Range  Co.,  221  U.  S.  418,  order    directed    that    a    trustee    in 

55  L.  ed.  797,  34  L.R.A.(N.S.)  874.  bankruptcy  be  committed  to  jail  ,un- 

4Worden  v.  Searls,  121  U.  S.  14,  less  he  filed  an  account  on  or  he- 

26,  30  L.   ed.  853,   857;    Wilson  v.  fore  a  certain  date,  a  petition  for  a 

Calangraph  Co.,  C.  C.  A.,  153  Fed.  revision  of  the  order  which  was  per- 

961,  963;  Clay  v.  Waters,  C.  C.  A.,  mitted  to  be  filed  prior  to  the  ex- 

178  Fed.  385,  21  Anrt.  Cas.  897.  piration  of  the  time  waS  dismissed 

*  Ibid.  as  premature.     O'Conor  v.  Sunseri, 

8  International  Paper  Co.  V.  Ghal-  C.  C.  A.,  184  Fed.  712. 

oux,  C.  C.  A.,  165  Fed.  436.  2  Brown  v.  Detr.oit  Tr.  Co.,  0.  C. 

T  Frank  v.  Bernard,  C.  C.  A.,  185  A.,  193  Fed.  622. 
Fed.  81",. 
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particular  parcel  of  his  lands),  and  to  take,  receive,  and  se- 
quester the  rents,  issues,  and  profits  thereof,  and  keep  the 
same  in  their  hands,  or- pay  the  same  in  such  manner  and  to 
such  persons  as  the  court  shall  in -its  discretion  appoint,  untiL 
such  defendant'  shall  have  performed'  some  matter,  previously 
ordered  hy  the  court,  in  the  process  specifically  mentioned,  for 
not  doing  whereof  he,  is- in  contempt.^  This:  is:  one  of  the 
oldest  writs;  of  the  court  of  chancery,  and  has  been  the  cause 
of;  many  conflicts  between  the  English  :chancellors  and  the  courts 
of  common,  law.^  Much  curious  iistory  and  learning,  upon 
the  subjCjCt  invite  the  attept^ion  of  the  antiquarian;  but,  as  the 
writ  is  now.  rarely  used,  little  space  will  be  devoted  to  it  in- 
this  work.  ^By  the  Equity  Rules,  whenever  the  marshal  has 
returned  non  est  inventus  ■ander  a  writ  of  attachment,  a  writ 
of  sequestration  may  issue  to  compel  obedience  to  a  decree  or 
order  of  the  court,*  ,  The  writ,  when  not  issued  to  the  marshal, 
appoints  two .  or  more  sequestrators.*  The  usual  number  is 
four.*  The  sequestrators  are  pfiieers  of  the  court,  and  as  such 
are  subject  to  new  directions  during  the  discharge  of  their 
functions,*  may  be  attached  for  disobedience  or  misconduct,'' 
and,  if  resistance  be  made  to  them,  may  be  aided  by  the  court 
with  the  exercise  of  its  process  of  contempt,'  or  by  a  writ  of 
assistance.®  Sequestrators  must  from  time  to  time  account 
for  what  comes  into  their  hands,  and.  pay  into  court  such 
money  as  they  receive." 

§  440.  Writ  of  assistance  and  writ  of  possession.  The 
Equity  Rules  provide  that  "when  any  decree  or  order  is  for 
the  delivery  of  possession,  upon  proof  made  by  affidavit  of  a 

§  439.     IHinde's     Ch.    Pr.    127;  TLord  Pelham  v.  Lord  Harley,  3 

Hoffman's    Ch.   Pr.,    ch.    iii,    §    10;  Swanst.  291,  n.                          ' 

Daniell's  Ch.  Pr.,  ch.  xxv,  §   7.  »  Angel  v.  Smith,  9  Ves.  335 ;  Lord 

2  Gilbert's  Forum  Eomaniim,  78;  Pelham  v.  Duchess  of  Newcastle,  3 

Daniell's  Ch.  Pr.,  ch.  xxv,  §  7.  Swanst.  293,  n.;   Rule  9. 

8  Rules  7  and  8.     See  Shalnwald  9  Lord  Pelham  v.  Duchess  of  New- 

V.'  Lewis,  6  Fed.  766,  777.  castle,'  3  Swanst.  289,' n.;  Rule  9. 

*Hoffman's  Ch.  Pi-.,  ch.  iii,  §  10;  10  Howell    v.    Lord    ConJngsby,    1 

Daniell's  Ch.  Pr.,  ch.  xxv,  §  5.  Fowl.    Ex.    Ph    161;     Deshrow    v. 

5  Daniell's  Ch.  Pr.,  ch.  xxv,  §  5.  Grommi'e,  Bunb.  272. 

SHinde's   Ch.   Pr.   138;    Dkniell's 

Ch.  Pr.,  ch.  xxv,  §  7;  Hoffmsin's  Ch.  - 
Pr.','  ch.  Iii,  §  id.                          -  ' 
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demand  and  refusal  to  obey  the  decree  or  order,  the  party 
prosecuting  the  same  shall  be  entitled  to  a  writ  of  assistance 
from  the  clerk  of  the  court."  ^  This  is  a  writ  commanding 
^the  marshal  to  eject  the  defendant  from  the  land  and  put  the, 
plaintiff  in  possession ;  and  is  executed  in  the  same  manner 
as  a  writ  of  habere  facias  possessionem  is  executed  in  favor  of 
a  successful  plaintiff  in  the  action  of  ejectment ;  ^  "in  the 
execution  of  which  the  sheriff  may  take  with  him  the  posse 
comitatuSj  or  power  of  the  county,  and  may  justify  breaking 
open  doors,  if  the  possession  be  not  quietly  delivered.  Buf ,  if 
it  be  peaceably  yielded  up,  the  delivery  of  a  twig,  a  turf,  or 
the  ring  of  a  door  in  the  name  of  seisin,  is  sufficient  execution 
of  the  writ." ''  This  writ  is  often  used  to  put  into  possession 
receivers  *  and  sequestrators.'  It  is  not  issued  without  an  order 
for  that  purpose.*  It  cannot  issue  against  any  but  a  party 
to  the  suit,  or  his  representative,  or  one  who  came  into  posses- 
sion under  him  since  the  suit  was  begun.''  The  grantee  of 
the  purchaser  at  a  foreclosure  sale  where  the  court  has  ordered 
the  receiver  to  put  him  in  possession  of  the  purchased  prop- 
erty, and  if  the  court  has  retained  jurisdiction  of  the  siiit, 
may  obtain  a  writ  of  possession.'  The  writ  cannot  be  issued 
to  put  a  party  in  possession  of  land  beyond  the  territorial  juris- 
diction of  the  court,  and  all  acts  of  the  marshal  beyond  such 
jurisdiction  are  unauthorized  notwithstanding  the  command  of 
the. writ.'  After  a  party  has  been  put  in  possession  under  a 
judgment  in  ejectment,  the  court  has  no  power  at  a  subsequent 
term .  to  direct  a  restitution  of  the  property  to  the  persons 
from  whom  possession  was  taken,  unless  the  judgment  is  re- 

§  440.     iRule  9.  22  L.  ed.  634;   Howard  v.  Railway 

2  Hunter's    Suit    in  Equity    (6th       Co.,  101  U.  S.  837,  849,  25  L   .ed. 
ed.),   168.  1083,  1084;   Thonipsoii  v.  Smith,  1 

3  Bl.  Com.  412.  Dill.  458. 

*  Sharp   V.   Carter,    3   Wms.   375,  8  Farmers'   L.   k  Tr.   Co.   v.   Chi- 

379,  n.;  Seton  on  Decrees  (4th  ed.),  cago  &  A.  Ry.  Co.,  44  Fed.  653,  658. 

441,  1563.  But   see   Van   Hook   v.   Throckmor- 

B  Lord  Pelham  V.  Duchess  of  New-  ton,   8   Paige    (N.   Y.),   33;    People 

castle,  3  Swanst.  289,  n.;   Seton  on  v.    Grant,    45    Cal.    97;    Stanley    v. 

Decrees    (4th  ed.),  1562.         -  Sullivan,   71    Wis.   585^   5    Am.   St. 

6  Seton  on  Decrees  (4th  ed.),  1562.  Rep.  245. 

•>  Terrell  v.  Allison,  21  Wall.  289,  9  Re  Anderson,  04  Fed.  487,  497. 
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versed  by  th^  proper  court  of  review.^"  It  has  been  held  that 
a  marshal  ^  OP  other  officer  charged  with  the'  execution  of  a 
writ  of  possession,  under  judgment  in  ejectment,  cannot  appeal 
to  the  court  for  instructions  because  of  protests  made,  or 
notices  served  upon  him,  by  persons  not  parties  to  the  action, 
who  claim  independent  rights  in  the  land.^^ 

§  441.  Action  by  court  itself.  The  Equity  Eules  now 
provide:  "If  a 'mandatory  order,  injunction  or  decree  for  the 
specific  performance  of  any  act  or  contract  be  not  complied 
with,  the  court  or  a  judge,  besides,  or  instead  of,  proceedings 
against  the  disobedient  party  for  a  contempt  or  by  seques- 
tration, inay  by  ordeir  direct  that, the  act  required  to  be  done 
be  done,  so  far  as  practicable,  by  some  other  person  appointed 
by  the  court  or  judge,  at  the  cost  of  the  disobedient  party,  and 
the  act,  when  so  dofie,  shall  Iiave  like  effect  as  if  done  by  him."  * 


10  Dickinson  v.  Huntington,  C.  C. 
A.,  185  -Fed.  703. 

11  Huntington's  Devisees  v.  Tay- 
lor, 156  Fed.  700,  aff'd  Dickinson  v. 
Huntington,  C.  C.  A.,  185  Fed;  703. 

§  441.  lEq.  Eule  8.  In  the 
year  1830,  an  act  was  passed  in 
England,  at  the  instance  of  Sir  Ed- 
ward Sugden,  the  author  of  Sugdfen 
on  Powers,  afterwards  Lord  St. 
Leonards,  providing:  "That  when 
any  person  shall  have  been  direct- 
ed Jby  any  decree  or  order  to  execute 
any  deed  or  other  instrument,  or 
make  a  surrender  or  transfer,  or  to 
levy  a  fine  or  suffer  a  recovery,  and 
shall  have  refused  or  neglected  to 
execute,  make  or  transfer,  or  levy 
or  suffer  the  same,  and  shall  have 
been  commij^t^ijL  to  prison  under 
process  for  such  contempt,  or,  being 
.confined  in  prison  for  any  other 
cause,  shall  have  been  charged  with 
or  detained  under  process  for  such 
contempt,  and  shall  remain  in  such 
prison,  the  court  may,  upon  motion 
or  petition,  and  upon  affidavit  that 
sueli  person  has  after  the  expiration 
of   two   calendar   months   frOra   the 


time  of  his  being  committed  under 
or  charged  with,  or  detained  under 
such  process,  again  refused  to  exe- 
cute such  deed  or  instrument  or 
make  such  surrender  or  transfer,  or 
levy  or  suffer  such  fine  or  recov.ery, 
order  or  appoint  one  of  the  masters 
in  ordinary,  or  if  the  act  is  to  be 
done  out  of  London,  then,  if  neces- 
sary, one  of  the  masters  extraordi- 
nary, to  execute  such  deed  or  other 
instrument  or '  to  make  such  sur- 
render or  transfer,  for  and  in  the 
name  of  such  person,  and  to  levy 
such  fine  or  suffer  such  retovery,  in 
his  name,  and  to  do  all  acts  neces- 
sary to  give  validity  and  operation 
to  such  fine  and  recovery,  and  to 
lead  or  declare  the  uses  thereof ;  and 
the  execution  of  said  deed  or  other 
instrument,  and  the  surrender  or 
transfer  made  by  the  said  master, 
and  the  fine  or  recovery  levied  or 
suffered  by  him,  shalj  in  all  respects 
have  the  same  force  and  validity  as 
if  the  same  had  been  executed  or 
made,  levied  or  suffered,  by  the  par- 
ty himself;  and  ivithin  ten  ^ys  af- 
ter the  execution  or  making  of  any 
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It  had  previously  been  held  that  the  Supreme  Court  of  the 
District,  of  Columbia^  and  a.  Circuit  Court  of  the  United 
States '  had  power  to  appoint  a  trustee  to  execute  an  assign- 
ment of  a  patent  right,*  or  to  have  the  same  made  by  a 
master.'  A  Court  of  Equity  has  power  to  appoint  a  trustee 
to  protect  the  rights  of  the  beneficiaries  of  a  trusi^  A  District 
Court  of  the  United  States  has  power  to  direct  its  marshal  to 


such  deed  or  other  instrument  or 
surrender  or  transfer,  or  levying  or 
suffering  such  fine  or  recovery,  no- 
tice thereof  shall  be  given  by  the 
adverse  solicitor  to  the  party  in 
whose  name  the  same  is  executed  or 
made;  and  such  party,  as  soon  as 
the  deed  or  other  instrument  or  sur- 
render, transfer,  fine  or  recovery 
shall  be  executed,  made,  levied,  or 
suffered,  shall  be  considered  as  hav- 
ing cleared  his  contempt,  except  as 
far  as  regards  the  payment  of  the 
costs  of  the  contempt,  and  shall  be 
entitled  to  be  discharged  therefrom, 
under  any  of  the  provisions  of  this 
act  applicable  to'  his  case;  and  the 
court  shall  make  such  order  as.  shall 
be  just,  touching  the  payment  of  the 
costs  of  or  attending  any  such  deed, 
surrender,  instrument,  transfer,  fine, 
or  recovery."  "That  where  a  person 
shall  be  committed  for  a  contempt 
in  not  delivering  to  any  person  or 
persons  or  depositing  in  court  or 
elsewhere,  as  by  any  order  may  be 
directed,  books,  papers,  or  any  other 
articles  or  things,  any  sequestrator 
or  sequestrators  appointed  under 
any  commission  of  sequestration 
shall  have  the  same  power  to  seize 
and  take  such  books,  papers,  writ- 
ings, or  other  articles  or  things,  be- 
ing in  the  custody  or  power  of  the 
person  against  whom  the  sequestra- 
tion issues,  as  they  would  over  his 


own  property ; ,  and  thereupon  such 
articles  or  things  so  seized  and  tak- 
en shall  be  dealt  with  by  the  court 
as  shall  be  just;  and  after  such  seiz- 
ure it  shall  be  lawful  for  the  court, 
upon  the  application  of  the  prisoner, 
or  of  any  other  person  in  the  cause 
or  matter,  or  upon'  any  report  to  be 
made  in  pursuance  of  this  act,  to 
make  such  order  for  the  discharge 
of  the  prisoner,  upon  such  terms, 
and,  if  it  shall  see  fit,  making  any 
costs  to  the  cause,  as  to  the  court 
shall  seem  proper." 

ZActs  of  1  Wm.  IV.,  ch.  36,  §  15, 
E.  15;  Shepherd  v.  Com'r^  of  Koss 
County,  7  Ohio,  271;  CaTpenter  v. 
Strange,  141  U.  S,  87,  .35  L.  ,  ed.. 
640 ;  Sa,yle  v.  Scptt  Paper  Mfg.  Co., 
55  Fed.  553,  557;  Lynde  v.  Colum- 
bus, C.  &  I.  C,  Ky.  Co.,  57  Fed.  993 ; 
York  County  Sav.  Bank  v.  Abbpt, 
139  Fed.  988,  993;  Wilson  v.  Mar- 
tin, etc.,  Co.,  151  Mass.  515,  8  L.R.A. 
309;  supra,  §§  64,  398. 

S  Underfeed  Stoker  Co.  v.  Am. 
Ship  Windlass  Co.,  165  Fed.  65. 

4Ager  V.  Murray,  105  U.  S.  .126, 
132,  26  L.  ed.  942,  944.     ' 

5  Underfeed  Stoker  Co.  v.  Am. 
Ship  Windlass  Co.,»165,  Fed.  05, 
when  the  defendant  refused  so  to  do 
after  a  sale  of  the  patent  right  in  a' 
suit  of  which  the  court  had  jurisdic- 
tion. 

BDrennen  v.  Heard,  198  Fed.  414. 


§    442]         BILLS  TO  PAKBY  DECEEES  INTO  EXECtUTION.  1389 

remove  buildings ,  |rpm  land  over  which  a  complainant  has  a 
right  of  way.' 

§  442.  pills  to  carry  decrees  into  execution.  A  bill  to 
carry  a  decicee;  into ,  execution  is  proper  where,  after  a  decree 
has  ,l)een  pronounced,  ,it  has  ha-ppened,  that  owing  to  some 
n,eglect  of  the,  pa,rties  to  proceed  upon  the  decree,  their  rights 
haves  become  so  embarrassed  by  subsequent  events  that  no  ordin- 
ary process  of  the  court  upon  the  first  decree  will  serve,  and 
it  is  therefore  necessary  to  have  another  decree  of  the  court 
to  ascertain  and  enforce  them ;  *  or  where  a  person  who  was 
not  a  pai'ty.  nor  claims  under  a  party  to  the  original  decree, 
claims,  in  a  similar  interest,  or  is  unablg  to  obtain  the  determi- 
nation o£  his  own  right;  until  the  decree  has  been  carried  into 
ex;ecution ;  *  or  by,  or  against  a  person  claiming  as  assignee  of 
a,  party  to  Jhe  original  decree,'  or  otherwise,  in  privity  with 
such  a  party,  for  example,,  a  stoftkholder  or  perhaps  a  creditor, 
of  a  corporation;*  or  to  carry  into  execution  the  judgment  of 
an  inferior  bourt  of  equity.*  A  bill  of  this  description  is  gener- 
ally partly  an  original  bill,  though  not  strictly  original;  and 
sometimes  it  is  likewise  a  bill  of  revivor  or  a  supplemental 
bill,  or  both ;  and  the  frame  of  the  bill,  and  the  course  of  pro- 
ceedings upon  it,  vary  accordingly.*  Such  a  bill  is  treated 
as  ancillary  to  the  principal  suit,  and  the  Federal  court  in  which 
the  original  decree  was  entered  will  take  jurisdiction  of  the 
same  irrespective  of  the  citizenship  "of  the  parties.'     Upon  a 

'Gonnley    v.    Clark,    134    U.    S.  Wms.  Ifl7;  Binks  y.  Binks,  2  Bligli, 

338,  33  L.  ed.  909.  t.  C.  593;  Root  v.  Woolwortli,  350 

§  442.     IMitford's  PL,  ch.  i,  §  3;  U.  S.  403,  37  L.  ed.  1123;  Daniell's 

Daniell's    Ch.    Pr.     (1st    Am.    ed.)  Ch.  Pr.   (1st  Am.  ed.)   1691. 
1689;  Johnson  v.  Northley,  Prec.  in  «  Central  Tr.   Co.  v.   Western   N. 

Ch.  134;  s.  C,  2  Vern.  407.  C.  R.  Co.,  89  Fed.  24. 

ZMitford's  PI.,   ch.   i,  §   3;   Dan-  5  Morgan  v.  ,  1  Atk.  408; 

iell's   Ch.   Pr.    (1st  Am.  ed.)    1689,  Mitford's  PI.,  ch.  1,  §  3;   Daniell's 
1690;  Rylands  v.  Latouche,  2  Bligh,  Ch.  Pr.  (1st  Am.  ed.)  1691. 
566 ;  Oldham  v.  Eboral,  Cooper  Sel.  6  Mitford's  PI.,   ch.  1,   §   3 ;   Dan- 
Cases,  temp.  Brougham,  2'7.  iell's  Ch.  Pr.   (1st  Am.  ed.)   1693. 

S  Lawrence  Mfg.  Co.  v.  Janesville  7  Railroad   Co.   v.    Chsimerlain,    6 

C.  Mills,   138  U.  S.  552,  34  L.  ed.  Wall.  748,   18  L.  ed.  859;   Root  v. 

1005;     Pacific    Live    Stock    C\    v.  Woolworth,  150  U.  S.  401,  37  L.  ed. 

Hanley,  C.  C.  A.,  200  Fed.  468;  Or-  1123;  Central  Tr.  Co.  v.  Western  E. 

gan   V.   Gardiner,    1   Ch.    Cas.   231;  Co.,  89  Fed.  24. 
Lord  Carteret  v.  Paschal,  3  Peere 
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bill  to  carry  a  decree  into  execution  the  court  is  at  liberty  to 
examine  into  the  grounds  of  the  original  decree,'  and  if  such 
decree  appears  to  have  been  erroneous,  to  refuse  tO'  enforce 
it,  even  when  the  same  was  entered  by  consent.'  Where  a 
decree  is  capable  of  being  executed  by  the  ordinary  process 
and  forms  of  the  court,  whatever  the  iniquity  of  the  decree 
may  be,  till  it  is  reversed  the  court  is  bound  to  assist  it  with 
the  utmost  process  the  course  of  the  court  will  bear ;  but  where 
the  common  process  of  the  court  will  not  serve  and  things  come 
to  be  in  such  a  state  and  condition  after  a  decree  made,  that 
it  requires  a  new  bill  and  a  second  decree  upon  -that  before 
the  first  decree  can  be  executed,  if  the  first  decree  is  unjust,  the 
court  desires  to  be  excused  in  making  it  its  own,  and  to  build 
upon  such  foundations,  and  charging  its  conscience  with  pro- 
moting an  apparent  injustice;  and  this  obliges  tjie  ,court  to 
examine  the  grounds  of  the  first  -decree  before  it  makes  the 
same  decree  again.* 

^8  Lawrence    Mfg.    Co.    v.    Janes-  P.  C.  169;  Mitford's  PL,  ch.  i,  §  3; 

ville  C.  Mills,  338  U.  S.  552,  562,  Darnell's  Ch.  Pr.  (1st  Am.  ed.)  1691, 

34    L.    ed.    1005,    1009;    Lewers    &  1692.     Of.  Deposit  Bank  v.  Frank- 

Cooke  V.  Atcherly,  222  U.  S.  285,  56  fort,  191  U.  S.  499,  525,  48  L.  ed. 

L.  ed.  202 ;   Gay  v.  Parprat.  106  U.  276,  286. 

S.  679,  27  L.  ed.  256;   Lawrence  v.  » Lawrence   v.   Bernej,   2   Ch.   E. 

Berney,  2  Rep.  in  Ch.  127;  -Johnson  127;    Lawrence  Mfg.   Co.  v.   Janes- 

V.  Northey,  Prec,  in  Ch.  134;  s.  c,  ville  C.  Mills,  138  U.  S.  552,  562, 

2  Vern.  407;   Atty.  Gen.  v.  Day,  1  34  L.  ed.  1005,  1009;  Mitford's  PL, 

Vesey,  218;  Wert  v.  Skip,  1  Vesey,  ch.   i,   §   3;    Daniell's   Ch.  Pr.    (1st 

218;  Hamilton  V.  Houghton,  2  Bligh,  Am.  ed.)   1691,  1692. 


CHAPTEK  XXIX.^ 

COEEECTIOIT   OF   DECREES   OTHERWISE   THAN   BY  APPEAL. 

§  443.  Correction  of  decrees  in  general.  When  a  party 
to  a.  suit  in  eguitjj  or  his  representative,  feels  himself  aggrieved 
bj  a  final  dbcree  of  the  court,  there  are  eight  ways  in  which 
he  can  apply  to  have  such  decree  reversed,  set  aside,  or  varied : 
by  petition  for  a  mere  clerical  or  accidental  error,*  by  a  peti- 
tion, for  a  rehearing,^  by  a  bill  of  review,'  by  a  bill  in  the 
nature  of  a  bill  of:  review,*  by  a  stipplemental  bill  in  the  nature 
of  a  bill  of  review,*  by  a  bill  to  set  aside  a  decree  on  account 
of  fraud,  mistake,  accident,  or  surprise,*  by  a  bill  to  suspend 
or  avoid  the  operation  of  a  decree,'  and  by  an  appeal.'  An 
interlocutory  decree  can  be  corrected  before '  or  at  the  entry 


§  443.     1  §  444. 
8§  445. 

5  §§  447-449.  , 
4§  446. 

6§  450. 

6  §  451. 
'§452. 
8Ch.  XXXVI. 

9  Iowa  V.  Illinois,  151  U.  S.  238, 
38  L.  ed.  145;  supra,  §  397.,  See, 
however,  Gunn  v.  Black,  60  Fed.  151. 
A  decree  for  an  accounting,  even  one 
making  absolute  an  order  that  a 
hill  be  taken  pro  confesso,  Webster 
V.  Oliver  Ditson  Co.,  171  Fed.  895, 
is  interlocutory  and  may  be  modi- 
fied at  any  time,  Weston  El.  Instru- 
ment Co.  V.  Empire  El.  Instrument 
Co.,  166  Fed.  867.  See  Comly,  v. 
Buchanan,  81  Fed.  58,  where  a  de- 
cree for  an  injunction  and  an  ac- 
counting, entered  December  9,  1895, 
was  modified  on  petition  January 
22,   1897.     A  deci^  in  a  partition 


suit  adjudging  the  property  suscep- 
tible of  partition,  and  appointing 
petitioners  to  make  the  same,  is  in- 
terlocutory and  may  he  set  aside 
or  modified  at  any  time  before  final 
decree.  Dangerfield  v.  Caldwell,  C. 
C.  A.,  151  Fed.  554.  A  court  re- 
fused to  modify  an  interlocutory  de- 
cree for  an  injunction,  so  as  to  more 
clearly  advise  the  defendant  what 
he  could,  and  what  he  coxild  not  do 
without  infringing  same.  Thomas 
&  Sons  Co.  V.  El.  Porcelain  Co.,  114 
Fed.  407.  An  interlocutory  decree 
can  be  opened  to  admit  new  evi- 
dence, only  on  the  same  terms  as  a 
final  decree.  Deitch  v.  Staub,  C.  C. 
A.,  1:5  Fed.  309,  317.  It  has  been 
said  that  this  will  not  be  done,  when 
the  party  seeking  to  modify  the  in- 
terlocutory decree  has  acquiesced  in 
the  same.  Dewey  v.  Strattou,  C.  C. 
A..  114  Fed.  179. 
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of  the  filial  decree.'"  A  rule  of  the  State  court  permitting 
decrees  or  a  default  to  be  opened  at  the  term  after  they  have 
become  absolute  will  not  be  followed  by  the  Federal  courts. '^ 
A  motion  to  set  aside, an  interlocutory  decree  will  ordinarily 
be  denied,  if  based  only  upon  grouiids  considered  at  the  hear- 
ing.'* 

§  444.  Amendment  of  decree  without  a  rehearing.  The 
rules  provide  that  "clerical  mistakes  in  decrees  or  decretal 
orders,  or  errors  arising  from  any  accidental  slip  or  omission, 
may,  at  any  time  before  the  close  of  £he  term  at  "vs^hich  final 
decree  is  rendered,  be  corrected  by  order  of  the  court 
or  a  judge  thereof,  upon  petition  without  'the  form  or 
expense  of  a  rehearing." '  Decretal  orders  may  be  cor- 
rected in  the  same  manner.*  In  this  way,  correc- 
tions have  fceen  permitted  of  errors  in  the  title  of  a  decree  or 
order;'  of  an  omission  in  a  decree  for  specific  performance  of 
a  direction  to  settle  the  conveyance,*  or  of  a  reference  as  to 
title ;  *  of  an  omission  in  a  decree  in  a  creditor's  suit  of  a 
direction  to  take  the  accounts  of  the  personal  estate ;  *  of  an 
allowance  of  interest  from  a  different  date  from  that  deter- 
mined in  a  master's  report  which  the  court  had  confirmed;^ 
to  correct  the  numbers  of  certain  letters  patent,  an  interest 
in  which  was  decreed  to  a  party,  when  there  was  no  issue  con- 
cerning the  identity  of  the  same,"  and  of  other  minor  defects 
or  redundancies  in  respect  to  which  a  decree  did  not  conform 
to  the  directions  of  the  written  opinion  of  the  court.®     It  has 

10  Henry  v.  Traveler?'  Ins.  Co.,  34  ters  v.  Sowles,  32  Fed.  130;  Hop  B. 

Fed.  258;    Clark   v,   Blair,   14   Fed.  Mfg.  Co.  v.  Warner,  28  Fed.  577-. 

812;  Eodgers  v.  Pitt,  129  Fed.  932;  2  Union  S.  lief!  v.  Mathicsson,  3 

King  V.   West  Virginia,   216   U.   S.  Cliff.   146.                    .                         ' 

92,  100,  54  L.  ed.  396,  401;  Lewers  &  '  Spearing  v.  Lynn,  2  Vern.  376. 

Cooks  V.   Atcherly,   222  U.   S.   28S,  *  Trevelyan    v.    Charter,    9    Beav. 

295,   56  L.  ed.   202,   205.     For  mo-  140'. 

lioiis  at  the  foot  of  a  decree,  see  su-  6  Hughes  v.  Jones,  26  Beav.  24. 

pro,  §  405.  epiekard    v.    Mattheson,    7    Ves. 

"Austin  V.   Riley,   55   Fed!   833.  293;            '                   '         ' 

Sec   Eo^rs   v.   Pitt,   129   Fed.   932,  TFidelity    Trust    &    Safe    Deposit 

937.     But  see  infra,  §  481.  Co.   v.   Roanoke   Iron   Co.,   84   Fed. 

12  A.   B.  Dick   Co.  v.  Wickelman,  744.                 '                     '                    ' 

77   Fed.   853;    Rodgers  v.  Pitt,   129  8  Maginn  v.  Standard  Equipment 

Fed.  932,  937.  Co.,  C.C.  A.,  150,  Fed.  139. 

§  444.     lEq.  Rule  72.     See  Wit-  9  Gage  v.   Kellogg,   26   Fed.   242; 
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beeii  teldi  thatisuch  a  correction  cannot  be  made  in  an^ appeal- 
able =  case:  after  tbe  >term  ati  wbich  tbe  decree  waS'  entered,^" 
except  by  cbnsent^i  and  it;  has  been  Ibeld  itbat  -when 'thns  cor- 
rected-tbe  corrected  decree  cannot  be  modified.*^  An  order  or 
decree  entered  by  consent  cannot  be  varied'  'or  modifid  in  a 
material  part  without  the  aissent  of  all  the-  parties  to  the  same ; 
but  the  court,  it  sdetais,  may  give' such  further  directions  as 
are  necessary' to  (feto^' it  "into  effect,  k^c'ordihg  to.'its  spirit 
and  intent."^*  The  former  English  practice  Occasionally 
though  rarely  alloAived  similar  corrections  in  ■what  Were  hiani- 
festly  inere'  clerical  'erirors'  after  a'  decree  'had  been  enrolled  ;f'*^ 
and  in  the  Federal  coiirts  li  has  been  said  that  an  error  iii  calcu- 
lating the  amount  bordered,  by  the  decree  to.be  paid  may  be  cor- 
rected after  ehrolraent,  upon  motion  or  petition,  by  entering 
a  credit  as  for  its  paynieiit."  A  decree  cannot  be  set  aside 
after  the  expiration  of  the  term  when  it  was  entered  because 
the  remedy  was  at  ,commpn  law  and  not  in  equity.^*  Judg- 
ments have  been  sef  aside  after  the  terms  at  which  thev  were 
gendered  where  appearances  had  been  made  by  attorneys  with- 
out authoriiy.*®    It'tas,been  held  that  the  Federal  courts  can 

.,  ).|-";  ■.  ■  'I      (- 1  ;"f.' ■'<::'■  M    -fi    :    ■      ''■'-    {■■■_■:-  n  :  'a, '>i    :  :  'lo  i     ■■••]■■!    ; 

Rogers  V.  Eiessner,  34'  Fed.  R.  270;  'as  io  the  date  of  the  entry  of  a  de-*' 

Tufts!  V.   Tuftsi   3>'W.i&   M.-429';  eree  ttiaae  pending  a;n  appeal.     '  '^ 

Pfanschmidt   v.    Kelly   M.   Co.,    32  "Ibid. 

Fed.    i667i;,,,WJ(ttejS!rv,,  Spwlfis,  '-32  /M  W£#worth, .   C,  ,  in;    Leitch     v. 

Fed.   765;    Burdsall  v.   Gurran,;  31  OumpSton,    4   Paige    (N.   Y.)    476; 

F?d.  918;i  Albapy  v.  Steam  ,T.  Co.,  Glia,ge  v. . Kellogg,!  26iFed./242;  Bog- 

^6  ..Fed.;  318.;    Dorgheiiner   v.  lEoarT  ers  v.  Eiessner,  34  Fed.  270.  '    ^'     - 

back,,,!}   e.!   BJ':'Cti>een,  (N.  ;J„),   33;  1?  Weston  v.  Haggerstbn,  G.  Coop- 

Sfjf^.g'ue  i>f.Mjonest  9' Paiige   (N.  Y.),  er,  1134;  Yow  v.  Townsend,  1  Dick. 

385ji  iJairmon  ,jY.:  iWis^all,   9    C.  :,E.  59;<Atty.  Gen.  v.  Greenhill,  8*  Beav. 

Green    (N.   J.),    68.     But   see  /RyJ  mjEeelSman  v.  Beck,  3.  J.  Ch.  (N. 

Keg;,JV[fg.  Co...t;  Nonth  iHudsojh  Co.  Y.)    415;    Clarlci  v.   HaM,  i  7   Paige 

B;:Co.,i,2a  Fed.,411.,            ,         ■  (K  Y.),.  382;  .Thompson  ly.  Gould- 

„_jiaffi.oe. ;Vi-. (Waterloo  Min.   Co.,  60  ing,  S  Allen  (Mass.), 181.     For  en- 

Pfids,)6,43;;  Hiciltlin -y.  Marcoy  64.Fed..  rollmpnt    of    decrees,    see    supraj  f' 

qOftliiBorjnifV.  ;Sehtneid6r,  .188   Fed.)  406.                                             ,.  i   ■ 

179...,  EeiiMietjropolitanl  «Tr.,  Co.,  218-  i*Massie  v.  Graham,  3  Molleiiii,. 

^y.S-:-3ia,.  .54,  IL.  ed.  1051.  ■  OonU'a,  41i.l 'r  •'.;.;,    ■■.ii  -.. .-    ■    ,i  c,.   n!,:" 

%ylW  V,  OSSston,,  ,C.'  .C.  A.i  180  .Fed-  15  Brown. .  V.    Allebach,  ,  182> '  Fed. 

363,    368,   where   the    petitionr  wasi  26:4.,/      i  .  '              -■            '  .' - 

treated  as  a  bill  of  review ;  Ommen  '  16  After/  three'  years,  Sii  McGeorge- 

V.  Xalcott,   180  Fed.  925,  a  mistake  v.  Eigstone  G.i  I.  Co.,  88  Fed.  599J 
Fed.  Prac.  Vol.  II.— 88. 
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set  aside,  after  the  ierin  at  which  it  was  rendered,  a' final 
judgment  or  decree,  entered  bya  mistake  of  the^  judge  without 
an  examination  of  the  pleadings  and  evidence ; "  one  which 
the  judge  was  induced  to  make  by  false  representations  as  to 
its  nature;"  when  the  necessity  for  the  correiction  and  the 
matter  from  which  it  is  to  be  made  appear  upon  the  face  of 
the  record  ;^^  when,  according  to  the  judge's  recollection,  it 
does  not  conform  to  his  decision ;  ^''  in  which  last  two  cases  no 
notice  of  the  application  for  the.  correction  |is  required  ;^^  and 
whenever  it  qan  bp  shown,,  by  evidence  adduced  ^Zfiff^c?^;^,  that 
the  judgment  does,,  not,  represent,  the,,  decision  of.  the,,  court.^^ 
B,ut  it  has, been, held, that  the  Federal  Cpurte^  after  ,the;term  at 
which  they  were  rendered  and  the  tirae  allowed  by  the  rules 
for  an  application  for  a  rehearing  has  expired,  have  not  ,the 
power  to  set  aside  decrees  or  judgments  foir  errors  of  Jaw.^' 
A  decree  entered  upon  a  mandate-  of  the  Supreme  Court  which 
fails  in  any  respect  to  copaply  therewith  is  not  final,  and  may 
be  modified,  at  a  subsequent  term.**  It  has  been  held  ,]Jiat, 
after  the  term  at  which  a  decree  has  been  entered,  it/may  be 
m^Odified  as  to  the  time  or  the  manner  of '  Its  enforcement.*' 
A  Tederal  coiirt  may  vacate  or  correct  its  judgments  or  decrees 
X)n  its  own  motion,  (iuring  the  same  tprm  for,  any  caus,e.*° 
Where  the  judge,  after  he  had  signed  a  decree,  but  before  ^  it 

After    eleven     years,. lin.   Maury's  24M<)ran  v.  Hagerman,  C.  C.  A., 

Trustees  v.  Fitzwater,   88   Fed.  768.  64  Fed.'  499.    ' 

17  U.  S.  V.  Williams,  67. Fed.  384.  25  Mootry  "v.  Gra'yson,  C.  C.  'A.; 
Such  an  application  should'he  ad-  104.'Fed.  613,  618;  ■  Fariners'' L.  &, 
dressed  to  the  judge  who  made  the  Tr.  Co.  v.  Oregon  Pac.  E.  Co.,  28 
error.  If  he  is  dead  or  has  left  Oteg.  44;  s.  C,  4'0  Pac.  1089;  Monk- 
the.  bench,  another;  judge  will  rare-  house  v.  Corporation  of'  Bedford, 
ly,    if    ever,,  grant   it.      Hielclin  '  v.  17iVes.  380. 

Marco,  64  Fed.  609..!     ■                     .'  86  Aetna  L.  Ins^  Oo.  V.  Board  of 

18  Fisher  v,- Simon,  67  Fed.  387.  Co.  Com'rs,  C.  C.  A.,  79  Ffed.  575;! 

19  Odell  V.'  Reynolds,  0.  C.  A.,  70  Miocene  Ditch  Co.  v.  Moore.  Judge 
Fed.  656.              -  of  the  United 'States  District  Court, 

20  Ibid.  C.  C.  A.,  150  Fed.  483';  United' 
2ilbid.  '■■■.i'.^  ,;•.;:/''  States  ex "  rel.  Animatlum  Co.  v. 
22Jn  such  a  case  the  applicatioii'     Circuit^  Court    of    United    States, 

must  be  upon  notice.    Ibid,  "i.f'it  Southern  Dist  of  Iowa;  C. 'C.  A.,  129 

23 Klever  v.  Seawall,  C.  C.  A.,  65  Fed;  897.    ■  "I 

Fed.    373;    McGregor,  v.:  'SSfc.: 'l.  '&  i-      i    '  -'■         ■•' 

Tr.  Co.,  (!.  C.  A.,.  104:Fed.  709.:     ,-  ,\,              ,:  i'    ,,.                               ., 
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was 'entete^'on  the  jotiriial,  suspended  'its  eu try,  and  there- 
after proceeded  tG:'refornl  the  pleadings  ajid'  hear  the  cause 
anew  with  the 'acquiescence  of  the  parties,'  it  waS  held-  that  the 
decree  hsid'  no  validity^  although' it  was  by  mistake  filed  by  the 
clerk.*''  Where  a  decree  was '  modified,  at  a  term  subsequent 
to- its  entry^  it  was -presumed  that  it  was -not;  final  where  the 
record  did  not^aifirmativfely  show  the  contrary.*'  ■  Where  evi- 
deiice -ohiitted  by  oversight'  was  offered  to  the  court  upon 
appeal,  the  case  was  reversed,;  with;  a  direction  for  a  'rehearing, 
upon  the  paynaeiit'  of  costs>  of  the  original  court  and  the  court 
of  review.**  ,  ,  ■ 

§  445.  Petition  for  a  rehearing.  A  petition  for  a  re- 
hearing is  the  proper  method  of  correcting  before  enrolment 
errors  in  a  decree  which  iare  not  evidently  clerical  or  accidental. 
A  petition'  for  a  i*eheari-ng  could  formerly  in  England  have' 
only  been  made  .to  a  judgo  before  whom  the  cause  was  heard, 
or  to  the  Lord  Chaincellor.^  In  the  Eederal  courts  a  petition 
for  a' rehearing  will  usnally  be  entertained  only  by  the  judge 
or  justice- before  whom  the  cause  was  heard.*  The  rules  pro- 
vide -that  '"Ho  rehearing  shall'  be'  granted  after  the  term  -at 
which  the  final  i  decrde  of  the  court  shall  have  been  entered 
and  reeordedjdianajipeal  Ides  to  the  Circuit  Court  of  Appeals 
oir .;  the  !  Supreme  Court.  But  if  no  appeal  lies,  -the 
^tition  tmay*  be  admittted  :at  any  time  before  'the  end 
of  ■  the  next  term  of  the  court,  in  the  discretion  of 
the  edurt."'!*:  ;A  petition.'  'filed  i  within '  the' 'time  pre- 
scribed by  the  rules  may  be  heard, and  granted i subsequently.* 
When  title  'respondent  to  a  petition  for  a  rehearingj  at  the  hear- 
ing;,,on  ..the  petition:  does  not  dispute  the  fact  tha-t;  the  s.uit 

,  87'MaMer  v.  Animarium  ,Co.,  129      Bank  of  Lewisbiire  v.  Sheffey,  140 

!,'     ■  ,■  ;     "     ii-':il     'i'i!''l;'' I'.l  ■)    ';    I  '•/-     ■'         ■    '  ^     pa.;,.  j\  ,,     ,, 

Fed.  897,  „  U..  S.  445,  35  L.  ed.  493 ;  First  Nat, 

J^MMiginn  4  Stan'dattl  EqUipTlieilf '  Blnk'Hr.'  W'do'dl-iiinl  86  Fed.  'iboi."  " 
Co.,  C.  O.  A.,  150  Fed.  139.  *  Aspen  M.  &  S.  Co.  v.  Billings, 

.v8?St.  Claire  Foundry •€o.vJTJniori  150.tJ.  S;  M,' 30,  37  i.  ed.  986,  988; 

Jack  Co.,  0.  Cl!  A.;  184  Fed.  989.'     ■  Goodard  v.  OrdWay,  101  U.  S.  745, 

..§.4tt5ic  .iDamieli's   Ch.    I'r.    (5th  2S  "JIL."  ed.  ■1040;"New    Orleans    v. 

Am.  ea;)ll471i  '    '^         ■    ..  M  Fisher,  C.  C.  A.,  91  Fed.  574!    585':.' 

.  8  GiaM  P.  iCol  V.  California.  V;T.  Giant  P.  Co.  V.  Oalifbrnia  Vi  P.-  Co., 

C#J,'5  J"ed; -197, .202,. ! I  '    -'  >    .   ■  6  Fed.  197,  202.     Contra,  Gleiiii  v. 

SEqi  B,ule'69.  -  SeefMeMi'cfcen' V.'  Noonan,  43  Fed:  E.  403;   s.  c,  ^3 

Peri-in.MS  Ho«  507,  15  L.  ed.  504;  FM.  550.  ■' 


1396  COBKECTIOBr.pE'  D-E0EEE5.  [§'  445 

could  not  .bq  appealed,  he  caimot,  after  a  rehearing  has ;  been 
granted,  offer  new  proof  to  show  that,  an- appeal  might  lie,  and 
on  that  ground  J  seek  to;  reverse  a  decree  rendered  after  a  re- 
hearing;* .Where  a.  decree  for  an  injunction  against- the  in- 
fringeip..ent  of  a  patent  had  been  reversed)^  the  mandate  order- 
ing, together  with  the  reversal,  "that  such  execution  and  further' 
proceedings  be  had  in  said  ease,  as/  according  to  right  and 
justice  and  the  laws  of  the  United  States,  ought  to.  be  had,  the 
said '.appeal  notwithstanding;";  an  application  for  a  writ.- of- 
certiorari  had  been'  denied;  and  ithe  i complainant,  before  the 
entry  of  a  decree" upon  the  mandate,  filed  a  disclaimer  in.thie 
Patent  Office,,  seeking/ to  restrict  the  claims  in  controversy,  5  so 
as  to  avoid  the  effect  of  anticipating  devices,  to  which  reference 
was  made :  in  this  opinion  of  the  Circuit  Court  of.  Appeals :  he 
was  allowed  a  rehearing.*  Otherwise,  without  leave  of  the 
appellate  court,  no  rehearing  for  newly  discovered  evidence  cto 
be  granted,  when  a  case  has  been  decided  upon  an  appeal,-''^ 
A  rehearing ;  in^  England  was  formeriy  allowed  i  almost  as  of 
course,  upon  the  filing  of  a  petition,  signed  by  two  counsel  of 
whom  one  at  least  must  have  been  concerned  in  the  original 
hearing;  the  rule  haying  been  stated  iby  Lord  Hajdwioke,: that 
"such  credit  is.  given;  by  the  court  to  .their  opinion  :tkat  the 
cause  ought  ito' be  reheard,  that  it  will,  in  general,  order  the 
cause  toibe  set  down" i  for/ that  purpose,  as  a  matter  of  coursej' 
This  rule,  however;  has  not 'been  adopted  in  the  courts  of  the 
United  States/ where  a  rehearing  isi  discretionary  i  with  the 
judge  to  .whom. the  application  is  made.^  Unless'  the  ^ judge 
acts  of  his  own  motion,  a  rehearing  will  be  granted  only  for 
errors  of  law  apparent;  upon  the  record  and'  arising  upon*  ques- 
tions which  were  not  argued  at  the  original  hearing,  or  upon 
.newly  discovered  evidence' of  such  a  character  that  il;  would 
have  authorized  a  new,  trial  in  an,aqtiQn,,at,law,">.  A  rehe,arimg 

SMoelle  v.   Sherwood,.  H8  .TJ.iiSj  Yes-..  319,-325;    East   India   Co.   v. 

■21j  26,  37:  L.  pd.  330,  .352.       ,  i,  ,  .  ;  Boddam,  1-3  Ves.  •421.     '              .     ' 

8  Sample  V.  Am.   Soda   Fountain  9.Mr.  Justice  Fifed,  in  iGiant  P.  Co. 

Co.,  134  Fed.,  4Q2.                             ;  i  v.  California  V.  5.  Co.,  5  Fed.' 197. 

7  ifei  PottSj  106  U.  S.  263,  41  Ii.>  w  Daniel  v.  Mitchell,  1  Storyj  1'9B ; 
•ed.  994.,                          ,^       .,    .:     i  Jenkins  V.  Eldredge,  3  Story,  299; > 

8  Cunyngham  v.   Cunynhaw,. Amb.  Emerson  v.iDayies,  l'Wt,&  M.'21; 
89.     See  Atty.  Gen.  v.  Brooke,  i  18  Tufts   v.  ,, Tufts,-;  3   Wi  !&   M.   426;^ 
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^shouldi.not  begrantedi  fori  newly  discovered  evidence  where  the 
evidence. could 'have  been  ofetained i by  reasonable  ^diligenge  on 
the  firsts  hearing,Hi  nor  -when  it  is  merely  cumulative  to  that 
prqvionsly  received,  nor  when,";  if  presented,  it  would  not  ^have 
changed  the  result.**  "A  new  hearing. should  not  be  had' simply 
tbiatllowra:rehash  of  old  arguments.""  "If  rehearings  are  ;]to 
be  had,  uiitil  the  coiinsel  onbotilii  sides  are  entirely  satisfied^  I 
fear,  that  i  suits'  would  becoiie  immortal,  and  i  the  decision  he 
postponed  indefinitely.'-'"  .A  rehearing  can  only  take  place ior 
thfe  purpose  of  altering  a  decree  upon! ./grounds  ;which.  existed 
-atfthe  time'when  the  decree  wasi, pronounced),  audi  one, will  not 
be  allowed  to  remedy  a  griievance  consequent  upon  a- decree 
'resulting  entirely  from  circumstances  /that  have  occurred  Buhse- 
queht  toiits  entry."     The  rules  provide  that  "every  petition 


Giant  P,  Co.  V.  qaliforjpia  V.  P.  Go'., 

'fi'iedt  197.  ;"■'!''  '■  '''  ' ;".'_ "  '  ' 

'  ii  Allis  V;  Stowell,'  SS'Fed.  4S1; 
MeLeod  v.  Niew  Albaiy,   C'^G.  A., 
66;  Fed.  378;  Re  Gamewell  i¥.;  A.  Tel. 
Co.,  C.X!.  A.,  74  Eedj-.iSOSvBfimett 
y/Schopley,  77  Fei.,353.   A  r,eheas-", 
ing  was  denieiiwhefe  tee  defehdant' 
claimed  to  have  discdverfed' that  ati- 
other  '•  Jj'ateht ' sSifidipated  the  one  in 
suifi  when  such  patent  was  r,efer.ijed, 
jto.in  the  defei^dapt'si  brief ,, and.  rec-) 
ord  upon  the  original  hearing.   Com- 
bustion .  Utilities     Corporation     v. 
Wotce'stV   Gaslight  '  Co.,  'i96    Fed;- 
155 ; ,  f  and'  -becallse  '  of  the '  discovery 
of  a  mortgage  onithe  patent, swhicft. 
ifas  ?hovirn  by  tlie  file, -wrapper  th^n, 
put  in  evidence,  Money-Weight.Seale- 
Co.  V.  Toledo  Coinputirig  Scale  Co., 
C...C.  A.,  199  Fed.  905.    It  has  been 
Said  that  sui^prile'  its  a  ground  for 
the  granting  of  a  rehearing  in'  equi- 
tjrmust  fie  soiiifeteing  unexpectedly 
arising'  under   circumstance's  wMcn 
tM  party  was  not  reasttnabfy  fealle'd 
upon  td  ariticipatte,  and  'w'hich  ordi- 
nary "jirtid^nce  'and 'foresight  could  < 
not  guard  against.    AnderSon  'IjaTrd 
&  Stock  Co.  V.  McConnell,  171  i'ed. 


18  Giant  P.  Co.  ,'v.  California  V. 

P;"Co.;'^' Fed.  ],97,  201;'  irenkins  v. 

Eld'redge;  ■  '3  -  Story,    299 ;'   Tufts   v. 

Tufts,  3  W;  &  It.  426;  Hicks  v.Otto, 

22  Blatehf,  122;  ^Page  v.,  Holnies  B. 
:  A.,TeJ.  Co., -2  Fed.  330;  Collins  Co. 
;y.    Goes,    8    Fed..  5l7;'  Witters   y. 

Sowles^  31  Fed;  5';  Pfanschmidt  v. 
'  Kelly  M.  061,  32  Fed.'  6'67,  and  ca!se.s 

cit^d  in  the  opinions  in  these  cases. 

.But  see  Wiebstei;,  Loom  Co.  v.  iljig- 
, ,  gin?,  43  JFed. .  67,3.  It ,  ha,?  beeit  said 

that  a  motion  to  open  a  decree,  in 

order    to    introduce   iew"  evidence 

diffirs  from'  a  motion  for  a  rehear- 
:  ing,i  teehnieaHyJso  called,  and  is, not 
,  to  be  governed  by  the  same,,  strin- 
^  [gent  .rjilies.^ ;  "It ,  is  rather  a  motion 
f addressed ,  to  the  discretion  of  the 

court  with  refei-enee:  to  tee  ordfer  of 
•trial."    Campbell  Pr.  &  Mfg.  Co.  y. 

M4'rden-,-'Y0-Fed;  339;  840:  "'i  -  ■*' 
13  Field,   J.,   in  Gian-t  P.'  Co.'  v. 

California  "V.  P.  Co.,  5  Fed;  197, 
■201.-'  "    :    '  •"■■' 

l*8'tory,    J;;   in    Jenkins   v.    El- 

dredge,  3  Story; '  299,  305. 

IBBo^yer'  V.    Bright,'   13  'Price, 

316;  Huriburd  V.  Freelc^e,  3  Wis. 

537.   '■'  '    '■:<'■  '■>' 
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for  a  rehearing  shall  con  tain  the  special  matter  breau^e^  on 
whish  such  rehearing  is  applied  for,  shall  be  signed  by  couafiel, 
and  the  facts  therein  stated,  if  not  apparent 'bn-jthe  record, 
shall  be  verified'  by  the  oathibf 'this  party  or  some  other- per- 
son." "  The  petition  for  a  rehearing  should -state  fully  the 
facts  which  show  the  nature  of :  the  new  evidence,  the  facts 
which  show  that  it  could  not  have  been  found'  by  the  exercise 
of  reasonable' diligence  ibef ore  the  hearing,  that  it  .was  not 
known  then  and  that  a  diligent  search  was  previously  made 
for  the  evidence.  Mere  ^  general  averments  of'  reasonable 
diligence ' -and'  previous-  ignorance  are ' insufficient;"  The,  alle- 
gations-mtist  be  full,  precise;  and  certain.  ■  It  seems  that  they 
will  be  insufficient  if  sworn  to  merely  upon  information  and  - 
belief.^*  It  has  been  held  that  "when  evidence  of  new  facts 
not  already  in  issue  is  to  be  given,  the  petition  should  be 
accompanied  by  a  supplemental  bill  in  the  nature  of  Si  bill 
of  review,  pleading  these  facts;  in  which. case.,,  if  the  petition 
be  granted,  the  hearing  upon  that  bill  -  will  take  place  at  the 
same  time  as  the- rehearing  of  the  original  suit."  The 'usual 
proceedings  to  obtain  a  rehearing  are  for  the  party  desiring- it 
to  file  his  petition,  in  the  clerk's  office,  and  then  to,  procure 
.an  order^directing  his  opponent  .to  show  cause  why  his  prayer 
should  not  be  granted.^"  The  adverse  party -may  Hhen  answer. 
Controverting  or  setting  up  hew -matter'  in'  avoidance'  of  alle- 
gation? in  the  petition;  or  probably  inky  shot?  cause  against 
granting  .t!he  r9hearing  on  the  return-day  of '  the  order  by  an 
affidavitr^^  If  there  be.  any  iri^egularity  in  the ,  petition,  it 
may  be 'taken  off  ^the  file  at  i  the  respxjndent's  motion.'*  Upon 
the  r6turn-day  of 'the  order  to  show  cattse,  if 'no  adjournment 
be  had,  the  matter  is  argued 'before'  the  judge,  by  w^hose  diteft- 
tioja  the  dec;ree  or  order  complained  of  wa.s  .made,  uiiless  he  be 

16 Equity,, Rule: rflS!;  U.,  S.,  v-  ,The  ,  ,,18 Page  v,.'Hc)lip^s,,B.  A.'Tel.j  Co., 

.Dagp,,- C.  Q.,  A,„  6,3,  Fed.  182.^  sThe  .^Jed,^,  ^EjO.  ',,,,,,     '        ,,        ,    ,.,i, 

potitioi!  and  affidavits  E>ho]U,ld,;i;^ot,.be  .  ,  l9  5.?iH^f;.y-  Vhiting,  1  Story,  ^18^ 

verified  before  a  notary  who  is  ;one  , Perry  v,>EJhelps,  17  Ves.  17,3,  17,8; 

of  the  petitioner's  counsel,  .^^llis  v.  H,ead   y.;,GodJe^,  ,.!foHi)is,   53.p,,J(79,; 

Stowell,  .85  Fed.._481,,,;v    ,      ,_;,'..,,,  .Jopp  ,y.  iy.opdl.Z  ,De  G.,,Jr,'&  .S,,  32,3. 

"  iAUis  y^  Sto.welJ,  85  ,  Kpdii  ^1 ;  •  . ,  i  „??,Qiant. .  P.  ,  Co. ,  v'.,,,,qafS(fornia,  V. 

Hicks,  V,  ,Qtto,  85  .Fed,.,,72.8,;.;pMi:c]^,pod  'p.,,(Jo,',,5,Fe,d,  19^'/, .,..,,;  ;.,.'..     , 
V.   New  Albany,   C.   C  A.,  66  Fed.       ,    ^^  W-ii  ,,..,), I'     -   '  ','a  .,'■- 
378.  88  Wood  V.  (3riffith;  1  Meriv.'  35., 
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absent,  wheu  the  papers  an(l=  the  briefs  *of  Counsel  should  be 
filed  with  the  clerk,  who  will  mail  them  to  him.*'  The  pe- 
tition will  not  be  granted  without  notice  to  the  adverse  parties, 
and  an-  opportunity  for  their  prese^ce  afforded  them.**  •  Upon  a 
rehearing  .the  cause  or  matter  is  proceeded  in  •  as  if  it  were 
heard  for  i  the  first  time.  All  depositions  taken  before  the 
original  hearing,"  though  not  then  used,  may-be  read^?^  and  the 
■plaintiff  may  withdraw  from ,  evidence  any  portion  of  the 
answer  read  before.**  ■No  new  evidence  can  Ibe^used,  unless  a 
supplemental' I  bin -has  been  •filed;*'"  but  exhibits  not  previously 
used'ma;yibe  produced;*'  and  if  a  witness  has  sin6e  the  former 
hearing  been  convicted  of  perjury,*'  or  admitted  receiving  a 
bribe  ;to.  influence  his  testimony,'"  that  may  be 'proved. to  the 
coiirt.  Evidence- taken  upon  an  accounting  cannot ibe  offered 
against 'a  person  not  iaj;  party  to  such  accounting  unless;  it  is 
equivalent;  to  an  admission  upon  his  part.'^  After  one  rehear- 
ing, a  petition 'for  another  can  only  be  filed  by  special  leave 
of  the  court,  and  may  be  .taken  off  the  i  file  if  presented  I  with- 
out such  leave.'*  It  .haa  been  held  that  an  order  granting  a 
rehearing  after  the  i time,  prescribed  by  the  rules  has  expired  is 
void)  not  merely  voidable;  and  that  a  party  does; not^ by  taking 
a  subsequent  step  in'.thei  €ause,  waive  his  right  to  move  "4o 
vacate  the  same."  -  Thei  grant  qr.  refusal,  absolute.)  or-  con- 
ditional, of  an  application,  for  a  rehearing,  which  has  been 
made  in  due.  time, > rests  in  the  discretion  of  the  court  whfere 
the  cause  iis 'first  heard,  and  j'is- not  a  subject  of  appeal.'* 
Affidavits  presented  in  support  of  a  motion  for  a  rehearing 

»8  Giant,  P.   Co.  v.  Califqwa  V.   ,  Empire.  El.  Instrument  Cp,,  166  Fed. 

P.  Co..  •."?  Fed.  195.                     ':   '  867.          , 

24  Ibid.;  1S7.  88  Moss  V.  Baldock,!.'  Piiila.  llg. 

*s  Cunyngham      v.      Cunyngham,  '*  Glenn  v.  Lucas;  43  Fed.  550. 

Amb.  89,  90.          i  I    i  8*Roemer  v.  Bernheim,  132  U.  S. 

s«i  Allfrey  v.  AUfrey,  1  Macn.  &  103,  106,  33  L.  ed.  277,  279;  Buffing- 

G.  87;  Ogle  v.  Morganj  1  De  G.,'M.  ton  v.  Harvey,  95  U.  S.  99,  100,  24 

&  G.  359.               '         'i             - -:  L.  ed.  381,  382;   Steines  V.  Frank- 

87j€nkii*:v.   Eldriedge,   3  Stdry,  lin  County,  14  Wall.  15,.  22,. 20  L. 

299;  tn/ro,  §  194.           .:            ;'  ed..«46,  848;  Bailway  Co.  v.;Heck, 

.  M  Herring;  y.  Clobery,  Or.  >  &  Ph.  102  U.  S.  120,  2Q ,  L.  ed.  58 ;  Kennon 

251.                                                    .-  V.  Gilmer,,  131  U.S.  22,24,  33  L.ed. 

29Needham  v.  Smith,  2  Vera.  463.  110,  111;  Boesch  v.  Graff,  133  UvS. 

80  Ibid.  697,   699,;  33   L.   ed.  787,   788.     So 

81  Weston  El.  Instrument  Co.  v.  held  of  an  application:  to  set  aside 
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which  was  denied,  cannot  be  considered  on  lanj  appeal  from  the 
final  decree.^'    ^  .;.    1  '        !)  ' 

§  446.  Supplemental  bills  in  the  nature  of  bills  of  review. 
A  supplemental  bill  in  the  natuTe  of  a  biU  of  review  isia  bill 
that  brings  tc  the  attention -of' -the  court  fiew  matter^  which 
has  arisen  or  been  discovered  since,!  and  could'  not  by  the 
exercise  of  due  diligence  have  been  discovered  before,  the 
time  for  talcing  testimony  in  a  cause  expired,  and(  which ;  the 
party  filing  the  bill  alleges  as  a  reason  why  a  decree  made  and 
passed  therein,  but  not  signed  and  enrolled,  should  :be  reversed 
or  modified.^  Such  a  bill  cannot:  be  filed  after  a 'decree  has 
been  signed  and  enrolled.*  The  proper  iremedy  in  a  similar 
case  then  is  a  bill  of  review.'  A  supplemental  bill  in  the  i nature 
of  a  bill  of  review  cannot  be  used  to  obtain  a  reversal  br  modifi- 
cation of  a  decree  for  errors  in  law  apparent  upon  its  face.* 
That,  before  enrollment,  can  only  be  done  by  means  of  a 
petition  for  a  rehearing.*  Matter  of  revivor  and  supplement 
niay- be  incorporated  in  such  a  supplemental  bill.*  An  English 
chancery: order  made. on  the  iTth  of  October,  1841,  and  which 
should  probably  ibe  followed  here,  the  clerk  taking  the  place 
of  the  registrar  and  five  dollars'  being  reckoned  as  a  pound 
sterling,  provides:  "That  no  supplemental  bill,  or  bill  in -the 
nature  of  a  bill  of  review,  groumdedi  iupoh.  new  matter  dis- 
covered, or  pretended  to  be  discovered,  since  the  pronouncing 
of* any  decree,  of; this  court,  an  order  to  the'rerersiiig  or  vary- 
ing of  such  decree ' shall'be  exhibited  without  the  special  leave 
of  the  court  first  obtained  for  that -purptosej^  and;  unless >  the 
party  exhibiting  the  same  do  first  deposit  with  the  registrar 
of  this  court  ^6  muchrd'oMy  as  together  with  the  deposit  by 
the  rulfis  of  ^)li^  court  rejjuired  to  be  made  on  obtaining ,  a,,je- 
hearing.  qf,  the  cause  ,or  cajises  v?li^i;^iii,iS(iich.  decree  „w^  ipro- 
Bounced  will  imake  up  tbe'suin  of  501.^  as  a  pledge,  to  answer 

an  iid judication 'of  bankruptcy.  'Bi  i'' 2  Bfeamlesl"  Orders',"!.  '      '• ' 

Ooluraibia  Real  Estate  Co./C.  0.  A.,  8  See  §§  447,  449. 

112  Fed.  643,  646./     i"       ' ''>        tM  ■,-*I'erry  .v;  Plieiips,.17 •Ves/-173. 

8S  Giles' V.  Heysiiiger,-il50' TJ.   S.  6  See  §  445.  .-'     ? 

627,'  6S3,  37  !L.  «d."1204,  12051  :■  .J  BBerry'  y. , Plielips,  17  Ves.'  176- 

§446.     1  Perry- V.  Pheips,  17  Ves.  178.  L 

173;iMitford'8  PI.,  ch.  3,'§  2';i"MooTe  .i  bt  .n '■■  :  ■-      ':: 
V.  MoOl-e,  2-^Ves.  Seii.  iB96.j   Story's 

Eq.  PI.,  ^§'422,  423.'!ii     ■'    '■  ■:  ;    ..iM    ~      ,:■,,■  ■!■ 
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such  costs ■  and' fdaifiiages  as ^  shall  be- awarded  to  the  adverse 
f)arty>  in  case  the^^court'  shall,  think  fit Ite  award  any  at  the 
heai?ing  of  the  ^ cause  on  such 'supplemental  or  newibilL"'  A 
supplfnteriitarbill  in'the  matuxe  of  a  bill  of  review  should  st4te 
ihe  facts  'which  it  is  desired  to  prove^  and,  if  they  had  then 
occurred,  the  reason  rwhy' they  were  not  discovered;  and  given 
in  evidence  before  publication,  and  it  seems  should. -state 
pSsitively  "that  the  "debree  has  not  ibeen  enrolled,  and  no>  in 
the  alternative,  praying  ■  one  sort  of  relief  as  upon  a  bill  of 
review, 'if  the  decrefe  hak  been  enrolled,  and  if  not  enrolled, 
then  to  havfe  thte  benefit  of  it  as  upon  a  supplemental  bill  in  thb 
nature  of  a  bill  ofnreview.*  Such  ia  bill  shouldl  conclude  with 
a  prayer  that  the  cause  :may  be  reheard.  It.shouM  be  signed 
by  counsel;^ .and  in. other  yeispeets  conform  to  the  requirements 
qf  ,a,  bill  of  review  upon  newly  discovered  iactSi,^  Like  that, 
it  can. only  be  filed  by  leave  of  the  court,  which  is  obtained 
in  the  same  way,, and  upon  the  same  grounds  as  lea vei.tto; file 
such  ^i.  bill  of,  review ;,",  and  tie,  proceedings  upon  the  two 
kinds  of  bills  are  also  subgtjantially  thp  same.*^.  But  according 
to,  Lorjd  Redesdale,  "BilJs  .in  -the;  nature  pi  bills,  of  review  do 
not  appear  subject. to  any  peculiar; cause  of  demurrer,  unless 
the  decree  sought ,, to., b'e,iirgv€rRe,d.ijioes;  noti  affect  ther  ninterest 
of  the  person  filing  the  bill."  ^*  Laches  may  be  a  ground  for 
refusing  leave  to  file  a  supplieinenlal  bill  in  the  nature  of  la  bill 
of  review,  tmless  Such  laches  is  extenuated  by  laches  on  .th^ 
part  of '  the  defendant;  to  it."  Such  a,  bill  cannot  be  .heard 
unless  accompanied  by  a  -petition',  for  a  rehearing,  when  the 
rehe.aring  of  the-original  and  the  hearing  of  the  supplemental 
cause  will  be.  set  down  to  gether.^*  Such  a  bill  cannot  be  filed 
to  set  aside  or  to  reopen  an  ipiterlQcutory.  o^der  or  decree.^* 

'Order    of    17th    October,    1741;  « Mitford's  PI.,  bh.  1,  §  3,  pt.  3. 

Beames' Orders,  368.  is.Stdrfs:  Eq.   PI.,   §   423;    Shef- 

8,St.ory's,  Eqi.  PI.,  ;  425.     See  the  field    Ganal    Co.    v.    Sheffield   &   R. 

langjuage  of  Lord  Eldon   in  Perry  Ry.  Co.,  1  Phillips,  484. 

Vv  Phielips,  17  :\^es.  173-178.    .  i*  Moore   v.   Moore,   2   Ves.  iSen* 

? Story's    Eq.    PI.,    §§422,    425;  596,  598;  Perry  v.  Phelips,  17  Ves. 

Bennett  v.  .Sohooley,  177   Fed.   352.  173.                      .     -    :         i 

See  ift/fa,  |::448.       '                       -  « C.  &  A.  Potts  Co.  v.  Creager, 

lOStdry's.Eqi  PL,  §.  422.  71  Fed.'"  574. 

"Story's    Eq.   PL,    §§    422-425. 
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§  447.  Bills  of  review.  A  bill  of  review,  is:  a, Ml  filed  to 
•reverse  or  modify  a  decree  that  has  heen  signed  and:  enrolled 
for  error  in,  law  apparent  upon  the  face  of' such  decree,  or  on 
account  of  newi  facts  ■  disdoweted.  since  publication  was :  passed 
in  the  original  cause,  ;and  which  could  not  by  the  exercise,  of 
due '  diligence'  have  ibeeni  discovered'  or,  used  before' Ithfe  decree 
was  m'ade.^  A  bill  of  review,  caii!  only  ibe- tiled  toimpeach  a 
finaly  not  to  impeach  an  interlocutory  .deisreejl  Ft>r  an  inter- 
locutory, decree  can  always:be  modified  or  reversed  by  the  court 
without  anyLbill  for  tHat  purpose.^  But  the,  expression  "final 
decree  ^may  ,be  reversed  or  m.odified  must  be  clearly,  apparent 
of  appeals.*  •  It  fhas-  been  held  that  suchsa'  bill  of  teview  is 
in'  !the  nature  ■■  of  a  writ'  of  error,  ■  and  :musti  be  gbvernfed  practic- 
ally by  the  same  rules  that  caatTol  the  appellate  court,' when 
considering  writs  i  of  error.'  '  The  errors  ^of  law  ^  for  which  a 
decree  may  be  reversed  or  modified' must  be  clearly  apparent 
tipon^  the  record^  that  is,  "only  such  as  air'bse  upon  the  plead- 
ings, proceedings,  and  decree,  without  reference  to  'thie  evi- 
dence in  the-caiisei;"^  as;  for  example,  the  disregard  of  & 
statute,''  or  want  of  jurisdiction,'  or  the  finding  of  a'f ict  coii-^ 
trary  to  an  allegation  in  aidefeiidanit's  ans-Wer  wheii  no  e'i'ider.cp 
was  taken  i;  ®  not  errors  in  drawing  conclusions  from  evidence," 

;,'S;447.  .  1  Mitford's  PI.,  ch:  1,  g,  3„  ,-,,1^:  Eet,  6,^10i  L.  ed.  33;  Putnam  v. 

pt.  3;   Story's  Bq.  PI.,  §§  403-420;,  Day,  ,22  ^^0.   60,  ,22   L. ,  ed.,-.764; 

iiwm  V.  Meyrose,  '7'  Fed,  533V,  Mc-"  Thompson  V.' ^laxwell,'  95  U.  s!  39], 

klevjStuart,''ill:tf.  S;  776; '28  L.  24 'L.  ed. '4'81.    '^  '■     -"''    f''T'i:". 

ed.  599;  Freeman  V. ,Clay,iC.'. C.  A.,  '    ''Story's  Eq.  PI.;  i§i'405s    Gregov 

52  Fed.  1.               !*  '         ,r:.              :  v.,Molesw6rth,  .,2.  Ves.  Sen.  ,109.    ,,, 

2,  Jenkins    v.    El  dredge,  '  3    Story,  8  Ketchum,   y.   Farmer^',.!,.   &.T. 

299;' Story's 'Eq.  PI.,  §  408o'.'                '  do.,  "4' ikcLean,'  l/'Miller  v^  Clar^ 

3  Story's  Eq.  PI.,  §  4'08aY.'.  See  su-  47  Fed.  850;.  s.  c,  52' Fed.  900.'  ''  '-  ' 

pra,  §  255.  9  Clark  v.  Killian,  103  U.  S.  766, 

.';4Story's  Eq,,i.Pl.;  ■§   4'08ol;   Whit-  26!L.'ed.  607.    '    '■■''     ''"    ','.!>5^'*i  "' 

ing  V.  Bank  of  U.  S.,  13-Pet.'6,'  15,  "Whiting  v..  Bank  (  of  'U.' S.,  13 

10  L.  ed.   33,   37.;   Kay  y.   Law,   3  Pet.  6,  10  L.  ed.  33';  Dexter  v.  Mn- 

Cranch,  179,j2iL.  ed.  404;   Jenkins  old,  5  Masonj  !303';  .Piiitilam  T.,Day; 

V.  Eldred|;e,<  3 -Story,  299.-, .,,   •'    '  22  Wall.  60,  22  I^.'-ed".  7B4;  Buffing- 

5,,Acord    V.  'Western    Pocahontas  ton  v.  Harvey,  95  U.  .§.'99,  24'  L.  fed. 

Corporation,  156  Fed.  989.          .-l-.  381;    Kimberley  v.   Arms,   40   Fed. 

.,  B  Bradley,    J.,    in  i  Buffington'W 'v.  548;  s.  c,  136  U.  S'c  629,  .34  L.  cd. 

Harvey,  95  U.  S.  99,  24  L. 'ed.  '381.  557;   Jourolman  v.  Ewing,  SS'Ffed. 

See  also  Whiting  v.  Bank  of  U.  S.,  ID'S,  i  ". '                         <               -  " 
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nor  errors  inii'cabting  iaocouiits,'^^  nor  it  seems  in  .matters 
of  abatemeiat,-*  inor  iin -the'  exercise  of  diseretiony^*  nor 
matters  of  if orm,"--^'among /whieE' however,  the  omission  of  a 
clause  gi«iiig  •  an  infant  defendaimt  a^'day;  in  which  to.  show 
cause  against  a  decree  is  not  inoludedj  and^onithat  ground  a 
bill  "of  review  may  be  sustaihed."  ■  It  has  been  held  to  be  no 
sufficient  ground  for  a  bill-  of  ireview  that  since  the  decree  a 
State  e9a'rt>has'fiven'to*thei  Coh^titution'  of  the  'State  'a  cbh- 
striietidn  different  from.' that  put'  lipon  it  by  the  Federal  coiirt 
in  its  decree ;"  iiof' that  s'irice  the  decTee  the  Supreme  Coiirt 
has  ich'aiiged'  its  rtiling  lipion  a  qiiestioh  o'f  law  or  fact."  In 
Ehgland,  wher'e  the  mandatory  part  of  a  decree  was  u'sually 
preceded  by  a  .statfeihent  of  the  facts  upoii  which  it  was  foimded, 
only  the  decree  itself  could  be  exa,niin,ed.  for  such  errors;^' 
but  in  ihe  Federal  courts  ■Whiei;e  this^  cuBto;m  :4@e^i  npt  exist, 
the  Tvrhole  record  may  be  thus  examined, '^  but  jiO|t,  the  evidence 
at,  large.*"  Facts,  which,  are  i^ncorisigt^nt .  with  the  pleadings 
&nfi  .decrees  in  thei03:igin^J[;+caiise,,,^hen-.  alleged  in  .a^  bill  of 
review,  .iiot  founded,  upon  jie'^ply  -discovered  evidenccj:  cannot 
ber,cpn,sifier,ed,;**  Bills,  of  review  for  errors  tapparent  upon  the 
record,  may,  be  filed  afterjthe  term,  at  which  the- decree  sought 
to  be '  corf  ected  was  ent&red/*  butnot  after  the  >  expiration  of 
the  timfe  limited  for  an  'appeal,^' i  except  under,  extraordinary 
circumstances*     Where^  howeveryisuch  a  bill  was 'presented 'for 

11  Massie  v.  Graham,   3   McLean,  n  Tilghman  v.  Werk,  39  Fed.  680. 

4;!;;  -BeJiines',  qrd.  i;  S,tory's  Eq.  PI.,  is  Story's  Eq;  PI.,  §  407. 

§,405.0..^   ,  i   ;^:      .,  .    ,      .      ,<,.,  1 19 Whiting  v.  Bank  of  U.  S.j  13 

18  Story's   Eq.   PI.,   §   411;    Hart-  Pet.  '6,,  10  L;  ed.  ,33;   Buffington  V. 

■wr'ell,  V.  Tpwns©nd„,6  Bro.  Pari.  107;  Harvey,  95  U.  S.  99,  24  L.  ed.  381; 

Slimg^by  v.-HaJe,  I'^Cfe.  Gaa.  122.  Clarkv.  Killian,.,ia3  :U.'  S.  766,  26 

iS'Bufflngton  v.  Haryey,  9,5  U.  S.  L.  ed.  607.              '       '      tr     , 

9.9,  24  L.  ed.  381j  Irwin  v.,Meyro?e,  ,   20  ibid.    Quinton  v.  Neville,  C.  C. 

7„?e!i,  5,33.       ,,    ,   ,        .         ,,.-    ,  A.,  152  Fed.  879;  Acordv.  Western 

1*  Story's  Eq.  PL,  §411.,  EOBahontaS  i  CoTporation,    156    Fed. 

.;  IS  Story's  Eqi.   PI.,  §  407;   Perry  989.       .;:  ;.        -i   _                         < 

V.  Phejip,s,.,17-Ve3,  173;   Gregor  v.  2iQuintoni  v.  Neville,  0^  O.  A.,-l52 

Moleswqrth(,.-2.  Ves.,  Sen.  109.- .'See  Fed.  879. 

swpTO,  401.  ,:     -,(!!  ^8?Home   St.  Ry.   Co.  v.   City   of 

■  ,16  King  y.  Dunijeg  M.  &  Tr.I.-  Co;,  Lincoln,  C.  0.  A.,  162  Fed.  133.      ' 

28  |Fed.,  33,;.  Ho.ffmati  v.  Enox,  50  ..   88iThomas  v.   Harvie's .  Heirs,   10 

.Pled,  484..» ;  : :      '.':■:  Wheat.  146,  6  L.ied.  287 ;  i ICenniedy 
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filing  within  the  time  and  the  court  delayedi  passing  .upon  the 
application  until  subsequently,  itVwasMtreated  as  filed  upon  the 
day  when  it  was  presented.**  Where;  the' Circuit,  Court  , of 
Appeals  had  inadvertently  directed  a  complete^  reversal  of  the 
decree  below*  together  -w^ith  a  dismissal  of  the  ibill  with  costs> 
the  Circuit  Court  had  entered  a  decree  of  dismissal  with  ,cdSts, 
in  accordance  with  such  mandate,  and  the  Supreme_Co\irt  had 
denied  a  petitipn ,  for  a;  certiorari^  the  •  case  j  noti ,  being  -appeal- 
able thereto;  after  payment  of  .the,  rcos,ts,  by  t!he,  complainant, 
the  Circuit  Court  pf.  Appeals  granted ,, him,, leaise  to,  fij,ie  a^bjlj. 
of  review-  in  the.  Circuit  Court  ,tOj,ino,dify  its  decree  upon  th^ 
mandate,  so  as  to  provide  that  the  bill  qi^i  conipla,int  Ije  .not 
wholly  dismissed  and  part  of  the  injunctive  .relief  granted.* 
The  time  within  whjch,  the  control,  of  the  District  Court  o^eifr 
the  base  is  suspended  by  |  an  appeal  subsequently  dismissed^ 
is  not  includfed  in  the 'computation  of  time  ;*^  but  the  period 
between  the  dh'try  of  a  void  order  vacating  the  order^sought  to 
be  reviewed  and  the  vacation  of  such  void  order  is  ineMded.^ 
Laches  for  a  shorter  period"  of  time  might  be 'a  ground  for 
dismissing-  a  bill  of  review.*'  It  has  been  held  that  'a  bill  of 
review  for  want  of  jurisdiction  cannot'  be'  filed  after  the  term 
of  .the  decree,  unless  the  decree  states  that'theobjediion  was  duly 
raised,  or  a  certificate  that  ithe  question  of  jurisdiction  Was 
raised  has  been  made  diiring  the  term.**  ;  Af te'r  a'decrSe  has  been 
affirmed  by  the  appellate  court,  it  cannot  be  reviewed  for  any 
reason  without  leave  of  that  court ;  *"  even  if  the  affirmance 

V.  Georgia,  State  Bank,'  8  How.  S86,  8T  Central  Trust  Co.  v;  Grant  Lo- 

J 2  L.ed.  1209;' Clark  v.Kmian;'l03  comotiye  Works,  135  U.  S.  207,'3<l: 

U.  S.>766,i26  Li-ed.  607;  Story's  Eq.  L.  ed.  97.' *"        •■1'^                  ■,,^:! 

PI.,  §.  410;  Cocke  v.  Copenhayer,  0.  28  Farmers'  Loan  &"  Trust  Co.  v. 

C.  A.,12e-Eea.  145.    See  also' Massle  Grfeen  Bay   &JM.   R:-'Co.,    16- FW. 

V.  Graham,  3  McLean,  41;   McDon-  TOO, '113;  Duncan  v.  Atlantic 'Ml  & 

aid  V.  Whitney/ 39  Fed;  466!;- 'Ee!ctor  0.'  E.   Co.,  88"  Fed.   84d;''  AcOrd 'v: 

V.  Fitzgefrald,  C.  C.  A.,  59  Fed.  808.  Western     Pocahontas     Corporation, 

Home:  St.   Ey.   Co.  v.   City  :of  Lin-  156  Fed.- 989. '        '     -    .                 "' 

coin,  C.  C.  A.,  162  Fed.  133.  29  Ohamberlin 'v,  Pebria,  D.  &  E. 

24Fra:enkl  v.  Cerecedoj  216  U.  S.  Ey.  Co.,  C.  C;  A.,  id8"Fed.  32. 

29S,  54  L.  ed.  486.               ■"  -         i  so  S6'tltha*d   v.    Eussell,  la    How. 

25  Faber-CastelL  v.  Faber,  0.  C.  A.,  547,   14  L.  ed.   1052;   Kingsbury  V. 

145  Fed.  '626.  Ji              ,                     '  Buckner,!' 13*  U.  :S:   6'54,  33  L. 'cd. 

aSEnsihinger  v.  Powers,  108  U;  S.  '1«50;'  Kimberly  V.  'Arms,   40  iFed. 

292,'  27  L.-ed.  732.  '                     '     '  548;  s.  c.,  136  U.  S.  629';' 34  L.  ed. 
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AVas  tya  divided  Court.'*  '  Leave  tomake  smik  -fen  applicatioiti  to 
'the  c'oTlrf 'below  should  be  inserted  in  the  mandate  ■  of  the  ap- 
pellate:  cou'rt.**  Leave  'willrarely,  if  ever,  be,  gran  ted  then  to 
file  a  bill'of'lfeVieW  for  errors  in  law.''  Leave,  of  court  is  not 
needed  to  lenable  a'party  to  file  a  bill  of  ^review  for  errors  ap- 
parent upon  the  face  of  the  record.'*  A  bill  defective  ,as  a  bill 
oif  review  may  Be'  sustained 'as  a  cross-bill,'?  and  a  petition  to  set 
aside  a  dec!ree  may  be  sustained  as  a  bill  of  review 'when  a  de- 
feridant  thereto  raises  no  objections  to  the  formal '.defects  in 
the  same."  '  It  has  been^ said  that  a  bill  of  review  is  not; in 
so- far  a  continuation  of  the- briginal  suit  as  ;to!  affect,  with 
notice  of  Zis  pendens'  a  purchaser  in -good  faith  after  a  final 
decree  and  before  the  bill  of  review  was  filed  or  notice  to  the 
purchaser  of  an  intention  to  file 'the' same;'''  and  a  decree  upon 
such  a'bi'll  of  review,  to  which  he  is  not  a  party,  will  notiafEect 
hiy  rights.''  'A  Federalicourfwill  not  entertain:  a  bill, to  review 
a  decree' of  a^Staite  court.'®  Under  the  former  practice,  the 
usual  defense_to  a  bill- of  review  for- ferrors  apparent  upon  the 
face  of  the  decree  was' by' demurrer  5 /"to  which  was  usually 
joined 'a;  plea  Bettamg  forth  inffuU  the  original  decree,  although 

'^^1  !M?f¥°J^:Y-  SteweriSi  C.jQ.!A.,_  53^  ij^^?*,5flss  y,  Prentiss,  4  McLean,  106, 

Fed.  31;  Franklin  Savings  Bank  v.,  .Lewis  v.  Holmes,,  C.  C.  A.,  194  Ted. 
TayiorrC.  C.i./^3  I^ei.'854;  iM/ro;';''842-.'-''    '    ■ '^'J?'-   '{■■SII.    ;- :    ..  , 

'  §''>44'8.      But   i:t'  was  'held   tlhiat    a  '^    '*  Houghtoil  v.  "Webt,  2  Brd.  Pari. 

OJTcuiit  Court  might,  without  leave  i  Rep.   by   Tomlins,   8,8 ;    Story's  ,Eq. 

of,tl)e|  Supreme  CjOvirt,  ex^t^ijtaiin,  a      PI.,  ,§440J,  ,n.  5. ;,^,„ 

hill  to  enjoin  the  enforcement  of  a  86  Taylor  vij  Eastonj' id.  C.  A.,  180 
judgment   against   the ,  complainant^    Fed,  363,  368  j  Kaw  Valley  Drainage 

tlpoh    a'  mandate  'of    the'  Supreme  Dist.  v.  Union  Pac.  E.  Co.,  C.  C.  A., 

Court  on  the  ground  that  the  com-  163  Fed.  836. 

plainant   wate- not' in   fact  a  p'airty  37  Rector   v.    Fitzgerald,  ^59  ^Fed. 

to  Such  judgmeift  nor  bound-there-  .808v  Sllj  Ludfewv^  Kidd,  3  Ohio, 

by.     Brown  v.  Walker,  84  Fed.  'S32.  541.    See  also  Lee  County  v.  Rog- 

'81  Leslie  V.'  TowM  of  -Urbana,   C.  ers,  7'WaU:a8J,  19  L.  ed.' 160.   Con- 

C.  A.,:66  Fed.  762.-          '              ''  <r?i,  Ea'rle  v.  Couch,  3  Met.    (Ky.) 

.S8Wat^dn  vi  Stevens,  C.  Ci  A:,  53  450;   Clarejf  v. '  Marshall's  Heirsj  4 

Fed.   31,   35.     See   ateo' Society  i  of  Dana  (Ky.),  95,  96. 

Shakers  v.  ■V^ataoij;  C.  G.  A.,  77  Fed.  88  Ohio   Eivei"  E.  i  Co.   v.    Fisher, 

'512.''     '    '■■'■■'         ■';              -!"■■  -0.;C.  A.,  115.  Fed.  .029.' 

•'  S3  Southard  'vJ  Russell,'  16   How,  39  Graver  vj  Faurot,  64  Fed.  241. 

547,   14  L.   ed.  1052;   Kingsbury'  v.  "Mitford's  PL,  ch.  2,(§.2,  pt;  1,  5. 

Bih,i4k*er,'l34U.'S.  6'50j -671  j  -SMy's  Acord  v.  Western  Pocahontas  Corpo- 

Eq.  PL,  ■§''408;' '    ' '•       '        i  ■;'  'f  .ration,  156  ■F4djr98'9,  . 

.V    :+..itI    ..'j',  ■'■■•'■:     ■',':;.       ,'r,  >i  t  ,.■„      , 
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there  seems  to ■  have  been  no. necessity  for  this ; pMGtice."  v.,<If 
the  demurrer  was  overruled,  the  decree  was, reversed  or  modi'fi.qi 
and  the  errors  allowed,  and,  no  fnrther  answer  br  hearing j'svap 
necessary;*^  If  the 'demurrer  was  sustained, -thatt had  ,all  the 
effect  of  confirming  the  decree,  .and  put  and  end  tq  the  suit.*? 
The  rule  was  in  such  a  caie  only.  to.  vary  the  decree  upon  sugh 
errors'  as  are  complained  of,  except  as  to  consequential,  direc.- 
tibns, '  which  will  be  altered  to  conform  to;  the  changes  made.** 
If  a  bill  of  review  for  apparent  error  contained  a  statement  of 
the  evidence  taken  in  the  original  cause,  that  might- h3.ve,  been 
stricken  out  of  thebill  as  shrplusaige  on  motion  ;*?,,pr,  it,, might 
have  been  a  ground  of ;  demurrer,  if ,  specially  assigned  ;**,  bHjt , 
the  bill,  if  otherwise  good,  could  be  dismissed  for  t}iat  reason 
upon  a  general  demurrer,*'  although  su(3h  evidence  or  an. alle- 
gation of  an  error  of  fact:  cannot  on  a  general  dennirrerihf  used 
in  support  of  the  bill.*'  It  was  heldthftti  such  a  bill  of!  review 
could  not  be  dismissed  upon:  motion  because  of  the  pendency  o,f 
a  prior  bill  to  review  the  same  proceedings,*®  nor  because  it 
did  not  appear  that  the  complainant  thereto  would  be  benefited 
or  that  the  defendant  to  the  same  would  be  prejudiced  by.  con- 
tinuing the  litigation.*" 

§  448.  Provisions  peculiar  to  bills  of  review  for  matters 
of  fact  newly  discovered.  3ills  of  review^  upon  matters  of 
fact  newly,  discovered  can  be  llled  only  by  expyess  lesye  of  ithev 
court.''  Such  a  bill  can- be  filed  at>a  term!  subsequent  to  the  en- 
try of  the  decree;^  even  if  the  original  decree  'was  elitered  by  de- 
fault* or  recipes, "jthat  it  was  .entere'd  on  consent,  which  the  biU 
of  re  view,  charges,  no.t  I  to  have  been  givep..*     It  has  b,een  .^.^id 

«Ibid.  .  .  '       49 Lewis  V.  Holmes,  C.  C.  A.,,J94 

42.Cook    V.    Bamfield,!  3    Swanst.  Fed.:842.^„  '     ,  ,,; 

607i  :     ,  ,       .    ,  .  ,60  Ibid.  ,,,     .   ,,,,. 

-    43 Webb  V.  Belli  3  Paige  (N.  Y.).,  .;)§,, 448.     lAnon.,   2:  P.   'Wiiis;  283, 

3G8j  ,  .  .-,  Perry  V.  Phelips,.  17  Yes.  1,73;  -Ross 

44 Moore   V.  •  Mbore,    2   Ves.    Sen.  v.  PtentisSj  ,4;.. McLeans  106;.8toBy's 

596,598.  M  Eq.,PI.,,_,§-,412. 

45  Bradleyj  :  J., :  in    Buffington    v.  .i  ,»T,aylQr  v;  Easton,,  0.  C.  A.,  180 
Harvey,  95  U:  S;  99,  24.  L.  ed.  381.  Fed.    363,    368 ;    Acord   v.    Western 

46  Buffington  V.  .Harvey,  95  XJ.  S.  Pocahoata,S'  Corporation,    156    Fed. 
99,24  L.,ed.'381.    .      989.  :   ;,  ,..!;,■ 
;47  Ibid.              '    .  ,    SAeord.v.  .W3stei!n    Pocabonta^ 
48Shelton  v.  Van  Kleeck,  106  U.  Corporation,  156   Fed.  989.   .i  j    ,,,  , 

S.  532,  27  L.  ed.  269.  4Ka'Hr   Valley   Drainage   Dist.   v. 
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that  a  bill  of  rev'iew  for  .matters  of  fact,  can  be  allowed,  although  ^ 
the  original  ^:eci3eei  was  entered  by  default.*"  It  hag  been  held 
that  to, ^objection  that  ta,!  collusive  transfer  o'f  the  subject-matter 
of  thei  suit  was  mads,;. for  jHhei [purpose  of  conferring  !Fedpral 
jurisdiction,  cannot  be  taken  for  the -first  time  after  filial  decree 
has  been  entered  andihe  term  ended'.*^  Leave  should  [be.  obtained 
by  a  petition  praying;  for  leave  to;file  the^ibill,:  and  supported 
by  an  .affidavit  showing  that : the. new  inatter,  which  it  is  desired 
to  provfe,  iwfts  lioJl!  known  to  thai  .petitioner ^^  and  .eo^ildj  ,,not  have 
been,d.isc()v;ei;ed- by  him,  with  the  exerciijeiof  dne  d'Ugfiiicej.in 
timeitO'proveitbejfote.  .the,  entry  of  the  'rdiepree  sought  fp  be  re- 
fifeW&d^*  It  seenis  that  the  afiidayi^;  must 'be,  positive,  land  not 
merely  jipon,  information  and,  belief .F;  '  Previous  knowledge  of 
it  by  the  petitioner's  attorney  or  other,  agent  while  acting  in 
that  .capacity,  is  equivalent  .to  knowledge  by  the  petitioner, ,  and 
will  ibesia  reason  for  !Eefusing:to,  allow  him  to  file  the  ,bill.?i  If 
the  newly  discovered  facts  are  proved  by  documents  i  that  were 
under  the,,  control  of  the  ipetitionpi::,  very  good  reasons,  for  his 
:piot , discovering  .and, pi^odiieiilg  them-  befqre-must  be  shown  in 
order  tp  entitle  him  tq.file  a  bill, of  review  founded'upon  them.* 
Leave,  vs^as  denied  when  , the,, newly  discovered  evidence  .con- 
sisted chipfly.o^, public  records,  and  the  only,  excuse' was  the 
poverty  and  ignorance  of  lihg  plaintiffs  ajptd  the  .default  of  their 
counsel,  .thfi^^  being., p,o„, charge  ,.o|  |fr3,;ud  or  collusion.^"  ,  The 
affi|da,yit  &hj:juld|als9  p^tate-thg. natuscetof  tb,e, neAv  matter,  and  the 
evidence  desired  to  be  given  in  its  support,  in  order  thSt  the 
court,  may  j,u4g^.:of  its  relevancy,  and  materi-ality."     The  evi- 

Union  Pae.   E.   Co.,  C.   C.  A.,   163  SNorris  v..  Le  Neve,  3  Atk. '26; 

.Fed.!  836.  "         '!                           '  Greenlee  v.  McDowell,   4  Il-ed.'feq. 

,*a  Accord  V.  Western  .Poealiontas  (jf.     c.)     481;     Story's     Eq.     PI. 

,Corporatioi!ii,n,156i  FedJ  989.     i  '§§413,414.          "■''''     '    ' 

SAnon.,  342  P.  Wms.  283;  Perry  9  Foram  Komanuin,  187.    '^ 

V.  Phelps,i  17  Vesey,   7.73;   Ross  v.  ^,  j^^^^^  ^.    Western   Pocahontas 

Prentice    4  McLean  106.       .        ,  y^^     .^tion,    156-ted.    989.      See 

;  fiiWolrtley  v.,Birfcheadv2.Ves.  Sen.  .^                        -.^            ^    ,-,     ..      ,„. 

^-1     -.r               Tr  ■  1,1      loTr       0..0  Jorgenspn  V.  Young,  C.   C.  A..   130 

571 ;  Young  V.  Keighly,  16  Ves.  348 ;  °.'J     '-'.'J    i    ?'_.-_           •>■■.- 

Pur,ctll  V.  Miner,.4  WalL  519,   18  ,;■.,'   I.  u'   t,                      ^'f  "i 

L.  ed.  459;,r)est,«  v.  Arnold,  5  Ma-  "  ^^   ^^  ^-  Sampeyreac,  Henrpst. 

son,.  303;  , Masai©.  V.    Graham,    3  ^^'    ^e^^er   v.    Arnold,    5   MasoTi, 

Mciiean,   ^l;   .Ross'  v.    Prentiss,    4  303;   iXassie  v.  firaham,  3  McLean, 

McLeans     106,;     Story's: ,  Eq.     P.li,  .41j.Storj'5  Eq.  PL,  ,§  412.    ,        , 

§§.432,413.    .;-.  i)„i:    .  i.''.  ,:.i.,:  .'     i  .l.^Ord    v.    Xoel,,  ,?    Madd.    127; 

7  Page  V.  Holmes  B.  A.  Tel.  Co.,  Jorgensen  v.  Young,  C.  C.  A.,  136 
2  Fed.  330. 
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denee  must  be  not  only  -new,  but  material,"  relevant,  not 
merely  hearsay,*'  nor  incompetent,"  and  such  -as,'  if  answered 
in'  point  of  fact,  would  clearly  entitle  the  plaintiff  to  a  decree 
and  show  that  the  decree,  of  which  complaint  is'made,  has"'  de- 
prived hiih  of  some  substantial  'equity,-'  or  would  rais^'  a  quesr 
tion  of  so  much  nicety 'and  difficulty' as  to  'be 'a  fit  subject  of 
judgment  in  the  'cause.*® '  The  new  matter  may  be  'concerning 
a  point  not  in  issue  in  the  original  cause,"  provided  that  it  be 
connected'  with  the  .subject-m&,tter  of  the  bill!.*'  A  bill  of  re- 
view wilt  not  lie  on  the  ground  of  newly  discovered  evidence 
which  is  merely  cumulative,*^  or  goes 'to  "impeach  the  characte!- 
of  witnesses,^"  or  shows  a  defense  that  is  purely -technical.^* 
It  has  been  held  that  d  bill  of  review  will  not  lie  oii'  the  groimd 
that  a  decree  offered 'in  evidence  in  the  original  suit  and  therfe 
held  to  be  res  adjudicata  has  since  been  set  aside' for  waint  of 
jurisdiction,  unless  it  is  shcivm' that  the  defect  in  the  jurisdic- 
tion could  not  have  been  known  Or  discovered  by  the  exercise 
of'  i^easonable  diligence  when  the  decree  '  was  offered  in  evi- 
denced^ It  ha:s  been  said  that  the  matter  upon  the  disdovi3ry 
of  which  a  bill  of  review  is  based,  if' 'pretiously  known' to  the 
other  party,  must  be  of  such  a  natur^'  that  he  was  not  in  con- 
science obliged  to  have  discovered  it  to  the  Court;  for  if  it 'was 
known  to  hiih  and  Such  aS'  in  cohs'cieriCe  he  ought  to  have  dis- 
covered, he  obtained  the  decree  by  fraud,- 'and  it' ought  to'  be 
set  aside  by  ah  original'  bill.^'  '  Permission  to  file'^uch  a  bill  of 

Wed.  378;  Ward  v.  Ward,  CO.  A.,  A.,  149  Fed.  625';  Acord  vl'Westerh 

149  Fed.  204;  Richardson  v.  Lowe,  Pocahontas    Corporation,    156    Fed. 

■C.C,  A.,  149  Fed.  625.      -  989.  ,.'     :">    .'      .'     ;!    .  j   '^    ^^  ' 

J3  Ward  i  V.  Ward,   C.   C.  A.,   149  20  Southard   v.   Russell,   16   How. 

Fed.  204.  ,  ,,       .      :       .  ,  547,  14  L.'ed;1052;  Aco'rd  v.  Wfist- 

1*  Ward  V.   Ward,   C.   C.  A.,   149  em    PocahCntas     Corporation,     156 

Ted.  204,"-r4-CQr4,  v.  Western  Po.ca-  Fed.'989.  ..     'i  ...        ,; 

liiontas,  Corporatjon,,i5^  Ifpd.  989-  •■  21  Keith  v.  Alger.;  C.  C.^  A.,  il24 

15 Keith  V.   Alger,,  C,  p..  A.,   124  Fed.  32.  I  .  -<' 

Fed.  32/  ,  2SVetterlein   V.   Bapker,   45   Fed. 

leOrd  V.  Noel,  6  Madd!' 127.  ,'  74:  '       , 

n  Partridge  v.   Osborne,   6   Kiiss.  23  Manaton     iv.  •    Moleaworth,    '  1 

195!    ■'     "    '     'i    '   ■       ■      ',/'',  Eden,    18,    25..    But  'See  'U.    S:    v. 

18  U.  S.  V.  Sainpeyreac,  Henipst.  Sampeyrcac,  Hempst,  118:;^  s.  c.  as 
]]8.                                 '  Sampeiyreac  v.'  U.  S.,  7  Pet.  222,  8 

19  Southard  v.   Russell,   16'  How.  L.  ed.  665;  Benhett  v.  Schooleyi  77 
Pr.  547;  Richardson  v.  Lowe,  C.  C.  Fed.  352;  Municipal  S.  Cbj  v.  Game- 
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review  is*  always  in  the  idiscretion' of  the  court  ;'*'°"' subject 
to  review  upon  ap'^eMl^*  and  lapse 'bf  time  since  the  discovery 
of  ,th:e  -liBvv  m'atii^r' wilj.  'alwalfs ' have '~'gt'6at'  weight 'iii  ihduoing 
the  cqiirt  to  Idolc  'wi%!h  disfavor ' lijipii  an' 'a^^plication  for-  leave 
to  file'  siich  a'  Tjill  of  review.**  Ordinarily,  permissio'n'  will  be 
refused, 'after  the  tiiiie  tp. appeal  has  expired, 'without  an  ap- 
peal.*® When  fe  reopen  the  decree  would  bp  prciductiye  o!£  mis; 
chief  to  innocent  parties,  leave, may  t)e  denied.*''  It  has  been 
said,  that  the  question  of  diligence  is  preliminary,  and  having 
been  once  disposed,  of  by  permission  to,  filg  Ijhe  bill,  it  will  not 
ggfii^n  be.cpnsifiered  on.the.  final  jhe,aring;,*'bn|;,  such  a  bill  has 
bqen,disraisised'|bpqause, leave  to  file  th,e:  san^e.was  improvidently 
granted.*?  It  has  been  said  thatjf^the  decree. impeached  has 
been  affirmed  by  an  apppUatd  court,  such,  a  bill  of  review  can 
only  be 'filed  by  leave  of  that.court;*''ibu-t  that  in -the  absence 
of  special  circumstances  leave  [will  be- sgranted.iby  the  court 
of  review,  as  lof  course."  Such  leave  was  iref used;  where  the 
newly  discovered  evidence.. had  it  been  in  the  original  rcordj 
clearly  could  ^-not  ^have  changed  the  decision.'*     A  bill  of  re- 


wie}l  F.,A..Tel.  Co.,  77  B:ed.  452.,  iA  , 
refusal,  of  witnesses,  to  state  what 
their  festimbny  would  be/  is  no 
ground  fof  granting  permission  to 
file  such  a-  billl  lof  review  when  the 
eowplainant  itjiereljo  l^new;  .^hat, th^yi 
had  some  knowledge  concerning  the 
matte'rs  "in  ooiitrdversy.  Novelty 
Tufiing  Mach.  Col  vi '  BUSer,"  C.  C. 
A.,  158  Fed.  83. 

83a'Bedmies'.  Orders;  "■!;  Massiev. 
<3raham,  3  McLean,  41;  Story's  Eq. 
PI,  §§  404, '417.      'I    i- 

24HojJkinsfv.'Heba^di'C.  C.  A.;  0. 
Cl  A.,  194 'Fed.  '301.'  The' appeal 
cannot  be  conditioned  upon  '  the 
filing  of  a  bond  for  more  than  suHi- 
cient  to :  secure  payrneht  of  costs. 
Lewis  V.  HoliUes.C.  0.  A.,'l§4  Fed. 
S42.  a. I)-. 'I 

«5iBlaridy  V.-Griteth,  6  Fish.  Pat. 
Cas.'434;    Th'oinas  ■  v.    Harvie,    10 
JVlieat.  146,  151,  6  L.  ec(.---287,  289; 
Fed.  Prac.  Vol.  II.— 89. 


■Tijlghmap  v.  ,  We);k,  39  Fed.  .680; 
Hopkins'  ^v.  Hebardj^  C.  C.  A.,.  194 
Fed:  's'oi;  'story's, Eq.  PI.,  §,41^.'  '' 
"  86  jofgenson  v.  Young,  G.  C.  A., 
136  Fed,'  378..        ,  .    ,m 

STAcord,;  V.  'VA^estern  I!ocah,onta^ 
Corpor'ation,  156  Fed.  989.  '     , 

28  Kelley  Bros.  &,  Spielman  v.  Dia- 
mond 'Drill'  &  Maehiia^  Co.,  142  Fed. 
868. 

29Acord  V.  iWfestern  Pocahontas 
Corporation,  156  Fed.  989;  Hopkins 
V.  Hebalrd,  C.  C.-A.,  194  Fed.  301. 

so  Souttiard  '  V.  Eussell,  16i  How. 
547,  14  L.  edl  1052. 

81  Seymour  v.  White  County,  C. 
C.'iA'i  92  Fdd.  115;  supra,  § '448i 
But  see  Keith  v.  Alger,  C.  C.  A., 
124  Ffed.  32.  ">    ■ 

S2Lafferty  'Mfg:  Co.  V.  Acme  Ey. 
Signal  &  Mfg.  Co.,  G. '0.' A.,  143 
Fed.  321.  See  Keith  v.  Alg^i*;  C.  C. 
A.,  124  Fed.  32. 
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view, for  newly  discovered  matter, 'if  iiled]Witliout,;le4ve,,  may 
upon  motion; be  dismissed, or  taken  off  the  file.''  ,, 

§  449.  Provisions  common  to  all  bills  of  revijewf.  j(j"Tq 

e^ititle,^  person,  to  bring  a,  bill,  of  revieAy,  it  ,is  necessary,  ,tli?it,  he 
sliOTiH  have  obeyed  or  performed  tbe  decree;  as,,  if  it  be;  for 
land,  that  the  possession  be  yielded;  if  it  be  for  money,  that 
the  money  be;  paid; , if , it  be  for  evidences,  that  the  , evidences 
be  brought  in;  and  so  in  other  cases  which  stand  upon  the 
strength  of  the  decree  alone.  Biit  if ,  any  act  be  decreed  to  be 
done, .  which  extinguishes  the  party's '  right  at  the  commou 
law,  .as  making  of  ,9,ssurance  or  release,  acknowledging  satis- 
faction, canceling  bonds  Or  evidenfces,  arid' the  like,  those  parts 
of  the  decree  are  to  be  spared  until  the  bill  of  review  be  de- 
termined; but  such  sparing' is  to  be  warranted  by  'public  order 
made  in  court."  ^'  If,  however,  the 'plaiiitiff  to' the  bill  bf  re- 
view bb  insolvent,*  or 'for'  any  other  reason  it  be  impdssible 
for  him  to  obey  the:  original  .deoree ;  '■  or  if  he  were  directed 
to  perform  an  act  after  the  performance  of 'another  iacti  by 
the  other  party,  and  that  other. has  .omitted,  to ■  perform  his 
parti  thero.ofj*  or  if  the. direction  , were:  to,  another;  defendant 
to  the  original  decree  and  not  to  the  party  who  files  the  bill 
of' review ;'°  or  perhaps,  if 'he 'have  given  security  for  its 
performance,*— his  disobedience  is  iio  obfectioh.  'By  aii 
English  order  in-  Chancery,  made,  on  .]\jarch  12,  ,170Q,  it  was 
ordered  that  for  the  future  no  billi  of  review  should  be  allowed 
or  admitted  ilnless  the  p^rty  who  preferred  it  first  deposited 
the^sum  of  ;£5'(),  with  the  registrar  |0f  the  court,.  ,a!s.  a  pledge!  to 
answer  such,'  costs  and  damages  as  tjier  ,eourt  should,  award  ;to 

83  Carroll    v.    -Eai-ran,  M    Elalid  s  Davis  v>iSpeiden,i  104  ;U.  S.' 83, 

(Md.),  12o,  note.'  ,.-.;   .  ■,  '         .;  ,  ,  26  L.  ed.  660.  ;     ..., ,  '.■    ■    ..,.,,,,. 

§  449.     1  Darnell's  ,Ch.,  Pr.  ,  (3d  3  Story's  Eq.  PI.,  §  40e,;(  Wisei;  y. 

Am.i,  ed.)     1634,    1633,  f„  See  •,  also  Blachly,.  2  J.  Ch.  ;(N,.,Y^);  488j. -Da- 

Beamcs'  Orders,  4;   Ma,ssiei  v.  Glfa-  vis  v.  Speiden,!  (104  U.  Si  83,  .26  L. 

Ijam,-  3,,  McLean,  '  4,1-;   iHoffman    v.  ed.  660., 

Knox,;  50,  Fed.  484.    'This' rule.  ap7  *  Partridge, ,  v.    Osborne,,  5,,  Russ. 

plies  even  .'when  it  appears  on  the  19,5,  251;   Story's  Eq.Pl.,  §,,406.:     , 

face  of  the  former  decre_e ■  th^tj  the  .:  5  jHobbs,  ,y.  .,State.  ,Tr;,  Co..    C.   C. 

epflrt  ,had   not   jurisdictioii   of   the  A.,  68  Fed.  618. 

subject-matter;     Miller  v.  Clark,  47  sstallings  v.  Goodloe,   3  ,Murph. 

Fed.  850.         ,      ,  1§9;    Taylor   v.    Person,    2 :  Hawks 

(N.  €.'),  298.  ,;,     .,.,,-, 
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the  adverse  ;party,'  in  case  lit.  shbtild" 'think  fit-  to  dismiss  the  -hill 
ofi  review/  This !  order  should  j)robably  be  followed  here,  five 
d(611ars>,being  reckoned  as  the  equivalent  as*  ■  a  pound  sterling, 
and  the  mondy  being  deposited  with  th©  clerk  of  the' court.' 
The  court  majj  however,  dispense  with  this  te^q^uirement.®  A 
decree  entered  by^consent  -cannot 'be'  impeached  by  a  bill  of 
revifew."^"  Ai  decree  entered  by  consent  can  be  Set  aside  only 
by  an  original ibilL  alleging  frau'd  or  surprise."  >  It  is  no  objec- 
tion to  a  bill  of  review  that  the  party  ^ling  it  has  entered  and 
procured  the  enrolment  of  the  decree;  "because,"  said' Lord 
l^ottinghaih,  "he  can  have  no  error  till  it  be  enrolled,  and  per- 
haps the  defendant :  will  never  enroll  it;""  an'd'a  party  may 
filei  a  ibill  of  review  to  a  decree  entirely  in  his  favor,  claiming 
that  it  lis  less>,beneficiar  to  him  than  it  should'  haVe  been."  If 
upon  a  bill  o£  review  a  former  decree  ha^ibeeh' reversed,  an- 
other bill  of  review  maybe  brought  to  teversfe  the  decree  of 
reversal;  ^*  but  after  a  bill  of  revieiw  has  been  dismissed-  tipoit 
deinurrer  or  otherwise,  no, second  bill  of  review  will  be  allowed 
to  be  filed.*^'  It  has  been  held  that'  a  bill  of  review  cannot  be 
fifed;  pending  an  appeal,  although  the  plaintiff  alleges  that  he 
does  not  intend  to  perfect  his;  appeal.^^  ■So  person  can  'file  a 
bill  of  I  review  except  a  party  who  ^has  been  aggrieved  by  the 
decree  complained!  of, "or  the  assignee  by  operation  of  law  of 
Sudh  a  party."  A  bill  of  review  cannot  be  filed  to  set  aside  a 
_decrfee  in  favor  of  a  corporation  thiatf has  been  dissolved;  and 
a  former' officer  thereof,  upon,  whom  notice  has  been  served, 

,,7.Beames':  Orders,   313 ; i  Anon.,  2  15 Pitt  v., Earl  qf  Arglass,  1  Vern. 

P.  Wms,  283^    ;     .|  J     ,,  ;      ;  .   441 ;  IJunn,  V.  F"ilij?ore,  1.  y.ern.  ;135i 

srJavis  v..  Sjpeiden,  104  U.  S!  83,  W  Kimberly  v.  Arms,  40  Fed.  545, 

26'L.  ea.  660.  "'      * ';     '  ",.  5^0;  s.  ■c.,'l36  U.  S.  629,  34  L.  fid! 

9 Ibid:  .    fi  r   ;      i      -557;  Willian  V. 'Willlan,'l6  Vek~72, 

-iJOThompson.  V.  fMaxwell,  95  U.'S.'':'87.       >        '  -        ,         .    ■■•^. 

391,  24  L.  ed.  481. , ,   ,i,  ,,,),,,,     .,i     ,,.;  -/    w;whitlng  v.  Bank  of  U.  S.,  13 
"Gilbert  v.  Endean^  9  Ch.  D.  259,      Pet,  6,  10  L.  ed.  33;   Thompson  v. 
^66.,    See  i^y^rff,  §.355,   .,,];■,;  ;-^         Maxwell,  95  U,  S.  ^91,  24  L.  ed.  481. 
wCook    V.    iSamfleid,    3    Swanafc.      But  see  King  y.  Dundee  M.  i&.Tr.  I. 
6,07..    ,.-     >.;,M.-..n"-i    .-/     :,.;■■•,■■'-  Co., ,28, .Fed.,. 33.,.,    ,i.     •     .^       •■ 

■  is  Cook    V.'  Bamfieli    3    Swanstj  w  Story's  Eq,  PI.,  \§  ,409  j  Thomp- 

60;(^^  ^Dexter   y.    Arnold,  ^5  .Mason,     .son  v.  Maxwell,  95  U.  S,  391,: 24  L. 
303,  ,;",'',',  .,  ,;^    .'I      ed,.481.  ,.;M-,;y  .,  ,i    •.■• 

'■,HMit|ord's  PU^clu,  l,-§.3;.Staf,-  -  : 

■ford  V.  Bryan,  2  Paige  (N.  Y.)„45, 
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may  resist  the  .appliGati<Jn.i"  '  "If  a  bondholder  nqt  aparty  tb- 
the  suit  can,  undet  any  xsircunastances,-  bring  a  bill  of  review,  he 
can  only  have  such  relief  as  the  triiiistee  would  be  entitled  to  in 
the  same  form  of  proceeding.  To  avoid  jwhat  the  trustefe  has 
done' in  his  behalf,  he  must  proceed' in  some  ©ther^ way  than  by  a 
bill  of  review."**  A'U. the  parties  to  the  original  decree  should 
be  joined  either  as  plaintiffs  or  as  defendants  to' the  bill  of  re- 
view.** jThe  personal  representative  of  onb,  of  the  inembers  of 
a  firm,  who  were.defendants  to  itheirf)riginal  bill,  is  not,  when 
beyond  the  jurisdiction  of  the  court^  an .  indispensable  iparty  to 
a  bill  of  review,  filed  afteri  such  partner's  death.**  It  is  doubt- 
ful .  whether  j  a :  purchaser  f'rom  the  -  sucCBssful  party  ito'  ■  the-  de- 
cree caji  .bei  made  a  idefendant  to  a^bill  of  review.*' ,  Lotd  Eedes- 
dale  gives  the.following  rnlesi.fiQr.thd framing  of  a'  bill  of  revieW : 
"In  a  bill  of  this  nature  it  is i necessary  ito.stateithe  former  bill, 
and  ithe  proceedings  thereon ;.  the  decree,  and  the  point  in  which 
theiparty  exhibiting  the  bill-  of  review  conceives^  himself  ag-r 
grieved  by  it;  and  the  ground  of  law, .or  new  matter  discovered 
upon  which  he  seeks  to  impeach  it;  and  if;  the  decree  is- im- 
peached on  the  latter  ground,!  it  seems  necessary  to  istate  ini  the 
bill  Ijhe  leave  obtained  to  file  it  and  the  fact  of  the  discov- 
ery, though  it  may  be  doubted  whether  after  .leavie  given  i  to 
file  the  biUithat.  fact  is  traversable.?*.  The  bill -may i  pray,  simply 
that  the  J  deciffeft' may  be  reviewed  .and  reversed' 4n !  thp ';poi>rat 
complained  of,  if  iti  has ,  not  ibeeni  cairried  into  execution.  If  it 
has  been  carried  into  execution,  the,  bill  may!  also  prayi -the.  far- 
ther decree  of  the  court,  to  put  the  party  complaining  of-the_ 
former  decree  into  the  situation  in  which  he  would"  have  been 
if  that  decree  had  not' been  Executed.  If  the  bill  is  brought  .to 
i-eVi^wr  the  reyersal  of  a  fo^rmer 'decree,  it  may  pi-ay  ,tliat  |;iis 
original, decree  may,3tand.  ,,The  bill  may  also,  if  the  original 
suit  has  becoine  abated,  be  at-' the-- same  time  a- bill.! of  revivor. 

A  supplemental  bill  may' 'likewise  be  added,  if  any 'ev^nt-  has 

,  ,,-  I  ...'.    .1      i     ,    .1  ,'1       .iw';_-  ii  .ii:j  (!  .111;-. I  ■  .        •■  ■  ■!':■■!  '-■' 

19  Board  of  CounCilm'efi' of  Frank-  82  Perkins  v.   Hfendryx,   127   Fed. 

fort  V.  Deposit  Bank/ 120  Fed.' 165.  448.    "^    '■     -':''■    ■        i---' 

aoWaite,  C.  J.,  in  Shsiw 'v.  Rail-  23  Rector   v.    Fitzgerald,    59    Fed. 

road  Co.,  100  U. 'S.  605, -611, '25 'L.  808.     '^    •'     i  i"'-i-'-''      -'     '■•     '' 

ed.  757,' 7S8.-       >   '  -     '  ■  ''  •       "    '•"^-  -aiBut'see   U.  S.  V.   Sa.tapLyHe'a.al 

21  Bank  of  U.  S.  v.  White,- 8  P^.  Hempst,  118;    Dexter  v.  Arnold^  "s 

262,  8  L.  ed.  938.    ,  M&son;  "-30*3 ;'  Story's   Eq.   Pl.J' 4^0, 

note '7.'     '  '"      ■     ■  -■    .  i  •' 
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halppeniedltwMeif  Eequiriesjit;,^nd''ip.articularly  if, any  pies-spn,  not 
a  party  in  the  OEiginal  suit/becQmes  interested  in  the  subject 
he  I  must  .'he  made  a,  party  to  the  bill  of  review,  by  way  of  sup-i 
plement."  **  .  4s iblUi  of  .review  may  set;  forth  both  i errors- in  law 
tipon  the  f  acfe  of  the  fioi^er  decree,  and-iap-tSinewly  discovered,*® 
Such. a  bill  is"  not  multifarious,,  exciept  under  extraordinary 
ciscumstane^s.*'''  The  plaintiff,  however,  was  snot  allowed  to  put 
his'icaise  in  the  altelraative,  as  a  billi  of  iieiview,,;fir,  if  the  court 
should  think  it  not  good  as  suqh,  then  as  a.biU -of  .revivor  and 
supplement.**  It  is. improper  for  a  bill  of  review  on  account  of 
errocrs  of  law  to  contain  a  istatenient,lQfn;the  evidence  in  the 
o'rigiinaL cause.*?.  A, bill i of  review  which  seeks  relief  because 
thc)  original  idetereg  was  lerroneous  for  errors  of  law  appearing 
on  its  face,  jiind:  because'  of  ithei  discovery  of  new  facts,  afld 
because  of  fraud  has  been  held  multifarious.*'  ,, A. bill igf. review 
is  not  considered  a's.a  continuanqe  of  the  form^  (bill,;  bjit,  as  in 
the  nature  of  an  original  bill.'L  A  bill ,  of  review  ishould  be 
be  signed) iby  counselj  and .•athierjvisei  conform. in  gejieral  to  the 
requirements  of  ah  original .  bill.**  If ,  the,  court ,  had  ,  j  urisdio- 
tion  of  the; original  suit,  it  can  itake  jj^^^isdictipn  of  the  bill, of 
Eeviiew,  even  though  it  wbuld  have  none  were  the  latter  regarded 
as  .'the  beginning  ofalnew  suit.**  It  has-been  said  that  a.  Fed-' 
erarcQurticaimot  tafcelcbgnizanceof  a  bill  of  review  to  a  decree 
of  a  State  cburti**  .The  issue  of  process  and  the  service  and  the 
appearance  of  a  defendant  to  a  bill  of  review  ds  made  'S^nd  en- 
fooroed  ih  the  same  manner  as  to  an  original  bill.**  But  if  the 
defendant  be  beyond  the  jurisdietjon  of  the  coiirt, ,  serviee  of 
a; subpoena  upon  his  solicitor' in^  the 'former  suit  may  be  allowed 
by  the  court.-*®    If  there  is  no  service  or  appearance,  a  decree 

';''  '.'^'j     .    ■.I'.WL,    -.1,'     Ui'"'tl     1'-    .,    -.    ■;.:      ,'    i,     ;     '  '.,    .■'    ''..1     ,-         ■•:■ 

8S  Mitford's  PI.,  ch.  1,  §  3,  pt.  3.  559;  s.  c,  136  U.  S.  629,  34  L.  ed. 

S|B&  also  Wfhjti?*®  ■^.■7^9'"^^  of  U.iS.,  5,57.  ;,-   ',                                   i    , 

13  Pet.  6,  10  L.  ed.  33.     '  "Hpnie  St.   Ry.   Co.   v.    City ;  of 

i,;86Acpi)d  sv.  i'W.eptern,,  Pocahontas  Lincoliij  C.  C.  ,A-,.  162  Fed.tl33. 

(^ppi:a,tipB,' 156  r,ed,  989,  82^itfo,rd's  PI.,  .eh.  1,  §2,  pt.,  3. 

WAcord   v!   Western   Pqcfthontaa  M.Pglesby  y.  Attrill,  1,2  Jed.  227. 

g,o9po?at.ipn„ . 156 ^ed.  9619,,,..     ;  See  §  21. 

MPerry  v.  Phelips,  17  Ves.  173^.,.  sipradley,  J.j„in  Banrow,  v.|,■Hun- 
^,  8?  puffingt(^;  V.  Harvey,  95  U.:S.  tony  99  U.,g.,  80,'  25  L.  ed.,  407. .. 
99,  24  L.  ed.  381.                            •-  -  SB  Home   St.   Ey.   Go. -yv   City  of 
1  sPKim^eiityiyvAjrmg,  40  3T,ed^  548,  Lincoln,  G.  C.  A.,  162  i^ed.  133. 
1,1                        '  36  See  supra,  §  165. 
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upon  a  bill  of  review  is  void.*''  According  to  lord  Red'esdalle: 
"When  any  matter  beyond  the  dec'ree  is  to  be  offered  against 
opening  the  enrolment,  as  length  of  time,  that  matter  miusi 
be  plieaded;  otherwise  the- plaintiff  will  not  have  the  benefit 
of  exceptions,  as  infancy,  coverture,  or  the  like."**  '  "A' bill  of 
review  upon  the  discovery  of  new  matter  and  a  supplemental 
bill  of  the  same  nature  being  exhibited  only  by  leave  of  the 
court,  the  ground  of  the  bill  is  generally  well  oonsiderfed  before 
it  is  brought ;  and  therefore  in  point  of  substance  it  can  rarely 
be  liable 'to  a 'demurrer.  But  if  brought  upon  new '  matter, 
and  the  defendant  should  think  that  matter  not  relevant,  prob- 
ably he  might  take  aidvantage  of  it  bywdy  of  demurrer,  al- 
though the  relevancy  ought  to  be  considered  at  the  time  leave  is 
given  to  bring  the  bill.''"'*  If  a  demurrer  to  such  a  bill  of  re- 
view or  supplemental  bill  were  overruled,  it  did  not  dispose  of 
the  cause;  and  the  defendant  had  to  answer,  because  fact  was  at 
issue.**  If  the  demurrer  'is  allowed,  however,  the  suit  is  at 
an  end.**  The  defendant  may,  it  seems;  traverse,  and' attempt 
to  disprove,  the  allegations  concerning  the  discovery  of  the  new 
facts.**  Upon  the  argument  of  the  demurrer,  nothing  could 'be 
read  except  the  bill  of  review  and  the  decree;**  and,  in  the'  Fed- 
eral' courts,  the  record  **  in  the  original  suit ;  but,  ^  after  ithe 
demurrer  had  been  overruled^  the  plaintiff  was  at  liberty  to  read 
any  evidence  that  was  submitted  therein,  laS  at  a  hearing, !  the 
cause  being  itheii  equially.  open.*^  Filing  a  bill  of  review  does 
not  prevent  the  execution  of  the  decree  impeached.**  The  court 
has  power,  when  sustaining/such  &•  billj  to  set  isiside  a  convey- 
ance made  in  pursuance  of  the  decree.*''  Where  an  appeal 
from  the  original;  decree,  has  > been  taken  and  dismissed  with 
costs,  the  cause  will  not  be  erased  from  the  docket  by  a  decree 

'    '■      •  1-     ''  .'i  ivt  \       ■■  .K   ;fin,'        j:    1-",!":  ,'.     r    ,•<■-,  ,r:    .'ir-.i,  lirA  cS 

3'' Home   St.   Ry.    Co.    vT  City  ■  of  48  CatteraM   v.    Purchase,    1    Atk. 

Lincoln,  C.  C.A.j  162  Fed:  .133.  290.            *                        '' 

ssMitfortfs  PI.,  ch.  2,  §  2,  pt.  2L  44  Whiting'  v.  Bank -of  V.  S., '13 

89Mitford's  PI.,  ch.  2,  §  2,  pt.'2.  Pet.   13,   10  L.   ed.   331;  •  Stbry's  Eq; 

40  Cook    V.    Bamfield,    3    Swaiist.  PI.,  §407.- 

607.                                                     '  4SCattera;ll   v.   Purchase,   1   Atk. 

41Mitford's-Pl.,  ch;  2,  §  2,  ipt;'2,  29Ci.        -    ■    ^ 

42  Dexter'  V.  Arnold,  5  Mason,-  303 ;  '  46  WiliamS    v.    Mellish,    1    Vern. 

U.  S.  V.  Sampeyreac,  HempatJ  118;  117,  n.                       .            ■         I  ..    "■ 

Story's  teq.  PI.,  §  420,  n.  7.      '         '  47  Bank  of  U.  S.  v.  Ritchie,  8  Pet. 

'  128,  8  L.  ed.  890. 


§n4:50]         BILLS  IN  THE  JSTAWUBE  OS'  BILXS.  OB  EEVIEW.  1413 

sustaining^  a  fbiil.  of i  review  for  want  of  jurisdietioii;  and  in 
such  ai case; the:  oourfr  will  not  usually' order  a  restitution  of 
thec'osts  oi  th&'original  cau^e  iii  theidistpibtand  appellate  c,ourts 
f>aidby4he'plaintifEitoithebillidf, review.*'  Where  a  decree  for 
ani  injimctionTwas  (Set!  aside  riipoii:  a,  bilLof  review,  ^andithe' 
original  Mil  'diismiissed,  it  was  held  iijiat  ithe:  court  had  no  power 
t6i  contiiiTiiei  thel  injimctiom  ii  force  pendingjan  appeal.*'  After 
aldecisi<)n,mp«)h  aliia'ppeftlyrpeiirniission^to  apply  [for  leave  to, file 
a  hill  ofiireview  »ust''be  iobtained.  from  ther  appellate  court 
beforie>iit  can^ibe  preSeiEttedi'to.ithjtt  of  .original  juriadiction,"" 
and.  will  •  only  'he '  granted ,  where '  thei  i  former  court  &as  a.  strong 
impression)  that  rbhet  decree  oughtitoi.bei  re-viewed."  .Where  the 
principal  relief  isokghli  wa^Idfena^d]  but  upoii  a  bill  of  reyiew 
thef  dedreiB'iwas  modified.;so  las.to  igrantininori  relief  j  to.  which 
there  had;bteia>  najobjection,iit  wasjbeid  that  r the.  court  of  first 
instance  had  inb' right  to  compel  I'lther'.defendant  to  repay  the 
costs ireceivedunderitheioriginaldecree.^M  ..;■;;  ,.  .  ,.,  , 
-L  §  450.  Bills  in!  the  nattire  of  fcills  of  review.  As  has 
been  said,  above,*;  only! partieai.'tbl  the  tdecre^fe  impea„ched  or  their 
privies  byf  operatibh;  of  law,,  as  heirs>' executors,  br  adminis- 
tiiiiWbrB,^ are  entitled, ''to Kfile  a'ibili  of  review;  ^but  Idtjier . persons 
in  interest  4fld  in  , privity  of,,eS,tate,,:vho;are  .aggrie-vpji  byi-'flie 
decFiee,  ca?jiih,av€!,;th,e.^a,me  relief  ^yiUipans,  ^f  ,,a  bilj  in  , the 
nature. o^.^a  bill  qff  review,*,,,, Such, a,re. assignees,  ..deyisees,  and 
remaindeimen  of  the  original^ uii^uccps^ful  parties.*;  Property 
owners  were  perpiiljtqdi  p^,-^^^-  P^^,  ^  ^}}}  ^It-^T  ^t  ,4ecree  f.orep^s^ 
ingj^.strecit  raiirpfidj.moirtigage,  .to  vphich  they  Wjere  not  parties, 

■MMiil'er  v.'dl'ark,   52  "Fei:   900.'  "Nbvfeity' Tufting  likch.'  Co.   v. 

See  Washington  Bridge  Co.  v.  Stew''  '  Buser,  C.  C.  A:j  138  Feid:  83. 
ai*,  ,^:ilfiw.:  .«3i.  .11-  U.osdz  mBiX.    .«» esstell  v-rfaWr,;  C.  G.lA.,-^m 

Sujch;((!(:(sts.,yi'je.re,,J;io^weve^,:  allowed;,  Fed.  '281,   reversing,  (J^C^.^  A.,  ,1.4^ 

by  U.  S.'(C.  C.,  S.  D.  N/ Y.,  'after  Fed.  626.             '                -    .  .   -     ; 

the  deasibn  of  tile' Circuit  CoUrt  of  §'450.'    1  See  § '449;  supra.   ' 

Appeals,    in    Von    Faber-Castell   v.  « Story's  Eq.  PL,  §  409. 

fSW'C.  C.  a.' '143- Fed:  ff26.  ••      '  '  .SStoVy's  Eq.'  PI.,  §  409;  Whiting 

-'^4^KeIley'Bi'os.'&  Sj)JeMan  v;'i)ia-  v.  Bank  of  D.  S.,'i3  Pet7  6,  10  i,. 

XBond  Drill  &  Machine  Co.j  142-IJ'ed.  ed.  33;  Singleton  v.  Singleton,  8^B. 

ge's."           •     '       .!      "  Monr.   (ICy.)   340;' Turner  V.  Belry, 

BbNovfeliy-Tuftit)(g"Mach.-Co.  Vi  38  111.  541.    ■      ' 

Btiser,  C;'0.'A.,  I'tfs'  Fed.  -83-,   Mc^  ■'           ""  • 
Clintock  V.  City  of  Pawtuckgti'  180 

Fed.-^o;-'     '"':■'■■•■''     ■'    7'o'"'-'''  -               ■     ■  '      : 
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in  order  to  compel  compliance  with  a  contraeti  made  peiidinig 
the  litigation  between  the  receiver  arid  theinew  complainantsffor 
the  permanent'  abandonment  ^  of  the .  portion  of  the  raiiroaid 
covered  by  the  mortgage.*  AibilLfettihg  uip  nes^ly  discdvefed 
evidence,  tending  to  show- the  ^invtQidity  of  a  patent,!  was  de- 
scribed as  a  su|)plemental  bill  in  the natuire  of  a  Mil  io!£  Ireview, 
in  the  permission  granted  to  file  .the'  same.?,  Lord  Hedesdale 
also  speaks  as  follows  concerning  such  a  billc  "If  a  decree  is 
made  against  a  person  who ;  has  ■  no  interest  a^t  all  inithe  matter 
in  dispute,  or  had  not  i  such  an  interest  as  was'fSuiBeient  td 
render  the  decree  against' him  binding  iupon  some  persoin;  claim- 
ing the  sime  or  a  similar  interest,  relief  may  be  obtained 
against  error  in  the  decree  by  a  bill  in  the  nature  of  a  bill  for 
review.  Thus,  if  a  decree  is  made  against  a  tenant  for  life 
only,  a  remainderman  in  tail  or  in  fee,  cannot  defeat  the  pro- 
ceedings against  the  tenant  for  life,  but  by  a  bill,  showing  the 
error  in  the  decree,  the  incompetency  in 'the  tenant  for  life  to 
sustain  the  suit,  and  the  accruer  of  his  own  interest,  and  there- 
upon praying  that  the  proceedings  in  'theJ  original  cause  may 
be  reviewed,  and  for  that  purpose  that  the  i  other  party  may 
appear;  to  and  answer  this  new  bill,  and  that  the  rights- -of' the 
parties  may  be  properly  ascertained:  A  bill  of  this  haturej  as 
it  does  not  seek  to  alter  a  decree  made  against  the  plaintiff 
himself,  or  against  any  piersoii  under  whom  he  claims,  may 
be  filed  without  the  leave  of  the  court."  ^  'It  has  been  said, 
however,  that  leave  of  the  court  is  required  before  such  E^'bill 
can  be  filed.''  Otherwise,' the  frame  df  and  proceeding^  under 
bills  jn  the  nature  of  Jjjilla  Qf  review  are  substantially  th,e  ^arae 
as  those  relating  to  bills  of,  review. 

§  451.  Bills  to  impeach  decrees  on  account  of  fraud, 
accident  or  mistake.  If  a  decfee  .has  been  obtained  by 
fraud,^   accident*  or  mistake,'  it  may  be  impeached  by  an 

4  Thompson    v.  ;  Schenectady  ■  By.  pt.    3;      See    a/lSp,  Stpry's    Eq.    PI., 

Co.,  119  Fedi  634.  §  426;   Richniond.  v.  Tayleur,  IP. 

.BKelley  v,  Diampnd,  Drill  &  Ma-  \yms..  734;    Barnesle   y.   PQwell,    X 

chine  Co.,  C.  C.iA.y  136  Fed.  855.,,  Ves.  Sen.  120;   Evans  v.  Bacon,  90 

eMitford's  PI.,  eh.  1,  §  2,  ptj  3.  ,,j  Mas^.  .213;. Pacific  R.rof  Mo,,y.  Mo. 

'Thompson    v.    Schenectady    By.  Pac.  By.  Co.,  Ill  U.  S.  ■,50f,  28  .Ly 

Co.,  119  Fed.' 634.  ed.  498).;^;  , ,,,.       j,,    ,-.,      '   , 

§  451.     iMitford'a  PI.,  ch.  1,  §  2,  8  Hendryx  v.   Pertins,   C.  ^.   A., 
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origmal-biH'witMouttkb  leave  of  the.court.*  The  fratid used 
in  obtaining  the  decire©  is  the  principal  point  in  issue,  and  it  is 
necessary  ta  establisib  the  isame  by  prodf  before  ^thfe'  piopriety 
O'f' the  decree  can  ibe  investigated;;  ^  and  where  a  decree  has  been 
so  obtained,  the  court  will  restore  the  parties  to  their  former 
situation,  whatever  their  rights  may  be.^  Such:  a 'bill  has  been 
called  an  original  bill  in  the  nature  of  a  bill  of  review.'^  It 
hkay  be  filed  by  a  privy  to  one  of  the  parties  to  the  suitj  although 
he' did  not  obtain  his  inteirest  until  after  the  former  case  was 
pending:'  iThere  are  dicta  stating  that  a  decree  obtained  by 
fraud  may  be  set  aside  upon  petition;®  but  it  was  finally 
settled  that  after, enrolment'  a  decree  could  only  be-  impdached 
for  this  account  by  an!  original  bill. ^"  This  is  the  only  manner 
in;whifiha.  depseei  entered  by  consent  i  can  be  dmpeached."'  De- 
crees^^^tered  by  coHusjon,^*,,and,  undeir,  extraordinary  circum- 
stances, d.eprees  pptered  by  surprisp,"  .or.  mistake,"  may  also  be 
rectil^edr ,  in  ,  this  ,  in^nner. , , ;  pej-tainj  .other;,  cases,  ,  although  if 
logieal  arrangemeint  solely  Vfere  congid.ei^ed  they  should  be  con- 
sidered, und^r  other  Jiefds,  yet  , sis  they  ^re^  usually  spoken  of 
in  t|iis'  conn,qc|tion-by  the  books,  may  , be  here  referred  to. 
Lord  Ileiesd^Ie. uses,  the  following  language,  which  bas, been 
copied  by'all  subsequent  text-writers:  "Besides  cases  of  direct 
fraiid  in  obtaihing '^  decree,  it  seeiris  to  have  been  considered, 

lU  EedjiSOl^L.  Bttcki  &  Son.Lum-:  :  IP'Mussel  v.  Morgan,  3  Bro.  Oh.  K. 

bpr,  Co.  y.;,Atlp,n,tio,|IjTiinher  :po.,.  C.  74,   73;  •Bennett  ,y..  J^amill,.  2,;Sel). 

G.'a.,  lie  Fed,  i.      .  '   ■'  '..      '    .',  &  Left' ^566,   576;   Story's  %   PL, 

-''SiStttfOTi^s  PL  oil.  1,^§'^;  pt.  3;'  ■§426.'''     ■"       ' 

and   authorities   cited   in   two   gre-  H  Buck  v.  Fawcett,  P.  Wms.  242 ; 

viou'a  notes.'-     ' '     '  '      "'   ''  '  "'  Davebport  v.  Stafford,  8'Beav.  503; 

4  Ibid.          .'I'i-  ■:  .''I  -I'-'-    '        '  Gilbert  \r.' Ehd'ean,  L.  E.  S 'ph.  B. 

••'6'ma.  ^   .,:'!;  259;   Seton   on  Decrees    t4th- ed.)., 

sibid.-l-  :*■■•'■•              ■  ■■!  1536.'   ''     -'■      '■"  -  "     '^   '"  ■■'     ■'■''■ 

■iJ^TMubserv.ilOTgan,  3  Bro:  CIi.'e.  18 Buck   v.'  Fawcett,    3|*P.;''Wms. 

74,  79;  Story's  Eq}  PL,^§  426.^  Foi:  242;  Nojtherh  Pac.  By.  Co.  v;-Boyd, 

the  iiiStmctidii' between  such  a'''de-  C.   C.   Ai,    177  "Fed.'  804,   collusion 

cree*  and'  £l'biri'of''revlewi  see'  DaW-  against 'a 'creditor.    Story's  Eq.  Pi.', 

agiaiJ.iKlfg.' -do.'  V;'^McShari-y''-ftg.  §§'426,' 4S8.   ^                                   ■   ' 

Co.,  C.  C.  C,  155  Fed.  524;'-"  ■''     '  is  Stevens  V.   Guppy,  1   Turn.   & 

■■''^8 ilf'ortlieirh' !•&*!'.'%.  Co.'  v.  Bb'yd,  Eus:  178. 

0.  C.  A.,  177  Fed.  804.  '' '  ■  :  •        '  -    UHfendryi  y.  Perkins;  C.V:  A., 

. ''sSHeliWi^'.'^bi-tgsctfe  AIM',  f  P.  114-Fdd.''801.                   i    , .,  i,    ,      i 

Wms.    104,    111;    Stoty^^    Eq/    PL,  -      •,;:,,.■  I                              >       ,. 
§  426. 
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that  where  a  decree. has  been  made  against  a  trusted,' itte  cesiw 
que  trvjst  ■  jxot' heing  before  the  court  and  the  trust  not'disr 
covered;  or  agaiilst  a*personiwho  has' made  some  conveyance 
or  incumbrance  not  discovered;  or  when  a  decree  has  been  made 
in  favor  of  or  against  an  heir,  when  the  ancestor. has  in  fact 
disposed  by  will  of  the  subject-matter  of  the  suit;  the  conceal- 
ment of  the  trust  or  subsequent  conveyance  or  incumbrance,  ■  or 
will,  in  these  several  cases,  ought  to  be*  treated  as.  a  fraud.  It 
has  been,  also  said  that  where  an  improper  decree  has  been  made 
against'  an  infant,  without  actual  fraud,  it  ought  to  be  im- 
peaohed  by  original  bilL"  " 

'  A  bill  to  set  aside  a  decree  for  fraud  must  state  the  decree, 
and  the  proceedings  which  led  to  it,,  with' the  circumstances  of 
fraud' ;oh  which  it  is  impeached.^®  The  bill  was  demurrable 
if  it  failed  to  allege  that  the  complainant  thereto  was  ftiisled'to 
his  prejudice  by  a  fraudulent  repr^sentatiori  or  suppression  of 
which 'he  complains."  AH  the  parties  to  the  origiiiar  dilit  or 
their  representatives  should  be  joined  as  paifties  td  it."  Such 
a  bill  may  be  filed  in  the  coiirt'  of  first  instance  to  enjoiii  the 
enforcement  of  a  judgrhent  pending  an  appeal,*'  iand  after  a 
inandate  of  afiirmance'  has  been  reniitted  to  it  by  a  court  of 
review,*"  and  to  enjoin  an  officer  of  the  appellate  court  from 

^        '.- '  .  T     '      -n   '■"    ''-ii-''-"-    'l    -"'■"■''■I'-.'!        ■'^* '1 1  ri,  ,;_!,,  .    :;^    e  :■.:':-■ 

enforcmg  a  decree  of  reversal  and  sale  when  such  decree  was 
procured  from  the  court  of  review  by'  fraud.'^*'  A  bill  to  set 
aside  a  decree  for  fraud,  accident  or  mistake,  m'aV'be  filed  ifter 
the  expiration  of  the  time  >  for  a  bill  pf,  review;**  ;b|i);j  laches 


ISMitfofd's  :Pl.,,cl|,  1;  §  2,  pt.  ,^-.  ISMitford's  PI.,  ch.  2,,  §  1,  pt.  ?i 

Upon  a  bill, to  set  aside> a  judgment  Story's  Eq.  PI.,  §  476.  ,i,ii  ;• 

for  mistake  stronger.  prQof.  oi  free-  17  Massachusetts  Ben.  L.  Apsfni  v. 

dom    from    negligence    is    required  Lohmiler,  C.  C.  A.,  74  Ped.  23. 
than  upon  a  motion  for  a  new  trial.  1' IJar.wood    v.    Eailroad,   Co.,  rl7 

Village,  of  Pejlina  v.  EajStpcirt  Sav.  Wall.  ,78,  ?1  L.  e4:  558.,  ,.^,     i,,     t; 
Bank   Co.,   C.   C.  ,A.,   68'  Fed.  ,401.  i9,Dowagiac  MJEg,  gp,,y,,;M:cgh6rry 

It  has  been  said  that  wliep  a  ;ig(>tion  Mfg.  Co.,  C.  C..A.-,  ,155  iFgd,,  524. 

for  a  new  trial  and  a  p^titipni  for  ,   S"  Nplspn-Y-rPirst  i^at.^iElank,,  7P 

a  rehearing  have  been. dejsied,  equity  Ped.  526.^.,  i   .;'. i  .  "i  .        i      .  . 

will  not  entertain  a  bill  to  set  asjiie  >  P, Parveir  ,v.  JarylssPqpl^lin  M.  STr. 

a  judgment^ -oai;  the  same,  ground;  as  Co.,  73  Fed.  9.i,       .  ,    ;■;  i 
that  alleged  in  such  mption  and  .per        ,MI),e,\yey   y,  .Str^ttpB, ,  C.  ,C.  A., 

tition.     Hendrickson  v.  Bradley,  C.  114  Fed.  179,,..:     .i;;         ,.        ,,,; 
C.  A.,  85  Fed.  508.  .■_;■:. 
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gf^-F^^  £|Og8ai*refgffs@'t6^stfeb  a;cbmf » ■  -  A  M]b.^o  iet  asiide  a 
jtfdpA'8filt''bi*'''d'elcr'^e-^6f'"a'"Stete  'c<imrt-6i  aGcount  ofiimiid-ihay 
be  filed  in  a,-<Fedetal  cottrt,** ' and  if  origiaially  filedj  ia  a  State 
c6uTt,'  may  bfe  retnoved  to  a '  federal  court,  'when  the.  requisite 
d'i.ffiereii6e  oif  Citizenship -exists.^'  A  bijl  to'set  aside  the  decree 
of  a  Federal' »30tirt'5ii  aecOiiiit  of  fran-d  may  be  filed:  in  ^Federal 
eburt  irreSpedtive  of  the  citizetiship  df  the  partids.:^^  Although 
such'  a  bill  ig'aiiailla'ry  to  the  former  ^t  in  the  same' court, 
■upofi- deiriuri-er "the^to  judicial  notice  wiir  noi  be- taken  of  any 
niatte!rs  iu-'the'fotfller'suit'iiot  set  forth  in  the  mew  bill,  unless, 
pdrMps'  When'  it  is'  filed  by  'a  party>=to  the  former  isuit.^'^i  A 
jiid^fentof  aFfederal'bourt  en'tered  after  personal  service  upon 
the'  'de'fbfidaiit'  Ctoinot^i  after  the  tiine  to  ifile^  a  -bill'  of  leview  has 
expired  be ' s'dl"aSi'de'  by  an  origiiial 'bill : beb'aUse  the  .record 
dbes  liot  'sho-w-  the'  Jtiri^dtetional  difference  of-  eitizenahipi^* ,  A 
hi']rdefecti'Ve'"aS'  a  l^ill'' to 'Set  aside  a  decree -for  fraud  might 
J)erhaip^'be  sustained  as^ 'bill  of  review-  for:  matters  apparent 
upoil  the  rebotd,  but' nbt<  unless  filed  within  the  time  allowed 
for  ah'^jipfeW-.-*^  IJpo'n'  an  applicatioini  for  leave  to  file  a  ;bill 
of  revieV  for  matters  of  fact  mewly  discovered'  which -were ;  in- 
stifficieiit  tb^support  the  bill^  the  court  ref'ttsed:  to  separate  from 
^uch  all'egati'diis'' other  allegations  of  fraud  in  ;  obtaining  the 
df igiiial  ■  decree,' '  and-  to  permit  •  the  bill'  ito  i  be  filed  ■  as  i  a  i  bill  to 
set  afiide  l3le  decree- fori lipaujdt?"  ,- A-biU  i-to/ set  aside' a  decree 
for  fraud 'mnefc  show  : a; ivalidi.andj meritorious  dj^leMe,  to  the 
briginial  decree.**  A 'decree;- sustaining  isTjcih;  a  i bill i  may  be  re- 
Meicsed'.u^on  appeal.'*    i ';):':.■.,  .ii'i  'lo  Mu.t^,  ],.('■:    -'!,   :     .,; 

'.''■'■'  '-h  i"  :-.,!M.i  ,:■  .  itUitM!-^  i;  /  ^  "  .!<■  ,i1 1:  ■:■)  iv^tins  l'- ;',  :'  ^,-,[; 
aSHendryx;  v.  Perkins,  C.  C.  ;A„  ,  Ry-  Co.,  Ill,  U.  S. '50^,  28  L.  ed. 
114  Fed;  801. ■;  ',  "  '  "  ^  :  :;  ■  >9'8;%Va,-§  ^''"^  '"  ■""'-'■;'.' 
''  sfi'Gairies  v/ Wentes; "92  ul^S.' I'O,  '  »'' KfeHardsoiif  v.'  Lorse,  94  Fed. 
23  L;  ed.  '524;Bjiri^6w4;'Huiiibiy  ''^'i'S'-'  But  see  st*prs;  §  ,329, 
99  U.  S.  80,  25  L.  ed.  407;  Johnson  «»  Ponham  v.  Sp,ringfiel,i,H,  Gjp^ 

V.    Waters,    111   U.   S.    640.   28   L.  ''^/!f:  "°-   ' 

J     ^.^  ^   K-      .      -j.,^          ^1,     ^  asDunlevy    v.    Dunlevy,    38    Fed. 

.ed.;v5*7;I  Anra*sinath  .vw,-i61eason,  '■>  . (_,!;,  .n-[  ^^'j  „,,,,, '■  r    ^■,-.^  '-. 

462.     See  supra,  S  447. 

-ia9.U..Si  SSi^-lOl,,  32;ill.  ed..  630,  'aA  i^i- 'I'    i    '^ffL'    •   liW  ■=.  j'  ,.Vo 
•              'SO  Kimberly  v.  Atms,  40  Fed.  548, 

.635.U..iBT.tiSee'Nougrf6  vi/Glappf  Wl  'g^g';-s/c.^'a^g'tJ."S:  6^9^34'^!.  ed. 

•W^..'S-5J,.25  li.  dd.'I*026i'.-Gfri^ham  i^^,^^---       , '.    -■        ,'   l-  .  ,i  .■.-,':i 

.^.^teo-^M,  a.  &  E.^'^K.  Go.,'H*'«.  ^  "si  Kimberly    v.'    Affls'r"W ''Fed. 

S.  161,  177,  30  L.  ed.  -M,  g04.-J  ^f  g4§.  '^.  'c;; ise  -iT. '^.'  6^9;  34't!'ed. 

85  Marshall  V.  Bolmes,  141  tJ.  S.  55^.   ''i    -       '              '      ^          '•  ' 

.589,  35  ii.  ed.  870.    See  supra,  §  51.  sgHendryx  v.  Perkins,  0.  C.  A., 

26  Pacific  E.  of  Mo.  v.  Mo.  Pac.  114  Fed.  801. 
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§  452.  Bills  to  suspend  or  avoid  the  operation  of  decrees 
or  judgments.  Lord  Kedesdale  speaks  i  as  fpllows  concerning 
bills  to  suspend  the  operation  of  .deerees  i  "The  operation  of  ^ 
decree  signed  and  enrolled  has  been  suspended  on  special , cir- 
cumstances, Dr  avoided  by  matter  subsequent  to  the  decree,  upon 
a  new  bill  for  that  purpose.:  Thus  during  the  troubles  after  the 
death  of  Charles  the  Pirst,  upon  a  decreie  for  a  fpp^closure  in 
case  of  non-payment,  of  principalyiinterestj^and;  costs;  due  on  a 
mortgage,  the  mortgagor  at  the  time  of  payment  being  forced, 
to  leave  "the  kingdom;  to,  avoid  the  .consequences  of  his  engage- 
ments with:  the  i-oyal  party,  and  having  requested, the  .mort- 
gagee to  sell  the  estate  to  the  best  advantage , and  pay  .himself, 
which  the  mortgagee  appeared,  to  have  acquiresced.in ;  the  cpurt 
upon  a  hew  bill  enlarged  the  .time  for  performance  ;  of  the 
decree,  upon' the  ground  of  ,'thei  inevitable;  necessity  .■^hich  pre- 
vented the  mortgagoir.  from  complying  vifith  the, strict  terras  of 
it,  and'  also  matie,  a  new  decree  on  the  ground  of  the  matter  .sub- 
sequent to  the  former  decree."  ^  i"The  embarrassment^  occa- 
sioned by  the  civil  war  in :the; reign  of  Charles  I.,:jan(3,r$h§,st^,i;e 
of  affairs  after  his  death^  before, the  restoration  of  Charleys .11,, 
occasioned  many  extraordinary  apJ>lications  tp;ithe  courtiol 
Chancery  for  relief^  and  perhaps  induced  the  court  tp  go  far.  in 
extending  relief;  but^  therei  were; many  cases. , of  extreuie, hard- 
ship, in  which  it  was  deemed  impossible,  consistently  with  es- 
tablished  prihciplesy' to  give  relief ;  and  all!  cases. (determined 
soon  after  the  restoration,  upon  -circumstances  .connected  with 
the  prior  disturbed  state  of  the  country,' ought,  to i  be:  consid- 
ered with  much  caution."  *  No  instance  is  known  of  the  main- 
tenance-of  such  a  till  in  a  Pederal  court.  In  a  few' cases  the 
J'ederal  courts  have  sustained  bTjJs_,to,  ^ij^pend  the  operation 
and  enjoin  the  enforcement  of  judgments  at.  law  for  n;iatjtefs 
subsequent;*     ''  '"         ,        .i     ,,,;    ;,,     i        ,  .         ,  ... 

§  452.    iMitford'p  PL,  ch.  1,  §,,2,  »  Johnson  v.  St.  Louis,  I.  M.  &,'S. 

pt.  3j   Cocker  v., Bevis,  1  Ch.  Cas.  Ey.  Co.,  141  :U.  S.  602,  610,  BS  L. 

61;  and  also,  referring,  to  Vena^les  ed;  8.75y  '876;  Parker  vi  Ihe.  JTudgfes, 

V.  Foyle,  1  Ch.  Cas.  2;  Whorewood  12  WheafciSei,  ,6  L.  ed.  7,29.'  See 

y,    Whorewood,    1    Ch.    Cas.  ,  250;  Balilance  ,v:.  ?prsjth,  24  Hoiw,.;a83, 

Wakelin  v..Walthal,  2'Ch.  (ias.  8.  16  L.  ed.  733.    !.  "i  ,       --,     /,, 

8 Mitford's  PL,  ch.'i,  §  2,  pt.  3.'.  ,'  ,  ,', 


CHAPTEIi  X;KX. 

PEACTICE  AT   COMMON  ,  LAW  IN .  qiVIL  ACTIONS. 

§  453.  CominQnrlaw  practice  in  general.        Actions     at 

•  common  law  aire  either,  civil  or  criminaL  The, Supreme  Oourt 
CQnaiders;  the  practice  of  the.CQicirt  of  King's  J3gnch,in,  England 
as  .affording  outlines  for  its  praclice  at;  pommon  law.^  Iniciyil 
actions  at  common  law  the  District  Couj^ts  |q1Jpw  in,  general 
the  practice!  in  „thef  oqiirts;  of  the  State  where,  they  are  held, 
except  in  t^ope  partioulajs.,\!?hiqh;  are.  regulated  by  Tederal 
statute.^  The  Revised  Statutes  provide,  that  "the  practice, 
pleadings  andforms  and.  modes  of  proGeedings  in  civil  causes, 
other  thkn  equity  £uid  admiralty  causes,  in  the '  Circuit  and 
District  Cojirts  shall  confoi;mj  as' near  g,p  may  be,  to  the  prac- 
tice, pleadings,,  and,  forms^,  and  modes  of  .proceeiding  existing 
at  the  time- ill!  like  causes  in  the  courts  iof' record  of  the  State 
within  which  such  Circuit -or  District  Courts  are  held,  aiiy  rule 
of  court  to  the  contrary  notwithstanding."  '    A  proceeding  be- 

§  453.     1  Supreme  Court  Rule  3.  Virginja-Carolina    Chemicitl    Co.    v. 
Amy  v.,Watertpwn,  ISP.XJ;.  S,.  301,  Kirvenj   215   U.   S.   252,   54   L.   ed. 
?04,  32  JV-  ,ed. ,  946,  947 ;  ■  Eradjey,  J. :  179;, ,  and .  in   affidavits   of   clef taise, 
"The  sjtatute  of  1872  is  i  peremptory,  Hilliard   v.   Lyons,  ..CQ.   A.,    180 
.and  whatever  belongs  .to  the  three  Fpd.  685.     Where,  hy  rule  of  court, 
cati;,gorie3     of     practice,     pleading,  they  are  m,ade  by  the  pleading,  the 
form; and  mpde  of  .pleadings,  must  plaintiff  may  avail  himself  upon  the 
conform  to  tlve  State  Laws  and  the  trial  of  admissions  theijein  without 
practice  of , the  State  Courts,  except  formally  .offering  tbem  in  pjridence, 
where,  Congress  itself  has  legislated  Ibid,;-,andi  in  the  fprm  of  demur-' 
upon  a  particular  subject  and  pre^  rers,  Brown  ,v. ,  Cumberland  Teh  & 
scribed  a, rule."  ,A,substaq)ti^l  com:  Tpl,,Qo.j  ISljFed.  246.   , 
pliance   with,  the    sta^tute    is   sufl^-  ,  *  IJ.  ^,  .R.  jS.,,  §  .914.    It  h^g  been 
cient.,  I  Hein  ,v,   W^stjnghouse   Ajr  dpiiljted  whether  a  misjoinder  of  de- 
Brake  Co.j,168  Fed.  766.    The  State  fendants  can  be  raised  upon  demur- 
practice  must  be_followed  in  plead-  rer.    U.  ^.  v.  Comet, Oil  &  Gas  Co., 
ings  upon  foreign  judgnients,;  Cruz  187  Fed.  674.,:            , 
y.  Q'Boyle,  197  Fed.  824,;,  in  plead-  su.  ^.  R.  S.,  §  914. 
ing  of  counter-claims   and   off-sets, 
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gun  by  an  attaehment  is  a  civil  cause  within  the  meaning  of 
the  statute.*  So  is  a  proceeding  to  establish  a  will  under  the 
Missouri  statute.^ 

The  phrase  "as  near  as  may  be"  has  been  held  not  to  mean 
"as  near  as  may  be  possible"  nor  "a;s  nekr  as  may  be  practic- 
able;"°  but  to  devolve  tlpon  the  Federal  courts  the  duty  of 
construing  and  deciding,  and  to  give  them  the  pbWer -to  reject 
any  subordinate  provision  in  such  State  statutes,  which  in  their 
judgrrie^nt  would  tmw^isely^  incumber  the  adiriinistration  of  the 
iaw,  to  tend  to  defeat  the  ends  of  justice  in  their  tribunals.''  •• 
'  The  State  practice  will  not 'be  sO  far  followed  as  to  permit 
a  suit  founded  tipon  a  right  that  is  purely  equitable  to  be  tried 
upon  the  common  law  side  of  the  court;'  or  as  to  permit' an 
equitable  defense,®  or  an  equitable  set  off,  to  be  pleaded  in  arL 
action  kt  Common  law.^"    Ejectment  in  a  Federal  Court  cannot 


4  Citizens'  Baaik  v.  Earwell,  C.  C. 
A.,  56  Eed,  570.    ,i,    -; ;       ,,  ,     ■,     -,. , 

B  Sawyer  v.  Whit?,  C,  C.  A.,  122 
Fed.  '223,  227;  Foster  v..  Rbehesier, 
S.'D.  N.'y:;  Jan'y.  1912.i''    •    ' 

61.  &  St.  L.  E.  Co.  V.  Horst,  93 
y.,S.  291,  301, ,23  L.  ed.  898,  901; 
Phelps  V.  Oaks,  117  U.,.S.  236,  239, 
29  L.ed.  888,-889. '■  '  ''■'"'  '^' 

TI.  &  St.  L.  E.  Co.  V.  Horst,  93 
U.  S.  29!,  301,  23  f/ed.  898, '901;' 
Phelps  *:  Oaks,  ll7  U.  S.-236,  239, 
29  L.  ed. '888,  889.''  See  Shepard' v. 
Adams',  168  U.'S.  618,  42  L.  ed'.  602. 
j  8F6nn'  V.  Holme,  21  How.  481,  16 
JL:  ed.  198;  Hooper  v.  Soheimer,  23 
How.'235,'  16  h.  ed.  452;^  Smith  VS 
McCann,  24  How.  398, ' 'l'6  L.  edi 
714;  'Sheirburn  v.  Dfe'  Cordova,'  24 
*How.  423,  1'6  li.  ed:  741 ';  'Strother 
V.  Lilcas,'6'Pet.  763, '8X,;  ed.  573; 
Swayze  v.  Burke,  12  Pet.  H>'9  L. 
ed:'980;'  Clag^^tt  v. 'Kiibournfe,'  1 
Black,  346,  '17"'L;  ed! '  213  ;•  ' im/ra, 
§§  454,  477;'  Goodyear  Shoe  Ma- 
chinery Co.  vi  Dancer,  C.  C.  A.,  119 
Fed.  692.  If  the  objection  Js'  not 
raised  upon  the  "trial  it  will'  Tje 
waived.    Union  Pac.  Ey.  Co.  v.  Har- 

J  ;:- 


ris,  C.  C.  A.,  63  Fed.;  800,  12  C.  C. 
A.,   598  ;j  Highland  Boy  Gold.  Min. 

'  Co,  V.  Striokley,  0.  C.  A^.,  116  Fed. 
852,'  540.  C' A.,'l86;  Cook  y.'  Foley, 
C.  G.-A.,  152  'Fed." 41,  52.'  It  has 
been  held:  that>  an  action  brought  in 

1  jtlie  JPederal  court ,  at  common  Jaw 
may,  by  consent,  b€^  tra,nsjierred  -to- 
the  equity  side  oi  ilie  court.,'  tj.  S. 
V.  Wells,  203  Fed.  146. 
'■■9' Doe  -v;' Roe,  '31  Ped'.  97;  Ben- 
nett V.  Butterworth,  tl  How.  669, 
13'L.  ed.  859';'iVIoritiJo  v.'6w^ni''l4 
Blatehf:  324;  iPa.rsoris  v.  'Denis, 'T 
Fed.  317 ;  Buller  v.  Sfidelis  43'  Fted.  - 
116;  Schoolfield  v.  Rhodes,  82  Fed.. 
153;'  Davis  V.  Davis,  C.  C.  A.,  72 
Feci.' '81;  Yoiing' v.  Mahoning  Coun- 
ty, 51  Fed.  585,  590.  See  N.  Pac. 
E.  Co  v:  Paine,'  119"U;  S.hei,  30 
L'.  'ed'.  '513;  Wilcox  '&  'Gibbs  Gutoo- 
Col  V.  Phehijf  Insi  Co;,^'6l  Fed.  199;. 
McManus  v:  Choll'at,'  C.'C.  A.,  1281 
F^d.  902';'-Tega;i'den  v."  LfeMarchel,,, 
129'Ted.  ■487'S'  infra,  |  454. '' '  ' '  ' ' 
lOigcott 'v.' Armstrong;  148'  U.  S'.. 
4g9,'36"L.  ted:'T059.  Contra  als  to 'it 
obirtniori'-la'v^  set  off,  mfrd,  note  59. 
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be  sustained. Xipdn  a  title  which  is  purely  ; equitable,  .although 
the  State  practice  would  have  pfiriuitted  sjxch  a  suit  in  the  State 
court.^^  Ejectment  cannot  be  sustained  upon  a  land  warrant ;  '"^ 
nor  upon  an  entry  made  with  a  register  and  receiver  of  the 
land  office,  although  the  State  Legislature  authorizes  a  suit  in 
such  a  case. ^'.) An  aation  of  ejectment  will  not  lie  when  the  de- 
fendant ig  inposgession  under  a  CQntr,g,ot,  which  plaintiff  avers 
tOf.b^  vqiid,  because  ot>tained  ,tjy  a  .bi;ea,ch  of  ,tfust.**  Where  a 
deedj,  contyaet  or^ sale  is  void, for  fraud,  ^an  aPition  of  ejectment 
may  be  maintained  by  a  rightful  ovmer  of  the  property^  with- 
out resorting  to  equity  to  set  the  same  aside. ^*  In  ejectment, 
it  is  immaterial  which  party  has  the  best  equitable  ititle.^®  ;  A 
bondholder  cannot  sue  at  common  law,  in  a  Federal  court,  to 
recover  damages  from  a  former  receiver,  who  has,  by  his  fraud- 
ulent acts,  injured  the ,  niortgaged  property  before  its  sale, 
although  a  St^te.courit  might  afford  such  relief."  It  has  been 
held  that  a  suit  by,  a  party  to  «a  contract,  to  compel  its  perform- 
ance 'by-  a  stranger  to  the-  same,  who  has  assjimed  its  obligations 
in  a  subsequent  contract' with  the  promisor,  can  only  be  enforced 
in  6'4iiity,althougli' the  States  practice  would  permit  such  an 
action  to ,  be  maintained  at  conxmon  law;^'  The  fact  that  a 
prayer  for  an  accounting  i^  joined  with  one  for  the  recovery 
of  the  possession  of  land  will  not  entitle  the  plaintiff  to  appeal 
to  a  court  of  equity."  '  , 

"  In  the  following  particulars  the  practice  at  common  law  in 
Cjivil  cases  in  the  Circuit  and  District  Courts  of  the.  United 

,  11  Sheirburn   v.    Be    Cordcwa,,,  24  i*Mead:v.  Chesbrough  Bldg.  Co., 

How,  423,  16  L.  ed.  741;  Swayzp  v.  C.  C.  A.,  151  Fed.  998. 

Burke,   12   Pet.   11,   9»,L.,  ed,.,9,§0;  "Mead  v.  Chesbrough  Bldg.  Co., 

Feim  V.  Holme,  21  How.  48,1,  16  L.  C.  ,C.i  A.,  .JSl  Fed.  998,  1006;  Mead 

ed,    198;    Hooper   v,  •  S,eheimeB,  .23  v.  Gallatin,  C.  C.  A.,  151.  Fed.  1006. 

How.  235,  16  L.  ed.  452;  Smith, v.  iBMead  v.  Chesbrough  Bldg.  GSo.j 

McCann,  -24   How.    398,    16   L,  ,ed,  C.  C.  A.,  151  Fed.  998.                   : 

714;  Claggett  v.  KilboTjrne,  1  Black,  "Fletcher  v.  Burt, -126  Fed.  619. 

3^6,  17  L.,  ed.  213;  Beatty.y.  W\h  "Goodyear   Shoe  Machinery  ;Co.. 

son,  161  Fed..  453.                 , .  ;  v.  Dancel,  C.  C.  A.,  119  Fed.  692. 

1?  Strolilier .  V.  Jmosls,  6  Pet  763,  But  see  Willard  v.  Wood,  J35  U^^S. 

8 ,  Ji.  ed.   573 ;    Fenn  v.  Holme,  21  309,  34  L.  ed<  ^10. .    ContrHf  Union 

H(^w.  481,  16  li.  ed.,  198.  ]y[uitual  Life,  Ins.   Co.   y.   Hanford, 

,  "Hopper  V.  ,Scheimier,   23   How.  143  U.  S.  187,  190,  6  L.  ed.  118,  120. 

235,  1?  L..  ed.  452.    ,  w  Hipp  v.  Bajjiuj  1(9  Howard,  271, 

.       '           .      ,  15  L,  ed.!633.  ;    ,                           s? 
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States  is  regulated  by  GFederal  statutes:  writs:  and  process/* 
service  by  publication  ^  or  without  tll&  district,"  pleading  in 
actions  for*  the  infringement '  of  patents  ^^  .and  «  Qo|)yrights/* 
a:nlen.dnlents,^*  provisional  remedies,^^  abatement  and  revivor,^* 
consolidation  of  suits,^''  evidence,  testimony  and  depositions/* 
selection  of  juries/^  ti-i-als,^"  manner  of  taking  exceptions  dur- 
ing a  trial,"  motions  for  new  trials,*^  judgments,'*  -correction 
of  judgments/*  costs,*'  executions  ahd'  proceedings  supplement- 
ary thertOj'^  contfenipts,"  bills  of  exeeptions,*'  and  writs  of 
error.**  '■■■"''  i        m 


lio  Infra,  §  455.  But  see  Stewart 
V.  Jflstices  of  St.  Clair :  Co.  Court, 
47  Fed.  482,  484;  Leas  &  Mc'S^itty 
v.Merriman,  132,  Fed.  510.  ■■ 

ilSupra,  §  166.       ,        ',     ,',   : 

82  11,,  S.  E.  S.,  §  492Qy  i Profits, 
cannot  be  recovered  in  an  acticjn  at 
law,  Brown  v.  iiahyon,  C.  C.  A.,  148 
Fed.  838,  78  C.  C.  A.,  '728;  but 
where  the  complairit'  alleged  that 
the  damages  to  th'e  plaintiff  and  the' 
profits  to  the  defendant  were  the 
same,  speoifipd  • ,  arnount,  the  j  cpiirt ; 
took  jurisdiction  accordingly,  Port- 
land Gold  Min.  Co.  y.  Hermann,  C.j 
d.'  jt,  \  1  do"  Fed.' '  oi;  where  '  the , 
pr<)of  is  conflicting'' in  an  action  at 
law  for  infringement,  it  is  a  ques- 
tion for  the  fury  to  decide  whether 
the  patented  invention  is  of  a  pri- 
mary'  chara;eter  and  'thfe  'patenV  a 
pioneer.  .  Transit  Devel'opment  Co. 
v;  Cheatham  El.  Switchihg  SeVice 
Co.,  C.  0.'  A.,  194  Fed.  963.^  '    ^'' 

23U.  S.  E.  S.,  §'4969:'  ■ 

84U.  S.  E.  S.;  §  '^54:  infra,  §  361. 

25jTO/ra,  §§'470,  471.' 

lie  supra,'  %  2S,(). 

2T  Infra,  §  472. 

28  iSfupro,  chkp.  XXI:      •'    '       " 

29U.  S.  E.  S.,'§r«b0,''882;''m/»-o, 

g  4^3;  '   ■■■'    ■  '    '■"^'   :•'   -^    '  ■' 

»o Infra,- i%  473-476.         ";;ii  " 
81  Consumers'    Cotton-Oil -Co.'   v. 


Ashburn,^  C.  C.  A.,  81  Fed.  331,  333, 
,26  C.  C.  A.,  436.  : 

sz.  Infra,  J,  ,478.  ,    , 

i^  Infra,,  §,480. 

^i  Infra,. I'isi. 

8S  Supra,  ch.  xxVtl.  But  see  Hun- 
tress V.'  Epsom,  IS  Fed.  732;  'New 
Hampshire  X.  Co.  v.  Tilton,  29  Fed. 
764;:  Primrose  y.  ,  Fenno, ,  113  Fed. 
375,.  376.  :  It  thas  ,b|een  said:  that,  in 
determining  who  is  the  successful 
party,  the  F^detal  courts  should 
follow  the  State  statutes  and  deci- 
sions. JSeatcherd' v.  Love,  C.  C.  A., 
166  Fed.  53.  See |§,  408,  supra.  _^  A,s 
to  .security  foj;.  .Cfista,  ,se?  Henning 
V.  W.,  U;  iei"  Co.,  '40  Fed.'dSS; 
O'Brien  v.  Hearn',125  Fed.' 95;  su- 
pra, §  425. 

*'36vgM|>ya,§427';  ICaill  v.  Board  of 
Directors,  Ci  'C.  A.',  194  'Fed.  '73.    ' 
■   37  S'«pi-(i,'§§' 4^8-4^6.' 

iilnfra,    §    479.'-  ■"'"'   '       '   '  '■ 

89  Western'  Di^edgilig  do.  vl'Held- 
maier,  116'  iFed."  179";  Francisco 
v.  Chicago  &  A.  E.  Co.,  0.'  C.  A., 
149  Fed.  354;  Eiehmond  &'  D.  e! 
Co.  v.McKee,  b.  C.'A.,i50  Fed.  906; 
McClellan  v.  Pyeait,'  C.  C.  A.,  50' 
Fed.  68d ;  "KeiitUcljy  L.  &  A.-  Ins. 
Co.  v.'HamiltoiJ.C.  C:  A.,  63  T^eS'.. 
93;  infra,  chapter  oli  Writs  "^of  ^Fr^- 
r6r  and-App'^'ffiV  ■  A  Federal  'eo'urt 
is  not  bound  to  follcfw'a'St'afe  stat- 
ute providing  that  the  case  must  be 
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"  It  has  been  held  that  as  to  the  following  matters  the  Circuit 
and  District  Courts  will  in  civil  actions  at  common  law  follow 
the  statutes  of  the  respective  states  where  they  are  held:  form 
of  writ,*"  except  the  teste  and  signature*"*  indorsement  of 
writ,*^  indorsement  of  summons,**  the  return  of  process,*'  but 
not  when- the  court  otherwise  directs,**  right  of  assignee  to  sue 
i'n  his  owil  name,*®  personal  service  of  writ  and  process  oh 
individuals*"  and  on  corporations,*''  at  least  if  domestic  corpo- 
rations,*" joinder  of  parties,*"  joinder  of  causes  of  action,'" 


dismissed  unless  proceedings  are 
therein  -taken  within  one  year  after 
a  reversal  by  the  State  Supreme 
Court.  Manitowoc  Malting  Go.  v. 
Feuohtwanger,  196  Fed.  506. ' 

40  Brown  v.  Ci  &  0.  C.  Co.,  4  Fed. 
770.  See  Baltimore  &  0.  R.  Co.  v. 
Hamilton,  16  Fed.  181.  It  has  been 
held  that  a  suit  in  the  United 
States  Circuit  Court  for  the  pen- 
alty pirovided  by  the  Act  of  1885, 
ch.  164,  §  3,  for  violation  qf  the 
provisions  of  the  act  relating  to 
alien  contracts  fbr  labor,  miay.  be 
properly  begun  by  capias  in  accord- 
ance with  the  State  law.  U.  S.  v. 
Biinister,  70  Fed.  44.  But  see  Shep- 
ard  v.  Adams,  168  U.  S.  618,  42  L. 
ed;  602.      ' 

40a /n/ra,  §  455. 

41  Brown  v.  Bond,  5  Fed.  31,  37. 
But  see  §  361. 

42  U.  S.  V.  Rose,  14  Fed.  681. 

48  Gokey  v.  Boston  &  M.  E.  Co., 
130  Fed.  992;  afif'd  as  Boston  & 
Maine  Railroad  v.  Gokey,  210  U.  S. 
155,  ,52  L.  ^d,  .1002. 

,44U.  S.  R.  S.,  §  918;  Goeky  v. 
Boston, &  M.  R.  Co.,  130  Fed.  992;- 
aif'd  as  Boston  So  Maine  Railrpad 
v.,(5okey,  210  U.  S.  155^  52  L.  ed. 
1002|^t»fr{i,  -§  455.  .    , 

46Edmupds.v.  Illinois,  Q.-R.  Co., 
80  Fed.'  78,  where  the  cause  oi  ac- 
tion arose  under  a  Federal  Statute, ' 
the      Interstate      ComnieroB    ,  Act. 
■  Fek.  Prac.  Vol.  it— 90. 


Where  there  is  no  State  Statute, 
the  suit  must  be  brought  in  the 
name  of  the  assignor.  Nederland 
L.  I.  Co.  V.  Hall,  84  Fed.  278. 

46  Shampeau  v.  Connecticut  R.  L. 
Co.,  37  Fed.  771;  Wilson  v.  Fine, 
3'7  Fed.  789;  Amy  v.  Watertown, 
130  U.  S.  301,  32  L.  ed.  946.  See  sm- 
pra,  §§  163-166,  So  held  as  to  the 
form  of  a  return  of  service.  .Trim- 
ble v.  Erie  El.  M.  Co.,  89  Fed.  51; 
Wilson  V.  Hurst,  Peters  C.  C.  441; 
U.  S.  V.  Lotridge,  1  McLean,  246. 

4TiJe  Louisville  Underwriters, 
134  U.  S.  488,  493,  33  L.  ed.  991, 
994;  Miller's  Adm'r  v.  Norfolk  & 
W.  R.  Co.,  41  Fed.  431;  McCormick 
H.  Mach.  Co.  V.  Walthers,  134  U. 
S.  41,  33  L.  ed.  833;  SociiU  Fon- 
ci6re  v.  Milliken,  135  U.  S.  304,  34 
If.  ed.  208.     See  supra,  §  164. 

48  Amy  V.  Watertown,  130  U.  S, 
30,  32  L.  ed.  946. 

49  Perry  y.  Mechanics'  Mut.  Ins. 
Co.,  11  Fed.  478;  Delaware  Co. 
Comers  V.  Diebold  S.  Co.,  133  U.  S. 
473,  488,  33  L..  ed.  674,  680.  Non- 
joinder of  husband  in  action  by 
wife,  although  the  woman  is  an 
alien.  Morning  Journal  Ass'n  v. 
Smith,  C.  C.  A.,  56  Fed.  141. 

60  Castro.  V.  De  Urfarte,.  12  Fed. 
250.  But  see  O'Connell  v.  Reed,  C. 
C.  A., -56.  ITed..  531;  Bowden  v.  Burn- 
ham,  C.  C.  A.,  59  Fed.  752;  Holt 
V.  Bergeyin,  ,60  Fpd.  1. 


1426  PRACTICE  AT  COMMON  LAW  IN  CIVIL  ACTIONS.      [§    453 

joinder  of  defenses/^  form  of  pleading,'*  verifioation  of  :plead- 
ing,°*  time/*  and  manner  *'  of  service  of  pleading  and  amend- 
ment of  pleading/^  except  as  to  defects  of  form/''  matters  that 
may  be  proyqd  under  the  general  denial/'  set  off  and  Qounter- 
Giaim  of,  cause  of  action  at  common  law/'  interpleader/" 
notice  of  trial  or  of  argument/^, time  of  filing  referee's  report/^ 
time  of  bringing  a  case  on  for  trial  and  of  entry  of  judgment  for 
insufficiency  of  answer/'  discontinuance/*  compulsory  dismissal 
or  non-suit;  ^'  form  of  a  verdict;  ^^  manner  of  entering  and  re; 
cording  judgment,  including  provisions  for  the  entry  of  judg- 


51  Cole  V.  Carson,  C.  C.  A.,  153 
Fed.  278;  Leonard  v.  Merchants' 
Coal  Co.,  C.  C.  A.,  162  Fed.  885. 

52  U.  S.  V.  Atlantic  Coast  Line  K. 
Co.,  153  Fed.  918. 

63  West  V.  Home  Ins.  Co.,  18  Fed. 
622;  Cottier  v.  Stimson,  18  Fed. 
689. 

54  Eicard  v.  Inhabitants  New 
Providence,  5  Fed.  433.  But  not 
necessarily,  as  to  the  return  day. 
Ewing  V.  Burnham,  74  Fed.  384. 

65  Wilson  V.  Fine,  38  Fed.  789.  . 

56  Eosenbach  v.  Dreyfuss,  1  Fed. 
391.  But  see  U.  S.  E.  S.,  §  954; 
Erstein  v.  Eothschild,  ,22  Fed.,  61; 
and  infra,  §  454. 

5T  Manitowoc  Malting  Co.  v. 
Mueciitwanger,  169  Fed.  983.  See 
§§  208,  211,  supra. 

68  Yocum  V.  Parker,  C.  C.  A.,  130 
Fed.  770. 

69  Partridge  v.  Felix  Mut!  L.  I. 
Co.,  15  Wall.  573,  21  L.  ed.  229; 
Dushane  v.  Benedict,  120  U.  S.  .630, 
30  L.  ed.  810;  Charnley  v.  Sibley, 
C.  C.  A.,  73  Fed.  980.  Conira,  Jew- 
ett  Car  Co.  v.  Kirkpatrick,  i07 
Fed.  622,  holding  to  the  contrary 
of  the  cases  in  the  Supreme  Court 
that  no  afiRrmative  judgment  can 
be  awarded  upon  a  counterclaim. 
But  not  of  equitable  set-off.  Scott 
V.  Armstrong,  146  U.  S.  499,  36  L. 
ed.  '1059. 

60  Harris   v.   Hess,    10    Fed.   263. 


In  the  absence  of  statute,  inter- 
pleader or  the  bringing  in  of  a  new 
party  cannot  be  ordered  at  common 
law.  Bertha  Z.  &  M.  Co,  v.  Caricp, 
61  Fed.  132,  136.  For  the  practice 
in  equity,  see  swpra,  §,  157.  Huxley 
V.  iRennsylvania  Warehousing  &  S. 

D.  Co.,  C.  0.  A.,  184  Fed.  705. 

61  Eosenbach  v.  Dreyfuss,  2  Fed. 
23.  But  see  Osborne  v.  Detroit,  28 
Fed.  385.,     ,         , 

68  Parker  v,  Ogdensburg  &  L.  0. 

E.  Co.,  79  FescJ.  817. 

63  Springs  v.  James,  172  Fed.  626. 

64Nussbaum  v.  Northern. Ins.  Co., 
40  Fed.  337 ;  Gassraan  v.  Jarvis,  94 
Fed.  603.  Where  the  State  statute 
permitted  a  plaintiff  to  dismiss, 
without  prejudice,  before  the  final 
submission  of. the  case  to  the  jury, 
it  was  held  to  be  error  to  refuse  to 
allow  the  plaintiff  to  do  this  before 
a  peremptory  instruction  for  the  de- 
fendant, although  the  motion  was 
not  made. until  after  the  judge  had 
said  that  he  would  sustain  the  de- 
fendant's motion  for  a  verdict. 
Knight  V.  Illinois  Cent.  E.  Co.,  C. 
C.'A:,  180  Fed.  368. 

65  Centi-al  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.,  139  U.  S.  24, 
29,  39;' n' Sup.  Ct.  -478,  481,  ,35  L. 
ed.  55.  ,.   ;'    '  ,'"■'   '■■"  '"' 

66  Glenn  V.  Sumner,  132  U.  S.  152, 
156;  10  Sup.  Ct,  41,  33  L.  ed.  301; 
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inent  against  one  or  m6re  defendants  ;*''  opening  judgment  by 
default/'  authorizing  a  judgment  non  obstante  veredicto  tbbe 
-joined  with  a  motion  for  a  new  trial ;  ^'  suspension  of  judgment 
pending  writ  of  error;  ^  but,  it  has  been  held, Hhat  a  Eederal 
court  at  common  law  cannot  set  aside  a  judgment  by  default 
after  the  term  of  its  entry,  although  the  State  practice  author- 
izes such  an  order.'^  . 

In  following  a  State  statute,  the  Federal  courts  usually" 
read  the  word  "county"  as  "judicial  district."'*  A  State  stat- 
ute authorizing  an  action  to  be  brought  in  a  firm  name  was  not 
followed  in  an  action  at  common  law  in  the  Federal  court  there 
held.™  A  State  statute  allowing  an  association  consisting  of 
seven  or  mor.e  to  suie^and  be  sued  in  the  name  of  one  of  its 
officers,  was  followed  at  common  law  in  the  Federal  court 
sitting  in  such  State,''*  but  not  in  a  Federal  court  sitting  in 
another  State."^  A  State  statute  providing  that  a  county  can 
be  suedi  only  in  a  specified  court ;  '*  or  that  a  foreign  corporation 
cannot  sue  until  it  has  complied  with  certain  statutory  require- 
ments,'" or  that  an  action  cannot  be  brought  upon  a  judgment 
without  leave  of  the  court  that  rendered  it,''*  or  that  a  special 


Knight  V.  Illinois  Cent.  E.  Co.,  C. 
C.  A.,  180  Fed.  368,  372. 

S^Sawin  v.  Kenny,  93  U.  S.  289, 
23  L.  ed.  926;  Knight  v.  Illinois 
Cent.  R.  Co.,  C.  C.  A.,  isO  Fed.  368, 
372.        ■ 

68  Brown  y.  Phila.  W.  &  B.  Jt. 
Co.,  9  Fed.  183.  But  see  infra, 
§   481.         '. 

ssTrdxeli  v.  Delaware,  X.  &  W. 
S.  do.;  180  Fed.  871.      " 

TO  U.  S.'  Y.  Sturgis,  !l4  Fed.  810. 

Ti  U.  S.  V.  One  Trunk,  1S5  Fed. 
651.  See  BroBsqn  v.  Schiilteh,  104 
U.  S.  410,  26  L.  ed.  797;  Phillips 
v!  Negley,  117  U.  S.  665,  29  L,  ed. 
1013;  Rio  Grande  Irrigatioii  Co.  v. 
Gildersleeve,  174  U.  S.  603,  609,  43 
L.  ed.  Ii03,:  11051  Oonfra,  Ham- 
burg-Bremen Fire  Ins.  Co.  v.  Pelzer 
Mfg.  Co.,  C.  C.  A.,  76  Fed.  479, 
481;  Travelers'  Protective  Ass'n  v. 
Gilbert,'  5S  l!r.A,  hs',  111  Fed. 
269,  276.  '         ■       ' 


W  Lung  Chung  v.  No.  Pae.  Ry. 
Co.,  19  Fed.  254,  257;  Treadwell  v. 
Seymour,  41  Fed.  579 ;  Miller's 
A,din'r  v.  Norfolk  &  W.  R.  Co.,  41 
Fed.  431. 

73  Adams  y.  May,  27  Fed.  ,907. 

MHoey  V;  Coleman,  46  Fed. '221, 
225.     See  supra,  §  78; 

75  Chapman  v..  Karney,  129  U.  S. 
677,  682,  32  L.  ed.  800,  801.  See 
supra,  %  XS. 

76  Cowles  V.  Mercer  County,  7 
Wall.  118,  19  Ii.  ed.  86;  Lincoln 
County  V.  Lunihg,'  133  U.  S.  529, 
33  L.  ed.  766;  Chicot  County  v. 
Sherwood,  148  U.  S.  529,  37  L.  ed. 
546. 

77  Bank  of'  British  N.  A.  v.  Bar- 
ling, 44  Fed.  641 ;  aflf'd  as  Barling 
V.  British  Bank  of  N.  A.,  C.  C.  A., 
SO  Fed.  260. 

■  78  Phelps  V.  O'Brien  Co.,  2  Dill. 
318;  Union  Tr.  Co.  v.  Rochester  & 
P.  iR.  Co.,  29  Fed.  609. 
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appearance  for  the  purpose  of  oibjection  to  the  jurisdiction  is 
equivalent  to  a  general  appearance/^  or  regulating  the  practice 
in  applying  for,  and  giving  the  right. in  certain  cases  to  post- 
ponements of  trials  or  fo  discontinuances,'"  is  not  binding  on 
a  Federal  court.  The  fact  that  the  State  practice  permits  an 
original  application  by  a  municipal  bondholder  for  a  mandamus 
does  not  deprive  a  Federal  court  of  jurisdiction  over  an  action 
by  him  to  recover  a  judgment  which  can  only  be  enforced  by 
such  a  writ.'^  It  has  been  held  that  a  motion  to  dismiss  an 
action  at  common  law  as  frivolous  may  be  made  at  any  time.'* 
Exemptions  from  service  of  process  have  been  discussed  in  the 
chapter  on  subpoenas.'* 

§  454.  Pleading  at  common  law.  .  In  actions  at  common 
law  in  civil  causes,  the  District  Courts  of  the  United  States 
follow  the  fornis  and:  rules  of  pleading'  observed  in  the 
courts  of  the  States  where  they  are  held,  except  in  those  par- 
ticulars that  are  regulated  by  Federal  statutes.*     Thfe  same 


TO  So.  Pao.  Co.  V.  Denton,  146  U. 
S.  202,  209,  36  L.  ed.  943,  945.  Of. 
Mexican  C.  Ey.  Co.  v.  Pinekney,  149 
U.  S.  194,' 37  L.  ed.  699. 

80  Texas  &  Pac.  Ey.  Co.  v.  Nelson, 
C.  C.  A.,  50  Fed.  418. 

81  Shepard  v.  Tulare,  94  Fed.  1. 

82  0'Oonnell  v.  Mason,  CJ.  C.  A.j 
132  Fed.  245;^  Webb  v.  Fisher,,  109 
Tenn.  701,  6o'l.E.A.  791,  ■72  8.  W. 
110. 

^3  Supra,  §  167. 

§  454.  lU.  S.  E.  S.,  §  913;  Moy 
V.  Mercer  County,  30  Fed.  246; 
Myers  v.  Cunningham,  44  Fed.  346 
per  Eieks,  J.;  Marvin  v.  C.  Aultr- 
man  &  Co.,  46  Fed.  338,  339.  Ac- 
tions by  the  United  States  against 
railway  companies  to  recover  penal- 
ties for  violations  of  the  Safety  Ap- 
pliance Act.  Act  of  March  2,  1893, 
27  St.  at  L,  531;  U.  S.  v.  Atlantic 
Coast  Line  E.  Co.,  153  Fed.  918; 
and  of  the  act  forbidding,  cattle  to 
be  kept  in  a  car  for  a  period  longer 
than  twenty-eight  hours  without 
unloading.    Act    of    Jupe   29,    1906, 


c.  3594,,:34.St.  at  L.  607,  Comp.  St. 
Supp.  ,1907,  p.  918;  N.  Y.  Cent.  & 
H.  E.  E.  Co.  V.  U.  S.,  C.  C.  a;,  165 
Fed.  833;  are  treated  as  actions  of 
debt  and  the  pleadings  conform  in 
general  to  the  State  practice.  An 
action,  of  debt  will  lie  on  behalf  of 
the  United  States,  to  recover  duties 
upon  imports,  U.  S.  v.  Lyman,  1 
Mason,  482,.  Fed,  .Cas.  No.  15,647; 
Meredith  v.'  Ui  S.,,  J3  Peters,  486, 
10  L.  ed.  258;  internal  revenue 
t9,xes,  Dollar  Say,"  Bank  v.  U.,  ,S., 
19  Wall.  227,  22  L.  ed.,80;'  U.  S. 
V.  .Washington  Mills,  2  Cliff.  601, 
607;  U.  S.  V.  Pacific  ;Railroad,  4 
Dillon,  66;  U.  S.  v.  Tilden,  9  Bene- 
dict,, 368;  and  the  amount  of  a 
stamp  tax,  U.  S.  v.  Chamberlin,  219 
U.  S.  250,  56  L.  ed.  204.  It  has 
been  held  that  the  State  ia\v  con- 
cerning yhat  constitutes  a  fatal 
variance  betweeij  the  facts  and  the 
pleadings  must  be  followed..  Nor- 
folk it,  A.  Terminal  Co.  y,  Eotole, 
C.  C.  A-,  4th  Ct.,,  178  Fedr639,  645, 
where  it  was  said  that  an  applioa- 
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nile. applies  as  regards  the  joinder  of  parties,*  the  joinder  of 
causes  of  action:,'  the  joinder  of  defenses,*  the  verification  of 
pleadingsi^ 'the' time*  and  manner'  of  ser^^'^fi;  and  the  amend- 
raenf'  of  pleadings:  The  pleading  of  an  equitable  defense^  of 
an  equitable- set  off^"  is  not  permitted  at  i common  law.  But 
where  the  State  practice  so  permits,  the  defendant  may  plead 
as  a  set-off  or  coxmterclaim  a  cause  of  'action.'  'at  common  law 
against  the  plaintiff,  and  to  obtain  an  ^afiBf mative  judgment 
for  such  excess  as  he  may  proVe.^*  In  an  action  by  the 
United  States,  the  defendant  cannot  recover  an  afiSrmative  ■ 
judgment  against  the  government  6n  a  counterclaim,  Al- 
though it  may  be  determined  that  there  is  a  balance  due 
him.**     The  designation  of  the  complaining  party  as  "plain- 


tion  to  amend  Upon  thfe' trial  would 
have  been  granted.  :  Where  obe 
count  in  a  ;  declaration  is  good,  a 
general  demurrer  to  the  whole,  deq-, 
laratlon  cannot  be  sustained,  es;(sept 
in  part.  The  same  rule  applies 
where  matter  divisible  in  its  nature 
is  alleged  by  different  paragraphs 
in  the  same  count  which  state  dif- . 
ferent  causes  of  action.  Burgess  v. 
Mazetta  Mfg.  Co.,  C.  C.  'i..,  198  Fed. 
.855.  ■-   -.         ■■'■'■     '-■     ' 

*  Delaware  Co.  Com'rs  v.  Diebold 
,S.  Co.,  133  U.  S.  473,  488,  33  L. 
ed.  674,  680;  Perry  v.  Mechanics' 
Mut.  Ins.  Co.,  11  Fed;  478.  Non- 
joinder of  husband  in'  action  by 
wife,  although  the  woman  ;  is  ■  an 
alien.  Mornitig  Journal  Ass'n  v. 
Smith,  C.  C.  A.,  56  Fed.  141. 

8  Castro  ,v.  De  Uriarte,i  12  Fed. 
250.  But  ;see  O'Cflnnell  v.  Eeed,  C. 
C.  A.,  56  Fed.  531 ;  Bowden  v.  Burn- 
haffl,  C.  C.  A.,  59  Fed.  752;  Holt 
V.  Bergevin,  60  Fed.  1. 

4  Cole  V.  Cairson,  C.  C.  A.,  153 
Fed.  278;  Leonard  v.  Merchants' 
Goal  Co.,  C:  0.  A.,  162  Fed.  885. 

B  West  v.  Home  Ins.  Co.,  18  Fed. 
622 ;  Cottiet .  y.^  i  Stimson,  18  Fed. 
689. 


6  Eieard  v.'  Inhabitants  New 
Providence,  5  Fed.  433.  But  not 
nep'easi,rily  as  to  ,thei  return  day. 
E wing  V.  Burnham,  74  Fed.  384. 

7  Wilson  V.  Fine,  38  Fed.  789^ 

8  Eoaenbach  v.  Dreyfuss,   1   Fed. 
;  391 ;   Hannum  v.  Jerome,  184  Fed. 

179.  But  see  citations  §§  208,  211, 
454,.  SMpra/  U.  S.,  E.  S„  §  ,954;  Er- 
stein  V.  Eothschild,.22  Fed.  61. 

9  Bennett  v.  Butterworth,  11  HoW. 
669 ;  Mohtijo  v.  Owen,  14  Blatchf . 
324;  Parsons  v.  Denis,  7  Fed.  317; 
Doe  V.  Roe,  31  Fed.  97;  SBuller  v. 
Slidell,  43  Fed.  116;  Young  v.  Ma- 
honing iCbuntyi:  51  Fed.  585,  990; 
Da'vis  V.  Davis,  C.  C.  A.,  72  Fed. 
81;  Sohoolfield  v.  Ehodies,  82  Fed. 
153.  i 

10  Scott  V.  Armstrong,  146  Ui  S. 
499,  3&L.  ed.  1059.  ■ 

"  Partridge  v.  Felix,  Mut.  iL.  I. 
Co.,  15  Wall.  573,  21  L.  ed.  229; 
Dushane.v.  Benedict,  120  U.  S.  630, 
30  L.  ed.  810;i,OharnlBy  v.  Sibley, 
G.C.^Ai,  73  Fed.  980;  Arkwright 
Mills  V;  Aultman  &  Taylor  Machin- 
ery Co.,  128  Fed.  195.  i'Ooniki, 
Jewett  Car  Co.  v.  Kirkpatrick,  107 
Fed.  622.         '     i 

ISU.  S.  V.  Gillies,.  144i;Fea.  991. 
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tiff"  or  as  ''complainant"  has  no  effect  upon  a  decision  d,e- 
tennining  -whether  the  action  is  brought  at;  law  or  in  equity.^' 
Legal  and  equitable  causes  of  action  cannot  bc;  joined  in'. a 
siilgle  suitj  although  this  is,  permitted  by  the  State  practice.'* 
The  charge  .that  fraud  and  conceaknejit' exists  or.  that  there 
has  been  a  conspiracy  in  the  matter,  does  not  prevent  an  action 
for  the  payment  of  money  or  for  the  recoveiy  of  real  or  per- 

,sonal  property  from  being  prosecuted  upon, the  common  law 
side  of  the  court.'*    It  has  been  held  that,  in  auction  at  law 

.  to  recover  money  due  under  a  contract,  an  allegation  of  fraud 
in  procuring  the  same  is  an  equitable  defense,  which  the  court 
has  no  jurisdiction  to  entertain,  even  upon  the  consent  of  the 
parties.'®  Where  the  plaintiff  had  an  equitable  defense  to  a  re- 
lease under  seal  pleaded  by  the  defendant,  the  trial  judge  post- 
poned the  trial  in  order  to  allow  the  plaintiff  to  bring  an  inde- 
pendent suit  in  equity  to  set  aside  the. release."  It  has  been 
held  that  a  receipt  in  full,  which  is  not  imder  seal,  may  be 
avoided  for  fraud  at  coramon  law,  and  that  the  maker  cannot 
sue  in  equity  to  cancel  the  same."  It  has  been  said  that  a 
release  under  seal,  which  is  pleaded  by  the  defendant  in  an 
action  at  common  law,  may  be  avoided  by  the  plaintiff  under  a 
replication  that  the  same  was  procured  by  fraud."  It  has  been 
held  that  this'  cannot  be  done  unless  the  plaintiff  first  returns, 
or  offers  to  return,  the  money  received  as  the  consideration  for 

13  Motley,  Green  &  Co.  v.  Detroit  proof  of  fraud,  miarepresentatidn  or 

Steel  &  Spring  Co.,  161  Fed.  389.  mental  incompetency  ait  the  time  of 

l*Berkey  v.  Cornell,  90  Fed.  711.  its  execution.     Simpson  v.  Pennsyl- 

W  South  Penn  Oil  Co.  v.  Miller,  vania -R-.  Co:;  C.  C.  A.,  159  Fed.  423. 

C.  C.  A.,  175  Fed.  729.           .-  19  Wagner   v.   National   Life  Ins. 

16  Levi  V.  Mathews,  C.  C.  A.,  145  Co.,   C.    0.   A.,    90    Fed.   39.6.      But 

Fed.  152.                                      '     '  see  Hartshorn  v.  Daj',  19  How.  211, 

"Vanderveldenv.   Chicago  &  N.  .222,  IS  L.  Ed.  605;  Ivinson  v.  Hut- 

W.  Ey.'  Co.,  61  Fed.  54;      I-,  ton,   98   U.    S.    79,    25   L.    Ed.    66; 

18  Such  V.  Bank  of  State  of  New  George  v.  Tate,  102, U.  S.  564-570, 

York,  127  Fed.  450.     In  an  action  26  L.  Ed.  232;   Shanipeau  v.  Lum- 

at  law. for'  a  personal  injury,  it  is  ber   Co.,   42    Fed.   760;    Johnson   v. 

no  objection  to  a  releS,Se,  offered  in  Granite  Co.,  53  Fed.  569;   Vander- 

evideneeby  the  defendant,  that' the  velden  v.TtarlroadiCo.j  61Eed.i54r 

plaintiff    did    not    k<iow    when    he  Kosztelnik  v.  Iron  Co.,  91  Fed.  606; 

signed  it,  that  it  was  a  general  re-  Hill  v.  Northern  Pac.  Ey;   Co.,  C 

lease,  or  that  he  had  sustained  any  Cj  A.,'  113  Fed.  914,  917.               :;  i 
physical    injury,    there    being    no 
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the  executioB.  of  the  release/"  The  j  misconduct  of  arbitrators 
not  apparent  upon^the  face  of  the  award,  and  not  affecting  their 
jurisdiction,  cannot  be  pleaded  to  an  action  at  law  upon  the 
award.^^  A  State  statute  allowing  a  champertous  agreement  to 
be  .pleaded,  in  abatement  to  an  action  was  not  followed  by  a 
Federal  court.**  An  equitable  estoppel  may  be  pleaded  in  an 
action  of  ejectment  at  common  law.*' 

It  has  been  held :  that  the  defense  of  contributory  negligence 
must  be  pleadqd  iffthe  State  statute  requires  this;  **  that,  where 
there  is  a  mere  general  averment  upon  the  subject,  a  motion 
to  make  the  same  more  specific  or  definite  and  certain  will  be 
granted,  when  the  State  practice  permits  such  motions  as  to  any 
matter  of  special  defense,**  but  that  where  the  common  law 
prevails,  such  a  defense  may  be.  proved  under  the  plea  of  the 
general  issue.** 

The  plaintiff's  pleading  must. show  the  jurisdiction,  includ- 
ing the  defendant's  residence.*''     It  is  the  safer  practice  to 


20  Hill  V,  Northern  Pac.  Ry.  Co.; . 
C.  C.  A.,  113  Fed.  914.  '        ' 

81  Hartford  F.  Ins.  Co.  v.  Bonner 
M.  Co.,  44  Fed.  151,  156.  When  by 
contract  payments  are 'to  be  made 
upon  the  certificates  of  an  ai-chiteot 
or  engineer,  it  has  been  held  that 
the  same  are  conclusive  in  common 
law  and  cannot  be  attacked  for 
fraud  except  in  a  court  of  equity. 
Wood  V.  Chicago,  S.  F.  &  C.  K.  Co., 
39  Fed.,  52;  Cook  v.  Foley,  C.  C.^A., 
Eighth  Circuit,  152  Fed.  41,  51; 
Herrick  v.  Belknap  &  Vt.  C.  K.  Co., 
27  Vt.  673,  opiiiion  by  Eedfield,  C. 
J.  Contra,  Louisville,  Evansville 
&c.  R.  Co.  V.  S.  P.  Meyer^  et  al.,  C. 
C.  D.  Ky.,  Biarr,  J.,  aff'd  by  divided 
court,  30  L.  ed.  689  which  contains 
the  opinion  beloWi  Ohism  v.  Sehif- 
fer,  51  N.  J.  Law  1;  B.  &  0.  Ry. 
Co.  V.  Polly  Woods  Co.,  14  Grattan 
.(Va.)  448;  School  District  v.  Ran- 
dall, 5  Nebraska  408',  410.  It  seems 
that  for  a  mistakej^they  can  be  at- 
tacked in  equity  only.  Newlan  v. 
Duncan,  60  111.  233. 


28  Byrne  v.  Kansas  City,  Ft.  S.  & 
M.  R.  Co.,  55  Fed.  44.     : 

88  Dickerson  v.  Colgrove,  100  U. 
S.  578,  582,  25  L.  ed.  618,  620; 
Wehrman  v.  Conklin,  155  U.  S.  327, 
39  L.  ed.  173;  Marine  Iron  Works 
V.  Wiess,  C.  C.  A.,  148  Fed.  145; 
Kirk  V.  Hamilton,  102  U.  S.  68,  26 
L.  ed.  79;  Nat.  Nickel  Co.  v.  Ne- 
vada Nickel  Syndicate,  C.  C.  A.,  112 
Fed.  44,  46;  Cheatham  v.  Edgefield 
Mfg.  Co.,  131  Fed.  118.  But  see 
Mulqueen  v.  Schlichter  Jute  Cord- 
age Co.,  108  Fed.  931;  Highland 
«oy  G.  Min.  Co.  v.  Strickley,  C.  C. 
A.,  116  Fed.  852. 

**Gadonnex  v.  New  Orleans  Ry. 
Co.,  128  Fed.  805,  806;  Hardy  v. 
Chicago,  St.  P.,  M.  &  0.  Ry.  Co., 
172  Fed.  454. 

8S  Gadonnex  v.  New  Orleans  Ry. 
Co.;  128  Fed.  805. 

81  Canadian  Pac.  Ry.  Co.  v.  Clark, 
.0.  C.  A.,  73  Fed.  76,  81;  C.  C.  A., 
74  Fed.  362;  20  C.  C.  A.  447,  452. 

S7  Laskey  v..  Newton,  50  Fed.  634. 
Where  the  State  practice  permits 
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plead  an  objeetion  to  tlie  jurisdiction  by  a  special  plea  in  abate- 
ment, no  matter  what  the  State  statute  may  be  ;^'!  but  this^  is 
not  indispensable  where  the  State  practice  permits  matters  in 
abatement  to  be  joined  with  other  defenses.^^  Where  the  State 
practice  so  permits,  a  general  denial  in.  the  defendant's  answer 
puts  in  issue  the  allegations  in  plaintiff's  pleading  concerning 
citizenship  and  residence.'"  It  has  been  held  that  annexing  to 
a  complaint,  as  an  exhibit,  a  copy  of  the  contract  sued  upon, 
with  a  reference  to  the  same  in  the  body  of  the  pleading,  is  not 
equivalent  to  positive  allegations  in  the  complaint  of  the  terms 
of  the  contract  according  to  their  legal  effect  or  in  h'cec  verba?^ 
And  that  a  suit  upon  a  special  contract  not  executed  must  be 
on  a  count  setting  out  the- special  contract;  but  when  the  special 
contract  has  been  executed  the  common  counts  are  sufficient.'* 
Pleading  at  common  law  in  patent  cases  is  regulated  by  the 
Revised  Statutes.''  These  are  quoted,  and  the  decisions  con- 
struing the  same  are  cited  in  a  previous  section.'*-  The  Re- 
vised Statutes  provide  that  "in.  all  actions  arising  under  the 
laws  respecting  copyrights,  the  defendant  may  plead  the  general 

the  institution  of  a  suit  by  a  notice  bachji  C.  C.  A.,  119  Fed.  349;  liitid- 

of  motion,  tlie  notice  must  show  the  sayrBitton;Live  Stock:  Oo;  v;  Justice, 

facts  essential  to  confer  the  Federal  C.  0.  A.,  191  Fed.  163-.    As  to  what 

jurisdiction.    West  Fork  Grlass  Co.  defenses  may  be  proved  under  the 

V.  Innes-Weld  Glass  Co.,  !C.  0.  A.,  general    issue    in    assumpsit   under 

178  Fedj  205.  the   common   counts,    see   Dawes   & 

28  Imperial  Kef.  Co.  v.  Wyman,  Co.  v.  Peebles'  Sons  Co.,  6  Fed. 
38   Fed.   574;    Jones  v.  Eowley,  73  856;  859. 

Fed.   286;   National  Masonic  Ass^n  31  Penrose  v.  Pacific  Mutual  Life 

V.   Sparks,  83  Fed.  225.     See  Har-  Ins.  Co.,  66  Fed.  253.    . 

tog  V.  Memory,  ill6  U.' S.  588,  29  88  Chesapeake    &    O.     C.    Co.    v. 

L.  ed.  725;  Foster  v.  Cleveland,  0.,  Knapp,  9  Peters,  541,  563,  9  L.  ed. 

C.  &  St.  L.  Ey.  Co.-,  56  Fed.  43'4.  222,  230;   Dawes  &  Co.  v.  Peebles' 

It  has  been  held  that  this  caiinot  Sons  Co.,  6  Fed.  856,  858. 

be   don6  in   the   districts   of   Ohio.  83 u.  S.  E.  S.,.§§  49,  50. 

Kimball  v.  Detroit,  M.  ■&  T.  S.  L.  84  See  §  !'»»,' mvra.    Iti  has  been 

'Ey.,  189  Fed.  409.  held  in  the  SixthCircuit  th^t  the 

29  Steigleder  v.  McQuesten,  198  U.  pleadings  ijf  both  the  plaintiff  and 
S.  141,  49  L.  ed..  986 ;  Cole  V.  Car-  the  defendant  in  sUch  an  action 
son,  C.  C.  A.,  153  Fed.  278;  Leonard  must  conform  to  the  rules  of  plead- 
V.  Merchants'  Coal  Co.,  C.  C.  A.,  ings  in  actions' on 'the  case  at  com- 
162  Fed.  885.                               '  mon   law;     Myers '  v.    Cunningham, 

SOEoberts  v.  Lewis,  144  U.  S.'653,  44  Fed;  346,  per  Eicks,  J.;  Moy  v. 
36  L.  ed.  579;   Eobelts  V.  Lange'ii-      Mercer  County,!  30  Fed.  246;  Mai-- 
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issue,  and  give  tlie  special  matter  in  evidence." ''  It  has  been 
held  that  a  declaration  in  an  action  to  recover  damages  under 
the  Anti-Trust  law  is, bad  for  duplicity,  when  it  alleges,  in  a 
single  count,  that  defendant  entered  into  a  contract,  combination 
and  conspiracy  in  restraint  of  trade ;  '*  and  that,  it  was  bad 
for  duplicity  and  uncertainty,  when  it  gave  no  information  con- 
cerning the  combination  aiod  conspiracy,  "except  that  the  com- 
bination is  in  the.  form  of  a  trust,  and  that  the  combination 
and  conspiracy  are  in  restraint  of  trade,"  not  stating  when,  how, 
by  whom,  or  for  whiat  purpose  they  were  formed.*"  .  A  de- 


vin  V.  C.  Aultmaii  &  Co.,  46  .Fed. 
338,  339^  Walker;  on  Patents,  §  442. 
Cowiro,  Cottier  v.  Stimson,  20  Fed. 
906,  907.  in  New  Xork,  a  cause, 
of  action  to  recover  penalties  for 
infringement  of  copyright,  cannot 
be  joined  with  one  for  damages  for 
tort  not  connected  with  copyright, 
namely,  the  circulation  of  the  pi- 
ratical publication  under  th^  plain- 
tiff's name.  Ohman  y.  City  of  New 
York,    168    Fed.    953. 

S5  u.  S.  R.  S.,  §  4969.  The  Penn- 
sylvania practice  in,  replevin  is  not 
followed  by  the  courts  ^of  the  United 
States,  there  held,  in- actions  to  en- 
force a  forfeiture  under  the  Revised 
Statutes  (U.  S.  R.  S.,  §  4965)  for 
a  breach  of  copyright.  Falk  v.  Cur- 
tis, 102  Fed.  967;  s.  c,  C.  C.  A., 
107  Fed.  126;  Gustin  v.  Record  Pub. 
Co.,  127  Fed.  603.    See  §  150,  supra. 

88  Rice  V.  Standard  Oil  Co.,  134 
Fed.  464.  ,,         ,  . 

87  Rice  V.  Standard  Oil  Cp.,  134 
Fed.  464,  468.  A  declaration  was 
held  to  be  sufficient,  which  alleged 
in  detail  the  establishment  of  the, 
shoe  machinery  business  of  tbe 
plaintiff  at  Boston  in  1893,  his  en- 
gaging thereafter  in  interstate  com- 
merce, his  building  lip  of  the  busi- 
ness,' hia'  procuring  of  jpatents  and 
the  construction  of  shoe  machines 
thereunder,  the  expenditure  of  near- 
ly $100,000  to  develop  the  business, 


the  profits  of  the  business  immedi- 
ately prior  to  the  alleged  wrong- 
ful acts  of  the  defendant  and  the 
entirje  loss  of  profits  thereafter,  a 
list  of  the  customers  with  whom  .he 
had  done  business  and  persons  with 
•«rhom  he  was  negotiating  for  fur- 
ther business,  the  trade  conditions 
prior  to  the  organization  of  the  de- 
fendant company,  the  illegal  com- 
bination and  conspiracy  of  its  pro- 
concerns,  its  utilization  of  leases 
and  licenses  as  an  instrumentality 
to  create  an  illegal  monopoly  and 
combination  (the  general  forms  of 
leases  and  licenses  being  set  forth 
verbatim  in  an  exhibit),  the  effect 
of  these  leases  and  licences  in  ex- 
cluding the  plaintiff  from,  the  ma,r- 
ket,  the  attempt  through  the  leases 
and  licenses  to  extend  the  scope  and 
operation  of  the  defendant  compa- 
ny's patents,,  the  superior  merit  and 
efficiency  of  the  plaintiffs'  line  of 
shoe  machinery,  the  threats  of  the 
officers  of  the  defendant  company  to 
the  plaintiff  made  in  pursuance  of 
its  scheme  to  monopolize,  the  de- 
struction of  the  established  business 
and  interstate  commerce  of  the 
plaintiff,  the  diversfen  ^of  his  cus- 
tdlners,  the  destruetidn  of  the  value 
of '  his  pa,tent  interests,  and  other 
injuries  to  his  business  and  j>rop- 
erty."     And  further:     "13.  Accord- 
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ingly,  the  plaintiff  sSiys  that  the 
defendant  is  and  has  been  since  its 
organization  an  illegal  combination - 
in  restrain  of  tyade  and  a  monojibly 
existing  wrongfully  and  in  violation 
of  the  act  of  Congress  of  July  2, 
1890,  chapter  647,  commonly  known' 
as  the  Sherman  Act;  that  each  and 
every  one  of  the  leases,  copies  of 
which  are  hereto  annexed,  is  a  con- 
tract in  restraint  of  trade  and  com- 
merce among  the  several  states  and 
with  foreign  ha'tions,  in  that  the 
effect  has  been  to  prevent  practi- 
cally all  of  the'  shoe  maniifacturers 
in  the  United  States  from  purchas- 
ing, leasing,  or  otherwise  acquiring 
or  obtaining  in  any  of  the  states  of 
the  United  States  or  in  any  foreign 
market  or  elsewhere,  except  from, 
the  defendant  shoe  machinery  and 
mechanisms;  that  said  groups  or 
system  of,  leases  which  the  defend- 
ant has  requireid  and  secured  to  be 
signed  by  nearly  all  the  shoe  manu- 
facturers in, the  United  States  have 
created  and  now  mjijntain  a  con- 
spiracy and  combination  in  re- 
straint of  trade  and  commerce 
among  the  several  states  and  with 
foreign  nations,  to  wliich  the  de- 
fendant and  all  its  acquired  con- 
cerns and  companies  are  parties, 
whereby  the  defendant  has  monopo- 
lized and  now  monopolizes  substan- 
tially the  entire  trade  and  corii- 
rrierce  in  shoe  machinery  and 
rneehanisms  among  the  several 
states  and  with  foreign  nations  and 
suppresses  all  competition,  therein, 
£(,nd  has  entirely  excluded  th?  plain- 
tiff from  participation  in  such, trade, 
and  commerce;  that  said,  leases  are 
essential  parts  of  an  illega,!  ^cheme,| 
combination,  a^id  conspiracy  in  re- 
straint of  trade  and  comrnerce,  and 
have  been, utilized  by  the.  defendant 
as  an  important  instrumentality  in 


creating  and  supporting  its  illegal 
monopoly  in  the  business  of  dealing 
in.  and  with  shoe  machinery  anil 
mechanisms. 

"14.  That  through  and  by  reason 
of  the  said  conspiracy  and  monopo- 
ly acquired  by  the  defendant  com- 
pany of  practically  the  entire 
business  of  manufacturing  shoe  ma- 
chinery throughout,  the'  United 
States  the  plaintiff  has  been  pre- 
vented from  selling  the  shoe  ma- 
chinery manufactured  by  him,  in- 
cluding machines  covered  by  said 
patents  relatliig  thereto  enumerated 
in  paragraph  1  to  the  manufac- 
tiirers  included  in  Exhibit  A  and 
to  the  other  shoe  manufacturers  in 
the  various  states  of  the  United 
States,  and  by  means  of  each  and 
all  acts  done  by  the  defendant  in 
pursuance  of  said  monopoly  the  de- 
fendant has  utterly  degtj-oyed  the 
interstate  trade  and  commerce  of 
the  plaintiff  with  said  shoe  manu- 
facturers by  the  loss  of  many  or- 
ders and  customers  directly  result- 
ing therefrom,  the  interests  of  the 
plaintiff  in  the  aforesaid  patents 
enumerated  in  paragraph  1'  have 
been  rendered;  valueless,  and  the, 
plaintiff  has  otherwise  beer*  greatly 
injured  in  his  business  and  prop- 
erty by  reason  of  said  indnopoly 
aiid  the  acts  of  the  defendant  done 
in  pursuance  thereof,  and  to  carry 
the  same  iiito  effect,  which  are  ,de-, 
olared  to  be  unlawful  by  the  afore- 
said act  of  Congress  of  July, 2,  1890, 
chapter  647,,  to  the  amount'  of  three 
hundred  ,  thousanii  ($300,000)  ,dol- 
lars,  to  recover  threefold  which 
damages  and  costs  of  suit,  including 
a  reasoii^ibje  attorney's  fee  u,wder, 
section.  7  of  said  act,  this  suit  is 
brpught."  ,  .Cilley  ,  v.  United  Shoe 
Mach.  Qo.,  202  Fed.  598,  599,  600. 
A  declaratipn  was  held ,  to  be  suffi- 
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cient  which  alleged  in  substance 
"that  the  plaintiff  is  trustee .  of  the 
Goddu  Sons  Metal  Fastening  Com; 
pany,  duly  appointed  by  the  Su- 
prenie  Judicial  Court  of  Maine  in 
proceedings  for  the  dissolution  of 
that  corporation;  that  as  such  trus- 
tee he  holds  title  to  all  property 
and  rights  of  action  of  the  Goddu 
Sons  Metal  Fastening  Company; 
that  the  Goddu  Sons  Metal  Fasten- 
ing Company,  after  its  organization 
in  1897,  acquired  certs.in  patents 
pertaining  to  shoe  machinery,  and 
that  it  made  preparations '  to  place 
ilpon  the  market  machines  con- 
structed under  -its  patents,  and 
spent  a  considerable  sum  in  adver- 
tising that  it  constructed  machines 
ready  for  sale,  or  lease ;  that  a  num- 
ber of  shoe  manufacturers  were  de- 
sirous of  using  these  machines  iipbn 
terms  beneficial  to  the  conipainy; 
that  the  company  was  prepared  and 
intended  .to  engage -In  trade  and 
commerce,  and  to  do  a  large  and 
profitable  business  in  shoe  machin- 
ery among  the  several  states  and 
with  foreign  nations;  that  the  de- 
fendant the  United  Shoe  Machinery 
Company  was  organized  in  .1899,  for 
the  purpose  of ,  acquiring  by  legal 
and  illegal  means  certain  companies 
engaged  i^  manufacturing,  and  deal- 
ing, in  shoe  machinery,  and  of  driv- 
ing out  of  business  other  companies 
or  concerns  engaged  in  that  busi- 
ness, and  of,  preventing  other  com- 
panies or  concerns  from  entering 
into  that  business,  thereby  sup- 
pressing and  preventing  competi- 
tion and  acquiring  and  maintaining 
a  monopoly  of  the  shoe  machinery 
business,  and  that  it  has  acquired 
and  now  maintains  a,  practical  mo- 
nopaly  of  that  business;  that  the 
defendants  Winslow,  Brown,  and 
Hurd  are,  and  have  been  since  the 


organization  of  the  United  Shoe 
Machinery  Company,  officers  and  di- 
rectors and  members  of  the  execu- 
tive committee  of  that  corporation,' 
exercising  management  and  control 
of  its  business  affairs;  that  in  pur- 
suance of  the  plan  to  suppress  and 
eliminate  competition,'  and  to  sup- 
port and  protect  the  monopoly  of 
the  United  Shoe  Machinery  Com- 
pany, the  individual  defendants,  or 
some  of  them,  entered  into  negotia- 
tions with  certain  of  the  stockhold- 
ers of  the  Goddu  Sons  Metal  Fas- 
tening Company  for  the  purchase  of 
their  stock,  and  that  as  a  result  of 
these  negotiations  the  United  Shoe 
Machinery  Company  acquired  a  ma- 
jority of  the  stock  and  the  control 
and  management  of ,  the  Goddu  Sons 
Metal  Fastening  Company;  that  in 
pursuance  of  its  plan  to  eliminate 
competition,  and  to  suppol-t  and 
protect  its  monopoly,  the  United 
Shoe  Machinery  Company  caused 
its  president,  the  defendant  Wins- 
low,  to  be  elected  president  of  the 
Goddu  Sons  Metal  Fastening  Com- 
pany, its  own  treasurer,  the  defend- 
ant Brown,  to  be  elected  treasurer 
of  the  Goddu  Sons  Metal  Fastening 
Company,  and  a  part  of  its  own  Hi- 
rectors,  including  the  defendant 
Hurd,  to  be  elected  as  the  entire, 
board  of  directors  of  the  Goddu 
Sons  Metal  Fastening  Company; 
that  the  persons  so  elected  have 
ever  since  been  continued  in  their 
respective  offices  by  means  of  the 
stock  control  exercised  by  the  Unit- 
ed Shoe  Mstehinery  Company;  that 
the  control  thus  acquired  by  the 
United  Shoe  Machinery  Company 
has  been  exercisedy  not  for  the  pur- 
pose of  carrying  on  and  developing 
the  business  for  which  the  Goddu 
Sons  Metal  Fastening  Company  was 
organized,  but  for  the  purpose   of 
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claration  or  petition  to  recover  damages  awarded  by  the  Inter- 
State  Commerce  Commission  as  reparation  for  excessive  or 
discriminating  rates  must  show  that  said  rates  were  wrongful 
in  one  of  these  respects."  An  averment  that  the  Commission 
has  so  found  is  insufficient,'^  but  where  such  a  declaration  did 
not  in  terms  allege  the  particular  rates  upon  which  the  commis- 
sion passed,  but  set  .out  the  citations  of  the  cases- where  its 
determination  was  reported  for  the  purpose  of  incorporating 
the  pertiiieint  facts  of  such  decisions  into  ihe  pleading  by 
reference,  it  was  held  that  the  court  was  authorized .  to  exam- 
ine the  facts  set  out'  in  such  decisions  when  deciding  a  de- 
murrer.*" In  aii  action  to  recover  the  penalty  for  a  violation 
of  the  law  requiring  a  carrier  to  unload  cattle  for  rest,  water 
and  feeding,  within  each  consecutive  twenty-eight  hours,  the 
Government  is  not  required  to  allege  or  prove  the  non-existence 
of  the  exceptional  cases  which  relieve  the  defendant  from  sttch 
requirement.*^  In  the  Eastern  District  of  Pennsylvania  upon 
a  declarayon  in  an  action  against  a  clerk  because  of  his  refusal 
to  permit  papers  to  be  filed,,  it  was  held  that  the  facts  showing 

preventing  that  company  from  do-  of  the  Goddu  Sons  Metal  Fastening 
ing'busiiiess,  thereby  preventing, and  Company,  and  of  sustaining  >  the 
destroying  its  competition,  and  pro-  monopoly  of  the  United  Shoe  Ma- 
tectiftg  and  supporting  the  rdoilop-  chinery  Company;  that  the  Goddu 
oly  bf  the  United  Shoe  Machinery  Sdns  Metal  Fastening  Company  has 
Company;  that  the  officers  of  the  been  greatly  injured  in  its  business 
Goddu  Sons  Metal  Fastening  Com-  and  •property;  and  that  the  plaintiff 
pany,  in  pursuance  of  the  plan  and  is  entitled,  under  the  Sherman  Anti- 
purpose  bf  the  United  Shoe  Machin-  Trust  Act,  to  reebver  threefold' tiam- 
ery  Company,  have  continuously  de-  ages;  costs  of  suit,  and  a  Reasonable! 
clined 'to' cause  the  Goddu  Sons -Met-  attorney's  fee."'  Stow  v.  'United 
al  Fastening  Company  tomalce  any  Shoe  'Mach.  Co.,  202  Fed.  602,  603, 
use  of  its  patents  and  patent  rights,  604. 

or  to  permit  it  to  do  any  business,'  '8  Baer    Bros.    Mercantile   Co.    v. 

that  the  assets  of  the  Goddu  'Sons  Denver   &   E.   G.  'E.   Co.,   200   Fed. 

Metal     Fastening     Company'     have  614. 

thus  remained  idle  and  Have  become'  '9  ibid. 

wasted,   and  thus  that  its   patents  *"  A.    J.    Phillips    Co.    v.    Grand 

are  now  about  to  expire  and  have  Trunk  Western  Ey.   Co.,  0.   C.  A., 

become  practically  worthless;    that  195  Fed.  32.     See  Jacbby  v.  Penn- 

the    United    Shoe  Machinery:  Com-  sylvania  E.  Co.,  200  Fed.  989. 

pany  and  the  individual  defendants!  H  N.  Y.  Sent.  &  H.  E.  E.  Co  v.  U. 

have  thu?i  accomplished  their  pur-  S.,  C.  0;  A.,  165  Fed.  833. 
pose  of  destroying  ther,  competition 
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that  damages  therefrom  resulted  must  be  allowed.**  Such  an 
action  may  be  brought  upon  the  bond,  in  the  name  of  the  United 
States,  for  the  use  of  the  party  injured.** 

§  455.  Writs  and  process  in  general.  The  Eevised  Stat- 
utes provide  that  "all  writs  and  processes  issuing  from  the 
courts  of  the  United  States  shall  be  under  the  seal  of  the  court 
fronj  which  they  issue,  and  shall  be  signed  by  the  'clerk  there- 
of;"^ It' has  been  held, in  the  Second  Circuit  that  a  rule  of 
State  practice  which  permits  an  attorney  to  issue  a  summons, 
subpoena,  or  other  process;  without  the  seal;  of  the  court  or  .the 
signature  of  the  clerk,  will  not  be  followed  by  the  Federal 
court;*  and  a  summons  issued' without  such  seal  and  signature 
is  void,  and  cannot  be  cured  by  amendment.'  Writs  and  process 
which  issue  from  thei  Sujireme  Court  and  from  the  Circuit 
Courts  of  Appeals,  must  bear  teste  of  the  Chief  Justice  of  the 
United  States,  or,  when  that  office  is  vacant,  of  the  associate 
justice  next  in  precedence,  and  those  issuing  from  a  District 
Court  must  bear  testa  of  the  judge  of  that  court  or,  when  that 
office  is  vacant,  of  the  clerk  thereof.*  All  process  must  bear 
teste  from'  the  day  of  its  issue.*  It  has  been  held  that  a  writ 
with  the  ptopet  seal,  but  wrongly  tested,  may  be  amended.^ 
The  Supreme  Court  has  power  tp  issue  writs  of  prohibition  to 
the  District  Courts  when  proceeding  as  6ourts  of  admiralty 
and  maritime  jurisdiction,',  ani  power  to  issue  writs  of  man- 
damus to  any  courts  appointed ,  under  the  authority  of  the 
United  States;  and  where  a  State,  public  minister,  consul,  or 
vice-consul  is"  a  party,  to  persons  holding  office  under  the  au- 
thority of  the  United,  Sta,tes.' ,  In.  cases  of  which  the  Supreme 

«U.  p.  V.  Bell,  127  Fed.  3002,  472."  Contra,  Chamberlain  v.  Men- 

*8Ibid.     See  Kinney  V.  U!  S.  Fi-  sing,  47  Fed.   435. 

delity    &    Guaranty    Po.,    182    Fed.  S  Dwight  v.-  Merritt,  4  Fed.  614; 

1005.  Peaslee    v.;  Haberstro,    15    Blatchf. 

r  455.     itJ.  S.  R,  S.,  §  911.     A  472.   .Contra,  Chamberlain  v.  Men- 
notice  to  a  garnishee  is  not  proc-  sing,  47  Fed.  435. 
cess;  it  may"  be  iigned  by  the  mar-  4U.  S.  E.  S.,  §  911. 
shal    and    it  need    not    be    signed  6  U.  S.  E.  S.,  §  912. 
by  the  clerk  nor  bear  the  seal   of  eu.  S.  v.  Turner,  50  Fed.  734. 
the  court.     Wile  v.  Cohn,   63  Fed.  T  Jud.  Code,  §  234,  36  Stat,  at  L. 
759.     See  supra,  §  453.  1087  re-enacting  U.  S.R.S.  §  688. 

*D*ight  V.  Merritt,  4  Fed.'  614;  See:§  456,  infra^      .  i  • 

Peaslee    y.    Haberstro,    15    Blatchf.  8  ibid.     See  §  457,  in/ro. 
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Court  has  original  jurisdiction,  it  may  issue  any  writ  used  in 
practice  at  common  law,  althougli  there  is  no  statutory  au- 
thority for  the  same.^  The  Supreme  Court  and  the  District 
Courts  have  the  power  to  issue  writs  oi. scire  facias}''  The 
Supreme  Court,  the  Circuit  Courts  of  Appeals  and  the  District 
Courts  have  power  toi  issue'  all  writs,  not  specifically  pro-, 
vided  for  by  statute,  which  are  necessary  for  exercise  of 
their  respective  jurisdictions  and  agreeable  to  the  usages  and 
principles  of  law.^'  Writs  to  seize  articles  that  are  an  in- 
fringement of  a  copyright  are  regulated  by  the  rules  of  the 
Supreme  Court  of  the  United  S.tates  previously  quoted.'* 
Such  a  writ  is  not  strictly  a  writ  of  replevin,  although  in 
the  nature  of  the  same,  and  it  need  not  follow  the  technical 
provisions  of  any  State  practice.'*  The  Revised  Statutes 
provide  "The  several  circuit  and  district  courts  may,  from 
time  to  time,  and  in  any  manner  not  inconsistent  with  any 
law  of  the  United  States,  or  with  any  rule  prescribed  -  by 
the  Supreme  Court  under  the  preceding  section,  make  :rules 
and  orders  directing  the  returning  of  writs  and,  processes,  the 
filing  of  pleadings,  the  taking  of  rules,  the;  entering;  and  making 
up  of  judgments  by  default,  and  other  matters  in  vacation,  and 
otherwise  regulate,  their  ,own  practice  as  may  be  necessary  or 
convenient  for  the  advancement  of  justice  and  the  prevention 
of  delays  in  proceedings."'*  TMs .  authorized ,  those  courts  to, 
direct  that  writs,,  issued  from  them,  shall  be  returned  within  a 
different  time  than  that  prescribed  by  the  State  laws.'^  The 
Kevised  Statutes  provide  that  "No  summons,  writ,  declaration, 

9  Kentucky  v.  Denni&oii,  24  Hdw.      in   the   court   below,   when   circum- 
66.  stances   require    it. 

10  Ibid.,   §   262,  "re-enacting  tl.^S.  122I4   XJ. '  S.'  533,   quoted   §    150, 
K.  S.,  §  716,  infra.    See  §  469,  infra;      s„prn,   ■  See  Stern  v.  Jerome  H.  Re- 

11  Ibid.      In   Stewart   v.    Justices      ^;y^   &   CoV,  ,164  Fed.   781.        " 

,of  St.  Clair  Co.  Court,  47  Fed.  482,  ^3  g^^^^  ^_  j^^^^^  ^    ^^^^^   - 

484,   Judge   Philips   said    "By   this       ^^^  ^^^  j,^^    ^g^_       •  '  ' 
5s  meant  the  mode  of  process  in  the 
State  where  the  United  States  Cir 


14U.  S.  E.  S.,   §  918. 


*uit   Court  sits."     Admiralty  Rule  :    ''^°^«y   v.  .Boston   &   Mame   E. 

12  of  the  Circuit  Court  of  Appeals  Co.,   130,  Fed,   992;    aff'd  Boston  & 

for    the    Second     Circuit    provides  Maine  Railroad  v.  Gokey,  210  U.  S. 

that  "a  writ  of   inhibition  may  be'  155.  52  L.  ed.  1002.    XJ.  S.,v.  U.  S. 

awarded  by  this  ooiirt  on  motion,  of  F.  &  G.  Co.,  C.  C.  A.,  186  Fed.  477. 

the    appellant   to    stay   proceedings  In  Massachusetts,  the  return  days  of 
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return  process,  judgment,  or  other  proceedings  in  civil  causes, 
in  any  court  of  the  United  States  shall  he  ahated,  arrested, 
quashed,  or  reversed  for  any  defect  or  want  of  form;  but  such 
court  shall  proceed  and'givfe  judgmfent  according  as  the  right 
of  the  cause  and  matter  in  law  shall  ajppear  to  wit,,  without  re- 
garding any  such  defect,'  or  want  of  form,  except  those  which, 
in  cases  of  demurrer^  the  party  demurring  specially  sets  down, 
together  with' his  demurrer  as  the  cause  thereof;  and  such  court 
shall  amend:  every  such  defect  and  want  of  form,  other  than 
those  which  the  party  demurring  so  expresses;  and  may  at  any 
time  permit  either' of  the  parties  to  amend' any  defect  in  the 
process  or  pleading,  upon  sudh;  conditions ;  as  it  shsill,  in  its  dis- 
cretion,! and  by  its  rules^  prescribe."  "  It  has  been  held :  that 
an  amendment  may  add  the  date  to  a' writ,"  and  the-signature 
of  the  clerk:  when  it  issued  from  his  offiee,^*^and  a  description 
of  the  defendant  in  his  official  capacity ;  '^  that  where  the  State 
statute  permits  a  writ  of  attachment  to 'be  amended  by  the 
addition  i  of  a  seal,  such  a  writ  may  be  so  amended  by  the  Fed- 
eral Court  after  a  reihovkl;'"'  that  an 'omission  in  the  papers 


original  writs  are  ike  same  as'  they 
were  under  the  State  practice  in 
3793  and  irlust  be  on  the  first  day 
of  some  term  fixed  by  statute  with 
a  test  dated  sufficiently,  in  advance 
of  I  such  return  days  as  to  afford  due 
oportunities:  for  service.  .  TSe  Kin- 
ney, 202  Fed!  137.  See  Elspn  v. 
Waterford,  135  Fed.  247.  Where  a 
summons,  returnable  on  the  first 
Tuesday  of  October  next,  was  not 
served  until  subsequent  to  the  re- 
turn day,  it  was  held  to  be  suffieifent 
to  oblige  the  defendant',  to  appear  on 
or  before  the  first  Tuesday  next  suc- 
ceeding the  date  of  service,  although 
the  date  of  issuing  the  writ  had  not 
been  changed.  Speare  ,y.  Stone,  C. 
G.  A.,  193,Fed.  .375.  -  \,  , 
^  16U.,S.  -E.  S.,  §  954.  See  -Parks 
V.  Turner,  12  Hpw.  39,  46,  ,13  L.  fed. 
883,  887.;  Eoach  v.  Hillings/ 16  Pet. 
319,  10  L.  ed.  9t9;  Tilton  v.  Cofleld, 
93  V.  S.  163,  167,  23  L.  ed,,858; 
•Jacob'   v.    U.    S.,'  Brook    520,    525; 


.Rosenbach  V.  Dreyfuss,  1  Fed.  391;, 
U.  S.  V.  Batchelder,  9  Int.  Rev.  Rec. 
98;  Warren  v.  Moody,  9  Fed.  673  j 
Thomas  v.  tj.  S.,  15  Ct.  01.  242  j 
Russell  V.  U.  S.,  15  Ct.  CI.  168,  Gnilf, 
C.  &,  S.  F.  Ry.  Co.,  V.  James,  48 
Fed.  148,  150;  Ana.  Alkali  Co.  v. 
Campbell,  113  Fed.  398;  Great 
Northern  Ey.  Co.  v.  Herron,  C.  C. 
A.,  136  Fed.  49;  U.  S.  E.  S.,  §§  636, 
948,  914,  5595;  5596.      '  " 

IT  Gilbert  v.  South  Cai-olina  I.  & 
W.  I.  Exposition  Co.,  113  Fed.  523. 
The  rule  was  applied  where  the  non- 
resident came  into  the  State  for  the 
sole  purpose  of  appearing  in  a 
criminal  proceeding,  in  ohedielice  to 
a  recognizance  previously  given  by 
him.  Kaufmah  v.  Garner,  173  I'ed. 
ooO.  ■-  ,' 

is  Bryan  v.  Ker,  222  U.  S.  107,  56 
L.  ed.  114. 

19  Hastings  v.  Herold,  184  Feil. 
7S9.-     -""     ■     ■" 

80  Wolf  V.  Cook,  40  Fed.  432. 
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upon  which  an  attachment  has  been  granted  may  be  supplied 
by  an  amendment  in  a  case  where  the  State  practice  does  not 
permit  such  an  amendment;*^  that  petitions  and  bonds  on  re- 
moval aris  process  within  the  statute  and  may  be  amended  in  a 
proper  case;^^  that  amendments  of  pleadings  will  be  allowed 
in  all  cases  authorized  by  the  State  statute.*'  Amendments  are 
rarely  allowed  to  the  plaintiff  in  penal  actions  and  actions  to 
enforce  forfeitures.**  It  has  been  said  that  United  States  Re- 
vised Statutes,  Section  602,  providing  for  the  continuance  of 
all  process,  pleadings. and  proceedings  during  a  vacancy,  is  a 
remedial  statute,  to  be  liberally  construed  in  aid  of  its  general 
purpose.*'  The  Supreme  Court  has  said,  speaking  of  the  act 
requiring  a  conformity  with  the  State  practice  in  actions  at 
common  law :  "There  can  be  no  doubt,  we  think,  that  the  mode 
of  service  of  process  is  within  the  categories  named  in  the  act ;"  ** 
but  where  the  Federal  court  adopted  a  rule  regulating  the  serv- 
ice of  process  in  acc6rdance  with  the  then  State  practice,  it  was 
held  that  service  thus  made  was  good  although  the  State 
practice  had  subsequently  ibeen:  amended.*''  It  was  so  held  when 
the  long  established  practice  of  the  Federal  court,  concerning 
service  upon  towns,  differed  froin  that  required  by  the  State 
statute.*'  Where  the  State  practice  requires  a  summons  to  run 
in  the  name' of  the  State,  the  summons,  if  properly  tested,  need 
not  run  in  the  name  of  the  United  States.*'  Where  the  State, 
statute  is  silent,  the  Federal  court  is  not  bound  to  follow  the 
State  practice  concerning  exemption  Jrom  service'"  and  the 
■determination  of  the  validity  thereof.'*     , 


81  Bowden  v.  Burnham,  59  Eed. 
752,  754;  Erstein  v.  Rothschild,  22 
:Fed.  61,  64;  Booth  v.  i)enike,  65 
Ted.  43;  infra,  §  369.    , 

28  Kinney  v.  Coljimbia  Sav.  &  L. 
Ass'n,  191  U.  S.  78,  48  L.  ed.  103. 

23  Leman  v.  Baltimore  &  0.  R. 
Co.,  128'' Fed.  111. 

24  U.  S.  V.  Batcheldpr,  9  Int.  Rev. 
Reo.  98.    , 

25  U.  S.  V.  Murphy,  82  Fed.  983. 

26  Amy  V.  Watertow,  130  .U.  S. 
301,  304,  32  L.  ed.  946,  947. 

STShepard  v.  Adams,  168  U.  S. 
618,  42  L.  ed.  602. 


28Elson  V.  Waterford,  135  Fed. 
247. 

29  Chamberlain  v.  Mensing,  47 
Fed.  435.  It  has  been  held  that 
the  power  of  the  Federal  Courts 
to  issue  the  writ  of  Capias  ad  sat- 
isfaoiendum  is  derived  from  the 
Judiciary  and  Process  Acts  Of  1789, 
and  is  not  affected  by  the  Illinoia 
Statute  of  June  17,  189^.  U.  S,  v. 
Arnold,  C.  C.  A.,  69  Fed.  987. 

80  Kaufman  v.  Garner,  173'  Fed. 
550.  ,  ,  , 

81  Kaufman  v.  Gainer,   173   Fed. 
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The  Eevised  Statutes  make  it  the  marshal's  duty  to  execute, 
throughout  the  district,  all  lawful  precepts  directed  to  him  and 
issued  under  the  authority  of  the  United  States^^*  and  give  him 
and  all'  his  deputies  the  same  powers  as  the  sheriff's  in  the  same 
State  and  their  deputies.'*  It  has  been  held  at  Circuit  that 
process,  other  than  subpoenas  ad  testificandum,  cza.  only  be 
served  by  the  marshal  qr  his  deputy;  *°  but  that,  when  the  laws 
of  the  State  give  such  power  to  a  sheriff,  the  marshal  may  ap- 
point a  person  to  serve  a  particular  writ  or  perform  any  other 
special  service,'*  that'  the  blank  form  of  a  writ,  signed  and 
sealed,  may  be  given  by  the  clerk  to  an  attorney;  that  the  at- 
torney may  fill  in  the  writ,  in  his  own  handwriting,  with  the 
names  of  the  parties,  style  df  action,  and  date ;  that  the  marshal 
may  give  the  attorney  a  blank  form  appointing  a  deputy  in 
which  the  attorney  may  write  the  name  of  the  process-^server; "" 
arid  that  when  the  writ  as  served  is  indorsed  by  an  attorney  not 
admitted  to  practice  in  the  Federal  court  but  qualified  for  ad- 
mission, the  court  may  amend  it  without  thereby  invalidating 
the  service,,  by 'substituting  another  attorney,  or  by  admitting 
the  attorney  to  practice  in  such  court.'*  The  validity  of  the 
service  of  a  summons  is  not  affected  because  a  copy  of  the  com- 
plaint, thereto  annexed,  contains  no  allegations  which  show  the 
jurisdiction  of  the  court.'* 

It  has  been  held  that  a  notice  of  a  motion  for  judgment  upon 
a  contract,  under  the  Virginia  code,*"  need  not  be  sealed,  nor 
signed,  by  liie  clerk,  although  it  is  the  first  proceeding  in  the 
suit." 

550 ;  Higham  v.  Iowa  State  Travel-  85  Schwabacker  v.  Eeilly,  2  Dill. 

ers'  Ass'n.,  183  Fed.  845.  127.     But  see  Amy  v.  WatertoWn', 

32  U.  S.  E.  S.,  §  787,  130  U.  S-.  i301,  304/32  L.  ed.  94i8, 

S3U.    S.   E.   S.,    §    788. "Deputy  947;  Hyman  v.  Chales,  12  Fed.  855; 

United   Sta;tes  Marshals  in  Alaska  U.   S.   v.  Jailer   of   Fayette   Coi, '  2 

appointed -under  the  act  of  May  17,  Abb.  U.  SI  265. 

1884,    may    execute    process    issued  36  Hyman  v.  Chales,  12  Fed.  855. 

by  United  Statfes  Commifesioners  ex-  37  Jewett  v.  Garrett,  47  Fed.  625. 

ercisingi  the    poTvers    of    Justices'  ssjijid. 

Courts  according  to  the  statutes  of  39  Goodman  v.  City  of  Ft.  Collins, 

Oregdn.      HoldSn    v.    Williams,    75  C.  C.  A.,  164  Fed.  970. 

Fed.  798.     See  supra,  §  340.  M  §   3211.                         ' 

34  Eussell  V.  Ashley,  Hempst.  546 ;  41  Leas  &  M'Vitty  v.  Merriman, 

Miller  V.  Scott,  6  Phila.  (Pa.)  484;  132  Fed.  510. 

Schwabacker  v.  Eeilly,  2  Dill.  127. 
Fed.  Prac:  Vol.  11.-91. 
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§  456.  Writs  of  prohibition.  A  writ  of  prohibition 'is  a 
writ  issuing  out  of  a  court  of  superior  jurisdiction,  and  directed 
to  an  inferior  court  foP  the  purpose  of  preventing  the  inferior 
tribunal  from  usurping  a  jurisdiction  to  which;  it  is  not  en- 
titled.^ A  writ  of  prohibition  is  a  civil  proceeding  even  when 
designed  to  stop  a  criminal  proceeding** 

The  Supreme  Court  has  power  to  issue  writs  of  prohibition 
to  the  District  Courts  of  the  United  States  when  proceeding  as 
co.urts  of  admiralty.*  In  a  similar  case  a  writ  of  prohibition 
may  issue  to  the  District  Court  of  the  United  States  for  the 
District, of  Alaska.*  Where  the  court  of  admiralty  has  juris- 
diction of  the  vessel  sued  and  of  the  subject-matter,  , the  Su- 
preme Court  will  not  interfere,  to  'correct  ah  error  in  the  de- 
cision,^ even  upon  a  question  as  to  the  validity  of  a  statute.* 
It  seems  that  the  Supreme  Court  has  no  power  to.  issue  a  writ 
of  prohibition; in  any  other  case,  except  when  necessary  for  the 
exercise  of  its, jurisdiction  in  some  matter  before  it;''  or  pos- 
sibly when  an  application  is  made  by  a  State,  public  minister, 
or  consul,*  but  the  writ,  has  been  granted  to  prevent  a  single 
judge  from  settling  a  decree  upon  a  mandate  iof  the  Supreme 
Court  under  "The  Act:  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies."  *     When  a  State  is  the 

§  456.     iHigh   on  Extraordinary  U.  S.  520,  26  L.  ed.  816;  Eoo  parte 

Remedies,  §  7'62.  Pennsylvania,  109  U.  S  .174,  27  L. 

The  history   of  the  writ  of  pro-  ed.  894;;  TSe  Fassett,  142  tJ.  S.  479, 

hibition  is  well  described  in  a  let-  484,  35  L.  ed.  1087,  1088  ;\Ke  Engles, 

ter     by     Professor     Theodore     W.  146-  U.  S.  357,  36  L.  ed.  1004;   Re 

Dwight  to  the,  iVeto  York  Tribune,  Morrison,   147   U.  S.   14,   37   L.  ed. 

in  reference  to  Re  Cooper,  138,  U.  60.     ,    :    .  , 

S.  44,  34  L.  ed.  993,  published  Jan.  6  HJa,  parte  Pennsylvania,   109  U. 

19,  1891,  reprinted  in  the  fourth  edi-  S.  174,  27  L.,  ed.  894'. 

tion  of  this  treatise  §  362.,   ■,  f  ;Ea>  parte  Goidoit,  1 '  Black, !  503, 

ZFarnsworth  v.,  Mpnta.na,  ,129  U.i  17  L.  ed.  :134,;,  iJe  ;Ghristy,  3  How. 
S.  104,  113,  32  L.  edi  616,  618;  292,  ll;L.,ed.  603;  Eos  ^arte  War- 
Smith  V.  Whitney,  116  U.  S.  167,  29  mouth,  17  Wall.  64,  21  L.  ed.  543;. 
L.,ed.  6P1.          ,  ,                ; ,  ,  ,,  Efv,  parte  iGraham,  10  Wall..  541,,'  19 

3U.   S.   k   S.,   §   688;    Eas  parte  L.,  ed.  .981;   iJe  Massachiisetts,  ,197 

Phqemx  Ins.|,Co.,  118  U.  ,S.  610,  30  U.  S,  482,. 49  L.  ed,  845, 

L.  ed.  274.      ,,:        ,           ,  ,  8  fie  Baiz,  135  U.  S.  4Q3,  34  L.  ed. 

4 Be  Cooper,  138  U.  S,  404,  34  ;L.  222.        ,i,. 

ed.  993.  9.Ea!  parte  U.  Si,  226  U.  S.  420,  57 

5  J5!a!  parte  Gordon,  105  U,  S:,  535,  L.ed.  — ;; 
26  L.  ed.  953;  Ex  parte  Hagar,  104 
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relator  the  writ  issuies  only  wken  the  respondents  are  aliens  or 
citizens  of  another  State."  -    :    ' 

The  Circuit  Courts  of  Appeal  cannot  issue  writs  of  prohibi- 
tion, except  where  that  writ  is  necessary  for  the  efficient'  adv 
ministration  of  ■the  particular  jurisdiction  for  which  they  are 
invested;**  and  when  an  appeal  or  writ/of  error  is  pending, 
or  an  attempt '  to'  take  such  an  appeal  or  sue  out.  such  a  writ 
has  been  made.**  They  cannot  issue  the  writ  when  a  writ  of 
error  or  appeal  is  merely  contemplated  *'  nor  to  prevent  a  judge 
from  hearing  a  cause  in  which  it  is  claimed  that  he  is  inter- 
ested.** : 

ISTo  District  Court  of  the  United  States  has  the  power  to 
issue  a  writ  of'  prohibition  except  when  necessary'  for  the 
exercise  of  its  jurisdiction  in  some  matter  previoiisly  before 
it.**  It  seems  that  the  Supreme  Court  of  the  District  of 
Columbia  has  the  power:  to  issue  writs  of  prohibition  directed  to 
inferior  courts  and  *  to  public  boards  and  officers  acting  in  a 
quasi  judicial  capacity  within  its;  territorial  jurisdiction.** 

It  is  doubtful  whether  any  court  has  jtheipower  to,  issue  a 
writ  of  prohibition  against  a  court-nbartial.*''  Where  the  court 
against  which  the  writ  is  sought  has  clearly. no  jurisdiction  of 
the  suit  or  prosecution  issued  before  it  originally  or  of  some 
collateral  matter  arising  therein,  and  the  defendant  theredUj 
has  objected  to  its  jurisdiction  at  the  outset,  and  has  no  other 
remedy  •  the  writ'  of  prohibition  should  issue,*'  and  a  .r.efusal  to 
grant   a  writ,   where   all  the  proceedings   appear   of   record, 

10  Be    Massachusetts,  197    U.    S.  is  See  argument  of :  Messrs,  Jeff. 

482,  49  L.  ed.  222.  ChaniJler    and    Eppa    Houston,  ,  in 

UU.  S.'v.  Williams,  C.  C.  A.,  67  Smith  v.  Whitney,  116  U.  S.   167, 

Fed.  384;  Re  Paquetj  C.  C.  A.,  114  173,  29  L.ed.  601,  602;  Act  of  Feb. 

Fed.  437;  Zell  v.  Judges,  G.  C.  A.,  27,  1827,  eh.  69,  §  2    (19  St.  at  L. 

149  Fed.  86.  253);    U.   S.   v.   S'churz,   i02   U.   S. 

12  U.  S.  V.  Williams,  C.  C.  A.,  67  378,  26  L./ed.  167;  Price  v.  State,  8 
Fed.  384;  Re  Paqiiet,  C!  C.  A.,  114  Gill  (Md.),'295,  310. 

Fed:  437;  Zell  v.  Judges,  G.  C.  A.,  "Smith   v.   Whitney;   116   U.  S. 

149  Fed.  86.'                          '   •  167,  17S,  29  L;  ed.  601,  603;  U.  B. 

13  Zell   V.   Judges,   C.   C.   A.,'  149  v.  Maney,   61  Fed.  140.'            ' 
Fed.  86.                                      '  "Be  Eice,  155  U.  S.  396,  39  L. 

'1*  iie  Paquet;  C.  C.  A.,  114  Fed.  ed.  198;  Re  N.  Y.  &  Porto  Rico  S.  S. 
437,      '  Co.,  155  U.  S.  523,  39  L.  ed.  246. 

16  U.   S.   E.   S.,   §   716;  Re  Bin-        ■   '  ^ 

inger,  7  Blatchf.  159.  '■ 
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may  be  reviewed  by  a  wi'it  of  error."  But  where  Iheye  is  an- 
other remedy,  by  appeal  or  otherwise,  or  where  the  jurisdic- 
tioiQ  of  the  court  is  doubtful,  or  depends  on  facts  which  arC;  Hot 
made  matter  of  record,  or  where  the  application  is  made  by  a 
stranger,  the  grant  or  refusal  of;  the  wrt  is,  discretionary ;  ^^  and 
it  is  not  obligatory  where  the.  case  has  gone  to  sentence  .and: 
the  want  of  jurisdiction  does  ;not  appear  upon  the  face  of  the 
proceedings,**  Prohibition  is  not  the  proper  remedy,  when  a' 
District  Court  has  improperly  taken  jurisdiction  of  a  suit 
against  a  non-resident.*'  The  requirement  of  a  bond  upon  an 
appeal  does  not  justify  the  issue  of  the  writ.** 

The  usual!  practice  is,  upon  an  application  regularly  called 
a  suggestioa  in  the  name  of  the  United  States  on  the  relatiqn 
of  the  party  aggrieved,  .for  the  court  to  grant  a  rule  to  the 
judge  sought  to  be  prohibited,  to  show  cause  why  the  writ 
should  not  issue,  and  to  accompany  the  rule  with  an  order' 
that  he  proceed  no  further  in  the  case  till' :the ,  decision  of 
the  iSupreme  Court  in  the  premises.*'  It  has  been  said  that 
when  the  suit  complained  of  is  brought  by  a  .private  person 
he  may  be  joined  a's  a  defendant;  but  that  when  it  is  a 
suit  or  prosecution  on  behalf  of  the  government  the  writ  of 
prohibition  can  go  to  the  court  only.*® i;i  The  proceedings  of 
a  court-martial  cannot  be  prohibitedi  by  such-  a  writ  addressed  ^ 
to  an  officer' who  ordered  the  court-martial  to  convene,  but  is. 
not  himself  a  member  of  it.*''  'The  application  for  the  writ; 
,-^      ■'  ■    i        ■■-■,!  '      '■',',..., 

19  Smith   V.   Whitney,    116   U.   S.       Eubber  Tire  Co.  v.  Ferguson,  C.  C. 
167,  173,  29  L.  ed.  601,  602.     "  A,,   183  Fed.  756. 

20  Re  Rice,  155  U.  S.  396,  39  L.  **  Smith   v.   Whitney,    116 ,  U.    S. 
gj   198_                                                          167,    173,   29   L.   ed.    601-,    602;  ,Re 

81 W  Rice,  155  U.  S.  396,  39  L.       ^°''P^'"'   ^^^  U.  S,.472,.  49q,   36  ,1., 
ed^  198 ;  Re  If.  Y.  &  Porto  Rico  S.       '^-  ^^^'  ^^^ '  ^'  ^''^'  ^^^  ^-  ^-  ^^^' 


S.  Co.,  155  U;  S,  523,  39  L.  ed.  246. 
Re  "Cooper,  143  U,  S.  472,  495,  36 
L.  ed.  232,  239;   Am.   Construction 


403,  39  L.  ed.  198,  201. 

^EsB    parte    Wisner,    203    U.   :S. 
449.   461,  51  L.  ed.; 264,,  268. 

8*Alexander  v.  Crollot,  199  U.  S. 

Co.  V.  Jaclssonyijl^,  T.  &  K.  Ry.  Co.,  gg^    gg  ^    ed    317 

148  U.  S.  372,  379,  37  L.  ed.  486.  ^',^.  g  ■^_  Hoijman,  4  Wall.  1S8. 

Ba>  j)arife  Olclahoma,  22Q  U.  S.  Igl,  jg  ^   ed.  354. 

55  L.  ed.'  431.'    The  denial  of  the,  86  Smith   v.   Whitney,   116   U..;S. 

writ  is  not  an  adjudication  that  the  167,   176,   29   L.   ed.   601,   603,  per 

court  below  had  jurisdiction  of  the  Gray,  J.                                   ,          . 

suit    or    proceeding.      Consolidated  27  Ibid. 
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s'houlcli  be  supported  by  an. affidavit  where  the  motion  for  the 
writ  of  prohibition  is  founded  upon  matter  not  appearing  upon 
the  face  of  the,  proceeding  below.^'  It  is  the  duty.of  the  re- 
spondent to  produce  any  eyidejice  that  exists  to  countervail  the 
petitioner's  proof  p-f  such  nevy  matter,*® 

The  writ  of  prohibition  cannot  be  used  to  correct  errors  of 
a  court  in  deciding  ma,tters  of  law  or  fact  within  its  jurisdic- 
tion,*" or  to  undo  what  ha,s  been-  done ;  *^  nor  after  a  cause  is 
finished  below.'*  "The  only  effect  of  the  writ  is  to.  suspend  all 
action;  and  to  prevent  any  further  proceeding  in  the  prohibited 
direction." »»     '         '     "  /  \  [''.'" 

§457.  Mandamug.  The  writ  of  mandamus  is  a  command 
i'ssuiug  in  the  name  of  the  tJnited  States  directed  lio  a  person, 
corporation,  or  inferior  court  within  its  jurisdiction,  requiring 
it  so  do  some  particular  thing  therein  specified,  whch  pertans 
to  its  office  or  duty,  and  which  the  court  issuing' 'the' writ  de- 
termines to  be  its  iduty.-^  The  Supreme  Court  has  power  to 
issue  writs  .bf  mandamus,  in  cases  warranted  by  the  principles 
and  usages  of'  law,  to  any  Gourtsdapjpointed  under  the  authority 
of  the  United;  States  ;*  or  where  la  State  or  an  ambassador,  or 
other  public  minister,  or  a  consul  or  vice-consul  is  a  party,  to 
persons  holding,  office  under  the  authority  of  the  United  States,' 
but  when  a  State  is  a 'party^  only  wh,en  such  officer  i^  a  citizen 
of  another  State,*  The  Constitution  prohibits  the  grant  to  that 
coujrt  of  any,, further,  original  jurisdiction  to  issue  writs  of 
mandamus -to  officers  of  the  United  States.*  The  constitution- 
ality of  the  grant  td  the 'Supreme  Court  of  power  to  issue  v^rrits. 
of  m'aiidainus"  tp  other  coizrts  of  the  United  States  has  been 

SSRe  Baiz,,  135   U.  S,   403,   430,  aU.  S.  E.  S.,   §  688;   jBe  Green, 

34  L.,  ed.  222,, 230,  per  Fuller,  G.  J.^  141  Uv  S.  325,.  35  L.  ed.  765. 

»Ibid,  SU;   S.  R.  S.,   §   688.     See  Ken- 
so  Smith  y,   Whitney,    116  .U.   S.  tucky.v.  Dennison,  24  How.  66,  16 

167,  176,  29  L.  jed.  601,  603.  L.  ed.  717;  Virginia  v.  Rives,  100  U. 

81 U.  S.  V.  Hoffman,  4  Wall.  158,  S.  313,  336,  25  L.  ed.  667,  668,  Re 

18  i.  ed.  354.  Baiz,  135  U.  S.  403,  34  L.  ed.  222; 

as  Ex  parte  Joins,  191  V.  S.  93,  Virginia  v.  Paiil,  148  U.S.  107,  37 

48  L.  e4,  110.  L.  ed.  .386. 

ss;U.  S,  V.  BtofFman,  4  Wall.  158,  *Re  Massachusetts,  197  U.S. 482, 

18  L.  ed.  3S4.               ;:■.,,  49  L.  ed.  845. 

.§  457.  ,  iSio  parte. \Cr^ne,  5  Pet.  BMaihury  v;  .Madison,  1  .Cranch,' 

189,  190,  8  L.  jsii.  92,; 93.,     .          .  ;  .  137,  2  L.  ed.  60. 
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upheld  on  the  ground  that  such  a  writ  is  in  the  nature  of 
appellate  jurisdiction.®  The  Circuit  Courts  of  Appeal  have 
jurisdiction  to  grant  the  writ  of  mandamus  ih  aid  of  their 
appellate  jurisdiction,''  and  to  prevent  such  jurisdiction  from 
being  defeated  by  unauthorized  action  of  the  District  Court.' 
Such  a  court  has  no  power  to  compel  a  District  Court  to  take 
original  jurisdiction  of  a  cause/  or  to,  dismiss  a  case  for  want 
of  jurisdiction  as  a  Federal  court,"  when  .the  jurisdictional 
question  is  Pederal  in  its  nature;  but  it  has.  been  said  that, 
it  may  do  so  when  the  jurisdiction  is  disputed  upon  other 
grounds;  *^  and  it  may  compel  a  District  Court  to  proceed  in  a 
case  which  the  latter  has  stayed  under  the  belief  that  it  ha/sno 
jurisdiction  of  the  same.'* 

A  mandamus  will  issue  to  compel  a  court  to  exercise  its  dis- 
cretion in  one  way  or  another.'*  A  mandamus  will  issue  to 
compel  a  court  to  proceed  in  a  case  which  it  has  dismissed  for 
want  of  jurisdiction,  when  the  record  before  the  lower  court 
showed  its  jurisdiction,  and  there  is  no  review  by  appeal  or 
writ  of  error ; "  but  not  when  through  mistake  a  paper  show- 

^Eo!  parte  Crane,  5  Pet.  189,  190,  UDowagiao  Mfg.  Co.  v.  McSherry. 

8  L.  ed.  92,  93.  Mfg.  Co.,  C.  C.  A.,  155  Fed.  524.    , 

?  Barber  Asphalt  Pav.  Co.  v.  Mor-  iZMoClellan  Vi  Garland,  217  U.  S. 

ris,  C.  C.  A.,  132  Fed.  945 ;  Eao  parte  268,  54  L.  ed.  762. 
Chicago  Title  &  Tr.  Co.,  C.  C.  A.,  i»  Ex    parte    Crane,    5    Pet.    189, 

146  Fed.  .742.  190,  8  L.  ed.  92,  93;  Ex  parte  Mor- 

8  McClellan  v.  Carland,  217  U.  gan,  114  U.  S.  174,  29  L.  ed.  1351;  ■ 
S.  268,  54  L.  ed.  762.  Ex  parte  Parker,  120  U.  S.  737;,  30, 

9  McClellan  v.  Carland,  217  U.  S.  L.  ed.  818;  Re  Hohorst,  150  U^  S. 
268,  28Q,  54  L.  ed.  762,  766,  where,  653,  37  L.  ed.  1211. 

upon  certiorari,  the  Supreme  Court  1*  Insurance  Co.  v.  Comstock,  1 6 

directed   the   Circuit   Court  of  Ap-  Wall.  258,  21  L.  ed.'493;  Eailroad' 

peals  to  issue  such  a  writ.     XJ.  S.  Co.  v.  Wiswall,  23  Wall.  507,  23  L. 

ex  rel.  Mudsill  Min.   Co.  v.   Swan,  ed.  103;  Hoadley  v.  San  Francisco, 

C.  C.  A.,  65  Fed.  647;  Collin  County  94  U.  S.  4,  24  L.  ed.  34;  Ex  parte 

Nat.    Bank    of   McKinney,    Tex.    v.  SchoUenherger,  96  U.  S.  369,  24  L. 

Hughes,    C.   C.    A.,    152    Fed.    414;  ed.  853;  iJa?  parte  Eailway  Co.,  103 

Dowagiac    Mfg.    Co.    v.    MeSherry  U.  S.  794,  26  L.  ed.  461;  Ex  parte 

Mfg.  Co.,  C.  C.  A.,  155  Fed.  524.  Baltimore  &  0.  E.  Co.,   108  U.   S. 

10  U.  S.  V.  Severens,  C.  C.  A.,  71  566,  27  L.  ed.  812;  Hollon  Parlfer., 
Fed.  768.  See  New  Liverpool  Salt  Petitioner,  131  U.  S.  22],  33  L.  ed. 
Co.  V.  Wellborn,  C.  C.  A.,  160  Fed.  123.'  But  see  Re  Burdett,  127  U.  S. 
923.  711,  32  L.  ed.  321.  Re  p'ennsylvaiiia 
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ing  the-  jurisdiction  was  not  in  tiie  record  and  before  the 
court. ^*  iAfter  a  case  has  proceeded  to  the  filing  of  a  declara- 
tion and  a  plea  to  the  jurisdiction,  or  its  equivalent,  and  judg- 
ment'in^  favor  of  the  plea  and  for  a  dismissal  of  the  action,  the 
plaintiff  is  confined  to  his  remedy  by  writ  of  error,  and  cannot 
by  mandamiis^  compel  the  inferior  court  to  take  jurisdiction 
of  his  case.*^  The  writ  of  mandamus  may  issue:  to  compel  a 
Circuit  Court  of  Appeals  to  take  jurisdiction  of  a  writ  of  error, 
which  it  hals  improperly  dismissed ; "  but  not  to  remand  a  case 
where'  jurisdiction  is  claimed  upon  the  ground '  of  a  separable 
controversy  between  citizens  of  different  States/'  nor  where 
there  is  a  controversy  als  to  whether  the  suit  is  of  a  civil  nature 
or  for,  a  penalty,''®  or  whfere  a  difference  of  citizenship  appears, 
but  the  record  does  not  show  the  residence  of  one  or  more  of 
the  parties,**  nor,  it  seems,  in  any  case  where  jurisdiction  is 
claimed  because  of  difference  of  citizenship  and  the  question 
may  be  reviewed  upon  appeal  or  writ  of  error ;  *^  to  compel 
a  District  Judge,  of  the  TJaiited  States  to  order  the  marshal,  to 
deliver  to  the  county  jailer  certain  prisoners  convicted  under 
indictments,  or  other  criraiiial  proceedings,  illegally  removed  to 
the  District  Court  of  the  United  States ;  **  to  compel  the  allow- 

Co.,  137, U.  S.  451,  453,  34  L.  ed.  ^Eis  parte  Gruetter,  217   U.   S. 

736,739.  586,   54  L.   ed.   892. 

KiSe  Sherman,  124  U,  S.  364,  31  20I]bid. 

Li  ed.  423.  '^^  Ex. parte  Hoard,  105  U.  S.  578, 

IB.Ba!  pd7*ie  Baltimore  &  O.K.  Cb.i  26  L.  ed.  1176;  Ex  parte  Harding, 

108  U.   S.   566,  27  L.  ed.  812;   Ex  219  U.  S.  363,  55  L.  ed.  252;  over- 

parte  Railway  Co.,  103  U.  S.  794,  26  ^•'^""S  '"^  ^^^^  "-^^P^^*  Ea>  parte  Wis- 

L.   ed.    461;    iSe   Pennsylvania   Co.,  ^er,.203  U.  S..449,  51  L.  ed.  264; 

137  U.  S.  451-  453,  34  L.  ed.  738,  -Si^^Ioore,  209  U.  S.490,  52  L.  ed. 

i    ■                                  .  904;    and    dlsapproying  >Jce    Winn, 

1"    ,,,,        „  rt,    .  .  „        „  213  U.  S.  458,  53  L.  ed.  873,  -which 

w  Matter  of  Christensen  Eng.  Co.,  .    ,■■    j.,    x  xi,  j..         ,.4.1.      ii. 

.  holds  tnati  the  question  whether  the 

194  U.  S.  458,  48  L.,ed.  1072;  He  ^^^^^    „j    ^^.^  ^^^^    ^^^^    the 

Merchants'  Stock  &  Grain  Co.,  2?3  Qo„stitution  or  laws  of  the:  United 

U.,S.  ?39,  56  Ji.  ed.  584.           ,  states  may  be  reviewed  by  manda-, 

ISiJe  Pollitz,  206  IJ.  S.  323,  51  ii,  ^^g. 

ed.  1081,-in  which  the  writer  was  88  Virginia   y.   Eives;    100   Ui    S. 

oppnsiel,;     Ea!:, parte   Nebraska,    209  353^   323;   329,   25   L.   ed.   667,   671, 

y.  S.  436,  52  L.  ed.  876;  Exo  parte  673;    Virginia    v.:  Paitl,    148   U.    S. 

Harding,,  219  U.  ,S.  363j  55  L.  ed.  107,   37  ,  L.   ed.    386;    Kentucky   v. 

252.  :      .                   .  Powers,  201  U   S.  1,  50  L.  ed.  633. 
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ance  of  an  appeal,*'  provided  the:  applicant  was  a  party  to  the 
suit;  "*  to  compel  a  judge  to  settle  a  bill  of  exceptions  and  to isign^ 
the  same  after  it  has  been  settled  by  him,*'  but  not  to  sign  a  bill 
of  exceptions  which  he  considers  does  not  state  correctly  the 
proceedings  beforehim ;  **  to  compel  a  court  to  proceed  in  a  suit 
which  it  had  improperly  stayed;*''  to  compel  a  judgei  to  set 
aside  an  order  denying  an  injunction  and  vacating  a  restraining 
otder  which  he  has  previously  granted  forbidding  action;  by  an 
officer  of  a  State;  **  to  set  aside  an  order  beyond  its  jurisdiction 
made  subsequent  to  a  final  decree,*'  tq\  talce  jurisdiction , of  a 
writ  of  scire  facias  -which  it  has  improperly  quashed^;  *'  to  pre- 
scribe the  method  and,  direct  the  service  of  a  writ  of  scire  facias, 
and,  after  due  service,  to  take  jurisdiction  of,  and  ;1;o  decide,  the 
issues  raised; ''  to  compel  a  court  to  proceed  to  judgment,'*  and 
when  the  act  of  signing  the  judgment  was  purely  ministerial,  to 
sign  the  same;*'  to  execute  a  judgment  it  has  rendered;'*  to 
execute  a  previous  mandate  of  the  Supreme  Court ; ''  or  of  a 


23  Eo!  parte  Jordan,  94  U.  S.  248, 
24  L.  ed.  123;  Ex  parte  Eailroad 
Co.,  95  U.  S.  221,  24  L,  ed.  355; 
Vigo's  Case,  21  Wall.  648,  22  L.  ed. 
690.  But  it  was  said  that  the  writ 
may  be  denied  where  the  order  ap-^ 
pealed  from  was  wholly  discretion- 
ary, or  where  the  discretion  was 
properly  exercised.  Lewis  v.  Balti- 
more &  L.  E.  Co.,  0.  C.  A.,  62  Fed. 
218. 

24^0!  parte  Cutting,  94  U.  S.  14," 
24  L.  -ed.  49. 

zsChateaugay  0.  &  I.  Co.,' Peti- 
tioner, 128  U.  S.  544,  32  L.  ed.  508. 
See  Ex  parte  Crane,  5  Pet.  189,  190, 
8  L.  ed.  92,  93. 

-zeEx  parte  Bradstreet;  4  Pfet. 
102,  7  L.  ed.  796. 

2T  Livingston  v.  Dorgenois,  7 
Cranoh,  577,  3  L.  ed.  444;'  Barber 
Asphalt  Pav.  Co.  v.  Morris,  C.  C. 
A.,  67  L.E.A.  761,  132  Fed.  945; 
McClellan  v.  Carland,  217  U.  S. 
268,   54  L.  ed.  762. 

88  Ex  parte  Metropolitan  WAter 
Co.,  220  U.  S.  539,  55  L.  ed.  575. 


29  New  Liverpool  Salt  Co.  v.  Well- 
born, C,  C.  A.,  160  Fed.'  923,  but 
see  Ex  parte  Bradstreet,  8  Pet.  588, 
8  L.  ed.  1054. 

iOEe  Connaway,  178  U.  S.  421,  44 
L.  ed.  1134. 

»1  Collin  County  Nat.  Bank  of 
McKinney,  Tex.  v.  Hughes,  C.  C.  A., 
152  Pe4.  414. 

32  Life  &  Fire  Ins.  Co.  v.  Wilson, 
8  Pet.  291,  8  L.  ed.  949;  Life  &  Fire 
Ins.  Co.  V.  Adams,  9  Pet.  571,  9  L. 
ed,  233 ^ 

33  Ex  parte  Bradstreet,  .  6  Pet. 
774,  8  L.  ed.;577;  iLife  &  Fire  Ins. 
Co.  V.  Wilson,  8  Pet  291,  8  L.  ed. 
949 ;  Ex  parte  Many,  14  How.  24, 
14  L..  ed.  311.  But  see  Ex  partp, 
Morgan,  114  TJ.  S.'  174,  29  L.  ed, 
135. 

.84  U.  S.  V.  Peters,  5  Cian'ch,  115,' 
3  L.  ed.  53;  Stafford  v.  Union  Bank, 
16  How.  135,"'i4  L.  ed.  876. 

ss  White  V.  U.  S.,  1  Black,  501,  17 
L.  ed.  227;'  U.  S.  v.  Fosktt,  21' 
How.  445,  16  L.  ed.  186 ;  Em  parte 
Dubuque  4  P.  E.  Co.,   1  Wall  09, 
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Circuit  Court  of  Appeals;'*  and  to  compel  the  reinstatement 
in  a  cotlrt  of  the  United  States  or  of 'the  District;  of  Columbia 
of  ail  attoKttdywho  had  been  disbarred,  in  a  case  of  which  the 
court  had'nb  jurisdiction  or  acted  with  flagrant  impropriety.''' 
It  has  beeri  said  that  the  wifit  might  be  granted  to  compel  the 
court  to  direct  a  witness  to  answer  a  question  put  to  him  in  he 
course  of  his  deposition,  but  held  that  this  canjaot  be  done  unless 
there  has  been  a  strict'  compliance  with  all  the  prbVisioiis  of 
the  statute.*'  A  mandaipius  will  not  be  .i,ssue4  when  there  is  any 
other  apjirppriate  relief, '^y— as,  for  example,  by  writ  of  error  or 
appeal,*"  nor  to  control  the  exercise  of  discretion,*^  except,  pos- 
sibly, .Ja  case  of  a  very  fl^rant  abuse  of  discretion.*"  The..\yrit 
of  mandamus  has  ^eendeiiied,  when  asked  to  compel  a  coiirt  or 
judge  to  allow  or  refuse  an  apaendment  of  a  pleading,*'  to  order 


17  L.  ,^d.  314;  Re  JVasIjington  &  G, 
il.  Co.,  140  U.  S.  91,  inj^ro,  Cllapter 
on  Writs  of  Error  .  and  Appeals. 
!But  see  Eic  parte  Railway  Co.,  101 
y,  S.  711,  25  L.  ed.  872;  Be  Humes, 
149  U.  S.  '192^  37  i.  ed.  698. 

asEx  parte  Chicago  Title  &  Tr. 
Co.,  C.  C".  '4/,Vl^6  I'ed.  742."    .     , 

SI  Esc  parte  Bradley,  7  Wall.  364^ 
iS  L.  ed,  214;  Ex  parte  Koliiiison, 
19  Wall.  506,  2§  L.  ed.  205.  '  But  see 
Ex  parte  Burr,  9  Wheat.  529,  6  L. 
ed.  152;  Ex  parte  feecomiie,  19  How. 
9,  15  L.  ^.  565;  Mx  parte  Wajl,  107 
U.  S.  265,'  27  L'.'  ed.  552;  Re  Green, 
141  y.  8.  325,  35  L.  ed.  765.'  But 
see'Sarnes  y.  Lyons,  CO.  A.,  187 
Fed.  881.     ■'■  ■''■--'■ 

88  Be  Robert  Gair  Co.,  C.  d.  A., 
196  'F'ecl.  492!  ' 

89  Bank  of  Columbia,/ y.V 'Sweeny, 
1  Pet,  Ji67,  7  L.  ed.  265;  U.  S.  v. 
Addison,  22  How.  174,  J6  J.,  ed. 
SOA},EXj parte.  Newqaajp,,  14  ■'W^all. 
152,  20  ii.  ed.  877;  Be  Morri,son, 
1,47, y,  S^14i  26,37.^.  ed.;60,  65. 

40^0!  parte  Newman,  ,14  Wal]. 
1S2,  r20  L.  pd,  ,877t;  Ex,  parte  Bal- 
timore &.;0.R..  Co.,  108  U,  S.  .561, 


27  L.,  ed,  812;  Ex  parte  Brown,  i;|6 
U.  S.  401,  29  L.  ed.  676;  Coimecti- 
cut  Mut.  L.  Ins.  Co.,  Petitioner,  131 
U.  S.  App.  clxxxi;  lie  Mdrrison,  147 
U,  S.  14,  26,  37  L.  ed.  60,  05;  Am. 
Const'r^  Co^  v.  Jacksonville,  T.  & 
K.  W.  Ry.  Co.,  148  U.  S.  372^  3^79, 
'37"  L.  ied.  486,  489.  An  appeal  from 
an  interlocutory  injunction  affords 
an  adequate  remedy.  Ex  parte  Ok- 
lahoma, 220  U.  S/191,  55  Ii.  ed. 
431;  Dowagiac  Mfg.  Co.  v.  McSher- 
ry  Mfg.  Co.,  C.  C.  A.,  155  Fed.  524. 

*1  Ex  parte  Railway  Co.,  101  U. 
S.  711,  25  L.  ed.  872;  Ex  parte  Rotf- 
erts',  6  Pet.  '^16,  8  L.  ed.  375;  '.Baj 
parte  Davenport,  6  Pet.  661,  8  L. 
ed.  537;  Ex  parte  Bradstreet,  7  Pet. 
634;  8  L.'  ed.  810;  Ex  parte  Brad- 
stree;t,  4  Petri02,  7  L.  ed.  796;  Eh 
porie  Bradstreet,  8  Pet.  588,  8  L. 
ed.  1054;  Ex^  parte  Milwaukee  K. 
Co.,  5  Wall.  188,  16  L.  ed.  676;  Life 
&  Fire  Ins.  Co.  v.  Wilson,  8  Pet. 
291,  8  L.  e,d.  949. 

i^Ex  parte  Bradley,;  7  Wall.,56i, 
19  L.^ed.i214. ,     ,,    r'   , 

*iEx  parte  Brad^tireet,  7  Pet. 
.634,  8  L,i^d.  810. 
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the  withdrawal  of  a  plea,**  to, allow  the  filing  of  double  pleas,** 
upon  the  application  of  a  private  individual  to  remand  a  civil 
case  after  a  motion  for  a  remand  had  been  denied, by  the  court 
below,**  to  retaili  jurisdiction  of  a  case  which  ha:d  been  re- 
manded to  the  State  court  since  the  act  of  March  3,  1887,*'  to 
vacate  interlocutory  orders  which  did  not  terminate  the  suit,** 
to  vacate  a  preliminary  injunction,*®  to  vacate  an  order  setting 
aside  a  non-suit, "''  to  punish  a  party  for  an  alleged  contempt,^^ 
to  open  a  default,*^  to  quash  a  writ  of  execution,**  to  adiiiit 
a  prisoner  to  bail,**  to  diminish  the  amount  of  bail  required  for 
a  prisoner's  discharge,**  to  approve  a  bond,**  to  compel  the  issxle 
of  a  subpoena  duces  tecum,^''  to  grant'  a  rehearing,**  to  receive 
further  proofs  on  an  appeal  in  admiralty,**  _  to  va;cate  an 
order  directing  a  district  attorney  and  a  marshal  to  deliver  the 
official  books  of  record  to  persons  appointed  by  the  President  as 
their  successors,  whose  title  they  disputed,**  to  transmit  a  partic- 
ular specified  paper  with  the  transcript  of  the  record.*^    It  will 


**i!?a!  porte  Sweeny,   1  Pet.  .567, 

7  L.  ed.  265. 

45  Ex  parte  Davenport,_  6  Pet.  661, 

8  L.  ed.  537.  , 

i^^Ex  parte  Hoard,  305  U.  S.  578, 
26  L.  ed.  1178;  Re  Pollitz,  206  U. 
S.  323,  51  L.  ed.  108] ;  Ex  parte 
Nebraska,  209  U,  S.  436,  ,52  L.  ed. 
876;\Ba>  parte  Harding,  219  U.  S. 
363,  55  L.  ed.  252,  supra. 

iIRe  Pennsylvania  Co.,  137  U.  S. 
451,  453,  34  L.  ed.  738,  739. 

«  Ex  parte  Hoyt,  13  Pet,  279,  10 
L.  ed.  161;  Ex  parti  Whitney,  13 
Pet.  404,  10  L.  ed.  221;  Gain  v. 
Eelf,  15  Pet.  9,  10  L.  ed.  642;  Ex 
parte  Perry,  102  U.  S.  183,  26  L. 
ed.  43;  Ex  parte  Schwab,  98  U.  ,S. 
240,  25  L.  ed.  105;  Am,  Constr.  Co. 
V.  Jacksonville,  T.  &  K.  W..  Ky.  Co., 
148  U.  S.  372,,  379,  37  li.  ed.  486, 
489. 

49  Ex  parte  Schwab,  98  U.  S.  240, 
25  L.  ed.  105. 

60  ^0!  parte  Loring,  94  U.  S.  418, 
24  L.  ed.  165. 

SI  Minnesota  Moline  Plow  Co.  v. 


Dowagiac  Mfg.  Co.,  C.  C.  A.,  126 
Fed.  746. 

iiEx  parte  Roberts,'  6  Pet.  2i6, 
8  L.  ed.  375., 

"  U.  S,  ex  rel.  Harless  v.  Judges, 
C.  C.  A.,  85  Fed.  R.  178.  '  -, 

54  Ex  parte  Plippin,.  94  U.  S.  348, 
24  L.  ed.  194;  U.  Sj^ex.  rel.  Hajless 
V.  Judges,  C.  C.  A.,  85  Fed.  177.  But 
see  Hudson  v.  Parker,  156  U.  S. 
277,  39  L.  ed.  424. 

85  Ex  parte  Taylor,  14  How.  3,  14 
L.  ed!  302., 

66  Ba,  parte  Milwaukee  R.  Co.,  .5 
Wall.  188,  18  L.  ed.  676.  '  \ 

67  Vacuum  Cleaner  Co.  v.  Piatt, 
C.  C.  A.,  196  Fed.  398,  But  see 
Dowagiac  Mfg,  Co.  v..  Lochren,  C. 
C.  A.,  143  Fed.  211. 

68U.  S.  V.  Bullock,  6  Pet.  485, 
note,  8  L.  ed.  473,  note.  ' 

69  JJe  Hawkins,  147  U.  S.  486,  37 
L.  ed.  251. 

eoRe  Parsons,  150  U.  S.  150,' 37 
L.  ied.  1034.  "= 

BiStarcke  v.  Klein,  0.  C.  A.,  62 
Fed.  502.    The  proper  remedy  seems 


'§■45';^]     .«-''-'  MANDAMUS.  1451 

riot  issue  except  in  an  extraordinary  case  against  a  judge  where 
there  is  no  proof  of  a  demand  that  he  do  as  the  writ  would  di- 
rect.®* Where  the  record  shows  apparent  jurisdiction,  the  writ 
will  not' be 'issued  to  compel  a  dismsisal  of  a  cause  for  want 
thereof,  unless  evidence  showing  such  a  defect  is  before  the 
court.®*  It  is  not  the  office  of  a  mandamus  to  direct  a  court  to 
decide  in  a,  particula:r  way  the  matter  before  it  within  its  juris- 
diction,®* even  "when  there  is  no  remedy  by  writ  of  error  or  ap- 
peal.®= 

The  issue  of  the  writ  is  within  the  discretion  of  the  court.®® 
As  a  general  rule  a  writ  of  mandamus  will  not  issue  when 
there  is  any  other  adequate  remedy  for  the  relator,*''  but  the 
want  of  any  other  remedy  does  not  always  authorize  the  issue 
of  the  writ.®' 

The  District  Courts  of  the-  United  States  have  power  to  issue 
a  mandariius,  upon  motion  of  the  Attorney-General  or  any  Dis- 
trict Attorney  of  the  United  States,  to  comipel  any  officer  of 
the  United  States  to  file  th^  bonds,  make  returns,  and  perform 
any  other  duties  required  by  chapter  95  of  laws  passed  at  the 
'  Second  Session  of  the  Forty-third  Congress,  relating  to  costs 
and  fees ;  ®'  and  to  compel  the  Union  Pacific  Eailroad  Com- 
pany to  operate  its  road  as  required  by  law.''®    As  long  as  the 

to  be  a  certiwari  for  a  diminution  66  Re  Cleland,  218  U.  S.  120,  122, 

of  the  record.     See  infra,  §  460.  54  L.  ed.  962,  964,  where  it  was  said 

6*Edi"nburg  Coal   Go.  v.  Humph-  that  the  delay  and  inconsistent  po- 

reys,  C.  C.  A.,  134. Fed.  839.  sition  of  the  petitioner  to  the  writ 

63  Re  Cleland,  218  XJ.  S.  120,  54  .might  be  a  ground  for  denying  the 

L.  ed.  962.  Where  the  evidence  was  same.    Dowiagiac  Mfg.  Co.  v.  Loch- 

not  before  the  court  of  review,  it  ren,  C.  C.  A.,  143  Fed.  211. 

refused  to  issue  the  writ  to  compel  S'  Re  Pennsylvania  Co.,  137  U.  S- 

the    dismissal    of    prooeedingse    in  451,  453,  34  L.  ed.  738,  739. 

bankruptcy  against  the  corporation,  68  Ness  v.  Fisher,  223  U.  S.  683, 

on    the   ground    that    the    petition  56  ,L;  eiJ.  610.    i_ 

failed  to  show  that  such  corporation  69  18  St.  at  L.  333. 

belonged  to  the  class  specified  in- the  70 17  St.  at  L.  509,  §  4;  U.  S.  v. 

statute.    Matter  of  Eiggs,  214  U.  ,S.  U.  P.  E.  Cq.,  2  Dill.  527;  U.  P.  K. 

.9,  53  L.  ed.  887.  Go.  v.  Hall,  91  U.  S.  343,  23  L.  ed. 

64Ue  Morrison,  147' U.S.  1,-  26,  428.    It  seems  that  the  corporation 

37  L.  ed.  :S5,  65.    Dowagiao- Mfg.  Go.  njay  be  thus  compelled  to  operate 

V.  MeSherry  Mfg.  Co.,  C.  G.  A.,  155  its  telegraph  lines  by   itself   alone 

Fed.  524i'.  through -ita  own  corporate  officers. 

65  Re  Rice,  155  U.  S.  396,  39  L.  Union  Pac.  Ry.  Co.  y,  U.  S.,  59  Fed. 

ed.  198.  813,  833. 
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Oommerce  Court  continues  to  exist,  it  has  exclusive  jurisdiction 
to  grant  the  writ  of  mandamus  to:  compel  the  compliance,  by 
railway  companies  and  other  common  carriers,  with  the  pro- 
visions of  the  Interstate  Commerce  Act;''^  but  the  writ  will 
not  be  issued  unless  the:  matter  has  first  been  submitted  to  the 
Interstate  Commerce  CommissioH.'*  The  Commerce  Court 
has  no  jurisdiction  to  compel  the  Interstate  Commerce  Commis- 
sion to  entertain  a  complaint  which  the  commission  has  dis- 
missed imder  the  belief  that  it  is  beyond  its  jurisdiction.'^ 
Such  a  writ  may  be  issued  by.  the  Supreme  Court  of  the  District 
of  Columbia.'*  It  was  held  that  the  Circuit  Court  of 'the 
United  States  for  the  Southern  District  of  ifTew  York  had  the 
power  to  grant  the  writ  to  compel  the  Board  of  General  Apprais- 
ers to  examine  and  decide  a  case,  of  which  it  had  jurisdiction 
under  the  Customs  Administriative  Act.'° 

Otherwise  those  courts  have  ni)  power  to.  issue  a  writ  of  man- 
,  damns,  except  when  necessary  for  and  ancillary  to  the  exer' 
cise  of  their  respective  jurisdiction  in  another  matter ;  '*  even 


"Jud.  Code,  Sec.  207,  36  St.  at 
L.  1087.  See  Sees.  75,  151,  supra, 
25  St.  at  li.  862,  §§  6,  10,  23,  as 
amended  by  Act  of  June  29,  1906, 
oh.  3591,  34  St.  at  L.  585.  See  U. 
S.  V.  Delaware,  L.  &  W.  R.  Co!,  40 
Fed.  101,  105.  The  writ  was  denied 
where  the  relator  based  his  claim 
for  relief  upon  a  contract  made  ^  in 
aid  of  the  Johnson  Act  fixing  an 
equitable  basis  for  the  distribution 
of  cars.  U.  S.  ex  rel.  Greenbrier 
Coal  &  Coke  Co.  v.  Norfolk  &  W. 
Ry.  Co.,  C.  C.  A.,  143  Fed;  266,  re- 
versing 138  Fed.  849. 

'Z  Baltimore  &  Ohio  R.R.  Cb.  v. 
U.  S.  ex  rel.  Pitcairn  Coal  Co.,  215 
U.  S.  481,  54  X.  ed.  292.  The  writ 
has  been  issued  to  compel  carriers 
to  carry  the  petitioners'  coal,  in 
such  reasonable  quantities  as  can 
be  handled,  U.  S.  ex  rel.  Stony  Fork 
Coal  Co.  V.  Louisville  &  N.  R.  Co., 
195  Fed.  88;  to  compel  an  express 
company  to  transport  intoxicating 
liquor  into  a  jurisdiction  where  pro- 


hibition was  established  by  law,  U.. 
S.  ex  rel.  Friedman  v.  U.  S.  Ex- 
press Co.,  180  Fed.  1006;  and  to 
compel  common  carriers  to  file  ann- 
ual reports,  U.  S.  v.  Union  Stock- 
yard &  Transit  Co.,  192  Fed.  330. 

'3  Interstate  Oommerce  Commis- 
sion V.  XJ. .  S.  ex  rel.,  Humboldt 
Steamship  Co.,  224  U.  S.  474,  56  L. 
ed.  849.    ' 

Mlbid.,  infra,  §  458. 

76  26  St.  at  L.  137.  Thomas  Pros- 
ser  &  Son  v.  United  States,- C.G.  A., 
158  Fed.  971. 

78 U.  S.  H.  S.,  §  716;  Mclntire  v. 
Wood,  7  Cranehy  504^.  3  L.  ed'.  420; 
McClung  V.  Silliman,  6  Wheat.  588, 
5  Ti.  ed.  340;  Graham  v.  Norton,  15 
Wall.^  427,  21  L.  ed.  177-',  Bath 
County  V.  Amy,  13  Wall.  244,  20  L. 
ed.  539 ;  County  of  Greene  v.  Daniel, 
102  U.  S.  187,  26L.  ed.  99;  Daven- 
port v..  County  of  Dodge,  103  U.  ,S. 
237,  26  L.  ed.  1018;  Louisiana  v. 
Jumel,  107  U.  S.  711,  727,  27  L.  ed. 
448,  453;  Gares  v.  N.  W.  Nat.  Bldg., 
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when  the  relief  sought  concerns  a  right ;  Secured  by  the  Con- 
stitution of  ^the  United:  States."  '  ,> 

A  District  Court  cannot  by  removal  acquire  jurisdiction  to 
grant  a  mandamus  in  a  case  where  it  could  not  do  so  upon 
an  application  originally  addressed  to  it.™  The  fact  that  a 
District  Court  of  the  United  States  has  no  jurisdiction  of  an 
original  proceeding  by  mandamus  to  compel  municipal  officers 
to  levy  a  tax  to  pay  bonds  does  not  affect  its  jutisdiction  of  an 
action  at  law  by  a  citizen  of  another  state  to  recover  judg- 
ment on  such  bonds,  although,  any  judgment  recovered  can  be 
etiforced  only  by  mandamus.''^  An  application  to  a  District 
Court  by  a  receiver  appointed  in  supplementary  proceedings  by 
a  State  court,  seeking  a  writ  of  mandamils  to  require,  the  clerk 
of  the  District  Court  to  pay  a  fund  in  the  registry  of  that 
court  to  the  receiver,  is  an  original  proceeding,  and  the  pourt 
has  no, power  to  grant  the  writ.'"  Before  the  Evarts  Act  of 
March  3,  1891,  a  Circuit  Court  could,  as  ancillary  to  a  case 
of  which  it  had  appellate  jurisdiction,  issue  a  writ  of  ma,ndamus 
to  a  District  Court  of  the  United  Stisitesi.** 

The  most  frequent  instances  in  which  writs  of  mandamus 
are  issued  by  the  District  Courts  of  the  United  States  are  to 
compel  the  levy  of  taxes  by  officers  of  municipal  or  other  public 
corporations  to  satisfy  judgments  previously  obtained  in  the 
courts  which  issue  the  writs.'^ .  "When  so  employed,  the  Writ 

■      ,  ,  -     ^ 

L.  &  I.  Ass'n,  55  Fed.  209;  Knapp  633;  People  t.  Colorado  C.  R.  Co., 

y.  Lake  Shore  &  Michigan  Southern  42  Fed.  638,  640. 

Ry.   Co.,   197  U.  S.   S36,  49  L.  ed.  '       ''SWaite  v.   City  of  Santa   Cruz, 

870;  Covington  &  C.  Br.  Co.  v.  Ha-  89  F.  619. 

ger,  203  U.  S.  109,  51  L.  ed.  111.  »o  Re  Forsyth,  78  Fed.  296. 

But  see  Frank  v.  Butler  County,  C.  81  Smith  v.  Jacksoriy  1  Paine,  455 ; 

C.  A.,  139  Fed.  119.  The  Ne\i*-  Eng'land,  3  Sumner,  495; 

W  Covington  ft  C.  Br.  Go.  v.  Ha-  The  Enterprise,  3  Wall.  Jr.  58;  Ex 

ger,  203  U.  S.  109,  51  L.  ed.  111.  parte  Jesse  Hoyti   13  Pet.  279,   10 

But  it  has  been  held  that  the  writ  L.  ed.  T61. 

may  isstie  to  compel  a  State  Board  '^Riggg    v.    Johnson    Couitty,    6 

of  Equalization,  -witTi  the  exception  Wall.  166,  18  L.  ed.  768;  Davies  v. 

of  the  Governor,  to  equalize  taxes.  Corbin,  112  U.  S.  36,  28  L.  ed.  627; 

Huidekoper  V.  Hadley,  C.  C.  'Ai,  177  Commissioners     v.     Aspinwall,     24 

Fed.  1.  '         '             '  How.  376,  16  L.  ed.  735;  Supervis- 

'8  tndiana  ex  rel.  Munice  v.  L.  E.  ors  v.  U.  S.,  4  Wall.  435,  18  L.  ed. 

&   W.  R.  Co.,  85  Fed.   1.     Contra,  419;  Weber  v.  Lee  County,  6  Wall. 

State  ex  rel.  Postal -Tel.  Cable  Co..  210,  18  L.  ed.  781;   U.  S.  v.  New 

V.  Del.  &  A.  Tel.  &  T.  Co.,  47  Fed.  Orleans,  98  U.  S.  381,  25  L.  ed.  225. 
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is  not  a  new  suit,  but  simply  process  in.  aid  of  execution;"'^ 
When  such  a  writ  is  issued  by  a  District  Court  of  the  United 
States,  to  enforce  its  own  judgment,  the  jurisdiction  cannot  be 
enlarged  so  as  to  include  a  judgment  of  another  court. ^*  It 
has  been  held  that  the  court  will  not  thus  control  the  discre- 
tion of  the'  municipal  authorities,  to  make  appropriations  to 
pay  current  expenses  out  of  the  fund  in  the  city  treasury.** 
It  has  been  said  that,  after  a  claim  against  a  school  district 
has  been  duly  established  and  liquidated,  mandamus  is  the 
proper  remedy  to  compel  payment  of  the  same.'*  Where  judg- 
ments rendered  on  certain  railroad  aid  bonds  issued  by  a  town- 
ship contained  orders  making  it  the  duty  of  the  county  com- 
missioners of  the  county  in  which  the  township  was  located  to 
levy  annually  a  necessary  tax  to  make  the  annual  interest  pay- 
ments on  the  bonds,  but  such  judgments  "did  not  direct  the  clerk 
to  issue  writs  of  mandamus  thereafter  if  defaults  should  occur 
in  the  levy  of  the  tax;  it  was  held  that  they  did  not  contain 
process  within  themselves  for  their  own  enforcement,  so  that, 
on  the  board's  default,  it  was  necessary  for  the  owner  of  the 
judgments  to  obtain  orders  of  the  court  to  compel  perform- 
ance.''' The  writ  will  not  issue  to  compel  such  an  officer  to 
perform  a  duty  not  imposed  upon  him  by  the  law  of.  the  State 
under  which  he  was  appointed."  When  the  statute  authorized 
a  city  council  to  levy  a  tax  to  pay  a  funded  debt  "if  it  believe 
that  the  public  good  and  the  best  interests  of  the  city  require," 
a  mandamus  was  issued  after  judgment  to  compel  the  levy  of 

Tucker:  V.  Humbert,  C.  C.  A.,  196  erts,  .County  Superintendent  of 
Fed.  849,  But  see  Board  of  Com'rs  Schools,  155  Fed.  882. 
oi  Grand  County  v.  King,  C,  C.  A.,  'T  Board  of  Com'r^  of  Hertford 
54  Fed.  202.  For;  a  case  wheife  the  County,  N.  C.  v.  Tome,  C.  C.  A., 
county  justices  were  imprisoned  for  153  Fed.  81.;  .  .• 
contempt  because  of  their  disobedii-  88  tJ.  S.  v.  Macon  County,  99  U. 
ence  to  such  a  writ  see  Be  Copen-  S.  582,  25  L.  ed.  .331 ; ,  TJ.  S.  v.  La- 
haver,  54  Fed.  660.  bette  County,  7  Fed.  318;  U.  S.  v. 

88  Thompson  V.  Ferris  Irr.  Dist.,  County  of  Clark,  95  U.  S.  769,  24  L. 

116   Fed.   769.                               .  ed.  545;   Memphis  v.  U.   S.,  97   U. 

84  U.  S.  ex  rel.  Kerr  v.  New,  Or-  S.  293,  24  L.  ed.  920;  Brownsville  v. 

leans,  C.  C.  A.,  117  Fed.  610,  612,  lioague,    129   U.   S.   493,   32   L.   ed. 

86  Cleveland  V.  U.  S.,  C.  C.  A.,  Ill  780.     Cf.  Hicks  v.  Cleveland,  G;  C. 

Fed.  341,  347.  A.j  106  Fed,  ,439;  Padgett,  v.  Post,. 

86Whitaker   &   Ray   Co.   v.   Rob-  .  C.  C.  A.,  106  Fed.  600;  Little  Rock 
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the  tax.'^  A  repeal  of:  the  State  statute  authorizing  the  lofficer 
to  levy  the  tax  does  not  divest  the  power  of  the  Fed'feral  court 
to  compel  him  to  do  so  by  mandamus,  after  a  JTidgment  upon  a 
contract  before  the  repeal.®"  ^  A  State  statute  forbidding. the 
issiie  of  a  mandamus,  in  certain-  cases,  will  not  impair  the 
jurisdiction  of  the  Federal  courts  in  that  respect.®^  Where 
the  dharter  of  the:  municipal  corporation  has  been  repealed 
and  its  corporate  -  existence  extinguished,  no  such,  mandamus 
can  be:  granted.®*  A  mandamus  to  compel  the  levy  of  a  tax  can- 
not be.  issued,  until  after  adjudgment  has  been  obtained.®'  It 
has  been  held  that  an^  action,  will  lie  to  obtain  a  special  judg- 
ment which  will  not  warrant  the  issue  of  an  execution  and  can 
Only  be  enforced  by  a  mandamiis,  although  in  the  State  court 
the  only  :remedy  could  be  an  original  mandamus.®*  A  man- 
damus was  granted  to  compeLthe  tra-iisfer.of  stock  in  aj  cor- 
poration to  the  buyer  of  the'  same  at.  a  sale  under  an  execution 
issued  by  the  same  court.*'  A  District  Court  has  no  jurisdic 
tion  to  compel  a  postmaster  by  mandamus  to  transmit  mail  mat- 
ter at  a  lower  rate  of  postage  than  that  charged,®'  nor  to  compel 
a  collector  to  examine  into  the  facts  as  to  the  validity  of  a 
clainti  to  a  trade-mark  affecting^  importations.®''  It  has  been  said 
that,  although  a  District  Court  may  have  the  power  to  grant 
the  writ  of  mandamus  at  tbe  application  of  a  .receiver. in  bank- 
ruptcy, it  will  not  do  so  to  compel  a  postmaster  to  transport  the 

V.  U.  S.  ex  rel.  Howard,  C.  C.  A.,  450,  30  L.  ed.  743;  and  eases  cited. 

103, Fed.  .418.                             .        v  94AyIesworth  v.  Gratiot  County, 

89  Galena  V.  Amy,  5  Wall.  705,  18  43  ted.  350,  352.  ^'Where  the 
L,  ed.   560.  plaintiff  is  otheTwise  entitled  to  re- 

90  Wolff  V.  New  Orleans,  103  U;  lief  in  this  court,  he  will  not  be 
S.  358,  26  L.  ed.  395;  Von  Hoffman  debarred  therefrom  by  reason  of  the 
V. ;  Quincy,  4  Wall.  53§,  18  L.  ed.  fact  that  his  remedy  in.  the  State 
40.3.  eourt>upon  the  same  cause  of  ac- 

91.  U.  S.  ex  rel.  Kilpatrick  v.  Cap-  tion  would  be  of  a,  character  which 

devielle,  C.  C,  A.,  118  Fed.  809.  we  were  not  entitled  to  administer 

92 Meriwether  v.  Garrett,.  192  U.  'here."     Ibid.    See   Jordan   v.   Cass 

S.  472,.  26  L.  ed.  197;   Barkley  v.  County,   3   Dillon,   185;    Davenport 

Levee  Com'rs,  93  U.  S.,258,  23  L.  ed.  y.  County  of  Dodge,  105  U.  S.  237, 

893.    But  see  U.  S,  v.  Port:  of  Mo-  26. L.  ed.  1018. 

bjil6,.;12  Fed.:768,     For  the  power  9S  Hair  v.  Burnell,  106  Fed.  280. 

of  the  pcjurt  to"  appqint  a  receiver  98-  U.  S.  ,y.  Pearson,  24  Blatchf. 

in  spch  a  case,  see  supra,  §306.    >  453.                .  > 

98Rosenbaum  v.  Bauer,  120  U.  S.  97  Be  Vintschger,  50  Fed.  459, 
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receiver's  publications,  when  there '  is  daubt  as  io' their  being 
mailable.^* 

A  State  court  cannot  issue  a  mandamus  against  an  officer  of 
the  United  States  to  compel  the  performance  of  a  duty  of'  his 
Federal  office.^'  The  only  courts  which  have  any  original  juris- 
diction to  issue  such  a  writ  against  an  officer  of  the  United 
States,  in  the  absence  of  special  statute,  and  where  neither  a 
State,  nor  an  ambassador  or  other  public  minister,  nor  a  con- 
sul or  vice-consul  is  'a  party,  are  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,""  and,  the  Territorial  courts.^"^  A  state 
court  c.annot  by  injunction  or  otherwise  interfere  with  the  issue 
of  a  mandamus  by  a  Federal  court.  ^"^ 

§  458.  Jurisdiction  of  the  Supreme  Court  of  the  District 
of  Columbia  to  issue  a  writ  of  miandainus  to  an  officer  of 
the  United  States.  The  Supreme  Court  of  the  District  of 
Columbia  has  the  power  to  issue  the  writ  of  mandamus,  to  an 
officer  of  the  United  States  or  other  person  within  itST  territorial 
jurisdiction  in  cases  in  which  the  relator  is  by  common  law  en- 
titled to  seek; relief.*  The  writ  will  not  issue, in  a  case  where 
its  effect  ivould  be  to  direct  or  control  the  head  of  an  executive 
department  in  the  exercise  of  judgment  or  ..discretion,  even 
when,  in  the  exercise  of , his  discretion  the  officer  h^s  been  called 

9ilie  Coleman,  131  Fed.  151.  108U.   S.   v.  King,   74'  Fed.   493; 

ssMcOiung  V.  Silliman,  6  Wheat.  Clapp  v.  Otoe  County,  C.  C.  A.,  104 

598,  5  L.  ed.  340.  Fed.  473. 

100  Kendall  V.  TJ.  S.>  12  Pet:  52'4,  ,  §  458.  19  St.  at  L.  253;  V.  S. 
9  L.  ed.  1181;  U.  S.  v.  Schurz,  102  vr  Schurz,  102  U.  S.  378,  394,  26  L. 
U.  S.  378,  26.  L.  ed.  167.  See  U.  S.  ed.  167,  171;  Kettddll  v.  U.  S.,  ]2 
V.  Guthrie,  17  How,  284,  15  L.  ed.  Pet.  524,  9  L.  ed.  1181;  Decatur  v. 
102;   infra,  %  458.  Paulding,  14  Pet.  497,  lOL.  ed.  559; 

101  Clough  V.  Curtis,  134  U.  S.  Kendall  v.  Stokes,  3  How.  87,  11  L. 
361,  33  L.  ed.  945.  It  has  been  held  eli.  506;  Com'r  of  Patents  v..  White- 
that  the  District  Court  of  Alaska  ley,  4  Wall.  522,  18  L.  ed.  335; 
may  issile  a  mandamus 'to  compel  a  tl.  S.  ex  rel.  Miller  v.  Black,  328  tJ. 
commissioner  of  that  Territdry  to  S.  40,'50i  32  E  ed.'354,  358;  U.  S. 
proceed  in  a  cause,  Finn  V.  Hoyt,  52 '  ex  rel.  Eedfield  Vi'Windom,  137  U. 
Fed.  83;  and  that  mandamus  should  S.  636,  34  L.  ed.  811;  tj.  S.  ex  rel. 
not  issue  to  compel  a  commission  Boyntori  v.  Bl^iine,  139  Ui  S.  306, 
with  5Mosi-judicial  functions  to  en-  35  L.  ed. '383; 'Roliertsv.  U.  S.,  176 
roll  an  applicant  as  a  memtier  of  a  U.  S.  221,  44  L.  ed.  44'3;  U.  S;  ex 
tribe.'  Kimberlin '  v/ Comrhinsioil  to  rel.  Eiverteide  Oil  Co.' v.  Hitchcock, 
Five  Indian  Tribes,  C.  C.  A.,  104  190  U.S.  316,  47  Lr  edi  1074.' 
Fed-'653.'  '  '  "'       ■■.  ''  •■^•'    '     :'•    '            '     •  ■  ■  ■           ■.••,,' >:■ 
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upon  to  interpret  several  statutes  of  doubtful  meaning  and  he 
has  made  an  erroneous  interpretation  of  the  same ;  *  but  when 
the  officer  refuses  to  act  at  all  in  a  case  where  he  is  bound  to 


«C'ongfesB  oh  March  3,  1837, 
passed'  an  act  giving  a  pension  to 
the  widow  of  any  officer  Who  had 
died  in  the  naval  service.  On  the 
same  day  Congress  passed  a  reso- 
lution granting  a  pension  to  the 
widow  of  Stephen  Decatur  for  a 
certain  period  of  time.  Mrs.  Deca- 
tur applied  for  and  received  her  pen- 
sion under  the  general  law,  with  a 
reservation  of  her'  rights  under  the 
resolution,  claiming  the  special  pen- 
sion granted  by  that  as  Well.  The 
Secretary  of  the  Navy,  acting  under 
the  opinibn  of  the  Attorney  General, 
decided  that  she  could  not  have 
both.  Upon  her  application  for  a 
mandamus  to  compel  the  Secretary 
to  grant  her  a  special  pension,  the 
wirit  was  denied.  Decatur  v.  Pauld- 
ing, 14  Pet.  497,  5lS,  516,  10  L.' 
ed.  559,  568,  569,  per  Taney,  C.  J. 
An  applicatioh  for  a  mandamus 
against  the  Secretary  of  the  Navy 
.  by  a  commander  in  the  navy  of  the 
Republic  of  Texas,  for  pay  alleged 
to  be'  dtifthim  from  the  United  States 
since  t;he  annexation  of  Texas  un- 
der the  joint  resolutions  for  an- 
nexation of  Texas,  was  denied. 
Brashear  v.  Mason,  6  How.  92,  12 
L.  ed.  357.  An  application  for  a 
mandamus  to  the  Secretary  of  the 
Treasury  to  compel  the  payment  of 
a  salary  to  a  Territorial  judge  for 
thei  unexpired  term  of  his  office,  from 
\Vhich  he  claimed  that  he  had  been 
ilhprdpe'rly  removed  by  the  Presi- 
dent, was  denied.  U.  S.  ex  rel. 
Goodrich  v.  Guthrie^  17  How.  284, 
303,  305,  15  t.  ed.  102;  lOS,  106. 
Ah  applidfltioh  for  a  mandanius  to 
compel  the  Commissioner  of  Pat-' 
en]l!s  to  refer  an  application  for '  a 
'  ""        Fe<i.  Prac.  Vol.  II.— 92.  ' 


re-issue,  which  he  had  decided  did 
not  come  within  the  statute,  to  "the 
proper,  examiner,  or  otherwise  ex- 
amine or  cause  the  same  to  be  ex- 
amined, according  to  law,"  was  de- 
nied. Com'r  of  Patents  v.  Whiteley, 
4  Wall.  522,  18  L.  ed.  335.  Neither 
ah  injunction  will  issue  to  prevent, 
nor  a  mandamus  issue  to  compel, 
the  cancellation  of  an  entry  in  the 
Land  Office  under  which  a  claim  is 
made,  to  lands.  Gaines  v.  Thomp- 
son, 7  Wall.  347,  19  L.  ed.  62.  See 
also  Sioux  City  &  St.  P.  K.  Co.  v. 
U.  S.,  36  Fed.  610,  612. 

Where  the  Commissioner  of  the 
Lsind  Office  had  decided  that  a  pat- 
ent should  nbt  issue,  in  a  case 
where  numerous  questions  of  law 
and  fact  arose,  some  of  them  de- 
pendihg  upon  circumstances  which 
rested  upon  parol  proof,  and  where 
the  exercise  of  judicial  functions, 
some  of  them  of  a  high  character, 
was  required,  an  application  for  a 
writ  of  manda&us  was  refused.  U. 
S.  v.  Commissionei-,  5  Wall.  563, 
565,  18  L.  ed.  692,  693.  The  writ 
will  not  issue  to  review  the  decision 
of  the '  Secretary  of  the  Interior  as 
to  the  practice  to  be  pursued  in 
making  applications  for  land  pat- 
ents. U.  S.  ex  rel.  Ness  v.  Fisher, 
223  U.  S.  683,  56  L.  ed.  610.  Where 
the  Commissioner  of  Pensions  had 
decided  upon  ah  application  for  an 
increase  of  a  pension,  that  the  a!p- 
plicant  was  not  entitled  to  the 
same,  and  this  decision  was  con- 
firmed by  the  Secretary  of  the  In- 
terior, as  evidenced  by  his  signature 
of  the  certificate  given  to  the  pen- 
sioner, it  was  held  that  no  manda- 
mus Would  issue  to  compel  an  in 
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act,^  or  when  by  special  statute  or  otherwise  a  purely  minis- 
terial duty,  which  he  is  bound  to  perforin  without  question,  is: 


^crease  of  the  pension.  U.  S.  ex  rel. 
Dunlap  V.  Black,  128  TJ.  S.  40,  48^ 
32  L.  ed.,354,  357.  Mitchell  fur- 
nished material  and  performed  ,  la-' 
hor  for  the  United  States  under  a 
contract;  and  when  the  work  was 
done  and  the  materials  furnished 
he  presented  his  account  to  the 
proper  office  fof  adjustment  and 
setllement.  The  balance  was  founfl 
to  be  correct  so  far  as  the  labor 
and  material  were  concerned,  but 
it  was  also  found  that  thrpugh  pen- 
miies  and  forfeitures  that  balance 
was  liable  to  be  materially  reduced.. 
It  also  appeared  that  Mitchell  was 
indebted  to  contractors  and  others 
in  a  large  amount  for  work  done 
and  materials  furnished  under  the 
contract.  The  Treasury  officials 
agreed ,  with  Mitchell  that  this  ac-. 
count  should  be  adjusted,  if  he 
would  consent  that,  .liis  said  in- 
debtedness should  be  paid  out  of 
the  sums  allowed,  and  that  the  con- 
trol of  the  money  should  not  be  giv- 
en up  until  those  claims  were  sat- 
isfied. He  assented,  and  a  draft 
was  prepared  accordingly.  Mitchell 
failed  to  satisfy  the  claims,  and, 
the  assignee  of  his  claim  to  the 
draft  applied  for  a  mandamus  to 
compel  the  Secretary  of  the  Treas- 
ury to  deliver  the  draft  to  him  be- 
fore he  had  made:  the  agreed  pay- 
ments, but  the  application  was  de- 
nied. ,U.  S.  ex  rel,  IJedfield  v.  Win-, 
dom,  137  U.  S,  636,  34  L.  cd.  811. 
So  where  the  Secretary  of  the  In- 
terior had  granted  a  land  patent  jln 
pursuance  of  an  act  of  Congress,  it, 
was  held  that  the  courts  could  not 
review  his  proceedings  by  manda- 
mus upon  the  aplication  of  a  claim- 
ant to  the  land  who  contended  that 
the    statute    was    unconstitutional. 


Re  Emblen,  161  U.  S.  52,  40  L.  ed. 
613.  An  application  for  a  maiida- 
mus  to  compel  the  Secretary  of^ 
State  to  pay  a  certain  award  under 
the  Mexican,  Claims  Oomniissipn, 
uncler  the  act  of  June  18,  1878,  was 
denied.,  ,TJi  ,S,  ex  rel., ,  Boynton  v., 
Blaine,  139  U-r  S.  306,  35  L.  ed.  183. 
See  also  U.  S.  ex  rel.  Angarica  v. 
Bayard,  127  U.  S,  251,  259,.  32  L. 
ed.  159,  162;  Frelinghuysen  v., Key, 
110  U.;,S„63,  28  L.,ed.  71.,,  ,So,  was 
an  application  for  the  -  writ  to  re- 
quire the  Secretary  of  the  Interior 
to  approve  the  selection  of  land  al- 
lotted to  such  tribe,  by'  one  who 
claimed  to  be  an  adopted  member  of 
the  same,  in  a.,  case  where  the  Secre- 
tary was, of  the,  opinion  that,  the  a,p- 
plicant  had  not  been  duly  adopted. 
U,  S,  ex  rel.  West  v,,H;itchcock,  205 
U.  S,  80,  51  L.  ed.  718.  The  writ 
of  mandamus  to  the  Secretary  of 
the  Treasury  is  not  a  legal  remedy 
to  try  the  Ijitle  of  the  -rela,tor  to  an 
office  claiined  by  lijm. :  U.  S,  ex  rel. 
Goodrich  y.  Guthrie,  17  How.  284, 
305,  15  l!  ed.,  102,  106.  But  upon 
a  writ  of  error  to  the  Supreme 
Court,  of  the  Territory  of  New  Mex- 
ico it  was  held  that  in  case  of  .^^ 
disputed  election  to  tt,,  municipal  of- 
fice, mandamus  may  issue  to  compel 
the  recognition  by  another  munjci-. 
pal  officer  of  thp  de,  fcuifo  officer, 
whose  title  is  disputed,  until  the 
rights  ,pt  the  parties  can  bo,  deter-, 
mined  on  quo  warranto.  Re  ^  Pe,l- 
gado,,/l40  U.,  S-  586,  '590,  ,35  ,L.,'ed. 
578,' 580.  See  also  .Xj!  S.'  ex  rel. 
International  Contracting  Co.  v., 
Lamont,  155  U.  ,S.  303,,  39  ii.  ed, 
160;  U.  S.,  ex  rel.  M^tiial  Messen- 
ger Co.  V.  Wright,  15  App.  ,D,  C. 
463.  , 

8  U.,  S.  ,ex  rel.  Dunlap  y.  Black, 


§  ■  458]  mandjSMus'  iw  district  of  Columbia. 


1459 


imposed' upon  a  public  officer;  even  the  head  of  an  executive  de- 
partment, a  mandamus  may  be  issued  to  compel  him  to  do  such 
duty,'  if  there  is  no  other  adequate  remedy.*     A:'mandamiis 


128  U.  S.  40,  48,  32  L.  ed.  354,  357;, 
U.  S.  V.  Sohurz;  102  U.S.  378,  26' 
L.  ed.  167;  U.  S.  ex  rel.  Kedfield 
v.-Windom, '137  U.  S.  636, '644, '34 
;L'.'  ed.  sil,  814;  U,  S.  ex:  rel.  Boyn- 
ton  V.  Blaine,  139  XT.  S. '306,  319, 
35  L.  ed.  18'3,  l87;  'U.  S.  V;  Lamar, 
116  U.  S.  423,  29  i:  ed.  677;  in/ri, 
Ttiote  4. 

4  Stockton  &  Stokes,  mail  con- 
traetdrs,  had  certain  claims  against 
the  government  for  e^tra  services, 
which  they  insisted  sHbuld  he 
granttid  in  their  accounts,  and  a 
coiitroversy  arose  as  to  this  between 
theni  and  the  Post-office  Depart- 
ment. Congress  passed  an  aict  fdi- 
their  relief;  by  which  the  Solicitor 
of  the  Treasury  'Was  authorized  and 
directed  to  settle  and  adjust  their 
claims,  and  make  them  such  allow- 
ances as  upon  full  examination  of 
all"  the  evidence  might  seem  to  be 
equitable  and  right;  and  the  Post- 
master-General was  directed  to 
credit  them  with  whatever  Sums  the 
Solicitor  should  decide  tp  be  due, 
them.  The  Solicitor,  after  investi- 
gation, niade  his  report,  and  stated 
the  sums  due  to'  Stockton  &  Stokes 
on  the  claims  made  by  them,  but 
the  Postmaster-General  refused  t6 
give  tliem  credit  as  directed  by  the 
law.  This,  the  court  held  he  could 
be  compelled 'to  do  by  a  mandamus, 
because  it  was  simply  a  ministerial 
duty  to' be  performed,  and  not  ah 
official  act  requiring  S.riy  exercise  of 
judgment  or  discretion.  Kendall  v. 
y.'S.;'eX  rel.  Stokes,  12  Pet.  524, 
61'^,'  feu,  9"  L.  ed.  1181,'  12i_6/l2]7;, 

McBride  claimed  ^  patent  fo^ 
land  under  a  right  of  pre-emption. 
The  regular  proceedings  had  taken 


place,  in;  the  Department  of  the  In- 
terior; the  right  of  the  applicant 
had.  been  affirmed;  the  patent  had 
been  ma,de  out  in  the .  Land  Office, 
signed  by  the  President,  sealed  with 
the  Land  Office  seal,  counter-signed 
by  the  Recorder  of  tte  Land  Office, 
recorded'  in  the  proper  took,  and 
transmitted  to  the  local  land  offi- 
cers for  delivery;  but  delivery  had 
been  refused,  because  instructions 
had  been  received  from  the  Commis- 
sioner to  return  the  patent,  tTpon 
an  application  for  a  mandamus,  the 
defense  was  that  it  had  been  dis- 
covered that  the  l9,nd  belonged  to 
a  town  site.  The  court  held,  that 
this  defense  was  insufficient ;  that 
the  title  had  passed  to  the  appli- 
cant; that  he  was  entitled  to  the 
patent  subject  to  any  equity  which 
other  parties  might  have  to  the 
land,  or  subject  to  a  proceeding  to 
set  the  patent  aside;  and  that  the 
duty  of  the  Commissioner  and  of 
the  Secretary  of  the  Interior  had 
become  a  mere  ministerial  duty  to 
deliver  the  iiistrument.  A  manda- 
mus was  .granted  accordingly.  U. 
S.  V.  Schurz,  102  U.  S.  407,  26  L. 
ed.;  175.     ^  _'  \    ' 

Upon  an  application  for  a  patent 
in  the  case  of  interference,  the  Com- 
missioner of  patents  had  decided  in 
favor  of  Gill,  and  adjudged  that-  a 
patent  should  issue  to  his  assigns 
accordingly.  An  appeal  was  taken 
to  the  Secretary  of  the  Interior, 
and  he  reVersed  the  decision  of  the 
Commissioner.  Tlie  latter  for  that 
reason  refused  to  issue  a  patent. 
Upon  an  application  for  a  manda- 
mus, the  Supreme  Court  held  that 
no  appeal  lay  froin  the  decision  of 
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may  issue  to  compel  the  Treasurer  to  pay  a  judgment  of  the 
Court  of  Claims.*  No  mandamus  will  issue  to  enforce  specific 
performance  of  a  contract  with  the  United  States  which  has 
been  repudiated  by  an  act  of  Congress.*  It  has  been  held  that 
a  writ  of  mandamus,  addressed  to  the  Commissioner  of  Patents, 


the  Commissioner  to  the  Secretary 
of  the  Interior;  that  "the  latter  of- 
ficer had  no  jurisdiction  in  "the  mat- 
ter;" that  the  patent  ought  to  be 
issued  to  Gill's  assigns  in  accord- 
ance with  the  decision  of  the  Com- 
missioner. A  mandamus  to  compel 
the  issue  of  such  a  patent  was 
granted  accordingly.  Butterworth 
V.  Hoe,  112  U.  S.  50,  28  L.  ed.  656. 
The  Commissioner  of  Pensions  had 
refused  to  grant  an  application  for 
an  increase  of  a  pension.  The  ap- 
plicant appealed  to  the  Secretary  of 
the  Interior,  who  overruled  the  de- 
cision of  the  Commissioner,  and 
held  that  the  applicant  was  entitled 
to  an  increase  of  his  pension.  The 
Commissioner  refused  to  carry  out 
the  Secretary's  decision  and  to 
grant  the  increase  requested.  It 
was  held  that  the  Commissioner 
could  be  compelled  by  a  mandamus 
to  grant  the  increase  of  the  pension 
for  which  the  application  had  been 
made,  in  accordance  with  the  deci; 
sion  of-  the  Secretary  of  the  Inte- 
rior. U.  S.  ex  rel.  Dunlap  v.  Black, 
128  U.  S.  40,  50,  52,  32  L.  ed.  354, 
358,  359,  per  Bradley,  J.  See  also 
U.  S.  ex  rel.  Hufty  v.  Trimble,  14 
App.  D.  C.  414.  The  writ  will  issue 
to  compel  the  Interstate  Commerce 
Commission  to  entertain  a  com- 
plaint which  it  has  dismissed  under 
the  belief  that  it  is  beyond  its  juris- 
diction. Interstate  Commerce  Com; 
mission  v.  U.  S.  ex  rel.  Humboldt 
Steamship  Co.,  224  U.  S.  474,  56  L. 
ed.  849.  The  writ  of  mandamus 
was  granted  to  compel   the   Secre- 


tary of  the  Interior  to  erase  the 
marks  and  notations,  made  by  his 
predecessor,  striking  the  name  of 
the  relator  from  the  enrollment  of 
an  Indian  nation.  ~  Garfield  v.  U.  S. 
ex  rel.  Goldsby,  211  U.  S.  249,  53 
L.  ed.  168. 

B  Roberts  V.  U.  S„  176  U.  S.  22], 
44  L.  ed.  443.  There  is  a  dictum 
by  Mr.  Justice  Daniel  to  the  effect 
that  no  mandamus  will  issue  "to 
command  the  withdrawal  of  a  sum 
or  sums  of  money  from  the  Treas- 
ury of  the  United  States  to  be  ap- 
plied in  satisfaction  of  disputed  or 
controverted  claims  against  the 
United  States."  U.  S-  ex  rel.  Good- 
rich V.  Guthrie,  17  How.  284,  303, 
15  L.  ed  102,  105.  In  an  Eng- 
lish case.  Lord  Chief  Justice 
Denman  said:  "If,  as  has  been 
suggested,  it  should  on  any  occasion 
be  unsafe  with  reference  to  the  pub- 
lic service  to  make  a  payment  of 
this  kind,  the,  fact  may  be  stated 
on  return  to  the  mandamus.  There 
might  perhaps  be  occasions  on 
which  the  Lords  Commissioners 
would  be  bound  to  apply  the  money 
to  particular  purposes  of  a  more 
pressing  nature."  The  King  v.  The 
Lord'Com'rs  of  the  Treasury,  4  Ad. 
&  El.  286,  295;  cited  by  Lamar,  J., 
in  U.  S.  ex  rel.  Redfield  v.  Windom, 
137  U.  S.  636,  644,  34  L.  ed.  811, 
814. 

*  U.  S.  ex  rel.  Levey  v,  S-tockr 
slager,  129  U.  S.  470,  478,  32  L.  ed. 
785,  787. 
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is: the  proper  remedy  to  compel  the  traiismission  to  the  Board 
of  Examiners  in  Chief  of  an  appeal,  which  the  primary  exam- 
iners has  Tefused  to  allow;  and  that,  in  such  a  case,  -a  writ 
should .  not  issue  to  the  Court  of  Appeals  for  the  District  of 
Columbia,  which  has  dismissed,  for  want  of  jurisdiction,  an 
appeal  in  the  case.'  The  writ  of  maiidamus  issues  to  compel  a 
party  to  do  that  which  it  is  his  duty  to  do  without  it.  It  con- 
fers no  new  authority,  and  the.  party  tobe  coerced  must  have  the 
power  to  perform  thb  act.*  There  are  cases  in  which  the  writ 
of  mandamus  will  not  be  issued  to  compel  the- performance  of 
even  a  purely  ministerial  act.  "In  a  case,  for  instance^  where 
the  4n.tention  of  the  officer,  "though  acting  within  the  scope  of 
his  duty,  had  beeii  frustrated  by  a  clerical  mistake."  '  A  man- 
damus will  not  issue  in  a  case  of  doubtful  right.^"  A  mandamus 
will  not  issue  in  a  case  where  the  relator  has  another  adequate 
remedy,  and  the  grant  of  the  writ'  may  affect  the  rights  of 
persons  who  are  not  parties  to  the  proceedings,  or  where  it 
will  be  attended  with  manifest  hardship  and  difficultiesi^^  It 
has  been  held  that  in  a  case  where  the  application  is  not  made 
by  a  person  claimmg  a  beneficial  interest  in  sustaiiiing  or  de- 
feating a  bill,  no  court  should  interfere  by  mandamus  to  correct 
the  record  of  a  legislative  body,**  and  that  the  Governor  of  a 
State  cannot  be  cdmpelled  by  mandamus  to  retiirn  a  fugitive 
from  labor  or  justice." 

§  459.  Practice  on  application  for  mandamus.     In  the 
Supreme  Court  of  the  United  States,  the  usual  practice  on  an 

7jEfa»  parte  Fiaach,  192  U.  S.  S66,.  "U.  S.  ex  rel.  Eedfield  v.  Win- 

48  L.  ed.  564.  dom,  137  U.  S.  636,  644,  34  L.  ed. 

SU.  S.  ex  rel.  Boynton  v.  Blaine,  811,  814,  per  Lamar,  J;,  citing'  Peo- 

139  U.  S.  306,  319,  35  L.  ed.  183,  pie  v.  Forquer,  Breese   (1  111.),  68 

187;  Brownsville  v.  Iioague,  129  U.  (2d   ed;    104);    Van   Bensselaer   v. 

S.  493,  501,  32  L.  ed.  780,  783.  Sheriff  of  Albany,  1  Cowen  (N.  Y.), 

9U.  S.  ex  rel.  Eedfield  V.   Win-  501,    512;    Oaks    v.    Hill,    8    Pick, 

dom,  137  U.  S.  636,  644,  34  L.  ed.  (Mass.)  46.    See  U.  S.  v.  Com'rs,  5 

811,  814,  per  Lamar,  J.,  citing  U.  Wall.  563,  18  L.  ed.  692. 

S.  V.  Schurz,  102  U.  S.  378,  26  L.  "  Clough  v.  Curtis,  134  U.  S.  361, 

ed.  167.  33  L.  ed.  945. 

10  U.  S.  ex  rel.  Redfield  v.  Win-  "  Kentucky  v.  Dennison,  24  How. 

dom,  137  U.  S.  636^  644,  34  L.  ed.  6J,  16  L.  ed.  717. 
811,  814,  per  Lamar,  J.,  citidg  Life 

&  Fire  Ins.  Co.  v.  Wilson's  Heirs,  " 
8  Pet:  291,  302,  8  L.  ed.  949,  953^ 


1462  PEACTICB  AT  COMMON  LAW  IN  CIVIL  ACTIONS.       [§  1459 

application  for  a  mandamus  is  to  issue  a  rule  addressed  to  the 
judge  or  judges  of  the  lower  court  calling  onhim' onthem  to 
show  cause  why  the  writ  should  not  issue  against  him.^  The 
rule; may:  also  be  addressed. to  the  lower  court  itself.^  ■  The 
rule  is  only  issued  upon  a  petition  verified^  by  affidavit^  show- 
ing; an  apparent -right  to  thewrit.^  The  party  at  whose  relation 
-the  writ  is  issued  must  show'an  interest  in  the  relief  sought;* 
and  should  allege:  his  citizenship.^  He  is  not  obliged  to  obtain 
the  intervention  of  the  Attorney-General! or  a  district  attor- 
ney.^ u  It  is  the  safer  practice  to  ^noVe  ex  parte  for  leave  to 
fileithe  petition.'  The  return  caniiot  be  amended  on  the  motion 
iof  a  person  to  whom  the.  wHt;  is  "not  addressed.*  An  applica- 
tion for  a  mandamus  to:  enforce  payment  of  a  judgment  'of  a 
court  of  the  United  States  is  ancillary  to  the  original  action  and 
within  the  jurisdiction  of  the  Federal  court,  irrespective  of  the 
citizenship  of  the  parties.'   '  ■    •  , 

It  has  been  held  that,  upon  an  application  biised  upon  a  stat- 
ute of  the  United. States, : the  State  practice  should  not  be  fol- 
lowed^ but  that  the  practice  remains  substantially  as  at  common 
law.'^"  It  isj  however,  safer  to  comply  also  with  the  regulations 
of  the  State  practice.^^    A  State  statute  forbidding  a  mandamiis 

§  459,    ,1 -Postinasterf General      v.  v.  U,  P.  ,R.  Co.,  91  U.  fS.;  72, .  23  L. 

Trigg,   11  Pet.   173,   9   L.ed!   676;  ed.  224.  v 

Bx  pa/rte  Poultney  v.   La   Fayette,,  ''Georgia  v.  Grant,  6  Wall.  ,24], 

12  Pdt.' 472,' 9'E%d.' 1161;  \Ba!  parte  18  L.   ed.'"848;'  Farmers"  L.  &  Tr. 

Schollenberger,  96  lU.,  S.  369,.  24  L.  Co.,   Petitioher,   129  U.  S.   206,   fe 

ed.  853.               '  L.  ed.  656. 

,  2 Hollon   Parker,   Petitioner,- 131  .  s tJa,   parte    Harmon,    131    U.    S. 

MJ.  S.  221,,  33  L.  ed..l23.       r  Appendix,  Ixvii. 

3  Poultney  v.  La  Fayette,  :12  Pet.  9„Iucker  v.  Hubbert,  C.  C.  A.,  196 

472,  9  L.  ed.  1161;  Ex  parte  Taylor,  Fed.  B49. .                                        <r 

U  How.  3,,14  L..ed.  302;  ^pgtmas-  .  ~  1? U.  S.  v.  fU.  P.  E.  Co.,  2  Bill. 

ter-General,  V."  Trigg,   11  , Pet.    173,  527..                  :  ,          ...ir. 

9  L.  ed.  676.  •  U  Wisdom    v.    Memphis,.' 2  .  Flip. 

iEx  parte  Fleming,  2  Wall.  759,  285;:   S-teWart    v.    Justices    of  ..St. 

17  L.  ed.  924;  Clough.v.  Curtis,  134  Cla-jr  Co.   Court,  47   Fed.  482,  ,484, 

U.  S.  361,-  33  L.  ed.  945;  People  v.  quoted  SMpro,   §   455,  note  -8.     The 

Colorado  Cent.  E.  Co,,.  42  Fed.  i  63.8.  rule    in    the    State    of    Washington 

B  People  .y,  .Colorado  Cent.  E.  Co.,  that,  in  case  of  the  refusal,  of  the 

42  Fed.  638,  641.;;    ,  ,     [  ^.,     ,  ,i  treasurer   of    a  '  municipal   corpora- 

6U.  P.  E.   Co.  V.  Hall,  91  U.  S.  ticiri  to  pay  a  warrant,  the'  holder 

343,  23  L.  ed.  428;  s.  c.  as  Hall  v.  cannot    suei   the    municipaility;    brat 

Union  P.  E.  Co.,  3  Dill.  515;  U.  S.  hjs  sole; remedy;  is  a:  mandaiiiu^  to 
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to  enforce  a  judgment  against  a  municipal'  corporation  has  been 
held  not  to  deprive  the  Fedieral  court  of  jurisdiction.**  Where 
mandamus  is  sought  to  compel  the  payment  of  a  judgment 
against  a  municipal  corporation,  performance  should  be  first 
made  of  all  conditions  precedent  required  by  State  statutes, 
such  as  the  issue  of  an  execution  and  its  return  unsatisfied.*' 
and  service  of  the  judgment  upon  siich  officers  as  the  State  stat- 
ute requires."'  Jt  seems  that  a  forraal  demand  for  payment  of 
the  judgment  is,  except  when  the  statutes  of  the  State  require 
it,  not  a  condition  precedent  to  the  issue  of  the  writ.*'  Laches 
is  a  defense  to  the  applicatioUi*®  It  has  been,  held  that  a  man- 
damus will  not  lissue  to  enforce  a  judgment  after  .the  judgment 
has  become  dormantiaccording  to  the  State  law  through  the  lapse 
of  time",  and  no  execution  can  issue  thereunder.";  It  is  no  de^ 
fense  to  the  application  that  the  duties  sought  to  be  conimanded 
do  not  include  all  the  acts  requisite  to  a  f  uU  satisfaetionl  of  the 
judgment.**    It  ia  proper  to  unite,  as  respondents  to  the  pro- 


compel  the  levy  of  a  tax,  does  not 
bind  the  Federal  courts  there  held, 
and  the  holdet  of  the  warrant  may 
recover  a  judgment'  at  lav?  as  pre- 
liminary to  an  application  :  for .  a 
mandamus.  First  Nat.  Bank  of 
Central  Cfity  v.  City  of  Port  Town- 
send,  Wash.,  0.  C.  A.,  184  Fed.  574. 

IS  Hart  V.  New  Orleans,  12  Fed. 
292;  New  Orleans  v.^  Morris;  3 
Woods,  103,  115.  "A  mandamus  to 
collect  a  tax  for  the  payment  of  a 
judgment  is  process  in  executionv 
aiid  nobody  heretofore  has  ever 
questioned  the  power  of  a  court  to 
control  its  own  process."  Memphis 
V.  Brown,  97  U.  S.  300,  24  L.  ed. 
924,  per  Story,  J. 

iSRiggs  V.  Johnson  ■  County,  6 
Wall.  166,  18  L.  ed.  768;  Weber  v. 
Lee  County,  6  Wall.  210,  18  L.  ed. 
781;  Lansing  v.  Gbunty  Treasurer, 
1  Dill.  522;  Laird  v.  Mayor  of  De 
Soto,  25  Fed.  76. 
'i»'Moi-an  v. 'Elizabeth;,  9  Ped.'72. 

«tr.  S.  V.  Elizabeth,  9  Hep.  232; 
U.  S.  V.  Auditors  of  Broofclyii,-  8 


Fed.  473;  U.  S.  v.  New  Orleans,  17 
F^d.  483.  The  filing  of  a  certificate 
of  the  judgment  with  a  city  clerk 
in  Montana  was  held  to  be  a  suffi- 
cient demand.  Mayor,  etc.,  of  Hele- 
na V.  U.  S.  ex  rel.  Helena  Water- 
works, C.  C.  A.,  104  Fed.  113.  A 
demand  for  payment  of  a  judgment 
is  equivalent  to  a  demand  for  the 
levy  of  a  tax  to  pay  the  same.  U. 
S.  ex  rel.  Masslich  v.  Saunders,  C. 
O.  A.,  124  Fed.  124. 

16  Matter  of  Eastern  .Cherbkees, 
220  U.  S.  83,  55  L.  ed.  379,  where 
an  application  to  require  the  Court 
of  Claims  to  modify  its  decree  was 
denied  because  delayed  until  after 
the     fund     had     been     distributed. 

"U.  S.  V.  Oswego,  28  Fed.  53; 
Brookway  v.  Oswego,  40  Fed.  612; 
McAleer  v.  Clay  County,  42.  Fed. 
665;  Stewart  "v.  Justices  of  St. 
Clair  Co.  Court,  47  Fed.  482.  But 
see  Amy  v.  Galena,  7  Fed.  163. 

"Rose  V.  McKie,  C.  C..A.,  145 
Fed.  584,  affirming  140  Fed.  145^ 
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ceedings  for  tlie  writ,  all  the  officers  whose  action  is  necessary 
to  the  levy  of  the  tax,  although  some  of  them  haye  not  refused 
to  act.*'  The  application  for  a  mandamus  should  be  by  a  verified 
petition,  which  may  be  also  termed  an  information  or  com- 
plaint.*" Such  petition  should  state  the  citizenship  of  the  peti- 
tioner.** A  peremptory  writ  should  not  be  issued  without  notice 
of  the  application;**  The  alternative  writ  should  state  the  aver- 
ments of.  title  or  right  which  form  the  inducement  of  the  writ, 
and  should  be  in  conformity  with  the  legal  obligation  of  the 
respondent.**  "If  a,  prima  facie  case  is  presented  warranting 
the  relief  prayed,  the  alternative  writ  issues  commanding  the 
respondent  forthwith  to  do  the  act  required,  or  to  show  cause 
why  it  should  not  be  done.  After  the  granting  of  the  writ  three 
courses  are  open  to  the  respondent:  first;  he  may  do  the  filing 
required^  second,  he  may  in  most  of  the  States  demur;  and 
third,  he  may  make  return."  **  A  demurrer  may  be  filed  to  the 
return.**  By' the  common  law  the  return  was  not  traversable.*^ 
By  the  statute  9  Anne,  ch.  20,  a  traverse  was  allowed  to  the  re- 
turn to  a  writ  of  mandamus  in  proceedings  against  persons 
claiming  to  hold  public  offices  instituted  by  any  person  to 
obtain  admission  or  restoration  to :  office  or  to  the  franchises 
of  being  burgesses  or  freemen.  The  issues  must  be  tried  by  a 
jury,*^  and  the  proceedings  must  be  in  accordance  with  the 
practice  at  common  law.*'  ;  A  reference  to  a  master  of  the  issues, 

i9McKie  V.  Eose,  140  Bed.  145,  bers  of  an  Ijidian  tribe  and  the  re- 
affirmed C.  C.  A.,  145  Fed.  584.  turn    set   forth,    upon    information 

20Poultney  v.  IJafayette,  32  Pet:  and  belief,  t|hat  the,  relators,  were 

472,  9  L.  ed.  1161;  U.  S.  v.  Union  not  entitled  , to  be  placed  upon  the 

P.  R.   Co.,   2   Dill.   527.     See  High  enrollment.     A  general  demurrer  to 

on  Extr.  Rem.,  Part  I,  ch.  viii.  this  answer  was  overruled,  since,  if 

21  People  V.  Colorado  Cent.  R.  Co.,  the  return  was  true,  the  grant  of 

42  Fed;  638,  641.                            !  the  writ  would  have  Ijeeu,  properly 

82  Fairbanks    v.    Amoskeag    Nati  followed  by  a  second,-  order  of  the 

Bank,  30  Ffed.  602.  secretary, '  on  4u?i  notice,    striking 

83Peopleiiv.    Colorado    Cent.    R.  the,  names  of  the  relators,  from  the 

Co.,  42  Fed.  638,  644.  roll.                ;     :           .               , 

8*  High  on  Extr.  Rem.,  §  4.59.  .    26  Enfleld   y.    Hills,    2  J)«v.    236, 

2SU.S.  ex  rel.  Turner' V;  Fisher,  238;    Lunt'v.   Dayison,   104   Mass. 

222  U;  S.  204,  56  L.  ed.  165.   iThere,  498;  High  on  Ext^.  B.em.j  §  457. 

the  relators  set  forth,  insufficient'iio-  '  S' Cleveland  v.  U.  ;S.  ex  rel.  Cun- 

tice   of    a   motion    to  istrike.  their  ningham,;  C.  d  A.,  127  Fed,  667.i 

names  from  an  enrollment  of  mem-  28  Ibid.                  i     i  j 
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or  of  the  retlim  and  the  exceptions  to  the  same,  is  error.*'  A 
peremptory  writ  of  mandamus  will  rarely  be  issued  without  no- 
tice." The  writ  and  other  proceedings  upon  an  application 
for  a  mandamus  to  compel  the  levy  of  a  tax  under  a  judgment 
against  a  public  corporation  should  ordinarily  be  addressed  by 
name  to  the  officers  .wht)se  duty  it  is  to  act,  and  also  describe 
them  in  their  official  capacity.'*  A  mandamus  is  sufficient  when 
merely  addressed  to  a  public  officer  by  his  official  title  without 
naming  him,'*  although'  the  corporation  has  another  title  under 
which  its  charter  gives  it  power  to  be  suit."  The  writ  may  also 
be  addressed  to  the  corporation  itself  j  as  in  the  case  of  a  county.'* 
When  a  State  statute  provides  that  service  of  process  agSinst 
a  public  board  may  be  made  upon  its  clerk;' service  of  the  writ 
upon  that  clerk  will  be  sufficient  to  justify  punishment  of  the 
individtiail  members  of  the  board  for  conltempt  if  they  disobey.** 
Amendments  of  the  proceedings  including  the  return  inay  be 
allowed,'*  but  not  such  an  amendment  as  would  make  an  entire- 
ly new  case."  It  has  been  held  that  an  amendment  cannot  be 
allowed  after  the  reversal  by  the  Supreme  Court  of  an  order 


ssibid. 

so  Fairbanks  v.  Aqioskeag  Nat. 
Banlc,  30  Fed.  60.  In  New  Mexico, 
one  may  issue  to  compel  a  iBoard  of ' 
County  Commissioners  to  comply 
with  a  judgment.  Commissioners 
of  Santa  1*6  County  v.  Territory  of 
New '  Mexico  ex  rel.  Coler,  215  U. 
S.  296. 

SI  Thompson  v.  U.  S.,  103  U.  S. 
480,  484,  26  L.  ed.  521,  523;  The 
Mayor  v.  Lord,  9  Wall.  409,  19  L. 
ed.  704;  for  a  form  of  the  man- 
datory part  of  the  writ  see  Cleve- 
land, v.  U.  S.,  C.  C.  A.,  Ill  Fed.  341, 
349. 

.82  Thompson  v.  U.  S.,  103  U. ''S. 
480,  26  L.  ed.  521;  The  Mayor  v. 
Lord,  9  Wall.  409j  19  "L.  ed.  704. 
As  to  the  form  of  the  writ,  see 
State  V.  Sullivan,;  50  Fed.  593. 

SSThe  Mayor  v.  Lord,  9  Wall. 
409,  19  L.  ed.  704, 

31  Commissioners  v.  Sellew,  99  U. 


S.  624i,25  L.  ed.  333.  Where  parts 
of  a  cousity  have  been  detached  by 
a  statute  providing  that  they  bear 
their  respective  proportions  of  its 
indebtedness,  the  counties  to  which 
those  portions  are  annexed  are  not 
necessary  parties  to  an  application 
for  a  mandamus  to  compel  the  com- 
missioners of  the  original  county  to 
levy  a  tax  to  pay  the  same.  Com- 
missioners of  Santa  Fe  County  v. 
Territory  of  New  Mexico  ex  rel. 
Coler,  215  U.  S.  296,  54  L.  ed.  202. 
SB  Commissioners  v.  Sellew,  99  XT. 
S.  624,  25  L.  ed.  333.  But  see  u! 
S.  V.  Labette  County,  7  Fed.  318. 

36  Supervisors  v.  Durant,  9  Wall. 
736,  19  L.  ed.  813;  U.  S.  v.  Union 
Pac.  E.  Co.,  4  Dill.  479;  s.  c.  as 
Union  Pac.  E.  Co.  v.  Hall;  91  U.  S. 
343,  23  L.  ed.  428. 

37  People  V.  Colorado  Cent.  R. 
Co.,  42  Fed.  638,  644. 
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granting  tie  writ,:  when:  pending  the  writ  of  error  the  judgment 
has  hecome  dormant; by  the  lapse  of  time  under  the  State  stat- 
ute.*' The  writ  of  mandamus^  may  direct  the  performance 
of  a  series  of  acts  by  different  persons.'^  A  writ  of  anandanius 
to;  compel  the  levy  of  a  tax  may  direct  the  distribution  of  the 
tax  over  a  number  of  years,  in  order- to  relieve  the"  taxpayers 
from  hardship.*"  It  seems  that  certiorari  and  mandamus  can- 
not be  joined  in  one  writ."  It -isieriror  to  refuse  the  relator 
permission  toldiscontinueihisapplication  lat  any  tim'e  before 
the  final  order,  even  after  the  return  to  an  alternative  writ.*^ 

"Where  the  duty  sOught  to  be  enforced  is  onfe  neglected  by  a 
public  corporation  or  a  court,*'  and  not  the  purely  personal  de- 
fault of  a  public  officer,  the, death,  resigaation, i or  expiration 
of  the  term  of  office- of  the  officer  against  whom  the  pi;oceed- 
ings  are  directed  will  not  abates, them,  £ind,  the  writ: may  be  is- 
sued or  enforced  against  ibis  successor,**  When  thewjit  or 
applicatipn  is  based  upon  the  personal  d^ifault  of  ,^  public 'offir 
cer,  according  J;p  the,, ffirmser  rule  the  proceeding  would, abate 
uponhis  death,or  his. retirement frgnij office;*'  and  in  such  case, 
if  the  application  is  granted,  costs  will  be  awarded  to  the  re- 
lator, although  the  public  officer  acted  in  good  faith  under  an 
erroneous  view  pf  the  law.*'  By 'statute  it  iS  provided:  "That 
no  suit^  action,  of  other  proceeding  lawfully 'commenced,  :by  or 

-asBrockway   v.    Oswego,   40   Fed.  W^ll,;  298,  ]9;L.  ed.  579;   U.  S.  v. 

6]2,       ,,,,  Bout^-ell,   17   Wwll.,  604,   21:  L..  ed. 

39Lab,ette    County    Cpm'rs   v.    U.  721;-  Thompson  v.  U,.  S,,  103  XJ.  S. 

S.,   112  'U.;  S,  217,  2S,L..  ed.-698;  480,   484,  485,   26  L.  ed.   521,   523;. 

Hjcks  V.   01ev|lan(i,,  C, ,  C,  A.,  -106  Gontra,  .People  ex  rel.  -La  Chicotte 

Fed.  459.  .  ■,   \^        .    ,   ,  v.  -pesfe  187  N.  Y.  1,  116  Am.   St. 

40  City  of.  Cleveland,  ;Tenn.  V.  U,  Rep.    586.;    .Tlie   writ   may,' be    ad- 

S.,  ,166  Fe^.  677.,.  r  .  dressed  jtp  ithecofficei'S  and  to  their 

*l  Fairbanks   ,v.    Amoske£(,g    Nat.  successors    in    office    whom  •  it  .  wiill 

B^nk,.30,Fed.  602.,-        •,    r-     ,  bind.    .Hicks:  v., Cleveland,  .O.'.C.' A-., 

42  U.  S,   esB  rel,   CoSmsi,n  V,  Nor-  106  Fed.  459. 

folk  &:.W..,Ry.   Co.,   CO.  A.,   118  .  -  45  Seor,etary:   .vT    McGarrahaii,  ?  9 

Fe,d.-554,'                     ,  .•  .     )   .  .      .   -  Wall.,  298,  19.i  L.  ed.  579;  iUi/.:S.  v. 

43  Commissioners [v.i.Sellewi, 99  XJ.  Boutwell,   17   Wall.;  6Q4i.  .;21   L.liedj 
S.  624,  25!L..  ed.  333;  :Thompson  v.  721;  Thompson  v.  U..  S.,  103  U.  S. 
U.  S.,  103  U.  S.  480,:485,  26:L.,ed.  480,  484;  ^6,L.'  ed..521j  ;523..     ;   . 
521,  523;  Hollon  Parker,  Petitioner,  .  46  XJ.  g.  V. ;  .Schurz,  102  :U.^- .-407, 
131  XJ.  S.  221, -33  L.  ed.'l^S.-i  26  L.  ed.  175.                        ■ 

44  Secretary     v.     McGarrahan,     9  I  ('.;:     .,             /     .,                     • '■'' 
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against  tHie 'head'  of:  any  department  or  bureau  or  other  iofficer 
of  the tUnitedi  States  M' -his  official  capacity,  or  in ' relation! 'to 
the  discharge' of '  his -official' dutie^',*^  shall' abate  by  reason  of  his 
deith,  or  the  expiration^  of  his  iteirm  of  office,  or  his  retirement," 
or  resignatioii,  iori  ^removal  from  office,  but,  in  such  event,  the 
court,  (Mi'motion  or  sujiplemental  petition  filed  at  any  time  with- 
in twelvei  months' thereafter,  showing  a  necessity  for  the  sur- 
vival thereof  to  obtain  a  settlement  of  the  questions  involved,' 
mayt  allow  the  same' to  be  maintained  by  Or  against  his  suc- 
cessor in  office,  .and  the  court  may  make  su6h  order  as  shall' 
be  equitable  for  the  payment  of  costs;"  *'  It  has  been  held  that 
this  authorizes  the  continuance  of  a  proceeding,  upon  an  ap- 
plicatibn  for  a  mandamus,  Against  the*  successor  in  office  of  the 
original  respondent.*'  '    ""  '  ' 

It  is  no  defense  to  an  application  for  a  mandamus. to  compel 
the  levy  of  a  tax  that,  sin6e  the  suit  in,  which  was  entered  the 
judgment  sought  to  be  enforced,  a  State  court  has  enjoined  the 
levy.*®,,  Evidence  tha!t  a  special  tax  has  been  levied  to. pay  the 
relator's  claim,  and  that  all  claims  except  those  of  the  same  class 
have  been  granted,  is  irrelevant  to  an  application  for  a  man-' 
damns  to  compel  the  i^sue  pf  rbpiids,tp  liquidate  his  judgmen^t.^ 
The  pendency  of,  a  previous  applicg,ti9ni,fo;r  the  same  relief,  in 
the  same  jurisdiction  and  between  the  same  parties,  may  be 
pleaded .  in  .abatement.*^  An.  order  awarding  the  writ,  which" 
declares  that  it  is  for  thfe  collection  of  the  amount  specified 
in  a  judgment,  is  not  fatally  defective  for  failure  to  specify  the, 
amount  to  be  poUecitedv*  ,,. 

Disobedienbe  to  the  writ  is  punished  by'a:ttachment  for  cOn-' 
tempt. °*  Directions  in  the  writ  for  the  performance  , of". acts 
not  aiitjiorized  by-law  are  v,oid,°*  and  disobedienqe  thereto  is, 

«  Act  ,  of    February  i  »,,   1899,    c.  61 U,  S.  ,ex  reL  Coffmaniv,,  Nor- 

1^1;  30  St.,ajb  L.  322.  ,       ,  ;  fplk  &  W.  Ey.  Co.,  114  Fed..  682. 

*8  Caledonian  Goal- Co-  Yt;  Bg,ker,  M  Estill   County,   Ky.  v.   Embry, 

196  U.;S,  432,  4f2,  $9  L.  ,ed.  540,'  C.  C.  A.,  ,J44  Fed.  91.3, 

5^4;  supra,  §,,210..  BS  Cominissipnerp  v.  Sellew,  99  TJ.' 

y.    Johnson    Qourity,    6  S.  624j  25  L.  ed.,333;' U.  S.v.^  Lee' 


"V^f^^l.  166,  18, L.  ed.  768.  County,  2  Biss.  77.     .      " 

g|?lJ.,S.  ex  rjel. 'Fisher,  v.,  Board  of  B*U.    Si    v.    Su,p'fg  .of    Labette 

Liquidation,  etc.  of  New  Qrlearis,  60  Cpunty,   7   Fed.   318;    Presideiat   v. 

Fed.  387.  Mayor, ,  etc.   of   Elizabeth,   40  ;  Fed. 
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consequeutly  not  i punisliable;**  Upon  an  application  for  a  man- 
damus to  enforce  a  judgment,  no  question  adjudicated! in;  that 
judgment  can  be  questioned.*^  Where  a  county  had  appeared 
and  contested  the  regularity  and  sufficiency  of  proceedings  for 
the  issue,  of  bonds;in  aid  of  a  railroad,  first  in  a  State  court  in 
a  suit,  brought  to  compel  their  issue,  landagainniii  the"  Federal 
court  in  a  suit  to  recover  the  amount  of  coupons  upon  the  same, 
brojight  by  a  privy  to  the  plaintiff;  it  was  held  that  the  county 
was  estopped  from  thereafter  contesting  the  validity  thereof,  in 
a  proceeding  to  compel  the  levy  of  a  tax  to  pay  them,*''  unless 
"where  application  is  made  to  collect  judgment  by  process  not 
contained  in  themselves,  and  requiring,  to  be  sustained,  ref- 
erence to  the  alleged  cause  of  action  upon  \?hich  they  are  foundr 
ed;  *'  but  it  is  competent  to  show  that  the  j judgment  is  void,** 
An  alternative, writ,  of  mandamus  commanding  certain  desig- 
nated officials  and  "such  persons  as  may  be  fleeted  to  fill,vacan^ 
cies  in  the  board  of  revision  and:  assessment"  to.  do. certain  acta 
was  held  bad  on  demurrer,  as  showing  that  some  against  whom 
it  was  directed  had  no  notice  and  were  not  ascertained.^"  Or- 
dinarily, lipoh  a  petition  for  a  mandamus  against  a  judge,,  costs 
will  not  be  taxed  against  him  if  the  same  is  granted,  although 
they  may  be  against  such  other  adverse  parties  as  appear  an,d 
resist  the  application  on  the  merits.^*     The  proceeding  should 


799;    People   v.   Colorado   Cent.   R. 
Co.,  42  Fed.  638,  644. 

65  U.  S.  V.  Sup'rs  of  Labette 
County,  7  Fed.  318;  President  v. 
Mayor,  etc.,  of  Elizabeth,  40  Fed. 
799;  People,  I V,  Colorado  Cent.  R. 
Co.,  42  Fed,  638,  ,644. 

B6  Harshman  v.  Knox,  County,  122 
U.  S.  3'd6,  30  L;  ed.  1152;  Kaill  v. 
Board  of  Directors  of  St.  Landry 
Parish,  La;,  C.  C.  A.,  194  Fed.' 73; 
Tucker  vi  Hubbert,  C.  C.  A.,  196 
Fed.  849.  It  was  held' to  be  no  de- 
fense to  an  application  for  a  man-' 
damns  to  compel  the  payment  of  a 
judgment  by  a  parish,  that  the 
funds  to  be  collected  by  it  were 
dedicated  by  law  to  educatibrial 
purposes  and  were  insufficient  to 
maintain     the     schools.      Eaill    v. 


Board   of  Directors ,  of   St.   Landry 
;Parishi,La.,  iC.,;C.  A.,  194  Fed.:  73. 

B^listiU  County,  Ky.  ,v.,  Embry,. 
C.  C.  A.,  144  Fei9i3. "''''''''''    ''      ' 

B8  Brownsville  v.'  'Lo'4gu6;^l  29  U. 
S.  493,  505,  82  L.  ed;  780,  784;:  - 

69  Moore;  V.  Edgefipld,  32  .  Fed. , 
498.      '  " 

-   60U.  'S-V.'  City  of  El'izabetii,  42 
Fed.  45. 

eij^e  Haight  &  Freese  Co.,  C't).. 
A.,  164  Fed.  688^  "Wh^re  the  adverise' 
parties  were  relieved  from  costs  be- 
cause 'they  merely  appeared  aiid 
moved  to  dismiss  upon'  the  ground 
that-  the  order  comjplained  of  had 
been  vacated'  subsequent  to  the  ap- 
plication and  the  wfit  had  beciome 
uniiecessiryL 
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be  reviewed  by  writ  of  error,  not  by  appeal.®*  Tbe  issue  of  a 
mandairtus  to  compel  a  railway  company  to  comply  with  the 
-  Interstate  Commerce  Law  does  not  bar  an  independent  applica- 
tion to  tbe  court  or  Interstate  Commerce  Commission,  by  a  per- 
son''similarly  situated  with  the  relator,  to  secure  similar  relief, 
although  he  contributed  to  the  expense  of  the  former  applica- 
tion.® '  ' 

§  460.  Writs  of  certiorari.  The  writ  of  certiorari  is  a  writ 
issued  from  a  superior  to  an  inferior  court,  ordering  the  latter 
.to  certify  tothe  former  certain 'proceedings  before  it.^  At  com- 
mion  law,  the  writ  was  issued  for  two  purposes;  as  an  appellate 
proceeding  for  the  re-examination  of  some  action  of  an  inferior 
tribunal ;  and  as  auxiliary  process  to  enable  a  court  to  obtain 
further  information  in  respect  to  some  matter  alrfeady,  before 
it  for  adjudication.*  The  writ  can  be  issued- from  a  Federal 
court  other  than  the  Supreme  Court  and  perhaps,  the  Circuit 
Court  of  Appeals,  only  for  the  latter  purpose.*  The  Supreme 
Court,  and  possibly,  the  Circuit  Court  of  Appeals  may  grant 
the  writ  of  icer^orairij  when  !the  circumstances  imperatively  de- 
mand that  form  of  interposition  at  common  law  to  correct  ex- 
cesses of  jurisdiction  and. in  furtherance  of  justice.*  It  has 
been  held  that  a  Circuit  Court  of  ^Appeals  cannot  issue  a  writ 
of  certiorari  to  review  an  order  of  the  Circuit  Court,  which 

68  Muhlenberg  County  \,  Dyer,  C.  S.    372,    380,    37   L.    ed.    486,   489 ; 

C.  A.,  65  Fed.  634.  Re  Chetwood,   165   U.  S.  443,  461, 

68 Merchants'    Coal    Co.    v.    Fair-  462,  41  L.  ed.  782,  788;  Re. Tampa. 

mont  Coal  Co.,  C.  C.  A.,  160  Fed.  Suburban  R.  R.  Co.,  168  U.  S.  583, 

769.  42  L.  ed.  589;  Whitney  v.  Dick,  202 

§  460.     lU.  S.  V.  Young,  94  U.  S.  U.  S.  132,.  140,,  50  L.  ed.  963,  966. 

258,  259,  24  L.  ed.  153.  See  Harris-  The  power  of  the  Supreme  Court  to 
V.  Barber,  129  U.  S.  366,  369,  32  L.  issue  writs  of  certioran  to  the  Cir- 
ed.  697,  699.  cujt  Court  of  Appeals  is  not  limited 

SU.   S*  V.  Young;  94  U.  S.  258,      to  tbe  provisions  of  tte' Evarts  Act 

259,  24  Ii..  ed.  153.  as    subsequently    re-enacted    in    the 
S.U..  .S.   R.   S.,   §    716 ;-U.   S.   v.      Judicial  Code;  but  it  may  issue  the 

Young,  94  U.  S.  258,  260,  24  L.  ed.  writ  iinder  U.  S.  R.  S.,   §  71(3,  as  . 

153 ;  .Eo!  porte  Van  Orden,  3  Blatchf .  re-enacted  in  Jud'.  Code,  §  262,  36 

166;    Re  Martin,    5    Blatqhf.    303;  St.  at  L.  1087.     For  a  ease  where 

Fowler  v.  Ijindaey,;  3   Dall;  411,   1  the  suit  was  referred  when  sought 

Ii.  ed.  658.  .  '     ,  to  retain  a  bill   of  exceptions,  see 

4  Am.   Construction   Co.  v.   Jack-  Keerch  v.  U.  S.,  C.  C.  A., '171  Fed. 

aonyille,,!.  &  K.  W.  R.  Co.,  148  U.  365. 
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is  not  appealaWe ;  *  but  that  a  I>istrict  OcTirt -may  .similarly 
review  proceedings  pending  before  a  United  .States  comin is-- 
sioner  without  the  writ  of  liaheas  corpus.^  The  Supreme  Court, 
has  no  original  jurisdiction  to  issue  a  writ  of  certiorari  to 
examine  the  proceedings  of ;  a  military  commission.''  ;  A;  Dis- 
trict Court  of  the  United  States  cannot  thus  bring- befor,e;  it 
the  proceedings  before  a  commissioner  which  it  is  not  au- 
thorized'to .  correct.*  Any  court  of  the  United  States  may 
issue  a  writ  of  certiorari  as  ancillary  to  a  writ  of  habeas  cor- 
pus^  but  its  refusal  so  to  do  is  not  the  subject:  of  review." 
A  District  Court  has  power  to  issue  the  writ  of  certiorari  to 
a  State  Court  requiring  the  latter  to  make  return  of  the  rec- 
ord in  a  suit  which  has  been  removed  from;  the  latter  to  the 
former.*^  In  case  of  a  removal  of  a  civil  suit  or  criminal 
prosecution  against  a  revenue  officer  of  the  United -States,  the 
clerk  of  the  District  Court  must  issue  the  writ  for  the  same  pur- 
pose; ^^  ,  If  the  record  sent  up  on  appeal  or  writ  of  error  is  in- 
complete, it  may  be  corrected  by  certiorari}^  Jt  has  been  said 
that  proceedings  that  have  taken  place  since  the  appeal  or  writ 
of  error  cannot- be  thus  removed,**  but  the  Supreme  Court  has 
thus  reviewed  proceedings  to  punish  a  person  for  contempt  in 
suing  out  a  writ  of  error  and  an  order,  forbidding  the  fur- 

5U.  S.  ex  rel.  Montana  0.  P.  Co.  "18  St.  at  L.  470;   25  St.  at  L. 

V.  Circuit  Court/ C.C.  A.,  126  Fed-.  433;  m/ro,  §  551. 

.169.    ■                              '  12  State  V.  Sullivan,  50  Fed.  593. 

6  U.  S.  V.  Berry,  4  Fed.  779.  ^^  ^^^  been  held  that  the  writ  may 

lEx  parte  Vallandigham,  1  Wall.  be  issued  in  vacation  by  the  deputy 

2i3,  17  L.  ed:  589;   Re  Videl,  179  '=1^'"''^  '^'^  ^he  absence  of  his  principal, 

US    126    45'  L    ed    118      Nor    it  ^^^  ^^^^*  its-address  to  the  i  United 

,  ■   s    ■        i  -ii       1       States    marshal    directing    him    to 

seems,    when    an    inferior    tribunal  .       .  ,.        ..... 


make  known    to    the    clerk    of   the 

or,         ^    -.r       ^  J        o  -r>i  i  i_j:       Statc  court    thc    TemoVal    of    the 

8  Bx  parte  Van  Orden,  3  Blatchf.  ,    i,    ^         ,            j    . 

'      '   ,     A              cause,  and   that  such   court   is:  re- 


lias  been  abolished.     Ibid. 
8  Ex  parte  Van  Orden,  3 
166.   .  See    Pa,tterson    v.    U.    &.,    2 


cause, 

quired  to   send  a  tramscriptl  of  its 
Wheat.  221,  4  L.  ed.  224.  ^.^^^^^   ^^  ^^^-  circuit .  Court,,  does 

9  Ex  parte  Burford,  3  Cranch,  not  invalidate  the  writ.  Ibid. 
448,  2  L.  ed.  495;  Ex  pcirte  Boll.  13  u.  S. ,  v.  Gomez,  -1  Wall.  690, 
man,  4  Cranch,  75,  2  L.  ed.  554;  17  ^  ed.  677;  The  -Eio  Grande,  19 
iJe  Martin,  5  "Blatchf.  303;  So!  par«e_  vVall.  178,  22  L.  ed.  60;  Field  v. 
Stupp,  12  Blatchf.  501.  See  infra,'  Milton,  3  Cranch,  514,  2  L.  ed.  516. 
§   466.                                                    -  14  U.  S,  v."  Young,  94  U.  S..  2'58, 

10  Hyde  V.   Shine,   199   U.  S.  62,      24  L.  ed.  153;   U.  S.  v.  Adams,  9 
80,  50  L.  ed.  90,  97.  Wall.  661,  19  L.  ed.  808. 


§  :460i]     ,  ■     WEITS  OF  CEETIOEAEI.  '  1471 

tker  prosecution  of  the  writ  of  error.'-  Perhaps,  other  con- 
tempt proceedings  may  be  thns  reviewed."  An  omission  to 
make  a  fiiiding  cannot  be  thus  corrected."  The  Supreme  Court 
may  by  order  require  thb  Court  of  Clainds  to  find  a  specific 
facti**  An  error  in  a' bill  of  exceptions  cannot  be  thus  correct- 
ed; "  although  the  judge  who -settled  the  same  may  himself  do  • 
so.*» 

The 'Supreme  Court  may  order  by  certiorari  or  otherwise  any 
case  in  which  the  decision  of  the  Circuit  Court  of  Appeals 
is  made  final^'to  be  certified  to  the  Supreme  CoUrt  for  its  re- 
view and  deterrnination,  w.ithi 'the  same  povyef  and  authority 
in  the  case  as  if  it  had  "been  carried  by  appeal  or  writ  of  error 
to  the  SuprerdS  Gourt."^^*  ■  'Such'  a  bertiorari  has  been  granted 
after  theii  decision  of  the' Cireuiiti  Court  of  Appeals.**  In  an  ex- 
traordinary case,  lit  may  issue  to  review  the- decision  of  the  lower 
court  upoii  an  appeal  from  an  interlocutory  order.*'  This  was 
done  where  one  of  the  judges  below  was  disqualified  from  sit- 
ting in  the  case.**  "This  branch  of  our  jurisdiction  should  be 
exercised  sparingly,  and  with  great  caution."  **  The  inquiry 
upon  such  an  application  is  "whether  the  matter  is  of  sufiicient 
'importance  in  itself  i and  sufficiently  open  to'  controversy" 'to 
justify  the  writ.*'  'iThe  Supreriie  Court  has  the  same  power  to 
review  decisions  of  the  Court  of  Appeals  of  the  District  of 
Columbia.*''    It  inay  be  that  the  Supreme  Court  of  the  District 

■     i«;i«.6,  Ch^twQ?>ql,,  165   II.   8.   443,  ,  U.  S.  583,  35  L.  ed.  868,  per  Fuller, 

"453,>62,  41  L.  6(1^782,  785,  788.,'  C.  J.'              ,,                 '■! 

"  '  16  Ibicl.                                 ,/'.'.  _    jj3  ^j„g,._    Const.    Co.   v.   Jackson- 

17  U.  S.  V.  Adams,  9  Wall.  661,  ville,  T,  &  K.  W.  Ry.  Co.,  148  U.  S. 
19  L.  ed.  808.               '  372,   38*7,,  388,   37   L.  'ed.   fee,   49a. 

18  U.  S.  V.  Adams,-  9  Wall.'  661,  But  see  &e  Tampa  Suburbaii  R.  Co., 
19  L.  ed.  808.       '''*-^'                '"  168  U.  S.  583,  42  L.  ed.  589. 

wstimpson     v.     Westche'stei'    E.  '   84  Arder. '  Coiist.    Co.    v.   Jackson- 

'eo.y3'How.  5'53,'irL.  ei  722.    But  ville,  T:  &'K.  W.  Ry.  do;,  148  U.  S. 

see  Morgan  v.  CurteiiiUs,  19  How.  372,  37  L.  ed!  486,       " 

8,  15  L.  ed.  576.''      '                ,      __  25Lau'  o4   Sew,    Petitioner,    141 

soStimpson    v.     W^stohteter   'r.  U.  S.  583,  5S&,  S5  L.  ed.  868,  870, 

Co.,  ^  Ho-w.  553^  11  L.  ed.  722; 'in-  per  Fuller,  C.  J.                 ,      .      ' 

fra,  §  479:'                                     "'  '  86  Lau   Ow   Bew,   Petitioner,    141 

81  Jud.-'Coae,  §24(3,  36  St.  at  L.  U.  S.  583,  587,  35  L.  ed.  868,  869, 

1087,  re-enacting  26  St.  at  L.,  §  6,  per  Fuller,  C.  J.    ' 

•p.  828.  'See't»i/ro,  cliapter  oii 'Writs  '  ST  Code   Dec.   234;    g9   St.    at   L. 

of  Error  and  Appteals. '        ■     '  692;    Winston  v;  IJ.   ^.,   171   U.  S. 

28Lau   Ow   Bew,   Petitioner,   141  690;  s.  c,  172  U.  S.  303,  43  L.  ed. 
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of  Columbia  has  power  to  review  by  certiorari  in  a  proper  case 
a  decision  of  a  ^'wasi-judicial  nature  imade  by  an  executive  offi- 
cer of  the  United  States  at  Washington.*' 

It  seems  that  certiorari  and  mandamus  cannot  be  joined  in 
one  writ,''*  but  the  petition  may  pray  for  these  writs  iii  the 
alternative.^"  Upon  a  'petition  for  a  writ  of  certiorari  or  man- 
damus, and  a  motion  thereon  argued  on  a  notice,  where  the 
right  to  a  writ  of  certiorari  was  doubtful,  the- Supreme  Court 
directed  the  entry  of  a  rule  to  show  cause  why  the  writ  should 
not  issue  for  a  single  purpose  only.*'  ,  The  grant  of  the  writ 
depends  on  the  discretion  of  the  court.'*  A  preliminary  in- 
quiry into  a  jurisdictional  fact  may  bei  directed  by  the  court 
before  passing  on  the  application  for  the  writ."  The  issue  of 
the  writ  operates  as  a  supersedeas  from  the  time  of  its  service 
or  formal  notice  of  its  issue  until  the  court  of  review  has  final- 
ly disposed  of  the  proceeding.'*  The  return  to  the ;  writ  of 
certiora/ri  should  be  by  the  clerk  under  his  hand  and  the  seal 
of  the  court.'*  The  return  need  not  be  signed  by  the  judge." 
Where  an  appeal  and  a  petition  for  a  writ  of  certiorari  were 
both  pending  before  the  court,  and  the  appeal  was  dismissed, 
but  the  writ  allowed;  the  record  on  appeal  was  treated  as  a 
return  to  the  certiorari.^''  "A  writ  of  certiorari,  when  its 
object  is  not  to  remove  a  case  before' trial,  or  to  supply  defects 
in  a  record,  but  to  bring  up,  after  judgment,  the  proceedings  of 
an  inferior  court  or  tribunal  whose  procedure  is  not  according 
to  the  course  of  the  common  law,  is  in  the  nature  of  a  writ  of 
error.    Although  the  granting  of  the  writ  of  certiorari  rests  in 

456;   Sinclair  v.  District  of  Colum-  82  Bo;  parte  Hitz,  111  U.  S.i  766, 

bia,  192  U.  S.  16,  21,  48  L.  ed.  ,322,  28  L.  ed.  592.  ,        , 

325.  33  Re  Baiz,   135   U.   S.   403,   431, 

28  Alexandria  C.  R.  &  Br.  Co.  v.  34  L.  ed.  222,  231,  per  Fuller,  C. 
Pistrict  of  Columbia,  5  Mackey,  (D.  J.,  citing  Ex  parte  'Hitz,  111  U.  S. 
<!.),  376;  Wood  v.  District  of  Co-  ,  766,  28  L..  ed,  592. 

lumbia,    6,  Mackey    (D.  C),    142;  3*Waskey  v.  Hammer,  C.  C.  A., 

Poster  &  Abbott  on  the  Federal  In-  179  Fed.  273. 

flome  Tax,  238.  85  Fennemore'v.  U.  S.,  3  Dall.  357, 

29  Fairbanks    v.    Amoskeag    Nat.  360,  all  note,  1  L.  ed.  634,  635. 
Bank,  30  Fed.  602.  88  Stewart  v.  Ingle,; 9  Wheat.  526, 

30  Amer.    Const.    Co.    v.    Jackson-  6  L.  ed..  J51. 

ville,  T.  &  K.  W.  E.  Co.,  148  U.  S.  STFarrell  v.  O'Brien,   199  U.   S. 

572,  37  L.  ed.  486.  ,     '  89,  50  L.  ed.  101. 

81  Ibid.  , 
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the  discretion  of  the  coiirt,  yet  after  the  -writ  has  been  granted 
and  the  record  certified' in  obedience  to  itj  the  questions  arising 
upon  that  record  must  be  determined  aceording  to  fixed  rules 
of  law,  and  their  determination  is  i^eviewable ; on  error."'* 

§  46  li  Writs  of  habeas  corpus  in  general.  The  writ  of 
habeas  corpus  is  a  high  prerogative  writ  known  to  the  common 
law,  directing  the  production  of  a  prisoner  before  a  court  or 
magistrate^  the  great  object  of  which  is  the  liberation  of  those 
who  may  be  imprisoned  without  sufficient  cause.^  It  is  then 
termed  a  writ  of  habeas  corpus  ad  subjiciendum}  There  were 
also  by  the  common  law  four  other  writs  of  habeas  corpus:  the 
habeas  corpus  ad  respondendum';  ad  satisfaciendum  j  and  ad. 
faciendum  ei  recipiendum,  which  removed  a  prisoner  for  debt 
from  an  inferior  to  a  superior  court  for  further  proceedings  in 
the  same  or  a  subsequent  action;'  and  the  habeas  corpus  ad 
prosequendum,,  testificandum,  deliberandum,.  vrhiGla.  removed  a 
prisoner  for  dfebt  of  crime  in  order, to  prosecute  or  testify  in 
another  court.*  The  habeas  corpus  cum,  causa  is  used  in  the  re- 
removal  of  criminal  .proceedings  from  the  State  courts  to  the 
dircuit  Courts  of  the  United  States,^  The  Supreme  Court, 
and  the  District  Courts  of  the  United  States  have  power  to 
issue; the  writ  of  habeas  corpus.^  iA  Circuit  Court  of  Appeals 
has  no  such  power,  except,  perhaps,  as  an  incident  to  some- 
<;ase  otherwise  before  it.'    Except  in  cases  affecting  ambassa- 

S8  Gray,  J.,  in  Harris  V.  Barber,  ginia  v.  Paul,  148  ,tJ,  S.  107,  37  L. 

129  U.  S.  366,  369,  32  t.  ed.  697,  ed.  386;  m/ro,  §§  S51,  552.   In  cer- 

699 ;   Amer.  Consfc.  Co.  v.  Jaekson- .  tain  cases .  the   clerk,   and  pven,   it 

ville,  T.  &  K.  W.  K.,Go.,  148  U.  S.  has  been  heldj  his  deputy  can  issue 

372,  387,  '37  L.  ed.  486,  492.  such  a  writ  without  an  order  of  the 

§  461.     'i-Eis    parte    Wiitkins,    3  court.     State  v.   Sullivan,   50   Fed. 

Pet..  193,  202,  7  L.  ed.  650,  653.  593. 

S3  Bl.  Com;  181.  6U.  S.  E.  S.,  §  751. 

S3  Bl.  Com.  129,  130;  Eos  parte  7 Whitney  v.  Dick,  202  U^  S.  132, 

Bollihan  arid  Ex  parte  SWartwouti  SO   L.   ed.   963.     It'  has  been   held 

4  Cranch,  75,  97,  2  L.  ed.  554,  562.  that  a  Circuit  Court  of  Appeals  has 

*3  Bl.  Com.  130;  Ex  parte  Boll-  no  jurisdiction  to  issue  a  writ  of 

man    and    Ex    parte    Swartout,    4  habeas  corpus  ioi  service  outside  of 

Cranch,  75,  97,  2  L.  ed.  554,  562;.  the    Circuit    in   which    it   sits)    al- 

/Se  Leo  Hem  Bow,  47  Fed.  302;  Ex  though   its   jurisdiction  is   invoked 

parte  Peck,   3  'Blatchf.  123;   U.  S.  to  thus  review  the  decision  of  the 

V.  Tilden,  10  Ben.  566;  supra,  §  343.  District  Court  of  a  Territory  within 

«U.  S.  E.  S.,  §§  642,  643;   Vir-  its  circuit.    Re  Boles,  48  Fed.  75. 
Fed:  Prac.  Vol.  II.— 93. 
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dors,  other  public  ministers,  or -consuls,  or  possibly  upon  the 
application;  of  a  State,  the  Supreme  Court  can  only  issue  the 
writ  of  habeas  corpus  for  a  review  of  the  judicial  decision  of 
some  inferior  officer  or  court;'  Consequently,  the  Supreme 
Court  cannot  issue  the  writ  to  inquire  .into ;  the  legality  of  an 
arrest  by  a  municipal  police  officer  under  a  warrant  issued  by 
a  State  or  municipal  police  judge.?  Any  Justice  or  judge  of 
any  of  those  courts  has  power  to  issue  a  writ  oi^habeebs  corpus 
for  the  purpose  of  an  inquiry  into  the  cause  of  a  restraint  of 
liberty  within  his  jurisdiction."  A  Justice  of  the  Supreme 
Court  may  grant  the  writ  andihear  argument)  on  the  return  in 
any  part,  of -the  United  States."    '    ,  .. 

1^0  Federal  court  or  judge  has  power  to  discharge  by  a  writ 
of  heibeas  corpus  a  prisoner  in  jail,  unless  such  prisoner  is  in 
custody  under  or  by  color  of  the  authority  of  the  United,  States;; 
or ;  is,  committed  for.  tri^l  before,  some  court  of  ,the  Uni1;ed 
States;  or  is  in  custody  for  an  ac^  done  or  omitte^d,  in  pursu- 
ance of  a  law  ,of  the  United  States,  or  of  an  order,  process,  pr 
decree  of  a  court  or  judge  thereof;  or  is  in  custody  in  viplatipii 
of  the  Constitution. or  a  law  or  treaty  of  the  iD^nited  States;  or, 
being  a  revenue  officer  of  the  United  States,"  is  in  custody  on 
account  of  any  act  done  or  omi^;ted  under'  color  of  his  office  or 
under  color  of  any  revenue  law;  or,  being  a  subject  or  citizen 
of  a' foreign  State  and  domiciled  therein,  is  in  custody  for  aii 
act  dcine  or  omitted  under  an  alleged  right,  title,  authority, 
privilege,  protection,  or  exemption  claimed,. Tjnder.thje  conamis- 
sion,,' order  or  sanction  of  any  foreign  State ( or  under  color 
thereof,  the  validity  and  effect  of  which  depends  upon  the  law 
of  nations;  or  unless  the  Writ  is  necessary  to  bring  the  prispner 
into' court- to,  testify.** .   When  the  law  permits  the  use  of  his 

8  Ecc  parte  Hung  Hang,]  108  U.  S.  tion,  see  Re  Burrus,  136.  U.  S.  580, 

552,  27  L.  e&,.%}l^'jjx. parte  Barry,  589,  34  L.  ed, •  5Q0, 1 50,1,  per  Miller, 

2  How.  65,  11  rli.  led.  181.    ■.,  ,,.•■  J.j   and  a  note  by  Ex-Ju,dge,;g.  ,D. 

.  ?,%,  parte  Jlung  Hang,  108  ,U.  S.  Thompson,  ,18  Fed.  70.  ,-It  has„been. 

552,  27  L.  eel.  811,,,    ,,  ,  .,,,   ,|,        ,  he\(i I  tjia,t,  ,upon   a:  petition  cfor   the 

loy. -S,,  R,  S.,~§  752.  vrit  oi  .hajbpas  corpus  to  release,  a 

11  .BiP  parfe  .Clarke,  ,100  U.  S.^  3^9,.  Unified/ states  piarshal  from  ,eus- 
401i  25  L,  e<!.  7,15,,  716.  ;  ^ody  ander.  State  pr.oce^s,,  (the  Fed,^ 
,;1SU.  S,  R.  S.,  §§  753,  641,  643.  eral  court, cannot  inquire  into  .t^ 
See  also  18,  St,  at  L.  157.   ,   ,  ,:-,.;,;(,  truth    or,   justiqe    of;,  the    charge^ 

Ii;pr   the   history  f  of.,, thi^.jJ^gislai-  against  jhim,  but  is  limited- to; the 
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depositioh  taken  at  the  pliace  of  his  incarceration  itihe  writ  will 
ordiilarily  be  denied.^'  An  officer  of  the  United  States  may  he 
released  hy  the  writ' o/  hahbas-  obrpv^,  when  he  has  been- in- 
dicted^*'or:  convicted 'in  a  State' court  for  a  : violation,  lin  the 
discharge  of  ihis  official  functions,  of  a  iStatei  statute  which,  so 
far  as  it  applied,  to .  him,  the  State  had  no  jpower  totenact.^' 
Where  ,  a  Federal  court  hadi  enjoined  the  enforcement  of  a 
State  statute  regulating  railroad  ratefe,  and  in  its  order  pre- 
scribed conditions  for  the  sale  of 'tickets  at  prices  in  excess  of 
those  fixed  by  the  act ;  it  was  held'  that  a  ticket  agent  imprisoned 
fof  the  sale  of  tickets  at  such  prices  in  the  manner  prescribed 
by  the  brder  was  in  custody 'for  an' act  done  in  obedience  to  an 
order  of  a  court  of  the  United  States.^^  A;  person  imprisoned 
pursuant  to  a!  'Territorial'  law  is  not  in  custody  under, ,  or  by 
virliUe  of,  the  authprity  of  the  tfnited, 'States.;,  and  .upon  a  writ 
of  habeas  corpus  from  a.  Federal  court  he  is  in  no  better  posi- 
tion in  this  respect  than  a  prisoner  convicted  by  a  State  court 
for  the  violation  of  a  'State  law."  It  has  been:  held  that; an 
act  done  by  an. ofpqer:  of  |tjie  United,  States  in  tho.  (discharge  of 
his„  official  duty  ig  dpne  in  pursuance  ,of,  a  law  of  the,  United; 
States,  although  there  is'  no  express  statutory  authority  for  the 
same." 

question  whether  his  alleged  unlawr  IS  Re  Thaw,  170  Fed.  288,  Octo- 

ful  actti  Were  done  in  pursuance  of  ber,  1906.  ' 

a    law    of    the   United  ..States,    Be  14  Ohio  v.  Thomas,  173  U.  S.  276, 

Mar&h,  51  Fed.  277;  and  that  where  43   L;  ed.   699;   Be  Fair,  100   Fed. 

deputy  marshals  are  imprisoned  by  149. 

State .  authorities    on    a    charge   bf  15  7?e  Waite,  81  Fed.  359. 

murder,  and  for  thekilliiig  of  a  per-  "Hunter  v.  Wood,  209  U.  S.  205, 

son  while   resisting   arrest'  on  pro-  52   L.   ed.  747 ;    affirming  155   Fed. 

cess    from    a     Federal    court,,    the  190. 

latter  court  has  jurisdiction  to  is-  W  Connella  v.  Haskill,  C. .  C.  A., 

sue  a  writ  of  haheas  corpus,  and  on  158   Fed.  285;    Low   Wah  Suey!  v. 

thei  return  to"  summarily  hear  evi-;  Backus,  225  -  U.  S.  460,  472,  56  L. 

denceand    fina,lly. -dispose    of    the  ed.  1165,  1169. 

charges  against  such  deputies;    Kel-  VRe  Neagle,  135  U.  S.  1,  34  L. 

ly-  V.    Georgia,    68    Fed.    652;    Re  ed.  55.     See  U.S.  ex  rel.  Drury  v. 

Laing,  127  Fed.  213.                         •  Lewis,   129   Fed.   823;    Ke  Leaken, 

As  to  a  soldier  see  U.  S.  v.  Lewis,  137  Fed.  680. 

20(i)   U.    S.   1,    50   L.   ed.  343;    Eco  '^ 

parte   SohUffer,   154   Fed.   921;    U.  • 
S.  V.  Lipsett,' 156  Fed.  65. 
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The  writ  of  habeas  corpus  ad  subjiciendum  cannot  be  issued 
in  favor  of  a  person  unless  lie  is  actually  restrained  of  >  his 
liberty^  or  is  threatened  -with  such  restraint  by  a  person  with 
the  present  J  means  of  enforcing  it.  ^®  Mere  moral  •  duress  is 
insufficient.*"  The  validity  of' his  conviction  of  crime  cannot 
be  thus  tested  by  a  person  who  has  been  pardoned  and  is  not  re- 
strained of  his  liberty,  although  he  has  refused  to  accept  such 
pardon.**  The  writ  will  be  denied,  where  the  relator  is  at 
large  on  bail,**  where  it  appears  that  the  applicant  was  surren- 
dered by  his  bail,  who  acted  in  collusion  with  him,  merely  for 
the  purpose  of  .suing:  put  the  writ,,  Ms  restfaiaiti  being  merely 
nominal;*^  when,  he,  has  given  an  undertaking  and,  ,ia  on 
the  jail  limits,  which  comprise  an  .entire  county-;  **  and  where  it 
appears  to  tbe  satisfaction  of  the  coujrt  that,  the  arrest  was  made 
by  collusion  with  him,  for  the  purpose  of  summarily  testing  a 
question  of '  jurisdiction.**  It  Jhas  teen  held,  however"  <that  an 
appeal  from  an  order  denying  the  writ  will  not  be  dismissed 
because  the  petitioner,  pending  the  appeal,  was  admitted  to 
bail.*« 

The  writ  of  habeas  COrptis  cannot  be'usied'td  correct  errors  and 
irregularities,  however  flagrant,  committed  witliin  the  sphere 
of  the  authority  of  the  court.*''    But  a  party  imprisoned  under 

19  Wales   V.   Whitney,   114  U.   S.  Johnson  v.  Hoy,  227  U.  S.  245,  57 

564,  572,  29  L.  ed.  277.  L.  ed.  — .       '                 . 

M  Thus,  when  the  party  sfeeking  ,  83  Re  Gow,  139  Cal.  242,  73  Pac. 
the  writ  was  a  naval  officer  in  145.  Contra,  Re  Grice,  79  Fed.  627. 
Washington,  and  the vbiasis;  of: his  24 People  ex  rel.  Smith  v.  Big- 
application  was  a  letter  from  the  gart,  25  App.  'Div.  20.  ~ 
Secretary  of  the  >Nayyi  inclosing  ^^Ex  •parte  Simon,  208  U.  S.  144, 
charges  against  him,  together  with  52  L.  ed.  429. 

a  notice  of  the  sessioii  of  a  court-  86MacKenzie    v.    Barrett,    C.    C. 

martial  to  consider  them,  and  con-  A.,  141  Fed.  964. 

eluding,    "You    are    hereby  i placed  8'? Bo;. parte  Terry,  128  U.  S.  289, 

under  arrest,   and  you  will  confine  304,  32  L.  ed.  405j'  408;   Mx  parte 

yourself- to  the -limits  of  Washing"-.  Siebold,   100  U.   S.   371,  25.  L.- ed. 

ton;''    it   w«.s    held    thattthe    peti-  717;  Ex  parteiParks,  93  [U.  S;  18, 

tioner  was  not  under  such  restraint  23  L.  ed.  787;  Ex  parte  Curtis,.  106 

as  to  warrant  the  issue  of  the  writ.  U.  S.  371,  27  L.  ed.  232;  Ex  parte 

Wales  V.  Whitney,  114  U.  S.  564,  Bigelow,  113  U.  S.  328;  28  L.  ed. 

29  L.  ed.  277.                  :    o  1005;.  Carter  v.  McOlaughry,  183  U. 

aiiJe  Callicot,  8  Blatchf.  89.  S.  365,  46  L.  ed.  236;  U.  S.  v.  Lair; 

zzSibray  v.   U.   S.  ex  rel.   Kup-  C.  C.  A.,  195  Fed.  47.    After  judgr 

pies,  C.  C.  A.,  185  Fed.  401.     See  ment  of  conviction,  a  prisoner  can- 
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an  order'  made  by  a  court  of  tke  United  States,  where  it  does 
not  possesfei  jurisdiction  of  either  the  person  or  the  subject- 
matter,  can  review  that  order  by  such  a  writ.*'    It  has  been 


not  be  rieleased  by'  a  writ  of  habeas 
carpits  upon   the   ground   that  the' 
facts  charged  in  the  indictment  do 
not  constitute  a  crime  within  the 
meaning  of-  the  statute,  Ex  parte 
Pkrks,  93  U.  S.  18,  23  1.  ed.  787; 
Eco  parte  Watkifis,  3  Pet.  193,  203, 
7  L.   ed.   650,   653;   .Ba;  parte  Yar- 
broiigh,   lla  U.  S.   651,'  654.     But 
see  Re  Mayfield,  141  XJ.  S.  107,  116, 
35  L.  ed.  635,  638;  nor  because  of 
a  slight  lack  of  certainty  ia  the  in- 
dictment, U.  S.  V.  Pridgeon,  1S3  U. 
S.  48,  38  L.  ed.  631;  nor  because  of 
its  duplicity  in:  violatitin  'of  a  Ter- 
ritorial  statute,    Conhella   V.    Has- 
kell,  C.  C.  A.,   158   Fed.   285;    nor 
because  an  improper  person  sat  on 
the  grand  jury  which  indicted  him, 
^a;  parte  Harding,  120  U.  S.  782, 
30  L.  ed.  824;  Kaizo  v.  Henry,  211 
U.  S.  146,  53  i;  ed.  125.     See  Re 
Wilson,   140   tJ.   s!   575,   35'  L.  ed. 
513;    nor   because   of   an   error   in 
sustaining  or  bverlruling  a  challenge 
-  to  a  juror.  Re  Schneider,  No.  2,  148 
U.  S.  162,  37  ii.  ed.  406;  Ex  parte 
Murray,  66  Fed'.'  297;'  nor  because 
the   court   iUipropeifly   consolidated 
indictments,  De  Bara  v.  XJ.  S.,  C.  C. 
A.,  99  Fed.  942;  Howard  v.  U.  S., 
C.   C.   A.,   34  l;r.A.   509,  75   Fed. 
986;  nor  bdcaiuse  the  court' refused 
to   assign  him   counsel   and  forced 
him  to  trial  without  sufficient  time 
to    prepare    his    defense.    Re    Mc- 
Knight,  52  Fed.  799;   nor  because 
he  was   convicted  upon   insufficient 
evidence.  Be  Harkell,  52  Fed.  195; 
Harlan  v.  McGourin,  218  U.  S.  442, 
54  L.  ed.  1101;  nor  for  errors  com- 
mitted in  the  course  of  his  trial, — ■ 
even,  it  has  been  held,  if  these  er- 
rors were  infractions  of  the  Consti- 


tution, such  as  a  refusal  to  sustain 
a  plea  of  a-  former  conviction  for 
the  same  cause,  JSai  porteBigelow, 
113  U.  S.  328,  28  L.  ed.  1005;  Ex 
parte  Ulrich,  43  Fed!  663;  pro- 
vided the  infringement  of  the  Con- 
stitution does  mot  clearly  appear 
upon  the  record,  Nielsen,  Petitioner, 
131  U.  S.  176,  33  L.  ed.  118;Lnor 
because  he  was  deaf  and  the  testi- 
mony was  not  read  to  him  through 
his  ear  trumpet,  Felts  v.  Murphy, 
201 'tr.- S.  123,  50  L.  ed.  689;  nor 
because  he  was '  refiised  coinpulsory 
process  for  the  attendance  of  wit- 
nesses on  his  behalf,  Ex  par'te' 
Harding,  120  U.  S.  782,  30  L.  ed. 
824.  See  Re  Wilson,  140  U.  S.  575,' 
35  L.  ed.  513 ;  nor  because  he  was 
tried  by  a  de  facto  State  judge  who' 
had  no  legal  title  to  the  office,  Ex 
parte  Ward,  173  U.  S.  452,  43  L. 
ed.  765;  nor  because,  he  was  con- 
victed upon  an  information  filed  by 
a  de  facto  State  prosecutor  who  was 
not  an  officer  de  jure,  Re  Humason, 
46  Fed.  388;  nor  because  he  was 
denied  bail  pending  a  writ  of  error 
in'  a^tate  ootirt.  Ibid;  nor  because 
his  petition  for  a  removal  was  de- 
nied. Ex  parte  Murray,  66  Fed.  297. 
Nor,  in  bankruptcy;  when  commit- 
ted for  contempt  before  a  referee, 
who  has  not  certified  to  the  District 
Court  the  disobedience  of  the  re- 
lator, tr.  S.  V.  Henkel,  185  Fed. 
553.  Noii  it  has  been  held,  because 
the  judge  insisted  on  proceeding  in 
the  case  after  an  affidavit  of  preju- 
dice had  been  filed  by  the  relator. 
Ex  parte  Glasgow,  195  Fed.  780. ' 
a  Ex  parte  Xange,  38  Wall.  163, 
21  L.  ed.  872;  Ex  parte  Siebold, 
100  U.  S.  371,  25  L.  ed.  717;  Ex 
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held :  that  a  prisoner  will  riot  be  discharged  by  a  court  of  the 
United  States  where  he  has  been  committed 'for  contempt,  of  a, 


parte  Rowland,  104  U.  S.  604,  26 
L.  ed.  861;  Re  Ayers,  123  U.  S.  443, 
485,  31  L.  ed.  216,  223  i.fie  Sawyer,; 
124  U.  S.  200,  221,  31  L.  ed.  402, 
409;  Ex  pwrte  ;E\a\,  113  U.  S.  713, 
28  L.  ed.  1117;  Ex  parte  Wilson, 
114  U.  S.  417,  29  L.  ed.  89^  Thja 
may  be  done  when  he  is  imprisoned 
after  conviction  by  a  court  martial 
composed  of  officers  in  the-  regular 
army,  which ,  had  no  jurisdiction 
over  him,  a  volunteer  officer,  al- 
though the  objection  was  not  raised, 
at  the  trial.  McClaughry  v.  Dem- 
ing,  186  U.  S.  49,.  46  L.  ed.  1049; 
affirming  C.  C.  A.,  113  Fed.  ,639,. 
650.,  The  rule  that,  unless  the  con- 
trary appears  on  the  record,  a 
cause  is  deemed  to  be  without  the 
jurisdiction  of  a  District  Court 
of  the  United!  States,  has  no  ap- 
plication, where  i  the,  judgment  of 
such  a  court  is  attacked  collaterally 
by-  haieas  corpus,  Cuddy,  Petition- 
er, 131  U.  S.  280i  285,  33  L.  ed,  154, 
156;  or  otherwise,  Kempe's  Lessee, 
v.  Kennedy,  5  Cranch,  ,173,  185,  3 
L.  ed.  70,  73;  ,McCormick  v.  Sulli- 
vant,  10  Wheat.  192,  199,  6  L.,  ed. 
300,  302;  Galpin  ,v.  Page,  ,18  Wall. 
350,  365,  21  L.  ed.  959,  962.  A,  per- 
son imprisoned  for  contempt  of  an, 
order  of ,  a. ;  Federal  courifc  whgre  the 
record  shows  no  Federal,  jurisdic- 
tion in  the  suit  where  such  order 
was  made,  is  not  for  that  reason 
entitled  to  discharge.  Re'  Eaton, 
51  Fed.  804;  iSe,  ,  Lennon,  166 
U.  S.  548,  41  L.  ed.  1110.,  Cf. 
Re  Swan,  150  U.  S.  637,  37  L. 
ed.  1207;  Re  Pebs,  158  ,U.  S.  564, 
39  L.  ed.  1092;  Re  Tyler,  149 
U.  S.  164,  37  L.  ed.  689;  Toy  Toy 
y.  Hopkins,  212  U.  S.  542,  53  L.  ed, 
644.  where  the  relator  was  an  al- 


lottee Indian,  who  objected  to  the 
jurisdiction  of  the  Federal  Court  in, 
a  prijjxinal  case  for  that^  reason. 
Where  , the  pistrict,  Court  errpne-, 
ously  dpcided ,  that  the  offense  was 
committed  within  its ,  territorial  ju-, 
risdiction,  the  convjct  cannot  be 
discharged  hji  habeas  corpus,  biit  is 
confined  to  a  remedy  by  writ  of 
error.  U.  S.  v.  Lair,  C.  C.  A.,  1,95 
Fed.  47.  It  has  been  said  ;that  "if 
a,  judgment  or  any  .part  .th^eof  is, 
void,  either-  beca,use  the  court  that 
renders  it  is  not  competent  to  do, 
so  for  W3,nt  of .  jurisdiction  or  be-, 
cause  ,,it,  is  rendered,; under:  a,, law 
clearly  unoonatitutionalj  or  becsiuse 
it  is  senseless,  and  without  mean- 
iiig,  and  cannot  be  corrected,  or  ,for; 
any  othejf  cause,  tlien  a  party  im- 
prisoned by  virtue  of  ;Suqh  void 
judgment  may  be ,;  discharged  on 
ha/beas  corpus."  Mr,.  Justice  Brad- 
ley in  U.  S.,-  y-.  P^atterspn,^  29  Fed. 
775,  778.  ,|For,a  case  holding,  a 
penal  sfia.tute  vpid,  for  uncertainty, 
see  Louisville  ^  J?3.shville  If.  R.  Cp^.) 
v.,  Commonwealth,  99  Ky.  132,  33 
L,R,A.  ;2Q9,,  59  Am.  St.  Rep.,  457. 
A  ,  prisoner  wag  discharged  by  a 
w^it  pf  Jia^eas  corpus,  .wh^iji  he  had 
been  convicted,  in  a  court  of,, the 
United  States  of  a  ,  capital,  or  ,  in-, 
famous  crime  upon  an,  info;^mation 
without  an  indictment  Ex  jinrte, 
Wilson,  114  U;.^,,  417,  29  u'  ed,. 
89, '  A  crime  is  considered  infamous 
wh,eji  punighabje  -  by  imprisonment 
in,  a  State  prison,  or  penitentiary 
with"  or  without  hard  labor.  Saj 
parte  Wilson,  114, U.  S,  417,  .29'  L.' 
ed.  8,9;  Mackin  v.  U,  S.,  117,  U.S. 
348,  ,29  L.  ed.  909. .,  A  pi-isofier  may 
be,.,  discharged  by  habeas  corpus 
when  his  conviction,  was  in^a  court 
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of  the  -United  States,  tinder  an  jin-_ 
dietmerit,  the  body,  of  which  was 
amended  by  tie  court.  Ex  parie 
Bain!,  121  U.  S^  1,  30  L.  ed.  849. 
Or  unde-r  an  indictment,  loun:d  by  a 
grand:  jury  unaui;horized.  by  law. 
But  see'  Re  Wilson,  140  tj.  S.  573, 
3&  L.  ed.  513 ;  .feaj  parte  Harding, 
120- U.  S.,  782,  30  L.  ed.  824.  Or 
under  a  rfltfiti(tei,.  ;Stp.te  ,or  Federal, 
Medley,  Petitioner,  134  U.  g-  160, 
33  L.  ed.'8'35;  OMo  vl  Tbonias,  173 
U.  S.  276,  43  L.  ed.  699;  Re  Waite, 
81  'Ffed.' 359  j^lSe  Fair,  100  Fed.  149- 
whieh  is  repugnant  to  the  Federal 
Constitution,  JBa;  parte  Sieb'old, '  100 
U.  S.  371,  25  L.  ed:  mfEx  parte 
Clarke,  100  tr.s!  399,  25  L.  ed. 
^15';  Ex  parte  Curtisj'lOO  U.  S.  371, 
27  B.  ed.  232.  Or  when  he  is  held 
by  any'  court.  State  or  Federal,  un- 
der process  based  upon  a  city  ordi- 
nance, Stockton'  Laundry  Case,  26 
Fed.'  611.  State  or  Federal, -which 
is  repugnant  to  the  Federal  Goristi- 
tiition.  "Though  the  law  Itself 
be  fair  on  its  face  and  impartial 
in  appearance,  yet  if  it  is  adminis- 
tered by  public  authority  with  an 
evil  eye  and  an  unequal  hand,  so 
as  practically"  to  malce  iihjust  aiid 
ill'egal  discfimihations  between  per- 
sons' in  simrlir 'Sircumstahces,  ma- 
terial to  their  risftits;'  the  denial  of 
equal  justice  is  still  within  the  pro- 
hibition of  thfe^Cottstituiibh."  "Yiek 
Wo  -v*.  Hopkins,  118  U.  S.  356,  368, 
30  li.  ed.''220,  225;  or' ^  statutej  Eie 
parte  Siebold,  100  U.  s!  371,  25  -L- 
ed.^717;-.BWj)af'«'e' Clarke,  100  IT.  S. 
399,  25  L.  ed.  715;  Ex  parte  Curtis, 
106  U;  S:  371,  27  L.  ed.  232;'Mted- 
%,' 'Petitioner,  134  U.  S.  160,  33  L. 
e(i/835.  '  But  ^ee  .Ba!  parte  Crowder," 
Iti  Fed.  2'50.''  Or  when  'held  by  a 
State  'court  uriiler  a-  eliarge  'of  a 
crime  exclusively '  'within  the  jiirisi- 
dietion  of  the-  Federal  courts.  Re 
Lentey,  134  U.  S.  372,  33  L.  edl  949; 


Be.Neagle,  135  IJ.  S.  1,,  34  L.  ed. 
55.  , ,(//."  Ex  parte  Thompson,  1 
Flippiii,  507;  U.  S;' v;  McCIay,  4 
Cent.  li.  J.  255;  or  of  a  consul  of 
a  foreign  country, ;  jBa;  parte  Ander- 
son, 184  Fed-  114.  A  prisoner  who 
is  held  in  custody  under  a  convic- 
tion of  a  Federal'  court  may,  after 
his  pardon  by  the  President,  of  the 
United  Stajes,  be;  .released  by.  habeas 
cor-pus,  Greathouse's  Cas,e,r  2  Abb. 
U.  S.  882.  Or,,  it  seems,  if  in  cus- 
tody under  sentence  by  a  State  or 
Federal  court  "withotit'  a  trial  lijpbn 
a '  plea  of  not  guilty,'  Re  Converse, 
42  Fed.'  217,  219  or  it  seems  if, 
when  indicted  for  one  crime;  he  has 
pleaded  guilty  of  another,  and  is 
held  in  custody  linder  sentence  for 
either.  Re  Converse,  42  Fed.  217, 
219.  But  see  iJe  Maldonadd,  03 
Fed.  825.  Or  under  a  judgment  im- 
posing a  second  penalty  or  different 
ipenalty  from  that  previously  im- 
posed upon  the  same  party  for  the 
same  offense,'  although  the  former 
judgment  was  entered  at  the  same 
term  as  the  latter.  Ex  parte  Lange, 
18  Wall.  163,  21  L.  ed.  872;  Niel- 
sen, Petitioner,  131  U.  S.  176,  33 
li.  ed.  118.  Or  under  a  judgmeiit 
entered  upon  a '  conviction  under 
sevel-'al  indictments,  and  imposing 
more  than  one  punishment  for  a 
continuous  offense.  Re  Snow,  120 
U.  S.  274;  30  L.  ed.  658;  Munson 
■V.  McClaughry,  C.  C.  A.,  198  Fed. 
72.  Where  part  of  the  sentence  is 
unlawful,  the  petitioner  will  not  be 
Sisdliarged  until  be  has  performed 
sufeli  part  thereof  as  was  legally  im- 
pdied.  ■'  Re  Swan,'  150  U.  S.  637;  37 
L.  ed.  f^07;'U.'  S.V  Pridgeon,  153 
U.  S.  48,  63,  38  L.  ed.  631,  637; 
Em  parte  Davis,  112  Fed.  139i  A 
prisoner  will  be  thus  discharged 
W'hen  confined  under  a  judgment 
confining  liim  in  a  penitentiary  for 
a    crime    punishable    by '  imprison- 
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State  court  in  refusing  to  answer  a  question,  his  sole  ottjection 
being  that  an  answer  will  tend  to  criminate.liinij^'nor  when 
in  a  State  prison  under  State  process  the  only  ground  urged  for 
his  release  being  a  dispute  as  to  his  identity  with  an  escaped 
convict;'"  nor  when  under  arrest  for  a  contempt,  of  a  house 
of  a  State  legislature  which"  it  is  contended  acted  beyond  its 
jurisdiction.'*  In  one  case  a  Federal  court  granted  a  writ  of 
habeas  corpus  because  a  State  judge  had  exercised  powers  not 
given  him  by  the  State  statute.'*     It  is .  doubtful  whether  a 


ment  in  a  jail  only.  Re  Bonner,  151 
U.  S.  242,  38  L.  ed.  149,  Cf.  Re 
Burns,  113  Fed.  987.  But  see  Re 
Terrill,.  O.  C.  A.,  144  Fed.  016;  or 
even,  it  has  been  held,  when  sen- 
tenced to  imprisonment  without 
hard  labor  in  a  house  of  correction 
for  a  crime  punishable  by  imprison- 
ment with  hard  Jabor  in  the.  same 
place  of  confinement.  Re  Christian, 
82  Fed.;  199.  Or  for  contempt  of  a 
court  of  the  United  States  by  dis- 
obedience to  an  order  beyond  the 
power  of  such  court.  Ex .  parte 
Eo-B;land,  104  U.  S.  604,  26  L.  ed. 
861;  Ece  parte  Fisk,  113  U.  S.  713, 
28  L.  ed.  1117;  Re  Ayres,  123  U. 
S.  443,  31  L.  ed.  216;  Re  Sawyer, 
124  U.  S,  200,  31  L.  ed.  402;  Cuddy, 
Petitioner,  131  U.  S.  280,  33  L.,  ed. 
354.  Or  for  contempt  of  a  cou;i:J; 
of  the  tJnited  States  for  an  act.  npt 
committed  in  the  presence  of  the 
court,  when  the  prisoner  has  been 
given  no  hearing.  Ex,  parte,  Terry, 
128  U.  S.  289,  32  L.  ed.  405.  Or 
for  disobedience  .to  an  order  when 
the  prisoner  was.  not  a  party  tp  the 
suit,  nor.  named  in  the  order,  nor 
bound  by  the  same.  Re  Eeese,  Q. 
C.  A.,  107  Fed.  942.  But  see  supra, 
§  341,  Or  for  contempt  of  a  Fed- 
eral court  because  of  his  refusal  to 
answer  a,  question  that  might  tend 
to  criminate  him.  Ex  parte  Irvine, 
74  Fed.  954.     See  Re  Counselman 


V.  Hitchpock,  142  U<^  S.  547,  35  L. 
ed..  1110;  Butler  v.  Fay er weather, 
C.  C.  A.,  91  Fed.  458.  flr,  before 
conyiction,  when  held  undpr  a  war- 
rant issued  by  a  ynited  States 
judge  or  commissioner,  under  a 
complaint  which  does  not  state  an 
.offense  under  a  statute  of  the  Unjl^- 
ed  States;  Ex  pa/r;te  Bollnian  and 
Ex  parte  Swartwput,  4  C{ranoh,,7§, 
2  Ij.,,e<i.,  55i;:Ex  parte  Watkins,  3 
Pet.  201,  7  L.  ed.  652;.  Ex  parte 
Jenkins,  2  Wall.  C.  C.  521,  528;  iJe 
Martin,  5  Blatchf.  3p3.  SesEx 
parte  Carll,  106  U.  S.  521,  27  I,, 
ed  288;  but  see  Price,  y.  M'Carty, 
,89  Fed.  84;  nor  an  offense  of  which 
such  judge,  or:  commissioner  has  jur 
risdiction.  Re  Ferez)  7  Blatchf.  34; 
Re  Cross,.;2g.,fjQd.  824;  ,1^.  S.  y. 
Rogers,  23  Fed.  653;  ^  Kelley,  25 
Fed.  268 ; ,  even  after  'indictment ,  in 
another  distifict.to  remove  the  pris- 
oner to  which  the  warra-nt  is  is,sue,d, 
Re  Terrell,  5.1  Fed.  213;  Re  Greene, 
52  F-ed.  104.  ,  -     , 

29^0!  parte  Munn,  14p  Fed. -782. 

SO  Ex  par*e  Moebus,  148i]<'ed.  39-. 
.  siEe  Lawrence,  ,80  ;Fed.  99;  Car- 
fer  v.  Caldwell,  200  U.  S.  293,  50 
L.  ed.  488;  reversing  138  Fed,  487, 
.  82  Re  Monroe,  46  Fed.  52.  ,  But 
see  iJe  E(uncan,  13,9,, p.,  S,  ^4?,,  35 
L.ed.  219;  Leeper  v.  Texas,  139  U, 
S..  462,  35  iL,  ed.  223;  Ex  part^ 
Brown,  140  Fed.  460,;  MacKenziev. 
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District '  OoTiif '  ihas^  atiy :  ailthority  to  -release  by  haheas  corpus 
a  prisoner  held  under  tHe  judgment  of  another  court  of  the 
United 'States,'*  The  District  Courts  of  the  United  States  may 
take  jurisdiction  by  habeas  corpus  when  there  is  no  contro- 
versy arising  under  the  Constitution  or  laws  of  the  United 
States,  but  there  is  a  difference  of  citizenship  between  the 
parties ;  but  it  has  been  held  that  they  can  then  inquire  into  the 
legality  of  the  iniprisonnient,  but  cannot  exercise  any  discretion 
in  tlie  capacity  oi  parens  patrioe  as  to  the  place  or  character  of 
the  cojafinement."*  It  hag  been  held  that  the  right  to  the  custody 
of  a  child  may  be  thus  determined  when  the.  necessary  differ- 
ence of  citi'zeiishij)'  exists.**  But  not  where  a  proceeding  pre- 
viously instituted'i's  pending  to  determine  the  same  question 
in'  a  Stiate  feourt  of  competent  jurisdiction.**  An  Indian  may 
obtain  the  writ  in  a  proper  case.*''  A  proceeding  upOn  an  ap- 
plifeation'  for  the  writ  of  haheas  corpus  cannot  be  remoyed  from 
a  State  to  a  Eederal  court.**  A  State  court  has  not  the  power 
to'graiita  writ  of  Aa&eas  corpus  to  a  person  held  under  color  of 
authority  from  the  United  States..*'  When  such  a  writ  is  is- 
sued by  a  State  court,  the  person  to  whom  it, is  directed  should 
make  a  return  Stating rthat, he  hplds.the  prisoner  under  the  au- 
thority of  the  United  States,  but  other-vv;ise  disregard  the  writ.*" 
A  State  court  may  by  a  writ,  o£, habeas  corpus  examine  the  legal- 
ity of  the  detentipn  of  ^,  prisoner  by  a  person  appointed  by  the 
governor  of  a  State  in  extra,d,ition  proceedings.** 

Barrett,    C.   C.   a!,    144   Fed.    954.  sel  in  Barry  v.  Mercein,  5  How.  l03. 

See  Re  King,  46  Fed.  905,  906^911,  104,   12  L.  ed.  70,   71;    Clifford  v. 

per  Hammond,  J.    '         /          .  '""''  Williams,  13l  Fed.  100. 

3,8  fle  Eaton,  51  :Fed,  804,  806.,  S8Hoadle^  y.  Chase,  126  Fed.  818. 

,_  84  King    V.    McLean    Asylum,   of  87Xr.  S.  v.  Cook,  5  Dillon,  453. 

kass.  Gen.  H6s]pital,  'C.  C.  A„  26  88  Kurtz  y.  Moffitt,  115  U.  S.  487, 

L.R.A.  784,  64  Fed.  331.            ,    ,  29  t.  ed.  458. 

85  Bennett     v.     Bennett,     Dea^,  8*  Ablelnan    v.    Booth,    21    How. 

299;  U.  S.  y.  Savage,  91  Fed,..^9o;  506,  16  L.  ed.  169;   Tarble's  Case, 

Bee  aXko  U.  S.'  v.  Green,  3  kason^  13  Wall;  397,  20  L.  ed.  597. 

482;  ]Q.,S.  ex  rel.  Wheeler  v.  Will-  ,  «Ablema,n    v.    Booth;    21    H9W. 

lainson,' '4,,Am..'t',  Beg.  5;  .Se  Bjir-  50'6,  16  L.  ei  169.                     '' ' 

T^?,  136,'xt.  ;|.  586,  ,59S',' 597,  34,L.  «Eobb   v.'  Connolly,    111   tJ.    S^ 

^d.  6do;  503l'"514.    Contra,  Ea  pinrte  624,    28    L.    ed.    542;    Roberts    v. 

Evert,  1  Bond,  197;  ie  Barry),  ^  42  Eeilly,  116  U.  S.  Stj,  94,  29  L.  ed. 

|ed..  1134   B.C.,' 2  How.  ok,  11 J  L.  544,548. 

ed.  181;  citeA  in  argument  of  coun-  ''^      ■  ' 
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§  462.  Habeas  corpus  to  review  proceedings. for  extra- 
dition. Tlie  writ  of  habeas  corpus  will  issue  to  review  proceed: 
ings  for  extradition  to  another,  State,  or  to  another  Federal 
district,  or  to  a  foreign  country,^  where  tlp.e  prisoner  is  held 
Tinder  a  complaint  or  an  indictment  which  does  not,  charge  an 
extraditable  offense,^  or  which  is  founded  upon  a  iState  stat- 
ute that  is  unconstitutional;'  or,  in  the  case  ,qf  injterstate  ex- 
tradition, where  it  appears  that,  the  prisoner  is  not  a  fugitive 
from  justice.*  Insanity,  which  arose  subsequent  to  the  com- 
mission, of  the  offense,  is  no  ground  for, the  discharge;*  nor,  it 
has  been  held,  is  a  previous  dismissal  of  criminal  proceedings,* 
or  extradition  proceedings,''  bepause  of  inability  to  procure  the 
evidence,  which  was  subsequently  secured.  In  1;he  case  of  extra- 
dition to  a  foreign  country,  in, the  absence  of  a  special  provi- 
sion in  the  treaty  to  the  contrary,,  the  prisoner  will  be  dis- 
charged where  it  appears  that,  at  the  time  of  the  commission 
of" the  offense,  he  was  not- within  the  territorial  jurisdiction  of 
the  country  to  which  it  is  sought  to  extradite  him ;  *  upon 
an  application'  for  his  removal  from  one  Federal  District  to 
another,  where,  upon  the  hearing  before  the  commissioner,  he 
was  denied  the  right  to  offer  evidence  to  rebut  the  facts  charged 
in  the  indictment ;  ®  or  because  he  was  denied  some  other  right 
under  the  Constitution  of  the  United  States;  *"  or  because,  after 
extradition  into  the  United  States  from  a  foreign  country,  he 
is  held  in  violation  of  a  treaty,  under  a  different  charge  from 
that  upon  which  the  extradition  was  based. ^^    The  issue  of  the 

§  462.  iRe  Geissler,  D.  C,  N.  see  Pearce  v.  Texas,  15S  U.  S.  all, 
y.,  1912,  196  Fed.  168,  where  tlie  39  L.  ed.,  164.  \  ' 
writer  was  counsel.  In  the  case  of  .  4  People  of  Illinois  ex  rel.  Mo- 
an extradition  to  another  Federal  ^ichols  v.  Ppa'se,  20t  U.  S.  100,  52 
district,  the  writ  will  be  dismissed  L.  ed.  121. 

when   the    indictment   charges    any  6  JUo}    parte    Charlton,    185    Fed. 

offense,  withip    the    jurisdiction    of  880. 

the  court  in  which  it  was  returned.  6  Tilaerg  v.  Warren,  C.  C.  A.,  192 

Ed  parte  Hyde,  194  Fed.,  207.  Fed.  458.'             .    , 

2  7Se  Ferez,  7  Blatehf.  34;  Be  ICel-  \E(e '.parte  Schorer,  195  Fed.  334. 
ley,  25  Fed.  268;  Ex  parte  Lane,  6  8  fee'J^aylor,  118  Fed.  1^6.    / 
Fed.  34;   Re  Fitton,   45  Fed.  471 ;  » Tinsley  v.  Treat,  203  'u.  S,  20, 
but  see  Ex  parte  Whitten,  67  Fed.  51  L)  ed.  689, 

230.  -  10  ibid.!       '  , 

3  Be  Murphy,   87   Fed.   549;   but  "  Cpsgirove  v.  Winney,  174  U.  ,B. 
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warrant' is  prirm  facie  evMenee  that  tke-petitioucr  is  a  fugi- 
tive from"  JTastic©.—  By  a.  certiorari,  aecompanying  the  writ  of - 
habeas  dorpiiSj  the '  evidence  can  be  brought  before  the  court  in 
such  a'case;'^''but'the"bourt  mlLndt  review  the'decision  of  aidis- 
puted  (Question 'of'' fact;**  nor  discharge  a  prisoner  for  errors 
in  thd  adihission' or  exclusion  of  evidence;  "nor  for  irregular- 
ities or 'errors  not  affecting' the  jurisdiction; "  nor  because  the 
complaint  does  not  state 'the  off etise  with  the  certainty  and  defiil- 
iteness  requisite  for  an' indictment,  ilnless  it  is  so  vague  and 
definite  in  it's  ttomS  as  not  sufficiently  to -apprise  the  person  ar- 
rested of  the'  charge,'  with  respect  of  which  he  is  to  be  examined." 
Nor  because''  there  is  'fevidence  of"  malice  or  an  ulterior  pur- 
pose'on  the  part  of  the  prosecuting  witness."  Nor  because  the 
prisoner  was  illegally  brought  within  thfe  United  States  and,  there 
regularly  arrested.*'  Nor  because  loj  fraud  and  connivance  be- 
tween the  executive  authorities  of  'two  'States  he  was  deprived 
of  any'dppdrtunity  to' apply  before  his  Surrender  to  the  courts 
of  the  State  where  he  was  arrested.^"  .  Wor,  it  seems,  because  the 
extradition  was  obtained' through  the  use  of '  false  affidavits.^' 
Where,  after  the  decision  of  the  commissioner,  the  accused  gave 

64,  43  L.  ed.  897;  XT.  S.  v.  Runaoher,  Cdrtes,   136   U.   S.    330,   34   L.   ed. 

119  U.  S.  407,  >30  L'.  ed.  425.     Cf.  '464;   such  as  a  defect  in  the  cer- 

Re  EoTve,  0.  C.  A.,  77  Fed.  161  h  Re  tification  of  depositions,  McN9,mara 
jyiiller,  23  Fe4.  32. ;     .^^^        ^               ,,  y..Henkel,  226  U.  S.  520,  57  L.  ed. 

laTibta-g  v. '\Varren;,C.  C.  A.,  192  — . 

Fed.  458!'      ' ";,''      ,      '  isSavin,    Petitioner,    131    US. 

ISU.  S.  V.  Peokham,>143Fed.  625,  ^  '267,  279,  33  L.  ed.  150,  154;  Stet^ens 

627.'  V.  Fuller, -136  U.  S.. 468,  478,  34  ,L. 

HBensonv.,  McMaJiouj,  127  U.  S.  ed,  463,  463,;,  iJe' Tyler,  149  ,]Ji,  ,^. 
;457j,  32  L.  ,ed'.,.234;  «e  Fowler,  4,'  164,  37,  L;  ed.  689;  iSe  Adutt,  55 
Fe^.  303;  7!;e' Byron,  18  ted..  722;'     Feci,  376.'  ;     '  "      ' 

iJe'^Robertss'  24  Fe^. ',132;  'fie'Mor-  "7?e'  Herskovit'z,  136  Fedr713. 

iriss,  40  Fed.  824;  Orteizav. 'Jkeob-  WTSe.Herskovitz,' 136  Fed.  713.- 

us,  130   U.   S.   330,   34  L.  ed.  464;  t^  Eco    parte    Ker,    18    Fed.    167; 

Ea:  parte  Bryant,  167  XT.  S.  104,  42  Ker  v.  Illinois,   119  U.'  S.  437,'  30 

L.  ed'i- 94;  Ornelas  v.  Ruiz,  161  TJ.  L.  ed.  421;  Mahon  v.  Justices,.  127 

S.  502,  40  L.  ed.  787;  Ex  parte  iReg-  U.  S.  700,  32  L.  ed.  283;   Cook  v. 

gel,  114  U.  Si  642,  29  L.  ed;  250;  Hart,  146  U.  S.:  183,  36  L.  ed.  934. 
Sternaman  v.  Pfeck,  C.  C.  A.,  80  Fed.         -an Pettibone  v:  Nichols,  203  U. ' S. 

883;   McNamara  vi  Henkel,  226  U".  192,  51  L.  ed.  148.  "         ,     .. 

S.  520,  57  E.  ed>.  '4-.'  ; .; '     ;  -  b  81  Re  Moore,  75  Fed.  ■821;    ;  Gon- 

15  Benson  w.  McMahon,  l'Z7  U.  S.  tra,  Tennessee  v.,JiaickBon,  1  Ii.E.A. 

-i457y  461,   32  L. 'ed.  ;223,  236;    Ee  370,  30. -Fed.  258.     f      ,     •      '.':'- 
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bail  to  appear  before. a  coutt  in  another  district  and  there  op.' 
■  swer  the  charge  against  him,  it  was  held  that,  upon  his  sur- 
render, he  could  not  question  the  validity  of  .the  decision:  that 
a  crime  had  been  committed;  that  the  defendant  was  the  per- 
son charged  with  the  commission  thereof ;  and  that  there  was 
reasonable  cause  and  ground  to  believe. him. guilty.^*,,  A  pris- 
oner was  discharged,  after  the  expiration  of  his  sentence,  by  a 
Federal  court,  when^  before  such  expiration,  ,he  had  been  de- 
livered by  the  marshal  to  the  marshal  of  another  district  and 
there  tried,  convicted  and  sentenced  for  another  crime.^'  .A 
vfvitoi. habeas  corpus  in  a  case  of  extraditipn  cannot, perform 
the  office  of  a  writ  of  error.^*  If  the  commissioner  has  jurisdic- 
tion of  Cie  subject-matter  and  of  the  person,  and  the  offense 
charged, is  within  the  terms  of  a  treaty,  and  in  arriving  at  a 
decision  to  hold  the  accused,  the  commissioner ,  has  befqre  him 
competent  legal  evidence  on  which  to  exercise  his  judgment  as 
to  whether  the  facts  are  sufficient  to  establish  the  criminality 
of  the  accused ;-  for  the  purposes  of  extradition  such  decision 
cannot  be  .reviewed  by  any  court,  qii  haifi^s  corpus,  either  orig- 
inally or  upon  appeal.** 

§  463.  Habeas  corpus  for  immigrants.  I'he  Act  of  Au- 
gust 18,  1894  provides:  "In  every  case  where  an  alien  is  ex- 
cluded from  admission  into  the  United  States  iandter.any  law 
or  treaty  now  existing  or  hereafter  made,  the  decision-  of  the 
appropriate  immigratioii  or  customs  officer,  if  adverse  to  the 
admission  of  such  alien,  shall  be  final,  unless  reversed  on  ap- 
peal to  the  Secretary  of  the  Treasury.'?*, ;  The  Act  of  Septem- 
ber 13,  1888,  which  seems  to  be  still  in  force,  provides:  "The 
collfector  shall  in. person  decide  all  questioHs  in  dispute  with  re- 
gard to  the  right  of  a.ny  Chinese'  passenger^  to  ^nter  the  United 
States,  and  his  decision  shall  be  subject  to  review  by  the  .Sec- 
retary of  the  Treasury,  and  not  otherwise,?';*    These  statutes 

82  U,  S.  V.  Peckham,  143  Fed.  625,  St.     Ann.     768,    .Comp.     St     712, 

628.  Pierce's  Fed.  Code;  §  4816.    An  Aet 

28 /Je  Jennings,  118  Fed.  479.  to  prohibit  the.  conking  of  Chinese 

i^Re  Cortes,  136  U.  S.  330,  334,  laborers  to  the  United  States,  ap- 

34  L.  ed.  464,  466 1  Eai  parte  Eiek-  proved  September  13,  1888,  25  St. 

elt.  61  Fed.  203.  at   L.   476,    l' Fed.    St.   Ann.    768, 

§463.     1 28  St.  at  L.  290,  3  Fed.  Comp.  St.  1312,  Pierce's  Fed.LCode, 

St.  Anil.  313,  Comp.  St.  1303.  §§    4817,    4838,    p.    870,    provides: 

2  25  St.  at  L.  476,  §   12,  1  Fed.  "§  13.  Thatt  any  Chinese  person,  or 
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person  of  Chinese  descent,  found  un- 
lawfully in  the  United  States  or 
its  Territories;  <  may  be  arrested 
upon  a  warrant  issued  upon  a  com- 
plaint, under  oath,  filed  by  any 
party  on  behalf  of  the  United 
Silatea, '  by  any  justice,  judge,  or 
commissioner  of  any  United  States 
court,  returnable:  before  any  jus- 
tice, judge,  or  commissioaer  of  a 
United  States  court,  or  before  any 
United  States  court,  f  and  when  con- 
victed,'upon' a  liearing,  and  found 
and  adjudged  to '  be  one  not  law- 
fully entitled  to  be  or  remain  ill  the 
United  States,  such  person  shall  be 
removed  from  the  United  States  to 
the  country  whence  he  came.  But 
any  such  Chinese  person  convicted 
before  a  commissioner  of  a  United 
States  court  may,,  within  ten  days 
from  such  conviction,  appeal  to  the 
judge  of  the  district  court  for  the 
district.  A  certified  copy  of  the 
judgment  shall  be  the  process  upon 
which  said  removal  shall  be  made, 
and  it  may  be  executed  by  the  mar- 
shal of  the  district,  or  any  officer 
having  authority  of  a  marshal  un- 
der the  provisions  of  this  section. 
And  in  all  such  cases  the  person 
who  brought  or  aided  in  bringing 
such  person  into  the  United  States 
shall  be  liable  to  the  Government 
of  the  United  States  for  all  neces- 
sary expenses  incurred  in  such  in- 
vestigation and  removal;  and  all 
peace  officers  of  the  several  States 
and  Territories  of  the  United  States 
are  hereby  invested  with  the  same 
authority  in  reference  to  carrying 
out  the  provisions  of  this  act,  as  a 
marshal  or  deputy  marshal  of  the 
Upited  StateSj  and  shall  be  entitled 
to  like  compensation,  to  be  audited 
and  paid  by  the  same  officers." 
"§  14..  That  the  preceding ,  sections 
shall  not  apply   tQ   Chinese,  diplo- 


matic or  consular  officers'  or  their 
attendants,  who  shall,  be  admitted 
to  the  United  States  under  special 
instructions  of ,  the  Treasury  De- 
partment, without  production  of 
other  evidence  than  that  oi  personal 
identity."  :The  practice  upon  .such 
appeals  is  explained  infra,  Chapter 
on  Writs  of  Error  and  Appeals. 
"An  Act  to  prohibit  the  coming  of 
Chinese  persons  into  the  lUnited 
States,  approved  May  5,  1892,"  27 
St.  at  L.  25,  1  Ted.  St.  Ann.  762, 
Comp.  St;  1319,  Piercers  Fed.  Code, 
§§4820,  4822,  4824,  pp.  870,  871, 
provides:  (§  4820)  ."That  all  laws 
now  in  force  prohibiting  and  regu- 
lating the  coming  into  this  country 
of  Chinese  persons  and  persons  of 
Chinese  descent  are, hereby  contin- 
ued in  force  for  a  period  of  ten' 
years  from  the  passage  of  this  act." 
(§  4821),  ."§  2.  That  any  Chinese 
person  or  person  of  Chinese  descent, 
when  convicited  and.  adjudged  under 
any  ,of  said  laws  to  be  not  lawfully 
entitled  to.  be  or  remain  in  the 
United  States,  shall  be  removed 
from  the  United  States  to  China, 
unless  he  or  they  shall  make  it  ap- 
pear to  the  justice,  judge,  or  com- 
missioner before  whom  he  or  they 
are  tried  that  he  or  they  are  sub- 
jects or  citizens  of  some  other  coun- 
try, in 'which  case' he  or  they  shall 
be  removed  from  the  United  States 
to  such  country:  Provided,  That  in 
any  case  where  such  other  country 
of  which  such  Chinese  person  shall 
claim  to  be  a  citizen  or  subject  shall 
demand  any  tax  as  a  condition  of 
the  removal  of  such  person  to  that 
country,  he  or  she  shaH  be  removed 
to  China."  (§  4822)  "§  3.  That 
any  ,  Chinese  person  or  person  of 
Chinese  descent  arrested  under  the 
provisions  of  this  act  or  the  acts 
hereby  extended  shall  be  adjudged 


1486  PEACT-rC)B  AT  COMMOIT  LAW  IN  CIVIL  ACTIONS.      :[ §    463 


to  be  unlawftally  within  tile  United 
States  unless' 'Such  person-  shall  es- 
tablish, by  affirmative  proof,  to'  the 
satisfaction  of  such  justicej  judge, 
or  commissioner,  his  lawful  right  to 
remain  in  the  United  States." 
(■§4824)  •"%  5.  -That  ■  after  thef  pas- 
sage of  this  act  on  an  ■  application 
to  any  judge  or  court  of  the 'Uhited 
States  in  the  first  instance  fot  a, 
writ  of  habeas  corpus,  by  a  Chinese 
person  seeking  to  land  in  the=  Unit- 
ed States,  to  Whom  that  -privilege 
has  been  denied,  ho  bail  shall  be  al- 
lowed, and  such  application-  shall  be 
heard  '  ail  d  determined  promptly 
without  unnecessary  delay."  §'  6, 
as  amended  November  3,  3893,  28 
St.  at  L.  7,  1  Fed-.  St.  Ann.  764, 
_  Comp.  St.  ]  321,  Pierce's  Federal 
'  Code,  §  4825,  p.  871:  "And  it  shall 
be  the  duty  of  all  Chinese  laborers 
within  the  limits  of  the  United 
States  who  were  entitled  to  remain 
in  the  United  States  before  the  pas- 
sage of  the  act  to  whieh'this^  is'an 
amendment  to  apply  to  the  collector 
of  internal  revenue  of  their  respect- 
ive- districts  within  ■  six'  'months 
after  the  passage  ofi  this  adt  for  a 
certificate  of  residence;  and  any 
Chinese  laborer  within  the  limits  of 
the  United  States  who  i  shall  neg- 
lect, fail,  or  refuse  to  comply  with 
the  provisions  of  this  act  'and  the 
act  to  which  this  is  an  amendment, 
or  who,  after  the  expiration  of  said 
six  months,  shall'  be'  found  'within 
the  jurisdiction  -df '  the^'  UndtM 
States  without  such  certificate  Of 
residence,  shall  be  deemed  and  ad- 
judged to  be  unlawfully  within  tlie 
United  States,  and  may  be  arBested 
by  any  United  States  custoins  offi- 
cial, collector  of  internal  revenue  or 
his  depilties,  United 'States  marshal 
or  his '  deputies,  and  tdkeM  before  a 
United  States  judge,  whose  duty  ii 


shall  be  to  order  that  he  be'deported 
from  the-  Uiiited  States,  as  provided 
in  this  act  and  in  the  act:  to  which 
this  is  an  amendment-,  ^unless  'he 
shall  establish  clearly:  to  the  satis- 
faction of' 'Said  judge 'that  by  reason 
of  accident,'  sickness,  'or  cither  un- 
avoidable cause  he  has  been  unable 
to  procure  his  certificate,  and  to  the 
satisfaction-  of  'said  i  United  States 
judge,  and  by  at  least  one  credible 
-witness  other  than  -Chinese,  that  ;hfe 
was  a  resident  of  the  United  States 
-on  the  fifth  of  May,  eighteen  hun- 
dred and  ninety-two;  and  if,  upon 
the  hearing,  it  shall  appear  '-that 
he  is  so  entitled  to  a  certificate;  it 
shall  be  granted  upon  his  paying 
the  cost.  Should  it  appear  that 
said  Chinaman  had  procured  a  cer- 
tificate which  has  been  i  lost  or  de- 
stroyed, he  shaill  be  detained  and 
judgment  suspended  a  reasonable 
time  to  enable  him  to  procure  a  du- 
plicate from  the  officer  granting  it, 
and  in "  such  eases- ■  the  cost  of'  said 
arrest  and  trial  shall  be  in  the  dis- 
cretion of  the  court;  and  any  Chi- 
nese person,  other  than  a  Chinese 
laborer,  having  a  right  to  be  and 
remain  in  the  United  States,  desir- 
ing such  certificate  as  evidence  of 
such  right,  riiay  apply  for  and  re- 
ceive the  same  without  charge;  and 
that  no  proceedings  for  a  violation 
of  the  provisions  of  said  section  six 
of  said  act  of  'May-  fifth,  -eighteen; 
hundredfcand  ninety-two,  as  origin- 
ally enacted,'  shall  "hereafter  be  '■  in^ 
stitutedi,'  and''' that  all'  proceedings 
for  said  violation  '  now  pending, 
are  hereby  discontinued:  Prdvided,. 
That  no  Chinese  person'  he'reiof ore 
convicted' in  any  court' of  the 'States. 
or  Territories  'or  -of  the  United 
States  of  a  felony  -shall  be  permit- 
ted to  register  under  the  provisions 
of  itfeis-' act;   but  all   such   ■peribiia 
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who  are  now  subject  to  deportation 
for  failure  or  refusal  tp  comply 
with  the  act  to  which  this  is  an 
amendment  shall  be  deported  from 
the  United  States  as  in  said  act 
and  in  this  act  provided,  upon  any 
appropriate  proceedings  no^V  pend- 
ing or  Which  may  be  hereafter  insti- 
tuted." "I  2.  .  .  .  Where  an  ap- 
plication is  made  by  a  Chinanian  tor 
eiitrance  into  the  United  States 
on  tiie  ground  that  he  was  for- 
merly engaged  in  this  country  as 
a  merchant,  he  shall  establish  by 
the  testimony  of  two  dredible '  wit- 
nesses other  than  Chinese  the  fact 
that  he  conducted  such  business  as 
hereinbefore  defined  for  at  least  onS 
j'ear  before  lis  departure  from  the 
United  States,  and  that  during  such 
year  he  was  not  engaged  in  the  jer-" 
formance  of  any  manual  labor,  ex- 
cept siich  as  was  necessary'  in  the 
conduct  of  his  .  business  as  sucb 
merchant,  and  in  default  of  such 
proof  shall  be  refused  landing. 
Such  order  of  deportation  shall  be 
executed  by  the  United  States  Mar- 
shal of  the  district  within  which 
such  order  is  made,  and  he  shall 
execute  the  same  with  all  conven- 
ient dispatch;  and  pending  the  ex- 
ecution of  such  order  such  Chinese 
person  shall  remain'  in  the  custody 
of  the  United  States  Marshal,  and 
shall  not  be  admitted  to  bail." 
Pierce's  Fed.  Code,  §  4826,  pp.  871, 

872.  An  Act  supplementary  to  the 
Act  of  1892,  just  quoted,  approved 
March  3,  1901,  31  St.  at  L.  3093,  1 
Fed.'  St.  Ann.  759,  Comp.  St.  1327, 
Pierce's  Fed.  Code,  §  4832,  pp.  872, 

873,  provides :  .  "§  3.  That  no  war- 
rant of  arrest  for  violations  of  the 
Chinese-exclusion  laws  shall  be  is- 
sued by  United  States  commission- 
ers excepting  upon  the  sworn  com- 


plaint of  a  United  States  district 
attorney,  assistant  United  States 
district  attorney,  collector,  deputy 
collector,  or  inspector  of  customs, 
immigration  inspector.  United 
States  marshal,  or  deputy  United 
States  marshal,  or  Chinese  inspect- 
or, unless  the  issuing  of  such  war- 
rant of  arrest  shall  first  be  ap- 
proved or  requested  in  writing  by 
the  United  States  district  attorney 
of  the  district  in  which  issued." 

The  rules  promulgated  by  the 
Secretary  of  Commerce  and  Labor, 
under  section  2,  Acts  of  April  29, 
1902,  32  St.  at  L.  176,  as  amended 
and  re-enacted  April  27,  1804,  33 
St.  at  L.  394,  provided:  "Eule  3. 
Chinese  aliens  shall  be  examined  as 
to  their  right  to  admission  to  the 
United  States  under  the  provisions 
of  the  law  regulating  immigration 
afe  well  as  under  tlie  laws  relating 
laws  relating  to  the  exclusion  of 
Chinese.  As  the  immigration  act 
relates  to  aliens  in  general,  the 
status  of  Chinese  applying  for  ad- 
•mission  must  fA-st  be  determined 
in  accordance  with  the  terms  of  tliat 
law  and  Of  the  regulations  drawn 
in  pursuance  thereof;  then,  if  found 
admissible  under  such  law  and  reg- 
ulations, their  status  under  the 
Chinese-exclusion  laws  and  regula- 
tions shall  be  determined.  In  order 
to  avoid  inconvenience,  delayj  or 
annoyance  to .,  Chinese  applicants 
arising  ^through  misunderstanding, 
and  in  the  interest  of  good  adminis- 
tration, examination  under  both 
sets.  ,of  laws  and  regulations  shall 
be  made,  in  the  order  stated,  only 
at  the  ports  named  and  in  the  man- 
ner specified  in  Rule  1  hereof. ;  Rule 
4  (a)  Upon  the  arrival  of  Chinese 
persons,  at  any  inspection  port  men- 
tioned- in ,  Rule  1  they  shall  be  ex- 
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power  to  determine  by  the  writ  of  habeas  corptis,  whether  the 


amined  touching  their  right  to  ad- 
mission, and  those  proving  such 
right  shall  be  promptly  landed: 
Provided,  That  nothing  contained 
in  these  regulations  shall  be  con- 
strued to  authorize  the  boarding  of 
vessels  of  foreign  navies  arriving  at 
ports  of  the  United  States  for  the 
purpose  of  enforcing  the  provisions 
of  the  Chinese-exclusion  la\vs.,  (6) 
The  said  examination  shall  be  sep- 
arate and  apart  from  the  public, 
in  the  presence  of  government  offi- 
cials and  such  other  vpitnesses  only 
as  the  officer  in  charge,  shall  desig- 
nate, except  that,  during  so  much 
of  the  examination  as  jelates  ex-, 
clusively  to  applicant's  status  un- 
der the  Chinese-exclusipn  laws,  he, 
shall  be  allowed  to  have  counsel 
and  an  interpreter  present  to  ob- 
serve, but  not  take  part  in,  the  ex- 
amination. All  witnesses  appear- 
ing in  behalf  of  any  applicant  shall 
be  fully  heard.  Rule  5.  ,  (a)  If 
upon  the  conclusion  oi  the  hearing 
the  Chinese  applicant  is  adjudged 
to  be  inadmissible,  he  shall  be  ad- 
vised of  his  right  to  appeal  to  the 
Secretary  of  Commerce  and  Labor 
by  a  notice  in  the  Chinese  lan- 
guage. If  the  rejected  applicant 
elects  to  appeal,  written  notice 
thereof  must  be  served  on  the  offic- 
er in  charge  within  five  days,  exclu- 
sive on  Sundays  and  legal  holidays,' 
after  rejection.  (6)  Applicant's 
counsel  shall  be'  permitted,'  after 
notice  of  appeal  has  been  duly  filed, 
to  examine  and  make  copies  of  the 
evidence  upon  which  the  excluding 
decision  is  based.  ■  If ' 'there  is  a 
consular  Officer  of  China'  at  the' 
port  where  examination  is  held,  he 
also    shall    be    notified    in    writing 


that  the  said  Chinese  applicant  has. 
been  refused  a  landing,  and  shall 
be  permitted  to  examine  the  record, 
(c)  The  notice  of  appeal  shall  act. 
as  a  stay  upon  the  disposal  of  the 
applicant  until  a  final  decision  is 
rendered  by  the  Secretary  of  Com- 
merce and  Labor;  and,  within  tea 
days  after  the  excluding  decision  iS: 
rendered,  unless  further  delay  is  re- 
quired to  inves.tigate  and  report  up- 
on ,  new  evidence,  the  complete  rec- 
ord of  the  case,  together  with  such 
briefs,  aSSdavits,  and  statements  as- 
are  to  be  considered  in  connection; 
therewith,  shall  be  forwarded  to; 
the  Secretary  of  Commerce  and  La- 
bor by  t}ie  pffieer  in  charge  at  the  - 
port  of  arrival,  accompanied  by  his. 
views  thereon  in  writing.  If,  on 
appeal,  evidence  in  addition  to  that 
brojaght  Out  at  the  hearing  is  sub- 
mitted) it  shall  he  m^ide  the  sub- 
ject of  prompt  investigation  by  the- 
officer  in  charge  and  be  accompa- 
nied by  his  report,  (d)  Addition- 
al time  for,  the  preparation  of  cases; 
will  .be;  allowed  only  when,  in  the; 
judgment  of  the  officer  in  charge, 
a  literal  compliance  -herewith  w,ouM 
occa.sion.  injustice  to  the  appellant 
or  the  risk  of  defeat  of  the  purpos- 
es of  the  law.  The  reasons  for  the 
extension  of  time  shall  in  every  in- 
stance be  stated  in  writing  and  for- 
warded with  the  appeal. 

8  U.  S.  V.  Ju  Toy,  198  'V.  S.  253, 
49  L.  ed.  1040;.  criticised  Harv.  L. 
Rev.,  XIX,  61 ;  Fok  Yung  Yo  v.  U. 
S.,  185  U.  S.  296,  46  L.  ed.  917. 
Gfi  Lee  Gon  Yung  v.  U.  S.,  185'U. 
S.  306,  46  L.  ed;  921!;  Lee  Luh^' v. 
Patterson,  186  U.  S.  168,  4;6-  L.'  ed; 
1108;  Zakonaite  v.  Wolf,  226  U.  S. 
272,  57  L.  ed.  — . 
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Chinese  immigrant  belongs  'to  oiie  of  the  excluded  classes.* 
It  has  bteen  held  by  a  divided  court  that  the  courts  have  no 
power  to  determine,  by  the  vs(rit  of  hahepis  corpus,  whether  the 
Chinege  excluded,  from  Admission  is  a  citizen  of  the  United 
States,  andsthat  the  decision  of  administrative  authorities  upon 
the  subject,  when  affirmed  upon  an  appeal  to  the  Secretary  of 
Comraerbe  and  Labor,  is  cohclusiye^'  The  general  immigra- 
tion law  of  February  20,  190'7  provides:  ,  "In  every  case  where 
an  alien  is  excluded,, froni  admission  into  the  United  States, 
under  any  law  or  treaty'  now  existing  or  hereafter  made,  the 
decisioniof' the  appropriate  immigratioii  officers,  if  adverse  to 
the  admission  of  such  alien,  shall  be  final,  uiiless  reversed  on  ap- 
peal to,  the  Secretary  of  Commerce, an,d  Labor ;  but  nothing  in 
this,, section  shall  be,  construed  to-! admit  of  any  appeal  in  the 
ease  of  an  alien  rejected  as  provided  for  in  section  ten  of  this 
Act."*  It  has  been  held  that  this  section  of  the  statute  does 
not  apply  to  the  deportation  of  aliens,  not  Chinese,  who  have 


*V:  S.  y.  Ju  Toy,  198  XJ,  S.  253, 
49  L.  ed.  1040;  U.  ,S.  v.  Wong  Chq\f i 
C.  C.  A.,  108  Fed. '376'.  Gf.  Li  Sing 
V.  U.  s.,  180  U.'.S.  486,  45  ]j.,e.d. 
634;  Lem  Moon  Sing  v.  U.  S.,  158 
U.  S.  538,  39  li.  ed.  1082^  Re  Way 
Tai,  96;Fed.  ' 484 ;  .Be  ,Ot£i,  96  Fe(l. 
4^^;  Re  Lea,  12,6^  Fed,  234 ;  U.  S. 
ex  rel.  Turner  v.  Willia™s,  126  Fed. 
253;  U.  S.  V.  Sing  Tuck,.  1^4  U.  S. 
:.61,^48  L.  ed.  917.  For  tl\e  former 
rule  see  Eltiu  v.  U.  S,,  142  U-  S. 
651,  35  L.  ed.  1146;  Fong  Yue  Ting 
V.  tr,  S.,  149  U.  S.  698,  37  L.  ed. 

S^U.  S.  V.  Ju  Toy,  198  TJ,  S.  253, 

^49  L.  ed.  1040;   criticised  Hary.  L. 

.^Rey.^,   XTX,   61;    Wong  Sans   ..' XT. 

S.,;C.  C.  A.,  144  Fed.  968;  affirming 

143  Fed.  147. 

6  34  St.  at  L.  898,  §  25,  i?ierce's 
Fe'd,  Code,  §  4721.  The  d,ecision  of 
the^  appeal  is  none  the  less  that  of 
the  Secretary  bec,a\ise  commmiicat- 
ed  by  a  telegram  by  th,e  Assistant 
Secretary, ,  which  is  later  verified  by 
a  l^etter,  from  the  Department. 
Fed.  Prac.  Vol.  11.— 94. 


Tang  Tu,n  v.  Edsell,  223  U.  S.  673, 
682,  56  L.  ed.  606.  "An  Act  to  reg- 
ulate the  immigration  of  aliens  in- 
tfl  the  United  States,  approved  Feb: 
ruary  20,  1907,"  34  St.  at.  L.  898, 
provides :  §  2  ( as  amended  March 
26,  1910,  36  St,  at  L.  263,  .3  Ann, 
Fed,  St.  Supp.  p.  292)  "That  the 
fcillowing  classes  of  aliens  stall  be 
excluded  from  adniission,  into  the 
United  States:  AH  idiots,  imbeciles, 
feeble-minded  persons,  epileptics,  in- 
sane persons,  and  pers,pns  who  have 
been  insane  within  five  years  pre- 
yiqus;  persons  who  have  tjsyq  or 
more  attacks  of  insanity  at  any 
time  .  previously ;  paupers ;  persons 
likely  to  become  a  public  charge; 
professional  beggars;  persons  af- 
flicted with  tuberculosis  or  with  a 
loathsome  or  dangerous  contagious 
disease;  persons  not  comprehended 
wijthiji  any  of  the  foregoing  exclud-, 
e^  classes  w;ho  are  found  to, be  and 
are  certified  by  the  examining  sur: 
geon  as  being  mentally  or  physical- 
ly (iefective,  such. mental  or  physical 
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<te£ect  being  of  a.  nuture  wliich  may 
affect  the  ability  of  such  alien  to 
earn  a  living;  persons  who  have 
been  convicted  of  or  admit  having 
committed'  a  felony  or  other  crime 
or  misdemeanor  involving  moral 
turpitude,"  See  U.  S.  v.  Williams, 
203  Fed.  155;  "polygamiats,  or  per- 
sons who  admit  their  ^  belief  in  the 
practice  of  polygamy;  anarchists, 
■or  persons  who  believe  in  or  advo- 
cate the  overthrow  by  force  or  vio- 
lence of  the  Government  of  the  Xlijitr 
ed  States,  or  of  all  government,  or  of 
all  forms  of  lawi  or  the  assassina- 
tion of  public  officials ; "  prostitutes, 
or  women  or  girls  coming  into  the 
United  States  for  ■  the  ■  purpose  of 
prostitution  or  for  any  other  im- 
moral purpose;  persons  who  are 
supported  by  or  receive  in  whole  or 
in  part  the  proceeds  of  prostitu- 
tion ;  persons  who  procure  or  at- 
tempt' to  bring  in  prostitutes  or 
women  or  girls  for  the  purpose  of 
prostitution  or  for  any  other  im- 
niaral  purpose;  persons  hereinafter 
.  called  contract  laborers  who  have 
been  induced  or  soficited  to  mi- 
grate to  this  country  by  offers'  ol" 
promises  of  employment  or  in  cori- 
sequence  of  agreements,  oral,  writ- 
ten or  printed,  expressed  or  im- 
plied, to  '  perform  labor  in  this 
country  of  any  kind,  skilled  or  un- 
skilled;'those  who  have  been,  with- 
in one-  year  from  the  date  of  ap- 
plication for  admission  to  the 
United  States,  deported  as  having 
befell  induced  or  solicited'  to  mi- 
gi-ate  as  above  described;  any  per- 
son whose  ticket  or  passage  is'  paid 
for.  with  the  money  Of  another,  or 
who  is  assisted  by  others '  to  come, 
unless  it'  is  affirmatively  and  satis- 
factorily shown  that  such  person 
does  not  belong  to  one  of  the  fore- 
going excluded  classes  and  that 
said  ticket  or  passage  was  not  paid 


.  for,  by  any  corporation,  jasaoci3.tipn, 
■ji.  society,  municipality,  or  fpreigh 
governmen|t,  either  directly  or  in- 
directly; all  children  under  sixteen 
years  of  aige  unaccompanied"  by  one 
or  bothiof  theii:  parents,  at  the  dis- 
cretion of  the  Secretary,  of  Com- 
merce and  Labor  pr  uadeir, ,  |Sueh 
cegulationa  as  he  may  from  time  to 
tiriie  prescribe :  '  Provided,  That 
nbthihg  in '  this'  Act  sHall'  exclude, 
if  otherwise  "admissible,  persons 
conv.icted  of  .an  offense,  purelyi  po- 
litical, not  involving  moral :  .turpi- 
tude/'' See  'if.'  S.  v.,  Uhl,  203' '.Fed. 
1S2.  "Provided  further,  That  the 
provisions  of  ■  this  'Section'  relating 
to  the  payments  for  itickets  ,ot  pas- 
sage by  any  corporation,  aSfeqcisL- 
tibn,  society,  municipality,,, or  for; 
eign  government  shall  not  apply  to 
the  tickets  or  passage  of  aliens  in 
immediate  and  continuous  transit 
through  the  United  States  to  for- 
eign contiguous  territory:  And 
provided  further.  That  skilled  labor 
may  be  imported  if  labor  of  like 
kind  unemployed  cannot  be  found 
in  this  country:  And  provided  fur- 
ther. That  the  provisions  of  this 
law  applicable  to  .  contract  labor 
shall  not  be'  held  to  exclude  profes- 
sional actors,  ai-tists,  lecturers, 
singei'S,'  ministers  of  any  religious 
denomination,  professors  for  col- 
leges or  seminaries,  persons  belong- 
ing to  any  recognized  learned  pTO- 
fession,  or  persons  employed  strict- 
ly as  piersonal  or  domestic  serv- 
ants." See  Zakonaite  v.  '\Volf,  220 
U.  S.  272.  For  the  siifEciency  of  a 
return  that  the  petitioner  was  held 
under  a  decree  of  deportation  as  an 
alien  prostitute,  see  Strettdn  v.  Eur 
dy,  C:  C.  A.,  176  Fed.  727!  Ann. 
Fed.  St.  Supp.  1912,  §  3  (as  amend- 
ed March  .26,  1910,  36  St.  at  L. 
264):  ''.  .  ..  Any  alien  who 
shall  be  found  an  inmate  of  or  con- 
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BBSitpd)  Svith  the  mauagelhent  of  a 
house  of  prostitution  or  practicing 
pi'Qstitution  V afteSi  sush  .alien  shall 
havfii  entered]  the,  United  States,/ lor 
who|  shall  .receive,"  share  lin,  or  der 
jrivei  benefit,  from  !  any  part  of  the 
earnings  of  any  < prostitute ;.  or  who 
is  empdoyediby,.  in,  or  im  connection 
with,  any  ihouse.of  , prostitution!  or 
music  or  d8,nce).haliIi.or  iother  place 
of .  anwsewient  or  resort  habitually 
frequented! by  pEostitutjeSj.'dr  where 
prostitutes,  gather,  or  who  in  any 
way  assistsj  .prflteetSj  or  promises  to 
protect  Jrom  arrest  any  prostitute, 
shall  ,be!  deemed  to  be  iTOlawfully 
within  the  Unitedi States  and  shall 
be  deported  in  the  manner  provid- 
ed by  .  sections  twenty  and  twienty- 
onei.of  this 'Act.  .  .  .  iJ'  This 
makes,,  ii(ilie  i.tiriuef  for  t  deportation 
unlimited;-  U.  S^lv.  Weis, -ISl  Fed.^ 
86,0;  U.  Si  v.Prentis,.182  Ffid-  834; 
U.,S..v.  No. .a„ Lloyd  ,S.  S.  Go.,  185 
Fed.  158.  It  has  been  held  to  apply 
to  aliens  within'  the  United  States 
before  ,itsisen,aotment,  provided  that 
the  offense  was, -subsequently  com- 
mitted;. ,U.  S.  V.  Williams,  183  Fed. 
904;  Sire  v.  Berkshire,-  185  Fedi 
967;  Ladeux  V.  Berkshire,  185  Fed. 
971. ,  .Thisi'partfof,  the  (statute  has 
been  held  •  to  be  constitutional,  ( U. 
S.i.v.  Williams;  183  Fed.  904;  Of. 
U.  S„  v.  Weis,  181  Fed.  860)  al- 
though that  part  of  the  former  stat- 
ute which  .made  it  a  felony  to  har- 
bor, ..in.  a  house  of  prostitution,  an 
alien  woman  -within  thpee  years  af- 
ter her  entry,  was  unconstitutional. 
Keller  v.  U.  S.,  213  U.  S.  138,  29 
Sup.iCt.  470,  53  L.  ed.  737.  •'"§  10. 
Thati ,  the  ■  deeision'  ■  of  the '  board  of 
special  iiiqtiipj',  hereinafter'  provid- 
ed for,  based  upOil  the  certificate  of 
the  examining  yiHedicalbfiioer,  shall 
be  fiiiSl  as  to  the' rejection  of  aliens 
afTected  with  tuberculosis  or  with,  a 


toathsome  or  dangerous  coutagiotia 
disease,  or  with  any  mental  or  pby- 
sical  disability  which-  would  bring 
such  laMens  within  any  of  thei  class- 
es ,  excluded  from  f dmission  to  ■  the 
United 'States  "Under', section  two  of 
this  iAet."  It  has  been  held:  tbat 
this  does  not  apply  to  aliens  domi- 
ciled in  the  Unitted  States,  and  that 
they  may  be  discharged  by  the  writ 
ot  Mbea^ , corpus  ia  case  of  their  de- 
tention under  the  statute;  and  th^it 
such  a,  resident  alien  has  the  right 
to  appeal  to  the  Secretary  of  Com- 
merce and  Labor  from  the  decision 
of  the  board  of  special  inquiry;  and 
that,  where  the  right  of  appeal  'is 
denied,. 'hei  can  procure  the  discharge 
of  his  children  by  the>  writ  of  ■  fto- 
6eais  eorpujs.  Eodgers  v.  U.S.  ex  rel. 
Gaehigan,  C.  C.  A.,,  157- Fed.  381. 
See  U.  S.  Ti  Nakashima;  G.  G.  A., 
160'  Fed.  842.  §  ,20,  Thatiany'  alien 
who  shalll  enter  the  United  States  iii 
violation  of  law,  and  such  asi  become 
public  charges  from  causes  existing 
prior  to  landing,'  shall,.  Upon  the 
warrant  of  the  Secretary  of  Com- 
merce and  Labor,  be  taken  into  cus- 
tody and"  deported  to  the  country 
whence  he  came  at  any  time  within 
three  j"ears  after  the  date  of  his  en- 
try into  the  United  States.  Such 
deportation,  including  one-half  of 
the  entire  'cost  of  removal  to.  the 
port'  of  deportation,  shall  be,  at  the 
expense  of  the  contractor,  procurer, 
or  other  person  by^  whom  tlie  alien 
was  unlawfully  induced  to  enter  the 
United  States,  or,  if  that  cannot  be 
dbiie,  then  the  cost  of  removal  tO-_ 
the  port  of  deportation  shall  be  at 
the  expense  of  the  'imin'iigrarit  fund' 
provided  for  in  section  one  of  this 
Act,  and  the  deportatibn  from  siipb 
port  shall  be  at  the  expense  of  the 
owner  of  owners  of  such  vessel,  or 
transportation   line  by.  which   such 


1492  PEACTICE  AT  COMMON  XAW  IN  CIVIL  ACTIONS.      [§'  463 


aliens  respectively  came:  Provided, 
That  pending  the  final  disposal  of 
the  case  of  any  alien  so  taken  into 
custody  he  may  be  released  under 
p.  bond  in  the  penalty  of  not  less 
than  five  hundred  dollaTS  with  se- 
curity approved  by  the  Secretary  of 
of  Commerce  and  Labor,  condi- 
tioned that  such  alien  shall  be  pro- 
duced when  required  for  a  hearing 
or  hearings  in  regard  to  the  charge 
upon  which  he-  has  been  taken  into 
Custody,  and  for  deportation  if  he 
shall  be  found  to  be  unlawfully 
within  the  United  States."  Pierce's 
Fed.  Code,  §  4716,  p.  849,  "§  21. 
That  in  ease  the  Secretary  of  Com- 
merce and  Labor  shall  be  satisfied 
than  an  alien  has  been  found  in  the 
United  States  iu'  violation  of  this 
Act,  or  that  an  alien  is'  subject  to 
deportation  under  the  provisions  of 
this  Act  or  of  any  law  of  the  United 
States,  -he  shall  cause  such  alien 
within  the  period  of  three  years  af- 
ter landing  or  entry  therein  to  be 
taken  into, custody  and  returned  to 
the  country  whence  he  came,  as  pro- 
vided by  section  twenty  of  this  Act,' 
and  a  failure  or  refusal  on  the  part 
of  the  masters,  agents,  owners,  or 
consignees  of  vessels  to  comply  with 
the  order  of  the  Secretary  of  Com- 
merce and  Labor  to  take  on  board, 
guard  safely,  and  return  to  the 
country  whence  he  came  any  alien 
ordered  to  be  deported  under  the 
provisions  of  this  Act  shall  be  pun- 
ished by  the  imposition  of  the  pen- 
alties prescribed  in  section  nineteen 
of  this  Act :  Provided,  That ,  when 
in  the  opinion  of  the  Secretary  of 
Commerce  and  Labor  the  mental  or 
physical  condition  of  such  alien  is 
such  as  to  require  personal  care  a,nd 
attendance,  he  may  employ  a  suit- 
able person  for  that  purpose,  who 
shall  accompany  such  alien  to  his 
or  her  final  destination,  and  the  ex- 


pense incident  to  such  service  shall 
be  defrayed  in  like  manner."  "'§24. 
.  .  .  Immigration  officers  shall 
have  power  to  administer  oaths 
and  to  take  and  consider  evidence 
touching  the  right  of  aiiy  alien  to 
.enter  the  United  States,  and,  where 
such  action  may  be  necessary;  to 
make  a  written  record  of  such  evi- 
dence; and  any.  person  to  whom 
such  an  oath  has  been  administered 
under  the  provisions  of  this  Act 
who  shall  knowingly  or  wilfully 
give  false  evidence  or  swear  to  any 
false  statement  in  any  way  affecting 
or  in  relation  to  the  right  of  any 
alien  to  admission  to  the  United 
States  shall  be  deemed  guilty  of 
perjury  and  be  punished  as  provid- 
ed by  section  fifty-three  hundred 
and  ninety-two.  United  States  Ee- 
vised  Statutes.  The  decision  of  any 
such  officer,  if  favorable  to  the  ad- 
mission of  any  alien,  shall  be  sub- 
ject to  challenge  by- any  other  immi- 
grfition  officer,  and  such  challenge 
shall  operate  to  take  the  alien  whose 
right  to  land  is  so  challenged  be- 
fore a  board  of  special  inquiry  for 
itSi  investigation.  Every  alien  who 
may  not  appear  to  the  examining 
immigrant  inspector  at  the  port  of 
arrival  to  be  clearly  and  beyond  a 
doubt  entitled  to  land  shall  be  de- 
tained for  examination  in  relation 
thereto  by  a  board  of  special  in- 
quiry." "§  25.  That  such  boards  of 
special  inquiry  shall  be  appointed 
by  the  commissioner  of  immigration 
at  the  various  ports  of  arrival  as 
may  be  necessary  for  the  prompt  de- 
termination of  all  cases  of  immi- 
grants detained  at  such  ports  under 
the  provisions  of  law.  Each  board 
shall  consist  of  three  members,  who 
shall  be  selected  from  such,  of  the 
immigrp,nt  officials  in  the  service 
as  the  Commissioner-General  of  ,Im- 
migration,  with  the  approval  of  the 
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Secretary  of  Coaimerce  ■  and  Labor, 
shall  from  time  to  tiiiie  designate 
as  qualified  to  serve  on  such  boards: 
Provided,  That  at  ports  where  there 
are  fewer  than  three  immigrant  in- 
spectors, the  Secretary  of  Commerce 
and  Labor,  upon  the  recommenda- 
tion of  the'  Commissi'oiieT-General  of 
Immigration,  may  designate  other 
United  States  officials  for  service  on 
such  board  of  special  inquiry.  Such 
boards  shsCll  have  authority  to  de- 
termine whether  an  alien  who  has 
been  d'u'ly, held  shall  be  allowed  to 
land  or  shall  be  deported.  All 
hearing  before  boards  shal  be  sepa- 
rate and  apart  from  the  public,  but 
the  said  boards  shall  keep  a  com- 
plete permanent  record  of  their  pro- 
ceedings i  and  of  all  such  testimony 
as  may  be  pi-oduced  before  them; 
ind  the  decision  of  any  two  mem- 
bers of  a  ,feoaJ"d  sliall  prevail,  hut 
either  the  alien  or  any  .  dissenting 
member  of  the  said  board  may  ap- 
peal throti^h  the  commissioner  of 
immigation  at  the  port  of  arrival 
and  the  Commissioner-.General  of 
Immigration  to  the  Secretary  of 
Commerce  and  labor,  and  the  tak- 
ing of  suchi  appeal  shall  operate  to 
stay  any>  action  in  regard  to  the 
final-  disposal  of  any  alien  whose 
case  is  so  appealed  until  the  re- 
ceipt by  the  commissioner  of  imr 
migi'ation  at  the  port  of  arrival 
of  such  decision  which  shall  be  ren- 
dered solely  upon  the  evidence  ad- 
duced before  the  board  of  special  in- 
quiry: Provided,  That  in  every  case 
■where  an  ali«n  is  excluded  from  ad- 
mission into  the  United  States,  un- 
der any  law  or  treaty  now  existing 
or  hereafter  made,  the  decision  of 
the  appropriate  imniigfation  offi- 
cers, if  adverse  to  the  admission  of 
such  alien,  shall  be  final,  unless  re- 
versed on  appeal  to  the  Secretary 


of  Commerce  and  Labor;  but  noth- 
ing in  this  section  shall  be  con- 
strued to  admit  of  any  appeal  in  the 
case  of  an  alien  fejeeted  as  provided 
for    in    section    ten    of    this    Act.'' 

§  26.  That  any  alien  liable  to  be 
excluded  because  'likely  to  Jiecome  a 
public  charge  or  because  of  physical 
disability  other  than  tuberculosis 
or  a  loathsome  or_'dangerous'  bon- 
tagious  disease  liiay,  if  otherwise 
admissible,  nevertheless  be  admitted 
in  the  discretion  of  the  Secretary  of 
Commerce  and  Labor  upon  the  giv- 
ing of  a  suitable  and  piroper  bond 
or  undertaking,  approved  by  said 
Secretary  in  such  amount  "and  con- 
taining such  conditions  as  he  may 
prescribe,  to  the  people  of  the  Unit- 
ed Statfes,  holding  the  United  States 
or  any  State,  Territory,  county,  mu- 
nicipality, or  district  thereof  harm- 
less against  such  alien  becoming  a 
public  charge.  The  admission  of 
such  alien  shall  be  a  consideration 
for  the  giving  of  such  bond  or  un- 
dertaking. Suit  may  be  brought 
tnereon  in  the  name  and  by  the 
proper  law  officers  either  of  the 
United  States  Government  or  of  an^ 
State,  Territory,  district,  county,  or 
inunicipality  in  which  such  lien 
becomes  a  public  charge." 

"§  31.  That  for  the  preservation 
of  the  peace  and  in  order  that  ar- 
rests may  be  made  for  crimes  under 
the  laws  of  the  States  and  Territor- 
ies of  the  United  States  where  the 
various  immigrant  stations  are  lo- 
cated, the  officers  in  charge  of  such 
stations,  as  occasion  may  require, 
shall  admit  therein  the  proper  State 
and  municipal  officers  charged  with 
the  enforcement  of  such  laws,  and 
for  the  purpose  of  this  section  the 
jurisdiction  of  ^such  officers  and  of 
the  local  courts  shall  extend  over 
such ,  stations.'' 
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"§  36.  That^all  ,a-lietig  wlio  shall 
enter  the  United  States,  except  at 
the  seaports  thereof,  ,  or  at  such 
place  or  places  as. the  Secretai'y  of 
Gqmmerue  and  Jjabor,  may  ,,froni 
tmie.to  time  .des,ignate,  shall  be  ad- 
judged to  have  entere4,  the  country 
unlawfuifly  and,  shjall  be  deported  ^s 
proyidcd  by  seetloiis  twenty  and 
twenty-  one , ,  ,of  ]  this  Act : ,  Pi;ovided, 
That  nothing  contained  in  this  sec- 
tion sh^,ll  affect!  W*? .  power  c,onf er,red 
by  section  thirty -t,wo,  of  tJii^jAcfj  up- 
on the  Coniijiissioner-Gpner.al  of  Im-, 
migration  to  prescj;il)e, rules.  fp,r  the 
en]try  and  inspection  of  aliens  along 
the  borders ,  of  Canada  and  Mexico. 

"§  37.  That,  whenever  ,  an  ,, alien 
shall  have  taken  up  his,  permaneijt 
residence  in  this  country,  and. shall 
have  filed'  his  declaration,  pi  iljten- 
tipn  to  become  a  citizen,  and  there- 
after shall  send  fpi:,  his  wife,  or 
minor  children  to  join  him.  if  said 
wife  or  any  o|  said  children  shall 
be  found  to  be  afrecte,d  with  any 
contagious  ,  disorder,  such . .  |V[if e  or 
children  shall  be ,  held,  under  such 
regulations ,,  as  .the  Secretary  of 
Commerce  and  Labor  shall  prescribe, 
until^  it, shall  be  determined  whether 
the ,  disorder  will ,  be^  easily  cujrable, 
or  whether  they  can  be  permitted 
to  land  without  danger  to  other  per- 
.  sons;  and  they  shall  not  be  either 
admitted  or  deported  Until  such 
facts  have  been  ascertained;  and  if 
it  shall  be  determined  that  the  dis- 
order is  easily  curable  or  that  they 
can  be  permitted  to  land  vyithout 
danger  to  other  persons,  they  shall, 
if  otherwise  admissible,  thereupon 
be  admitted," 

"§  38.  That  no  persoii  who  dis- 
believes in  or  who  is  opposed  to  all 
organized  government,  or  who  is  a 
member  of  or  affiliated  with  any  or- 
ganization entertaining  and  teach- 
ing such  disbelief  in  or  opposition 


to  ajli  organized  government,,  or,  who 
a(ivpx;ates  or  ;  teaches,  the  duty,  ne- 
cessity, or  propriety  of  the  unlawful 
assaulting  or  killing  of  any  officer 
or  officers,  either  of  specific- indi- 
viduals or  of  officei'S  generally,  of 
the  Government  of  .the  United  Stg.te9 
or  of  ,,any  other  organized,  govern- 
^nejiti,  because  pf  his,  or  their  Oilicial 
cJiarajCjtpr,  shall  <  be ,  permitted  :  to  en- 
ter the  United  States,  or  any  terri- 
tojry.pr  pla.ce  subject  to  the  jurisdic- 
tion thpre.pf; ,',  This  section  shall,  he 
enforced  by  the  Secretary  of  Com- 
merce and  Labor  under  ,such  rules 
and  regulations  as;  he  ahall  pre- 
scribe,.^' .   .  . 

iM,MIGRATi0N  ,  .RULE  [j^7. . 

I  Subdivision  1 .'  Informing  -  alien 
as  ^0,  right  of  appeal. — Where,  an 
appeal  lies  the  alien  shall  be  clearly 
informed  of  his  right  thereto  and 
the  iaet  that  he  has  been  so  in- 
fomhed-  entered  in  the  minutes; 

Sdbi).  ,  2.  Appeals,  how  filed. — 
An  alien  desiring  tp  appeal  may  do 
so  individually  or  through  any  so- 
ciety admitted  to  an  immigrant  sta- 
tion! or  through  any  relative  or 
friend  ,  or  through  any  person,  int 
eluding,  attorneys,  permitted  to 
practice  before  the  immigration 
authorities.  Where  a  valid  appeal 
has  been  taken  any  further  appeal 
shall  be  disregarded.  Appeals  pur- 
porting tp  be  filed  on  ,beha!f  of  an 
alien,  but  without  his  knowledge  or 
consent  previously  obtained,  may  be 
ignored. 

Sdbd.  ,3.  Time  for  filing,  appeflls. 
— Appeals  must  be  filed  pi'omptly. 
The  immigration  officer  in  charge 
may  refuse  to  accept  an  alppeal  filed 
after  the-i  alien  has  been  removed 
from  an  immigrant  station  for  de- 
portation, provided  the  a,lien  had  a 
reasonal)le  opportunity  to  appeal  be- 
fore such  removal.  'Any  appeal  flted' 
more., than  ,48  hours  after  the  time, 
of.  excluai;0n  may  be  rejected  by  the 
immigration  officer  in  charge^'in  his 
discretion;-  ''■" 

SuBD.  ,4.  Where.no  appeal  lies. — 
No  appeal  lijjs  where  the  de.cision  p.f 
a   board   of   special    inquiry,    based 
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solely  upon  the  certificate'  of,  tl*ie 
examining  medical  officer,  rejects 
an  alien  because  either  (1)  he  is 
afflicted  with  tuberculosis '  or  a 
loathsome  or  dangerous'  contstgious 
disease,  or  (2)'he  is  an  idiot  or  an 
imbecile  or  art  epileptic  or  is  insane 
of  feeble-minded,  or  (3)  he  has  been 
insane  Within  five  years  previously  or 
has  had  two  or  more  attacks  of  in- 
sanity at  any  time  previously,  or 
(4)  he  had  any  mental  defect  which 
may  affect  his  ability  to  earn  a  liV' 
ing  or  render  him  likely  to  become 
a   public  charge.  ' 

SuBi).  5.  Where  no  appeal  lies, 
hilt  admission'  on  bond  may  he  re- 
quested.— ^No  appeal  lies  where  a 
decision  of  a  board  of  special  in- 
quiry, basted  solely  upon  the  certifi- 
cate of  'the  examining  medical  offi- 
cer, rejects  'an  '  alien  because  he'  is 
suffering  from  some  physical  defect 
other  than  tuberculosis  or  a:  loath- 
some or  dangerous  contagious  ■  dis- 
ease. But  in  Silch  a  case,  notwith- 
standing exclusion,  the  alien  may, 
if  otherwise  admissible,  apply  for 
admission  on  bond.  (Sec.  26.)  In 
a  case  of  thts  character  he  shall,  af- 
ter exclusion,  be  notified  of  his 
fight  to  apply  for  admissiin  on 
bond  and  may  file  his  application 
within  the  tirae  mentioned  in  sub- 
division 3  hereof. 

SuBD.  &.  Bonds  under  section  26. 
— Where  the  landing  of  an  alien  un- 
der bond  is  authorized-  the  bond 
shall,  xinless  different  instructions 
are  given,  -  be  in  the  sum  of  $500, 
and  the  alien  ^hall  not  be  released 
until  it  has  been  furnished'  and  the- 
immigation  official  in  charge  has 
satisfied  himself  of  the  responsibil- 
ity of  the  sureties.'  If  within  a  rea- 
sonable time  after  landing  under 
bbnd  is  authorized  a' '  saitisfactory 
bcfnd  is  not  furnished,  instructions 
shall  be  requested'  of  the  Bureau. 

SuBb.  7.  Forwarding  appeal  rec- 
ord.— The  complete  appeal  record 
shall  be  forwarded  promptly  to  the 
Bureau  with  the  views  in  writing 
of  the  immigration  djlicer  in  charge. 

'  IMMIGRATION   RULE   22. 

Arrest  and  Deportation  on  War- 
'  rant.' 

Subdivision  1.  Investigation  and 


report  of  cases.-^Officers  shall  make 
thorough  investigation  of  all  cases 
where  they  are  credibly  informed  or 
ha.ve  reason  to  believe  that  a  specified 
alien  in  the  United  States  is  sub- 
ject to  arrest  and  deportation  on 
warrant.  All  such  cases,  by  whom- 
soever discovered,  shall  be  reported 
to  the  injmigration  officer  stationed 
nearest  the  place  where  the  alien  is 
found  to  be.  l 

StJBD.  2.  Application  for  learrant 
of  arrest. — 'The  application  must 
state-facts  bringing  the  alien  within 
one  or  more  of  the  classes  subject 
to  deportation  after  entry.  The 
pf oof  of  these  facts  should  be  the 
best  that  can  be  obtained.  The  ap^ 
plication  must  be  accompanied;  by  a 
certificate  of  landing  ( to  be  ob- 
tained from  the  'dmmigratioir  officer 
in  charge  at  the  port  where  landing 
occurred)  or  a  reason  given. for  its 
absence,  in  which  case  effort  should 
be  made  to  supply  the  principal 
items  of  'information  mentioned  in 
the  blank  form  provided  for  such 
certificate.  Telegraphic  application 
may  be  resorted  to  only  in  case  of 
necessity  and  must  state  ( 1 )  that 
the  usual  written  application  has 
been  made  and  forwarded  by  mail, 
and  (2)  the  substance  of  the  facts 
arid'  proof  therein  contained. 

SuBD.  3.  Proof  in-  cases  which 
have  become  pu6!io  cha/rges  from 
prior  causes,  physical  or  mental. — 
The  application  in  such  cases  must 
be  accompanied  by  a  medical  cer- 
tificate containing  the  following: 

■  {a)  An  explicit  statement  that 
the  lien  is  a  public  charge,  where 
and  how,  and,  if  in  an  institution, 
the-date  of  admission  thereto. 

(6)  A  full  and  accurate  state- 
ment of  the  alien's  disabilities,  men- 
tal or  physical;  also  whether  or 
not  a  complete  cure  is  possible;  and 
if  yes,  when;  and  if  not,  whether 
partial  cure  may  be  expected;  and 
to  what  extent  the  alien  will  there- 
after be  self-supporting.  .  Also,  in 
insane  cases,  recovered  or  apparent- 
.ly  recovered  from  the  attack,  wheth- 
er new  attacks  are  to  be  expected. 

(c)  Whether  or  not  the  disabili- 
ties described  constitute  the  sole 
causes  why  the  alien  is  a  public 
charge;  anv  other  causes  to  be  stat- 
ed. 

((i)    Whether    the    causes    which 
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render  the  alien  a  public  charge  ex- 
isted prior  to  landing  or  arose  sub- 
sequent thereto,  and  in  the  former 
case  tlie  reasons  in  detail  justifying 
such  a  conclusion. 

Where  the  Bureau  so  directs,  the 
application  must  be  further  accom- 
panied by  a  complete  copy  of  the 
clinical  or  general  history  of  the 
case  as  shown  by  the  hospital  rec- 
ords, including  the  statements  of 
relatives  and  '  friends.  If  deemed 
advisable  by  the  local  immigration; 
officer,  it  may  be  further  aceompa- 
Jiied  by  the  certificate  of  an  officer 
of  the  Public  Health  and  Marien- 
Hospital  Service  in  relation  to  the 
alien's  condition.  .  , 

SuBD.  4.  Execution  of  warran,t,of 
arrest'  and  hearvng  thereon. —  (a) 
Upon  receipt  of  a  warranjt  of  arrest 
the  alien  shall  be  taken  before  the 
person  .or  persons  therein  described 
and  granted  a  hearing  to  enable  him 
to  show  cause,  if  any  there  be,  vphy 
he  should  not  be  deported.  In  the 
discretion  of  the  immigration  officer 
in  charge  he  may,  .  pending  ,  de- 
termination of  his  case,  be  taken 
into  custody  or  allowed  to  remain 
in  some  place  deemed  by  such  officer 
secure  and  proper,  except  that  an 
alien  confined  :  in,  .an  institution 
shall,  in  the  absence  of  special  in- 
structionsj  not  be  removed  there- 
from until  a  warrant  of  deportation 
has  been  issued. 

.(6)  During  ,  the  course  of  the 
hearing  the  alien,  shall  be  allowed  to 
inspect  the  warrant  of  arrest  and 
all.  the  evidence  on  which  it  was  is- 
sued; and  at  such  stage  thereof  as 
the  officer-  before  whom  the  hearing 
is  held  shall  deem  proper,  he  shall 
be  apprised  that  he  may  thereafter 
be  represented  by  counsel  and  shall 
be  required  then  and  there  to  state 
whether  he  desires  counsel  or  waives 
the  same,  and  his  reply  shall  be  en- 
tered on  the  record  If  counsel  be 
selected,  he  shall  be  permitted  to  be 
present  during  the  further  conduct 
of  the  hearingj  to  inspect  and  make 
a  copy  of  the  minutes  of  the  hear-, 
ing,  so  far  as  it  has  proceeded,  and 
to'  offer  -  evidence  to  meet  any  evi- 
dence theretofore  or  thereafter  pre- 
sented by  the  Government.  Objec- 
tions and  exceptions  of  counsel  shall 
not  be  entered  on  the  record,  but 
may  be  dealt  with  in  an  accompany- 


ing brief.,  ili'during  the  hea;^ing.  new 
facts'  are  proved  which,  constitute  a 
reason  additignfl,!  to  those  stated  in 
the  warrant  of  arrest. why  the  alien 
is. in  the  country  in  violation,  oi  law, 
the  alien's  attention  shall  be  di- 
rected to  such  facts  and  reason,  and 
he  shall  be  given  an  opportunity  to 
show  cause  why,  he  should  not  be,  de- 
ported therefor.  . 

(c)  At  the  close  of  the  hearing 
the  full  record  shall  be  .forwarded 
to  the  Bureau,  together  with  any 
written  ,  argument . ;  submitted  ,  by 
counsel  and  the  recom^ngndations  of 
the  examining  officer  and  the  officer 
in  charge  for  ,  determination,  as  to 
whether  or,  not,  a  warrant  for  de- 
portation  shall    issue. 

(d)  The  j-ecordof  the, hearing  ac- 
corded an  alien  who  is  suffering 
from  any  physical  or  ,  mental  ,  disa- 
bility shall  be  supplemented  by  ,a 
medical  certifica,te  showing  (1) 
whether  such  ,  alien  ;is  in,  condition 
to  be,  deported  without  danger  to 
life;  (2)  whether  he  will,  require 
special  c,are  and  attentidn  on  the 
ocean  voyage.  ^ 

SuBD.  5.  Release  ,  under  ,  tond. — 
Xhe  amount  of  a;ny  bond  under 
which  an  arrested  alien  may  be  re- 
leased,  shall .  be  $500,,  unless  differ- 
ent instructions  are  given  by  tlie 
Department,  which  also  shall,  prior 
to  release,  approve  the  bond,  except 
that  the  ajjproval  of  the  local  Unit- 
ed ;States  attorney  as  to  f,o,rm  and 
execution  shall  be-i  sufficient  where, 
to  avoid  delay,  the  Immigration  offi- 
cer in  charge  deems  it  pro,per  ,to 
.submit  the  bond  to  such,  attorney 
for  approval.  Aliens  who,  are  un7 
able.to  give  bail  shall  be  held  in  jail 
only  in  case  no  other  secure  place  of 
detention  Ran  be  found. 

SuBD.  6,.  Warrant  for  deportatipn 
amd  deportation  thereon. — Upon  re- 
ceipt of  a  warrant  of  deportation, 
the  alien  shall  be  taken  into  the 
custody  of  the  immigration  officials 
(if  this  has  not  already  occurred) 
for  deportation.  Thereafter  he  shall 
be  deported,  previi3us  notice  of  de- 
portation being  given  the  steamsliip 
company,  concerned,  together  ,with  a 
brief  description  of  the  alien  and 
any  other  appropriate  data,  iijclijd- 
ing  the  cause  of  deportation,  physi- 
cal and  mental  condition,  and  des- 
tination. ,,  . ,  ,,  ,,,  ,^ 
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been  already  admitted  into  the*  United  States.''  In  such  cases, 
the  court 'uji6n  habeas  corpus  laaj  determine  whether  the  peti- 
tioner belongs  to  one  of  the  classes  subject  to  deportation,'  and, 


IMMIGRATION  RULE  25. 

Holding  Aliens  as 'Witnesses  . 

Wliere  the  deportation  of  an  alien 
is  stayed  so  thsit  he  may  testify  con- 
cerning violations  of  the  immigra- 
tion law,  the  case  mu^t  be  promptly 
reported  to  the  United  States  at- 
torney i  with,  reqiiest  that  if  he  de- 
cides ito  institute  proceedings  he 
either  take  the  dfepositfon  of  the 
alien  or  secure  a  court  order  for  his 
detention  as  a  witness.  In  either 
evfeht  the  Bureau  shall  be'  prornptly 
informed:  as  ,to  any;  action  takein 
hereunder. 

IMMIGRATIOisr  RULE  31. 

Attorneys    and    Other    Representa- 
tives. ■- 

Subdivision  1.  Admission  to 
practice. — Every  person  dfesiring'  to 
appear  on  behalf  of  an- alien  may 
be  required  to  srfimit  proof  to  show 
that  he  is  a  person  of  good  charac- 
ter and  reputation,  and  if  such 
pi'oof  falls  to  satisfy  the  immigra- 
tion ofBeer  in  charge,  he  shall  for- 
ward it  to  the  Bureau  for  determ- 
ination as  to  whether  or  not  such 
person  shall  be  permitted  to  prac- 
tice'before  the  immigration  Etuthori- 
ties.  Any  unseemly  or  unprofes- 
sional conduct  on  the  ■  part  of  an 
attorney  shall  be  similarly,  reported 
to  the  Bureau. 

SuBD.  2.  Change  of  represenia- 
iwe.^— Pending  an'  appeal  or  war-, 
rant  proceedings  noi  alien  shall 
change  his  representative  except  up- 
on "such  reasonable  terms  as  the  jm-, 
migration  officer  in'chargfe  shall  pre; 
sel-ibe  nor  shall  such  change  be  per- 
mitted to  delay  the  conduct  or  de-: 
po,sition,,of  th,e  mattjej-  pending. 

^UBD.  ,3.  Fees  Ojf  attorneys,  etc. 
^Attorneys  and  persons  appearing 
in  behalf  of  aliens  applying  for  ad- 
mission shall  not.  charge  a  sum  ex- 
ceeding $1(}  in  each,  case  unless  the 
immigration  officer  in  charge  shall 
in  writing  allow  i(n  additional  com- 


pensation.; A  family  or  party-  of- 
aliens  traveling  together  shall  be 
regarded  as  constituting  a  single 
case  within  the  meaning  hereof.  If 
an  attorney  deems  himself  entitled 
to  a  la.rger  fee  or  if  it  is  necessary 
for  him  to  incur  expenses,  he  shall 
report  the  facts  to  the  immigration 
officer '  in  charge  when  applying  for 
the  privilege  of  charging  an  addir 
tional  fee .  or  claiming  reimburse- 
ment for  expenses.  If  permission 
be  granted,  he  shiill  collect  such  ad- 
ditional fee  and  expenses  only 
through  the  immigration  officer  in 
cha,rge.    :  ,  u    ■„,    ■;,>■     ,      ■      '>> 

SuBD.  4.  Distarment  of  attorneys, 
etc. — Anyone  charging  ah  alien  a 
fee  prior  to  his  detention,  or  charg- 
ing or  receivijjg  from  an  alien  or 
his  relatives  or  friends  a  fee,  gift,, 
or  coinpensation  for  his  services '  iii 
excess  of  the  above  fate'  except  in 
the  mariner  provided,  or  who  shall 
deprive  an  alien  of  any  part  of  his 
chattels  or  effects  in  lieu  of  or  as 
security  for  said  fee,  will,  if  unable 
after  a  fair  opportunity  to  answer 
the  complaint,  be  .disbarred  by  the 
Department  (to  which  a  full  report 
of  the  matter  shall  be  made)  from 
practicing  at  any  immigration  sta- 
tion of  the  United  States. 

VRedfern  v.  Halpert,  C.  C.  A., 
186  Fed.  150;  Ex  parte  Koerner, 
176- Fed.  478;  Botis  v.  Davies,  173 
Fed.  996.  ,Gofitra,  Prentis  v.  Di 
Giacomo,  C.  C.  A.,  192  Fed.  467; 
Prentjs  v.  Stathakos,  C.  C.  A.,  192 
Fed.  469. 

,,8  Ibid.  Where  .the;  claim  of  .citi- 
zenship was  not  raised  before  the 
jCommissioner  of  Immigration,  nor 
certified  to,  nor  passed  upon  by  the 
Secretary  of  Commerce  and  Labor, 
it  was  held  that  the  ideoision  was 
not  final,  and  the  prisoner  was  dis- 
charged. U.  S.  ex  rel.  Fisher'  v. 
Rodgers,  144  Fed.  711. 


1498  PEACTICE  AT  COMMON  jLAW  IN  CIVIL:ACTIO]SrS.     ,[;§i463 


it  has  .been,  said/  may  inquire  into  the  whole  cage.' ,  ,The  court 
may  inquire  by^ai),6£iSi corpus,  to  determine  whether  there  issuffi- 
cient  evidence  to  establish  that  the  person  sdught  tOfbe  excluded 
or  deported  is  in  fact  an  alien. ^^  It  has  been  held  that  in  all 
cases,  except  where  theammigraht  is  Chinese,  the  court  may 
upon  habeas  corpus  inquire  into  the  fact  whether  thjere  was  any 
evidence  before  the  administrative  officers  to  show  that  he  is 
one  of  the  excluded  classes,*^  but  not  to  determine  the  weight 
of  evidence."  Habeas  corpus  will  also  lie  where  a  right  of 
appeal  to  the  Secretary  of  Commerce  and.  Labor  has  been  de- 
nied ;  ^*  but  the  writ  will  not  issue  to  review  the  decision  of  the 
examining  officers  when  there  has  been  no  such,  appeal."  It 
has  been  held  that  the  writ  may  issue  pending  such  an  appeal 
where,  on  the  admitted  facts,  there  is  no  warrant  of  law  for 
the  deportation  or  restraint  of  liberty.  Otherwise,  it  seems 
that  in  no  case  can, the  finding  of  the  Secretary  be  reviewed," 


9  Eedfern  v.  Halpert,  C.  C.  A.,  186 
Fed.  150.  Contra,,  Prentis  v.  Di 
Gia-como,  C.  C. "  A.,  192  Fed.  467 ; 
Prehtis  v.  Stathakes,  C.  C.  A.,;  192 
Fed.  469. 

10  Gonzales'  v.  ■William^,  192  U.  S, 
],  48  L.  ed.  317.  But  seeiDe  Bruler 
V.  Gallo,  'C.  C.  A.,  184  Fed.  566. 

11  Gonzales  v.  Williams,  192  U^  S. 
1,  48  L,  ed.  317;  Rodgers  v.  United 
States  ex  r.el,  BuchshaUBiy  C.  C.  A., 
1 52  Fed.  346 ;  Srung  v.  Morton,  182 
Fed.  330;  Zakonaite  v.  Wolf,  226  U. 
S.  272,^57  t.  fed.  — ;  Eic  parte  Pet- 
terson,  166  Fed:  536;  tJ:  S.' ex  M. 
Rosen  v.  Williams,  C.  C.  A.,  200 
Fed.  538:         "'       ' 

laZakonkite  v.  Wolf,  226  U:  S. 
272,  57  L.  ed.  — ;  U.  S.  ex  rel. 
Rosen  V.  Williams,  C.  C.  A.,  200 
Fed.  538.       -  ' 

13  Rodgers  v.  United  States  ex 
rel.  Gachigan,  G.  C.  A.,  157  Fed. 
383.  The  exclusion  from  the  record' 
of  material  testimony  taken  upon 
tlie  hearing  is,  in  substance,  a-  de- 
nial of  the  right  of  appeal  and  en- 
titles   the    appellant    to;  obtain    a; 


hearing  by  habeas  corpus.  ,  Re  ,  (Jan 
^on,  C.  C.  A.,  168  Fed.  479.  The 
submission  to  the  Secretary  of  addi- 
tional testimony  as  to  the  qualifica- 
tions pf  the  alien,  taken  pending  an 
appeal,  does  not  affect 'the  validity 
of  his  decision,  provided  that  'the 
immigrant  had  an  opportunity  for 
cross-examination.  U..  .  S.  ex  rel. 
Falce  V.  Williams,  191  Fed.  1001. 

■l4Mok  ph.ung  v.  U..'-g,,  C.  C.  A., 

133  iledi  166;  ^a;  parte  Wong  Sang, 

143i  Fed:   147;   aff'd  Wong  Sang  v. 

U.   S.,   144  Fed.   968.  ' 

16-Ex'   parte    Kberner,    176    Fed. 

478.  _  ,,,,  „ '      '    ;.,/ 

16  Tang  Tun  v.  E.dselli  Chinese  In- 
spector, 223  U.  S.  673,  56  L.  ed. 
606;  Lovp  Wah  Suey  v.  Backus,  225 
U,  S.  460,  g6'L,  ed.  1165;  Ba!  .parte 
Watchorn,  160  Fed.  1014^;  Ex  parte 
Lee  Kow,  161  Fed.  592;  Ese  parte 
Chew  Chok,  161  Fed.  627 ;  Be  Tang 
Tun,,  C.  C.  A.,  1,681  Fed.  488;  ,& 
parte  Long  Lock,  173  Fed.  208;  Em: 
parte  Chin  Hen  Lock,  174  Fed.  282; 
United  States  ex'  rel  Boulbol  v. 
I'ieicl]n^^,,;i75     Fed.'    290;     United^ 
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except  to  see.iwhetliei  the  proceedings  were  in  confbfrnity  with 
-tlaie  statiiitei: "  and  the  immigrant  had  a  fair  hearing.^'  The  peti- 
tion for  itke- writ. should'  set  fotth  'the- proceedings  before  the 

_Stat^j  esci  jel,..  Clxaniii,v.  Wiljiartis,,  :U.  S.  ex  rel. i Huber  v:  Sibray,  il78 
C.  C.  A.,'  177  Fedt  689  ;.-Haw  Moy  v.  FefJ,  1^0.  ,  ,Tl)e  mere  statement  ,tha,t 
Norths  C.  d.  A.,  ,183  Eei..8,9i^  United  the  alien  entered  the  United  States 
States'  ex  rel  Cahfora  v.  Williams,'  for  an  impioral  jrarpose  is  not  suffi- 
aSe'' F^ii" 354 ;  i?*' ports  A'*a'kian7"ciently  specific.  Ibid!'  The  alien 
Wg/ 'Fed.  .688;  United  Stiateai.dx  rel.    '  camiofe  be  eiccluded  or  deported  up- 


(^)a,ya?,  V.  '^Mlli{<m3,,  19,0,  Fed.  ;,686; 
Uj^ited  States  v.,  Eqdgers,  ,C,  C,,  A.,  , 
191  'Fsd.  976';'  Frick'  v.  LevyVs,~ C'.  C. 
A., '195'  Fed.  '693;J^i*ren^ii''v;''C6s-. 
masi  C.'C.  A.,'  196'"'j'fekl<3)2;'-Z-akd-' 
naite  y.  Wolii  226:  U.  &.272ilS7l  li.  1 


on  ground  different  ifrotti' those  stat- 
,  ed,  in ,  tlve ,  .warrant.  Davids  v.  Man- 
.dolis,|C,^C.  A,,  ,X'79  Fed,:S18.  Of. 
'ur' Si  ex 'rel.  Huber'v.  Sibray,  178 
Fed.  1#;'  Whei'e  'th'e  petition  al- 
leged ith'at'  the  immigrants  were  il- 


edff'^-;  fp..jS,,ex,f^l^.E,9sen  V.  lyV'jl-   !ijegajly>ideta,ii}ed  and  the  return  al- 


liams,,  C.  tC.  A.,  ,200  Fed.  538.       ■ 

A  pireliminary  examination  of  an 
alien  without  counsel  is  permitted 
by  tte  statute.  Low  Wah'  Siiey  v. ' 
B»ekuSj,225  U.-S.'.460;  de  L.' ed. 
1.1.6.5,!  |.Sp?,  De  Bruler.  V.  Qajlo,  C.  :C. 
A.,  184  Fed.  567.  The  immigrant 
has, no  i;ight  to  coirapuUory  process 
from  any,  ex^ciitiye  olBcet  to  compel 
the  attendance  of;  witaiesses  Lon  his 
behalf.  Low  Wah  Suey  v. .  Backus, 
22s  U.  ,S.,.460,  56  L.  ed.  '1165.  The 
chaarge  tihat  an  admission  of  >  al-ien-t 
age  was  obtained  througli  plying 
with  liquor  and  threats,  was  held  to 
be  a  question  of  .fact  for  theexeicTi- 
tive  authori,tleSj  whose  decision  was 
not .  revieiyed  by  the  court.  U/  S. 
ex  rel.  Glavas  v.  Williams,  190  Fed. 
686.  It  is  no  objection 'to. an. ioi*d!er 
of,  deporta.tioa.  that  the.  alien  -is 
charged  with  "having  entered  the 
United  States  without  insjieGticifi," 
instead  of  .  "being  lawfully'  witMn 
the  United  /Sta/tes.'?.  •  Ex  .porte  iHa- 
njagusshi.viei  Fedir  185.  :  .  ■: 

wThe  warrant  of  arrest  must 
contain  a  statement  of  the  ia'dts 
showing  th6  inadinissiliMit^'  of  the' 
alien  and  not  jmere.' conclusions '-of 
law    U.  S.  V.  Sibray,  178  Fed.  144; 


leged  n,o:  ifacj;p,|  but  simply  the,  con- 
clus.ion  of  law,  that  tl^e  respondent 
had  the  rigjit  to  detain  the  petition- 
ers; it-wals  held  to  be  insufficient. 
-  Stretton  v.'  Shaheen,  C.  !C.  A.,  176 , 
,FBdi..73§.  .iWiheie  anaijen  not' en- 
titled to  enter  the  United  States 
was  held  unde,  ran  illegal  warrant 
directing  h^s,  depolntation  to  a  coun- 
try other  thanrthat  whence  he  came, 
he.  was  ireleased;  upon  habeas  cor- 
pus. U.  S.  V.  Redfern,  186  Fed.  603. 
,18  Chin  Yow-  v..,U.  S.  208.,U.'  S.  8, 
52  L.  ed.  369;  Zakonaite  v.  W^lf, 
226  U.  .8.(272,  57  L.  6d.  — ;  U.  S. 
ex  rel,  Rosen  y.  Williams,  C.  C.  At, 
200  Fed.  538;  'Re  Tang  Tun,  161 
Fed.  618;  Davies  ,v.  Manolis,  C.  C. 
A.,  179  JFed.  818;.,  B*  j)or*e- Wiihg 
You,  C.  C.  A.,  190  Fedv  294.  The 
alien,  before  Ms' deportation,  isienti- 
tled  toinspeet-the  warrant;  also,  it 
■seem  a,,  the  .papers  upon  ■  which  the 
.same  was  issued.  :Ea>  parte  Avaki'- 
an,  188  Fed.!  688;  An  alien  is  not 
untitled  to  be;  represented 'by  counsel 
before  _  a  special  board  of  inquiry. 
(U;  S.'  ex  rel.  Bnccine  v.  Williams, 
1-90  Fed.  89;?.;  Uj  S.  ex' rel.  Faleo  y. 
Williams,  191  Fedl  1001),  unless  he 
clafms' to  be  a  citizen  of  the'  United 
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administrative  officer.*^  If  the  petitioner  is  unable  to  annex 
a  complete-  copy  of  tke  record,  ,lie  must  state  the  reasons  of  his 
inability  and  annex  as  complete  a  copy  or,  abstract  as  it  is 
within  his  power  to  furnish.^"  Where  it  is  claimed  that  the 
evidence-was  insufficient  or  illegal,  the  evidence  should  be  an- 
nexed to  the  petition  or  set  forth  in  the  same,^^  knd  the  peti- 
tion sh()tild  contaiii  an  averment  that  this  is,.air|th,e  eyidenpe 
upon  the  point.'*  Otherwise,  the,, evidence  ,will,  be.presiimjBd'-to 
be  sufficient.'^',,  It, is  the  safer  practice  to  have ' the  evidence 
certified.**  If  the  petitioner  was  arrested  under  a  warranty 
a  copy  of  the  saiihe  iritist  be 'thereto' anllexed  of  |  substantially 
stated  therein,"*  unless  that  is  impractic.kble,  ^Vjheij,  ,^uffi;cient 
cause  for  .'itp  omission  must  he  i, set  (forth- ^^  ■  The  warrant 
sho,uld  state  the  country  from  which  the  petitioner  came  and' to 
which  he  is^  to  be  deported, -and  should  also  state -facts  showing 
unde-f  what  statute  the  proceedings'  were  ihstituteil':  ^  but 
where  the  warrant  is  defective,  the  order  shouH,, direct  mat,, the 
prison,er  b§,npt  discharged  j^til  a  reasonable  time  thereafter, 
without  prejudice  to  the  right  of  the  United -States;  to  issue 
a  sufficient  warrant  and  detain  and  deport  the  petitioner  there- 

S,tates     (Tie   Tang    Tun,    161    Fed.  Secretary,  does  not  show  a  denial  of 

638),  or.  in  deportation  proceedings  due  process  of ' la w.   TaJig  Tun  v.  Ed- 

{Ex   parte   Loung   Jtine,    160    Fed.  sell,  223  U.  S.  673,  682,  56  L.  ed. 

251  ;    Bosny   V.   Williams,    385    Fed.  606,610. 

598.)    Whtere  the  aliens  were  intim-  >9  Low  Wah  Siiey  v.  Backus;  225 

idafeed  and   thus   persuaded  not 'to  U.  S.  460,  472,  56  L.  ed.  ia'65,  1169; 

exercise  their  right  to  be  represent-  Haw  Moy  v.  North,  C.   C.   A.,   183 

ed  by  counsel,  the  ooUrt- discharged  Fed.   89.  ' 

them.     U.  S.  ex  rel.  Bosny 'V.  Wil-  ZOLowWah  Suey  v.  Backus,  '225 

liams,    J85    Fed.    598.      The   officfers  U.  S.  460,  56  L.  ed.  1165. 

must'  take  '  the   testimony    or   such  ^ijja;  parte  Yabucanin,   199  Fed. 

witnesses  as  the  applicant  produces,  385;' 

provided- that  iit  Is   pertinent     'Re  ^^  See' %:  iTS;  'infra.             ' 

Can  Pon,' C.  C.^  168  Fed.  479.   The  »3  Eso  parte  Yabucanin,   199   Fed. 

examination  of  witnesses  in  the  ab-  365.   '         >       .      ;                ,,        ,      . 

sence  of  the  alien  is  a  fatal  defect  **  Ibid.                       i 

in   the   proceedings.     U. 'Si' ex   rel.  *5  Ha-w  Moy  v.  North,   0.   C.  A., 

Huber  v.  Sibray,  178  Fed.!  150;  U.  183  Fed/  8.9.     See'  Low  Wah  Suey  V. 

S..  V.  Sibray,  17i8  Fed.  144.     Sois'a  Backus,   225   U.   Si   460, '  56   L.   ed.' 

refusal  to .  allow  ■  him  the   right'  to  1165. i     '<                        .    .    ,       .        ' 

cross-examine.    U.  S.  v.  Sibrayf  178  86  Low  Wah  Suey  v.  iBackus,  225 

Fed.  144.  ,  The  fact  that  a  case  is  U.S.  460,' 56  L.  ed.  1165i  '       ' 

quickly   decided,    for   example,   tWo  ^  Ex  parte  Yabucanin,   199  Fed; 

days    after    its    submission    to    the  365!  i                                                         ' 
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• 

upon/'  If  the  petitioner  is  discljarged,  an  appeal  may  be  taken 
by  i the  United. : States  to  the  .proper  court  of  review,  which  is 
usually  the  Circuit.  Court  of  Appeals.*®  If i  the  writ  is  deinied 
or  vacated^  the  petitioner  has  the  right  to  appeal."'  The  court 
of  review  has  the  right  to  decide  anew  all  questions  of  fact 
that  wferei  open  to  consideration  by;  the  court  of  origin a,l  juris- 
diction.'* It  seems  that- pending  the  decision  upoij  a  writ  of 
hoiheas  corpits,  except  perhaps  in  Chinese  cases,  th^i  petitioner 
may  be  released  on  bail.**  If  the  relator  is  at  large  on  bail  at 
the  time  of  the  application  for  the  writ,  it  will  be  sdenied.'' 

§  464.  Discharge  of  soldiers  frorii  the  army;  by  the  writ 
of  habeas  corpus.  A  minor,  under  (the  age  of  eighteen,  who 
has  not  deserted,  may,  upon  the  petition  of  his  fathe:i*,*  or,  in 
ease  of  the  father's  death,  upion  the  petition  of :  his  mother,*;  or 
guardian,  or  person  to  whoiti  the  parents,  have  given  the  right 
to  the  minor's  Custodyj'  be  discharged  from  the  armyor,  navy 
by  means'  of  the  writ  of  habeas  corpus,  Iseoavise  his  enlist- 
ment was  unlawfully  made  without  the  consent  of  ;his  i  parentis 
or  guardian,*  but  not,  it  is  held,  when  he  is  under  arrest  upon 
the  charge  of  fraudulent  enlistment  by  misrepresentation  of 
his  age,°  or  of  desertion,^  before  or  after  ^  conviction.  When  the 
parent  or  guardian  does  not  apply  for  relief,  a  minor  cannot  be 
discharged  while  he  is  under  arrest,  either  before,*  or  after 

28  Ba!  parte  Yabucanm,   199  Fed.  Pendlefon,  367  Fed.  690;  'Ex  parte 

365,  holding  thait  ten  days  is  sufE-  Hubbard,   182   Ffed.  76. 

cient.                                      '  '  4See  U.  S,  R.  S.,  §1117: 

29'Tang  Tun  vi  Edsell,  223  U.  S.  5iJe   Miller,    Ci   C.   A.,    114   Fed. 

673,  682,  56  L.  ed.  606,  610.'  838.     Contra,  Re  Ca,rver,   103   Fed. 

•      SO  Wong  Heung  v.  Elliott,   C.   C.  624.      '       >      '     -       i    . 

A.,  179  Fed.  110.  « Re  Kaufman,   41   Fed.   876;    Re 

31  Ibid.                                             ■  Miller,  C.  G.  A.,  114  Fed.  838;-  U. 

s»This  was  done  in- fie  Crawford,  S.  >.  Reaves,  C.C.  A.,  126  Fed.  127, 

165    Fed.    830;    U.   S.   ex   rel.  'Gas-  60  C.  C.  A.  675;  reversing  121  Fed. 

tro    V.    Williams,  S.  D.  New  York,  848 ;  .Dillingliam  v.  Booker,  G.  C.  A., 

February,  1913.  18  L.R.A.(N.S.)  956,  163  Fed.  696; 

83  Sibray  v.  U.  S.  ex  rel.  Kupples,  MoConolbgue's  Cas^,  107  Maiss.  154, 

C.  C.  A.V  185  Fed.  401.           ■  170;   Ue  Moirrissey,  137  U.   S.  157i 

§  464;  }Re  Carver,  103  Fed:  624;  34   L.   ed,,  644.     But   see  Ex   parte 

E(c  parte  Reaves,  121  Fed.  848;  Ex  Bahley,  148  Fed.  '56. 

po'rte  Houghton,  129  Fed.  239.  »  We '  Oosenow,    37    Fed   668;    Re. 

«Doane    v.   Burkman,    C.    C.    A;,  Carver,  142  Fed  623. 

190.  Fed: '541.      '  8  Solomon  v.  Davenport,  C.  C.  A., 

3  Ibid,  j:  U,  S.  ex  rel.  Hendricks  v.  87  F«d.  318. 
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conviction  by  a  court  marshal,'  for  desertion  because  he  enlist- 
ed without  their  consent ;  nor  can  a  deserter,  after  conviction, 
be  discharged  upon  'the  gi-ound  thaty  when  he  voluntarily  en- 
listed, he  was  above  the  legal  age.^"  ■  Where  there  wab  no  proof 
of  the  enlistment  by  the- prisoner,  whiles  a  minor,  without!  his 
parents'  consent,  except  by  an' ex  parte  affidavit,  attached -to i  the 
petition ;  and  the  return,  allegin^'^  due  enlistment  for  kni  unex- 
pired term,  desertion,  surrender,  commitment  and  cpnfinoment 
imder  pending  charges  for  thei  desertion:  was  hot  traversed;  it 
was  held  that  the  writ -was  properly  denied;^''  Documentary 
evidence  of  the  date  of  birth,  by  a;  certified  ^copy  of  such  public 
record  as  there  may  be  upon  the  subject,  shouid  usitally  be  fura 
nished."       '         '  '       ■  ij  :.■ 

§  465.  Suspension  of  writ  of, habeas  corpus^  The  Con- 
stitution provides  that  "the:  Privilege  of  the  Writ  of  Habeas 
Corpw5  shall  not 'be  suspended,  unless  when  in  Cases  of  •  Rebel- 
lion or  lUvasion  the.  public  Safety  rday  require  it."  ^  During 
the  civil  war  the  question  as  to? the  department  of  the  g'overn- 
ment  in  which  the  right  of  Suspension  rests' was.  much  debated, 
but  never  authoritatively  decided.  President  Lincoln,  claimed 
that  he  had  the  authority  to  suspend  the  writ,  and  many  arrests' 
were  made  dn  accordance  with  this  ruling.^  '  Subsequently  Con- 

9  Re  Morrissey,  137  U.  S.  157,  34  issued    by    Mr.    Justice    Wayne    of 

Ij.   ed.    644;    Re   Cosenow,    37    Fed.  the:  Supreme   Court  ;o£,  the   United 

CeS;  Re  Spencer,,  ;40' Fed.  149.,-  States,  in  the  matter,  oj.,  a  private 

lOiJe  Grimley,  137  U.  S.,  147;  34  in   Colonel    Willett   Gorman's   regi- 

L.  ed.  644;,  Ex  parte  Hubbard,  182  raent  of  Mipnescrta,  .vqlunteersy 'was 

Fed.   76.  prevented    by    the,  colonel's,  taking 

11  Moore  v.   U.  S.,  C.  C.  A.,  159  tlie  clerk  of  .the,  court  out  lof;, town  ' 

Fed.  701.  '  under  guard  by  the  latter's  consent, 

.iZTJe  Carver,  103  Fed.  624.  after    the    clerk    had    given,  orders 

§  465.-    1  Const.,  art.   1,,§  9.  that;  no  .papers i shoulsd  be /filed  until 

i.SSee,   f or !  a  ,  liigMy   colored   enur,  he  had ,  enforced  them.n :  ;Subsefuel■^tf 

meration     of     such     arrests,     The  ly,  the  Justice  quashed  the  .writ,  de-. 

American  Bastile,  by  John  A.  Mar-  ciding  in  favor  of  the  <5o.ve;rnment 

shall,.    Phila.      In     1871     Governor  the  iquestion  involved, .  holding.^  that 

Holden  of  Uorth  Carolina  Was   re-  the  President .  had  the  right,  under 

moved    by    impeaChmenti  for    doing,  the., Constitution  •  to  , call  out  volun- 

tliis.       Foster's  ;>,  Commentaries  I   on  tcers  ;,  as    militia,   .The  ;  writ  ,, was 

thfe  Constitution,  :vol.  I,  p.  ,676, .  Ac-  locked'in  the  safe  qfi.thejiState  Dc- 

cording  to  General  i  Schuyler  Ham-  partmentj     but    ihas    since,   disap- 

ilton,- during,  1861  the  filing  of  the  pearcd. — N.    Y.     World,  ,, February. 

return  to  a  writ  of  habeas  corpus,  189,1;      On  :  the   morning :  appointed 
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gress'by  statute  suspended  the  writ,  and  sought  to  validate  the 
arrests- 'previously  made.'  Mr.  Justice  Miller  inclined  to  the 
view  that;  so  much  of  the  statute  as  validated  an  arrest!  pre- 
viously made  "was  '  constitutional,  and  deprived  the  party  ar- 
retted of  the  right  to  damag'os  for  false  imprisonment.*  '  A'  num- 
ber of  pamphleteers,  amongst  them  Horace  Binn^y,  defended 
the  position  of  the  President;  Other  phamphleteers,  amongst 
them  Ex- Judge  Benjamin  E..  Curtis,  claim{?d  that  the  writ 
could  only  be  suspended  by  Congress.  Chief  Justice  Taney 
held- this,"  in  ah  Opiiiioii'  upon  ah  application  for'  the  writ  of 
KabQas  corpus;  but  his  decision  was  pot  obeyed.*  Jiidge  Hall 
held  thafthe  right  to;  suspend  the  writ  was  vested  in  the  caurts, 
andi  that  a  necessity  for  the  suspension  had  arisen  when  the 
arrest  reviewed  by  him  was  ihade.^  Judge  Smalley  held  that 
the  War  Department  had  no  power  to  suspend  the  writ.''  Wheii 
the,  application  iox.  the,  writ  ,vyas  denied,  because  the  writ  had 


for  the  execution  of  Mra.  Surratt 
for  CGraplicity ,  in  the  assassination 
of  President  Lincoln,  Judge  Wylie 
of  :  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  issued  ai  writ  of 
hijieas:  corpus  dlregted  to  the  com- 
mander of  the  ;  military  district, 
directing  him  to  produce  Mrs.,  Sur^, 
ratt  in  court  at  ten  o'clock  on  that 
morning,  and  show  legal  cause  why 
she  was  held  in  custody.  The  Pres- 
ident issued  the  following  order: 
"Executive  Office,  July  7,  1,865,  11 
o'clock  a.  mi.  To  Major-Gen.  W.  S. 
Han,GOGk,;  commanding,:  &cr.  I,  An' 
drew  Johnson,  President  ■  of  the 
United  States,  do  hereby  declare 
that  the  writ  of  JtabeOiS  corpus  ha-s 
been  heretofore  suspended  in  such 
cases  as  this,  and  I  do  hereby  es- 
pe&lally  suspend  this  writ  and  di-*, 
rect  that  you  proceed  to  execute  the 
order  heretofore  given  upon  the 
judgment  of;  the  military  eommis- 
siou,  and  you  will' give  this  order 
in  return  to  this  writ.  Andrew- 
Johngoji,"  President."  Judge  Wyli© 
acquiesced '  in  the  suspiension  of  the 


writ,  and  he  deoliped  to  , take;  any 
further  proceedings,  ajid  :Mrg,f 'Sui-- 
ratt  -was  executed.  "':: 

8  12  St.  at  L.  755;  I4  St.atL. 
482.  See  the  proclamation  of  Pres- 
ident Lincoln,  14_  St.  at  L.  734.  A 
bill  to  suspend  the  writ  of  ftafeeos 
corpus  passed  the  Senate  January 
23,  1 807,  and  was  defeated ,  in-  the 
House  by  John  Randolph  of  Roa- 
noke on  January  26,  1807.  8  Ben- 
ton's Abr.  414.  See  also  Re  Boyle 
(Idaho,,  ]89,9:),  57  Pac.  706;  and 
Foster's  Commentaries  on  the  Con- 
stitution, ,  vol.  II. 

4ffie  Murphy,  1  Woolw.  141.  To 
the  same  effect  is  McCall  v.  Me,- 
Dowell,  1  Abb.U.  S.  212. 

5  Ex  parte  Merryman,  Taney,  246. 
Contra,  Ha;  parte  Field,  5  Blatchf. 
63;  Ex  parte  Vallandigham,  U.  S> 
D.  C,  D.  Ohio,  per  Leavitt,  J. 

6  Judge  Hall,  in  .  the  .Matter  of 
the  Petition  of;: Oliver  P.:  Thomas, 
in  behalf  of  Joel  McKee,  U.  S.  B. 
C,  Judicial  District  of  Colorado, 
Oct  M,  iSBi,.  . 

7  Mob  parte  Field,  5  Blatehf .  G3. 
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been  suspended,  and  thereafter, ,  before  t]ie  alloTvance  of  an 
appeal,  the  suspension  was  revoked,  the  Supreme  Court  re^ 
fused  to  decide  the  validity  of  the,  suspension, ,  since  the  ques- 
tion had  ceased  to  be  of  any  practical  importance.*  "The  sus- 
pension of  the  privilege  of  the  writ  does  not  bar  the  writ.  The 
writ  issues  as  a  matter  of  course,  and  on  the  return  made  the 
court  decide  whether  the  party  applying !  is  denied  the  right 
of  proceeding  ai>y  further  with  it." ' 


^  8  Fisher  v.  Baker,  203  U.;S.  174,, 
51  L.  ed.  ,142. 

9  Ex  parte  Milligan,  4  Wall.  2, 
131,-  18  L.  ed.  281,  298.  On  the 
subject  treated  in  this  section,  see 
Ew  parte  jMerryman,  Taney,  246; 
Re  Benedict,  Hall,  J.,  4  West.  L. 
■  Month.  449;  McCall  v.  McDowell,  1 
Abb;,  U.  S.  212;  Ex  parte  McQuil- 
lon,  3  West.  L.  Month.  440;  s.  c, 
6  Pitts.  L.  J.  29;  Griffin  v.  Wilcox, 
21  Ind.  370;  Kemp  v.  State,  16 
Wis.  359;  Re  Dunn,  25  How.  Pr. 
(N.  Y.)  467;  Ex  parte  Field,  5 
Blatchf.  63;  Ex  'parfe  Vallandig- 
ham,  U.  S:  D.  C,  D.  Ohio,  by  Leav- 
itt,  J.  This  judge  had  so  much 
doubt  about  the  correctness  of  his  ~ 
deciiion  that,  as  his  grandson  in- 
formed the  writer,  he  prayed  to 
Heaveii  for  guidance  before  he  made 
it.  Re  Fagan,  2  Spr.  91 ;  Common- 
wealth Tj  Frihk,  4  Am.  Law  Reg. 
(N.  S.)  700,  Philadelphia.  1882. 
Opinion  of  Attorney-General  Gush- 
ing on' Martial  Law,  8  Op.  A:  G. 
365;  Ex  parte  Milligan,  4  Wall.  2, 
131.  Opinion  of  Attorney-General 
Bsites  on  the  Suspension  of  the 
Writ  of  Habeas  Corpus,  10  Op:  A. 
G.  74.  Hubcas  Corpus  and  Martial 
Law.  A  review  of  the  opinion  of 
Chief  Justice  Taney  in  tlie  Case  of 
John  Merryraan.  By  Joel  Parker, 
1861.  Judge  Parker  here  argues 
that  in  time  of  war,  whether  for-' 
cign  or  domestic,  there  miy  be  jus-' 
tifiable    refusals   to   obey   the   com- 


mand of  the  writ,  without  any  act 
of  Congress,  or  any  order  or  au; 
thorization  of  the  President,  or  any 
State  legislation  for  that  purpose. 
This,  he  says,  does  not  arise  from 
the  President's  ,  power  to  suspend 
the  writ,  which  he. cannot  constitu- 
tionally do,  but  from  the  co-ordi- 
nate jurisdiction  of  the  military 
authorities.  The  Privilege  of  the 
Writ  of  Habeas  Corpus  under  the 
Constitution.  By  Horace  Binney; 
Second  edition,  Philadelphia;  C. 
Sherman  &  Son,  1862.  In  this 
pamphlet  Mn  Binney  argues  that 
there  is  nothing  in  the  constitu- 
tional clause  which,  either  directly 
or  by  any  fair  or  reasonable  im- 
plication, gives  or  confines  the  au- 
thority to  suspend  the  writ  to  Con- 
gress, or  takes  it  from  the  executive 
(p.  33)  and  he  makes  an  elaborate 
reply  to'  Chief  Justice  Taney's  opin- 
ion in  Merryman's  case,  supra.  '  A 
"Second  Part"  to  the  same  pam- 
phlet was  published  by  Mr.  Binney', 
in  the  sameyear,  by  John  Campbell 
of  Philadelphia.  The  object  of  this 
publication  was  to  "'confront  a  doc- 
trine" of  certain  writers,  that  the 
habeas  corpus  clause  in  the  Consti- 
tution does  not  give  power  to  any- 
body to  suspend  'the-  privilege  of  the 
writ,  but  is  only  restrictivie  of  the 
otherwise  plenary  power  of  Con-- 
gress!"  This  pamphlet  is  a  reply- 
to  the  answers  which  Mr.  Binney's 
first     pamphlet     drew     forth.       A 
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"Third  iPar.t"  of  Horace  Binney'a 
disoussion .  was  published  by.  Sher- 
man &  Co.,  Pliiladelphia,  a 867.  .Re- 
view of.  Mr.  Binney's  Pamphlet  on 
the  Privilege  of  the  Writ  of  Eabeas, 
Corpus  under  the  Constitution.  By 
J.  C.  Bullitt.,  Philadelphia,  Sher- 
man &  Co.,  1862.  .  Eemarks  on  Mr. 
Binney's.  Treatise.  By  George  M. 
VVhartouv  Philadelphia,  1802, ,  An- 
swer to. Mr;  Binney's  Reply. ;to  "Re- 
marks," in  his  treatise  on  the: 
Habeas  Corpus.  By  G.  M.  Whar- 
ton., Philadelpliiai  1862.  Habeas 
Corpus  the  Law  of.  War  and  Con- 
fiscation. By  S.  S.  Nicli|Olas.  Brad- 
ley &  Gilbert,.  Louisville,  1802.  In 
these  pamphlets  the  position  that 
the  President  has  no  right  on  his 
own  motion  to  suspend  the  writ,  i  is 
maintained  with  great  force.  It  is 
not,  at  the  same  time,  elaimed  that 
a  return  by  a  military  .officer,  in 
time  of  war,  that  the  relator  is  in 
military  custody,  is  not  a'  sufficient 
discharge.  >  The  Writ  of  Habeas 
Corpus  and  Mr.  Binney,  by  John 
T.  Montgomery.  John  Campbell, 
Philadelphia,  1862.  Personal  Lib- 
erty and  .Martial  Law,  Philadel- 
phia, 1862.  By  Edward  IngerBoll. 
Habeas  Corp^ls.  By  D.  A.  Mahoney, 
Prisoner  of  State,  1863.  The  Sus- 
pending Power  and  the  Writ  of 
Habeas  Corpus.  By  James  F.  John- 
son. John  Campbell,  Philadelphia, 
1862.  Martial  Law:  What  is  it, 
and  who  can  declare  it?  By  Tat- 
low  Jackson.  John  Campbell,  Phil- 
adelphia, 1862.  Authorities,  Cited 
Antagonistic  to  Mx.  Binney's  Con- 
clusions. By  Tatlow  Jackson. 
Philadelphia,,  1862.  Habeas  Cor- 
pus. A  Response  to  Mr.  Binney, 
by  S.  S.  Nicholas.  Bradley  &  Gil- 
bert, i  Louisville,^  1862.  Martial 
Law*,  by  S.  S,  Nicholas,  1862.  Pres- 
iidential  Power  over  Personal  Lib- 
erty, a  Review,  of  Horace,  Binney's 
Fed.  Prac.  Vol.  II.— 95. 


essay  on  the  writ  of  Habeas  Corpus 
imprinted  for  the  author;  Anon,, 
dated.  February:  12,  1862.  Judge 
Curtis  on  Executive  Bower.;  re- 
printed 2  Curtis'' Works,  309.  Com- 
pare 1  Curtis'  Life,  240,  349.  Opin- 
ions of  Founders  of  Republic,  on 
Habeas  Corpus,  &C;  Washington. 
1864.  Facts  and  Authorities  on  the 
Suspension,  of  Writ  of  Habeas'  Cor- 
pi(s,  0864.  Anon.  The  Privilege  of 
the  Writ  of  Habeas  Corpus  under 
the  Constitution  of  the  United 
Stajtes.  In  what  it  consists.  How 
it  is  allowed.  How  it  is  suspended. 
It  is  the  regulation  of  the  law,  not 
the  authorization  of  an  exercise 
of  legislative  power.     Philadelphia, 

1862.  A  Reply  to  Horace  Binney's 
Pamphlet  on  the  Habeas  CorpuSj  by 
C.  H.  Gross.  Philadelphia,  1862. 
Reply  to  Horace  Binney,  on  the 
Privilege  of.  the  Writ  of  Habeas 
Corpus  under  the  Constitution,  by 
a  Member  of  the  Philadelphia  Bar. 
James  Challen  &  Son,  Philadelphia, 

f  1862.  A  Treatise .  on  the  Martial 
Power  of  the  President  of  the  Unit- 
ed States.  By  Daniel  Gardner, 
Jurist.  War  Power  of  the  Presi- 
dent. By  J.  Hermans*  Loyal  Pub- 
lication Society,  No.  32.  ,C.  S. 
Westcott  &  Co.,  Printers,  1863. 
Argument  of  John  A.  Bingham, 
Special  Judge  Advocate,  on  the 
Constitutionality  of  the  Trial  of 
the  Assassins  of  President  Lincoln 
by  a  Military  Commission,  in  Mrs. 
Surratt's  Trial j^also  republished  in 
pamphlet  form.  Speech  of  Senator 
R.  S.  Field,  of  New  Jersey,  in  the 
United  States  Senate,  January  7th, 

1863.  Towers  &  Co.,  Washington, 
1863.  An  Undelivered  Speech  on 
Executive  Arrests,.  ,by  C.  R.  Inger- 
soll.  Philadelphia,  1862.  Several 
of  these  pamphlets  inay  occasional- 
ly bp.houglit  bound- together,  under 
the  title  of  "Campbel's  Pamphlets," 
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"Martial  Law^and  Eabeas  Corpus" 
&c.  Incomplete  sets  may  be  found 
in  the  librarites  of  Harvard  \UHiver- 
sity  in  that  of'  the  author  of  this' 
work,  who  has  a  collection  formerly: 
owTied  by  Charles  O'Connor;  and  in 
some  of  the  book  stores  at  Wash- 
ington. Dr.  Francis  Wharton,  says, 
in  his  Criminal  Pleading  and  Prac- 
tice, 9th  Ed.,  §  979,  note  2,  after 
enumerating  some,  but  not  all  of 
the  above  narned  works:  "The  fol- 
lowing'conclusions  may  now  be  ven- 
tured on  thet'opics  discussed  i-n  the 
foregoing  publications:  First;  The 
President  of  the  United  States  has 
no  constitutional  poWer  to  Suspend 
tlie  writ  of  habeas  corpus. '  Second : 
On  the  return  by  a  general  military 
officer,  in  time  of  war,  that  lie  holds 
tlie-  relator  either  as  a  military 
subordinate,  or  as  a  spy,  or  as  de- 
serter, or  as  a  prisoiier  of  war,  ail 
attachment  should  be  refused.  In- 
fra,'%  996.  Third:  When  a  person, 
not  in  military  Service,  or  a  priS' 
oner  of  war,  or  charged  with  being 
a  spy  or  deserter,  is  arrested  by 
any  authority  whatsoever,  he  should 
be  discharged  by  a 'Federal  judge 
on  habeas  dhrpus,  unless  there  is 
evidence  produced  against  him  at 
the  hearing !  su'llicient  to  justify  an 
indictment  to  be  foUnd"against  him 
by  a  grand  jury^  See  fe '  parte 
.Milligan;  4  Wall.  2,  18  L.  cd.  281.' 
Fourth:  If' the  return  be  that  the 
rel£^tor  is  held  under'  Federal  au- 
thority, tlie  revision  by  a  •  writ  of 
habeas  corpus  is  vested  exclusively 
in  the  Federal  courts."  A'cCdrding  to 
Judge  Curtis.  "Military  law  is  that 
system  of  laws  eiiacted  by  the  legis- 
lative power  for  the  goverriinent  of 
the  army  and  navy  of  thfe'  United 
States,  and  of  the  militi'a  wheii 
called  into  the  actual  service  of  the 
United  States.  "It  has  no  control 
whatever   over   any   person   or  ^aWy 


property  of '  any  citizen.  :  It  could 
not  even  apply  to  the  teamsters  of 
an  army  save  by  force  of  express 
provisions  of  the  laws  of ^  Congress 
making  such  persons  amenable 
thereto.  The  persons  and  property' 
of  private  citizens  of  ^  the  United 
States  are  as  labsoliitely  exempted 
from  the  c6ntr6l  of' military  law  as 
th  ey  are  exempted  from  the  control 
of  thelaWs  of  Great :  Britain.  But 
thei'e  is  also  martial  law.  What  is 
this?  It  is  the  will  of  a  military 
cominahder'  operating'  without  any 
restr'aint,  save'  his  judgment,  upon 
the  lives,  upon  the  property,  upon 
the  entire  social  and  individual 
condition  of  ;  all'  over  whom  this 
law  extends.  '  .  .  .'In  time  of  war, 
without  any  special  legislation, 
not  'the  Commattder-in-Chief  only, 
but  every  Commander  of  an  expedi- 
tion or  of  a  military  po^t,  is  law- 
fully empowered'  by  the  Constitu- 
tion and  laws  Of  the  United'  States 
to  do  ■  whatsoever  is  necessary  to 
accoinpljsh  thelawfnl  objects  of  his' 
command.  ,  .  .  But  when  the  ■ 
Military  commander  controls  the 
persons  or  property  of  citizens  who 
ai-e  beyond  the  sphere  of  his  actual 
operations  in  the'  field,  vvhen  he 
-makes  laws  to  govern  their  conduct, 
he  becomes  a  legislator.  ...  He 
has  no  more  lavi'ful  authority  to 
hold  all  the  citizens  of  the  entire 
country,  outside  'of  the  sphere!  of 
his  actual  operatio'ns  in  the  fieldj; 
ainenable  to  his  military  edicts, 
than  he'has  to  hold  alL'the  property 
of  the- country  subject  to^-his'^mili- 
tSjry  requisitions."  2' i  Curtis  Life 
and  Works, •327.  Compare;  author^ 
ities  cited  in  Lawrence's  'Wheaton, 
51G-520,  as  to  distinction  between 
martiail  and -military'  law i  •  dnd  •  the 
right  to  suspend  the  writ. of  Habeas 
corpus.  Between  mai-tial  flsfw  and 
militarv  law  thie'  diatinction  is  this:: 
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' §  4661  Practice  oh  application  for  habeas  corpus.    The 

ap'plicatidttifor  a  writ'  Qt 'habeas'  cWpus  should  be  made  by  a 
writtei'i '  complairitJ  add'j^essed' to  the  court  or  judge  from  whom 
the  writ  is'  sought;  and  sXvorn  to  'by  ■  the  complainant;  setting 
forth  the  facts  (i6neerniiig  the  detention  of  thfe  party  restrained, 
in  whose  custody  he- is  detained,  and  by  virtue  of  what  claim  or 
authority,  if  knoWn.'*  A' father  inrfy  thus 'apply  wheii  his  child 
is  illegally  ^iestrailied.*  It'  was'Md'  that  a  ideputy- United 
Stalies  iiiai'shkl;''#ith  ia  Warrant  for  the  extradition  c(f  a  pe'rson 
arrested  under  State  civil  process,  had  tlae  right  to  apply  for 
tile  Writ.'  ''A  pkrty  who  had" a'  suit  pendihg  in  a  court  was  al- 
^  loVe'd'  the  writ  tvhere  a  'jiidg'e''  'of  that'  coUrt'  wks'  arrested.*  It 
sbem's  that  the  Writ  mky  be  granted  at  the  re(qti'estiof  a  stranger 
who  has  't^q  legal ' 'Jhtei-e^t'  in'  the '  'm'atter  and'  whom  the  firis^ 
oiier  has  not  .authon^ed  'to  represent  him.*    It  waS  held  where 


Martial  law  is  tlie  law  adopted  by 
civilized  belligBBemtsM  in  matters 
con.n,eoted.  with  ;  army  i  djiscipline; 
military  law  is  the  law  a  conqueror 
iTniioses  in  a  subjugated  province 
to  determine  matters  of  State.  '  See' 
Whart.^Qom.  Am..  Law,  §§37,  38  j 
Ex  f  arte  M?i^on,  10.5  U,  S,  «j96,^?q 
L.  ed.  1213.  SeeT  also.  Waters  v. 
Carai)beli;  5  SaW/er;  ■  it;  '  Charle^ 
Sumner,  in  his  speech  in  the  Senate 
June  27;  1862,  tbok'the  ground  'that 
the  power  of  Congress  in  this  re- 
lation was  supreme!  See  alSo  "The 
War  Pbwers'=  of  the  President  and' 
the  Legislative  Powers  of  'Odngres^ 
in'  'Relation  to  Rebellion,  Treason, 
and'  Slavery;  by  William  Whiting. 
Tenth  edition,  Boston,  1862.- 
i  ■§  466.  ^lU.  S.  E.  S.,  §  734.  ' 
*  U:  S.  'v. '  Anderson,  Cooke 
(Tenn.),  143;  U.'  S. '  v.  Greeni  3 
MaSon,  '482;  Benneit  v.  Bennett, 
D&dy,  299;  supra,  §  461,  note '25. 
See  sk  td  the!  foriiiei* 'right  c(f  a 
master  to  thus  obtain  a  slave,  U.  S. 
ex  rel.  Wheeler,  v.  Williamson,  4 
Am.  Law  Reg.  5.  By  the  Rules  of 
,  U.  S.  D.  C,  S.  d:  N.  Y.,  "In  any 


action    or     proceeding    'any    oi-der, 

whether    known    in  '  practice    as    a 

*  Court  prder  or,  Judge's  order,  may 

be  made  and  entered  by  any  judge." 

'3  7ieMineau,  45  Fed.  188.       '•'  ' 

4Ba5  parte  Des'  Rochet's,  1  McAll. 

68.'  ,  ,  .  ....,';. 

Sfe  parte  Des  Rochers,,  1  McAH- 
,  08;  fie  Hoyle,  12  Chic.  L.  n!  279; 
s.  c,  9  Am.  L.  Bee.'  65;  Re  Ferrens, 
3  Ben.  445;  The  Hottentot  Venus, 
1'3  East,  194;  Wheeler' v.  William- 
son, 14  Am.  Law  Reg.  5;  People  v. 
Mercein,  3  Hill,  399,  '407,  38  Am. 
Dec' 644.  But  see  iSe  PooleJ  2  McA. 
(D.  C.)  583;  Ex  parte  Dorr,  3  How. 
103,  11  L.  ed.  5141'  In  Mahdn  v. 
Justice,  127"  U.S.  70t),  32' E.  ed. 
283,  the  petition  was  by  the  'Gov- 
eriior  of  West  Virginia.  There 
seenls  to  haVe  been  ho  '  'objection 
taken  to  '  this;  ""but'  immediately 
therea;fter  another  petition  ■was 
presented  by  a  citizen  of  West  Vir- 
ginia, and  subsecjueiitly  the  naine  of 
the  party  restraiiied  was  Substitut- 
ed fbi-  'that  of  the '  petitioner,  '  ahd 
the  proceedings  on  'the  "■]f)etition 
were    conducted   in  '  MS   name.      At 
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the  proceediiigs  had  been,  inatituted  on  behalf  of  an -^lleged  ^lu- 
natic by  his  next  friend,,  (that  the  court  might- supersede ,  his 
next  friend  by,  the  appointment  o:^  a  guardian  ad  litem,  who 
should  investigate  the  facts  and  might  recommend  that  the  pro- 
ceeding be  abandoned.  Pending  such  an  investigation  the  pro- 
ceeding was  stayed.*  An  appeal,  in  that  case  was  entertained 
although  taken  by  the  next  friend  iwho  had  been  removed^ 
It  is-the  safer  practice  in  such  a  case  to  show  SQpie  good  reai 
son  for  not  obtaining  the  consent  of  the  party  detained.  ISTei- 
ther  an  Indian  ,agent,  nor,  except  perhaps  under  extraordinary 
circumstances,  the  -  United  States;,  cai^isjie  put  .the  writ  to 
resto^re  ;an  .Indian-  child,.  :to  the ;  custody  ^  of  its  moth.er.^ 
Whpni^the,  prisoner  has  been  . , commijteti  to,  jaili.by  a 
public, officer,  , th^;, complaint ,,shq]al4  be,  accompanied, |by;. a 
copy  of  the  commitment,  ^or^,  an  affi.da^it  that  the  jailer  has  re- 
fused a  copy.'  The  petition  must  show  the  jurisdiction  of  the 
court  or  judge, to  grant  the,  writ.",,,  A. general  averment  that  the 
petitioner  is  detained  in  violation  of '  the  Constitution  and  laws 
of' the  Uhitted  States,'  a'nd  that  the  court  belftw;  had  "no  juris- 
diction or  a,uthority  to  try,  and  sentence  hiin  in  the  manner  and 
form'  above  stated,,  is  an  averment  of  a  -  conclusion  of  law,  and 
not  of  facts,  that  would,  if  found  to  exist;  displace  the' pre- 
sumptibn  the  law  makes  in  support  of  the  judgment."  ^'  The 
proceedings  under  which  the  petitioner  is  imprisoned  must  be 

what   particular   stage   of   the   pro-  '' Ibid.  C.  C.'.A.,  .64  Fed.  325.   ,,, 

ceedings    the     svibstitmtion    of    jthe  8  ^e  .Celestine,  ,114  Fed..551.      ,,, 

name  was   made   does   not   appear ;  9  Harrispnis    Case,    1,  Cranchi,   C. 

but  there-  seems   to   have   been    no  C.  159,;  U.  S.;V.  Bollman,,!  Oraiich, 

objection  taken  to  the  petition  bier  C.  C.  373.    .See  §,463,  supra.         ,   -, 

ing  signed  by  the  citizen  pr  \?y  the  ^o^a;,  parte'  Milburn,  9  .Pet.  704i 

Governor.     ,Spe    Virginia  !  v.    Paul,  nptej  9,  L.,  ed.igSO.     See  Whitten  v. 

148  ,U.  S.  107,  37  L.  ed.  386;  infra,  Tomlinson,  ]60.  U.  S.  231,  40  L.  ed. 

§388.     Sep,  learned  articles  on  the  406;    King  y.    McLean   Asylum    of 

subject  by,,;rh<50!JDire  Connoly,  Esq.,  Mass.,  Gen.   Hos,pital,  .0.   C.   A.,   20 

in  ISr.  ,Y.  L.  J.„,June  5,,  18910;   Hon.  L.R.A.   784,   64..  Fed.    331;    HowiU'd 

S,  D.  Thompson,  in  ,18, Fed.  fig;  and  v.  U.  ,S'.;  34,  L.E.A.  509,  75  Fed,,  980: 

the     Jur,isd,ictioii  ;,of,:  the     Federal  "  K,e  ;Cijddy,  131  U.  S.,  280,  286^ 

Courts  in  Habeas  Corpus  Csises,  12  33  L.  ed.  154,,  157,  per  Mr.  Justice 

Crim.  Law  Mag:  193.,    ,                   ,.',  Harlan..,       ,,  ,    , 

,    6  TCing     v.     McLean     Asylum     qf  ,,   .         ;;  ',■                  ,   , 

Mass.   Gen.  Hospital,   C.   C,  A.,   26  ,.,,,  i      ,.    ,                   , 

L.R.A.  784,  64  Fed.  331,  353.  ;     ,                          , 
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set  forth  with  sufficient  detail  that  their  invalidity  may  ap- 
pear, v  A  copy  of  the  record ,  of -the  proceedings  which  are:  at- 
taicked.  must  be  supplied  by  thq,  petitioners^  or  a  reasonable 
excuse  for  its -anaission  must  ,be;  set  fortL",  And,  in  the  latter 
ease,  the  petitioner,  must :  comply  with  [the  i  rule  so  far  as  is  in 
his  power. ^°  The  petitioner- may  state  facts  outside  of  an(i.;  not 
inconsistent  with  the  record,  showing  thftt  th^i' i  court  .under 
the  piioGesa  of  which  the  prisoner  isn  held -has  no  juijisdiGtioju 
overthiS;  person;,  ar;  in,  respect  :to  the  subject  with  which,  he  i? 
charged.^f  !„.:      -       .  ,,:  -   ,,>-  !• 

When.j^],iq  proceedings  of  an  inferior  tribunal  are, ir^yi^wed 
by,, |., wr^[t  ,Qj^,^(i|6ea's:  corpus„;  a  W|ri|:- pf  e&r^ior(i~ri  issues  with  it 
and  sjji9ui4  ,be,  asked  ia.  the  petition.*''  The  facts  ,may  thus  be 
reviewed.*'  It  is  improper,  to ,  submit  a  bill  of  exceptions  set- 
ting forth  the  proceedings  of  the  court  whose  commitment  is, 
sought  to  be  reviewed.*'  The  court,  or  judge  to  whom  such  an 
application  is  made,  if  his  jurisdiction  appears,  should  forth- 
with, grant  a  writ  of  habeas  corps's,  unless  it  appears  from  the 


12  Anderson  v.  Treat,  172  U.  S. 
24,  43  L.  ed.  351;''Craemer^v.  Wstsh- 
ington,  168  U.S.  124,  42  L.  ed.  407; 
For^  the  necessary  averments  in  a 
petition  after  an  order  fbr  extra- 
dition, See'  ite  Count'  de  Toulouse 
Lautree,  10^  Fed.  878. 

13  Craemer  y-.  WaShingtfcin  State,' 
168  U.  S.  124,  42  L.  ed.  407;  Low 
Wah  Suey  y,:  Baekiis,'225  U.  S.  460, 
472,  d6  t;'edl'l'165,  1109. 

14  Low  Wah  Suey  v;  Backus,  225 
U.-S.  460,  472,  56  t.  ed.'1165,  1169-;' 
per  Diy;  J.:  "The  reasons  given 
fol-  faJilure  to  comply  with'  this  riile, 
as  stated  in  the  petition,  are  that 
the!  rebofd  is  too  voluminous  to  be 
iiiadfe  a 'part  thereof,  that  to  incor- 
fjdriite  a  copy  of  the  entire  proceed- 
ings would  'burden  the  petition  and 
dotid  the  issue,'  that  the  petitioner 
was  not  in  "the  possession  of  Viie 
entire  recbrd  and  Was  unable 'to  se- 
rtii-e  it'irt  time  to  file''it  wiith'^his' 
pfetitidn,  and  that  the  CommisSioiier 
of  Wmigrati'on  h'a;d  a  dopy  of  the 


record  which  he  could  produce  with 
the  body  of  Li  A.  Sim.  It  does  not 
appear  that  a  copy  of  the  essential 
part  of  the  proceedings  was  not  in 
the  possession  of  the  petitioner  or 
could  not  be  had, 'and  so  far  as  it 
W£ls  within  llis  power  he  slionld 
have  complied  '  with' the  rule" 

15  Low  Wah  Suey 'V.  BackuS,  225 
U.'  S.'460,'472,  56  L.  ed.  1105,  1169. 

Is/Je  Mayfield,  l4l  U.  'S'.  507, 
116;  Re  Cuddy,  131  Xf.  S.  280,  33 
L.  ed.  154. 

yi  EcD  parte  Burford,"  3  Cranch; 
4,4'8,''2  L. 'ed.''495; '.Ba!  parte  Boll- 
mUn,  4  Cranch,  75,  2  L.  ed.  '554; 
Eif  parte  Martin,  5  Blatehf i  303 ; 
Re  Stupp,  12  Blatchf.  501."  See  su- 
pra, %  460.  '  '      : 

IS  Be  Watts  &  Sachs,  190  U:  S.  1, 
47- -L.  ed.  933;  Bessette  v.  W.  B. 
ConkeyVCo.,  194  U.  S:  324,  334,  48- 
L.ed.  997,  1004. 

19  E^ojipterte  Harlan,  180  Fed.  119, 
131:     ■  ^-     "' 
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petition  that  the  party  is  not  entitled  thereto,*"  or  that  his  right 
is  doubtful,  in  which  latter  ease  an  order  to  show  cause  may  be 
issued."  The  writ  is  a  writ  of  right ;  **  but i it  dofes  not  issue  as 
of  course.  Some  ground  for  -it'  inust  be'  shown:*' '  >  Instead  of 
issuing  the  writ  in  the  fir^t  instance  the  court  may  enter  a  nrte 
to  show  cause  why  it  should  nofisSuBj**  and  the  rights  of  the 
petitioner  may  be  determined  upon  the  merits  upoii  a  hearing 
on  the  applicEition.**  The  Supreme  Court  will  ordinariity  re- 
fuse to  issue  the  writ' in  a  case'Oflvhich  a  District  Court  of  the 
United  States  has  jurisdiction,  unless  it  is  intended  to  re'riew 
a  decision. of  such  i)istrict'CoUrt.*°  The  Supreme  Court"''  'and 
the  inferior  courts  of, \thej,'piiited  "States  will' ordinarily  refuse 
to  discharge  by  Aa&eas  corpus  a  prisoner  held  under  indictment 
by  a  State  court  before  trial  of  the  indictment,*'  and  eyeh  aft'e'r 
his  conviction,  or,  in  the  case  of  an  alleged  lunatic  after  his 
commitment,  if  he  has  stilj.  a'  remedy, by  wjit  of  error  or  ap- 
peal,*^ Cjr  otherwise  in  tih^^ .  cQiirt^  of  such,  ^tate,'°  or  by.  a  writ 
of  error  from  the  Supreme  Court  of  the  United  States ; ''  -fex- 


80  U.  S.  R.  S.,-§  755;  Re  Hask^l,, 
52  Fed.  795.       ,  ,  ,,.  ,  „   ■,■..'.    .,,,;. 

Zlj'ee  King,  SL.Fed,  434,  j435.  ,,',-,, 

22  Ke  King,  51,  Fed.  434,  435  j  -ifP' 
Durrant,  169  U.  ;S,i  39.    „'  ;,;.,,. 

^^liw  parte  Milbarji,  9,  Pet.  7.04,, 
note,  9  L.  ed.  280;,  Trial  lofrVallan- 
digham,  45.  See,  Tie  Durrant,  S4 
Fed.  337;.  Erickson  v.  Hodges,  C.  d 
A.,  37?  .Fed!.  177.       ,,  ,,       ,, 

i*Ex  parte  Mjrzan,  119  U.  ,,S. 
584,  30  L.  ed.  513;  Ex  parte  Eoyall,: 
117  ,U.  S.  254,  29  L.  ed.,872;  Wales 
V.  Whitney,  114  U.  S. ,  564,  29.  L. 
ed.  277;  He  Kennnjer,  136  U.  S. 
436,  ,34  L.ed.  519;,  JSe  Huntington, 
137  U.  S,  63,  .34  L.  ;ed.  567;  Eigrt 
gins  V.  U.  S.,  199  U.  S.  547,  50  L. 
ed.  303.'  'I")      .      -    '  -ih.  -7     •',  :- 

i^Usc  parte  King,  ,200'  Fed.  ,622:;, 
Ex  parte  Hydey  194  J^ed,  207.  ,  ',      ; 

iHEx'parte  Royallj  117  U.S.  254, 
29  L.ed.i  872;  Eai  parte  Clark,  128 
U.  S.  395,  ,32  L.  ed.  487;  Ex  parte 
Fonda,  117  U.  S.  516,  29  L.  ed.  994. 


Z'Urquhart  v,  Brown,  205  F.  S. 
179,  ol  L.fed.  7;60.  ,.;,,,. 

,,  ^,Kx  parte  Royall,  117  .tJ.  .S^  241, 
2§4i  29,  L.  ed.  868,  872;,  Coqk;  v. 
Ha,r,tj,]46  U.  S.,  183,  36,  L.  ed,,9.34; 
New  York  v.  Eno,  155  U.  iS.  89,,,3,^ 
L. ,,ed.  80;;^  Pepke  V,  Corilari,  155 
U.  S.  100,  39  L.  e,d.  84;  Baker,  v. 
Griee,  -169  V.S.  284,  42  L.  ed.;  7!^8/,/ 
Whitten  v.,  Toml.inson,  ,160  U.  S. 
23Jj  40:L,::ed.  406;  B?  Matthews, 
122,Fedi.  248, ,  259  and  citationsj, 
Ex  parte  Roach,  166  Fed.  344.,,     ,    ^ 

^9  Ex,,  parte  Firederjch,,  149;  y,.  S.; 
70,  37  L.  ed.  653;  Bergemann.  v. 
B^c(;^r,.,,l,57  ,TJ.  S.,  655,  39  L.  egl,'., 
845;  \E,si!\  paxte  .Reaiiiek,  ,118,  Fed., 
92,SS.  „But  gee- ^a<r,pa,rte.  Green,  114 
Fed.  959'. :.  ,   ,',  ,  ,'     ,,,,,,.     . 

30,Ex  p^irte  , Collins,  154  Fi>d.  98Q., 

siUrquhart  v.  Brown,  205,  |U..§, 
1.7.9,, 5,1  L.  ed.  760;  I.R?  Lincoln,,  ,202 
Uj  S.  178,  ,50  L.  eii.  984,  wherp  th?, 
sentence  ,  was.  imprisonm,eiit  ,,fA3r,  a 
speciflfld  term  ajnd,  until  ja, fee,  o^. 


§^^66], 
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cept  when  the  prisoiier  is  an  pfficer  or  employee  of  the  ITniteci 
^tfites,'^  or  perljaps,|ip;,the  case,  of  aji;  alien  who  claims  under  a 
treaty,'';or'whQ.is  ij.i  custofiyijfojcftjii act, done  oriomitted  under 
a  right  cj..ain?ied  under  the  color  of,  .a  commission,  order  or  sanc- 
tion of  a  foreign  State.'*.  Ini^  c^se  where,  upon  a  similar 
question,  i1;h,e  .^tate. courts ,  had  decided  jerroneously,  the  court 
granted  the  wri.t,,an^d  discharged  .the;  prisoner  before  itrial.'^ 
l^'Jie,^e.  a^  District ,  Judge  had-  upon  •tthej  trial  decided  adversely 
to  the  .claini ;  of ,  the  petitioner,  tibe ,  Circuit  Judge  refused  to 
reyie,^,, the:  question,. collaterally,  by. /i(?,&eas  corptis.^^  The  Su- 
preme Court  will  ordinarily  refuse  to  entertain  a  petition  for  a 
habeas  corpus  by  a  prisoner  held  under  an  indictment  found  in 
a  ;court  of  ithe  United  ;  States  or  of  the  District  of  Golumbiai 
when  no  biotibni-to  quash  or  proceeding  i  to  test  the  sufficiency 
of  I  the  indictment  has  been  taken  in' the  District  Court;"  or 


$100  and 'costs  were  paid,  i  nothing 
in  ,tlie  record  showing  whetlier  the 
fine  was  collected .  on  execution,  as 
the  record  authorized,  and  if  not ' 
collected  the  petitioner  could  short- 
ly be  discharged  upon  taking  the 
poor  d.ebto,i"'^  oatJi.  Eis  parte  Chad- 
wick,  '  ]  59  Fed.  576. 

32  Ohio  vj 'Thomas,  173  U.  S.  276, 
285,  43  L.  fed'.' 699,i  702;  Boske  v. 
Gomnigore,']77  F.  S,  459,  44  L.  ed. 
846;  JJie  Tuyner, ,,  139  ,  Fed.  231,; 
W^t  Virginia  v.  Laing,  C.  C.  A., 
IS^'Fed.  887.'      '''I  "'  "    '  '' 

ssCohn  V.  Jones,  TOO  Fed.  6.39; 
Ex  pa,r-*eiEoyaM,,  117  U.  S.  241,  254, 
29  L.  ed.  868,  872. 

34  fe  parte  Bartlett,  197  Fed.  98. 
See  §  461,  siipra.  Buse  see  Ex 
partp.  Collinsj.  149  Fed.  573i 

'3S;^e  Reinitz,  4  L.R.A.  236,-39, 
Fed'  204.  ,  But  see  as  to  Supreme 
Court  of  District  of  Columbia,  Re 
Chapman,  ISe  .U,  S.  211,  39  L.  ed. 
401.  The.  writ ,  was  dejiieid  where 
the  petitioner  alleged  that  tlj©  State] 
Supreme  .poTirt  had  decided  that 
the  statute  under  wlii;!h  he  ,was  ar- 
rested was  constitutional,  and  that 


he  could,  not  obtain  ■  a  review  of  a 
decision,  against  him  by  the  Su- 
preme. ,Court,  of  the  United  States 
until  the  sentence  that  would  be 
imposed  had  expired,  since  'the 
State  court  had  the  power  to  im- 
pose, a  fine  as  a,  punishnient  and  to 
order  his  enlargement  pending  an 
appeal.  Ex  parte  Bartlett,  197 
Fed.  98. 

36  Tee  Simmons,  45  Fed.  241.  But 
see  /Je  Johnson,  46  Fed.  477.  In 
a  case  where,  upon  demurrer  to  an 
indictment,  the  Circuit  Court  was 
equally  divided,  'and  certified  the 
question  ;  to  •  the  Supretoe  Court, 
which  remanded  the  case  ■i\ithout 
any,  decision  as  to  the  sufficiency 
of.  the  indictment,:  a  District  Judge 
subse;quently  discharged  tlie  assured' 
upon  habeas  corpus  when  held  un- 
der a  second  and  different  indict- 
ment for  the,  same  actp.  Re  BeU'! 
son,  58  Fed.  962,  972.,; 

37 , Allen,  v,,51acjc,    43  i Fed.; ,228. 
"If   the    questions    are    of  .  such    a 
character  that  it,  is  thought  desir- 
able that  the  opinion  of  an  appel-. 
late  court  should  {be  obtained,  such 
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after  conviction  where  there  is  a  remedy  by  writ  of  drror  or 
appeal.*'  It  may  do  so  after  an  affirmance  of  a  cbnvictioh, 
when  there  is  no  right  td  an  appeal  or  writ  of  errOr;*'  The  writ 
will  be  denied  by  the  Supreme  Court 'when  it  is  impossible  to 
dispose  of  it  before  the  term  of  imprisonment  expires.*"  The 
prisoner  will  not  be  discharged  if  his  present  confinement '  is 
legal,  although  he  has  also  been  sentenced  to  a  further  illegal 
term,  which  has  not-yet  begun.*'  When  the  application  is  made 
to  a  judge,  he  may  decline  to  grant  it  if  there  is  a  doubtful 
questipn  of  law  involved,  since  there  is  no  appeal'  from  his 
decision.*' 

The  writ  when  issued  from  the  court,  like  other  writs  issued 
out  of  the  Federal  courts,  must-  bear  the  seal  of  the  court^  be 
signed  by  the  clerk,  and  bear  teste  of  the :  presiding  Justice  of 
the  Supreme  Court  when  issued  therefrom,'  and  when 
issued  from  a  District  Court,  of  the  judge  thereof, 
or  when  that  office  is  vacant,  of  the  ■  clerk  thereof.** 
The  writ  inust  be  directed  to  the  person  in  whose  custody  the 
prisoner  is  detained.**  When  the  writ  is  issued  in  the  case  of 
an  alien  prisoner  domiciled  in  a  foreign  State  to  which  he  owes 
allegiance,  who  is  in  custody  by  or  under  the  law  of  any  one  of 
the  United  States,  or  process  founded  thereon,  on  account  of 
any  act  done  or  omitted  under  any  alleged  right,  title,  author- 
ity, privilege,  protection,  or  exemption  claimed,  under  the  com- 
mission, or  order,  or  sanction  of  any  foreign  State,  or  under 
color  thereof,  the  validity  and  effect  of  which  depend  on  the  law 
of  nations  ;  notice  of  the  said  proceeding,  to  be  prescribed  by  the 
court  or  judge  issuing  theiwrit,  must  be:  served  on  the  Attor- 
ney-General or  other  officer  piitpsecutuig  the  pleas  of  said  State;' 

a   proceeding   as   this   is   the   more  39  Matter  of  Heff,  197  V.  S.  488, 

appropriate  way  in  which  to  raise  49  L.  ed.  848. 

them,  for  a  decision  adverse  to  the  4"  lie  Baez,  177  "U.  S.  378,  44  L. 

government  is  reviewable  by  appeal,  ed.  813. 

but  a  similar  decision  on  the  trial  *1  Re  Swan,  150  U.  S.  637,  37  L. 

is  final,  as  the  government  cannot  edl'  1207. 

appeal  from  a  criminal  judgment."  «  U.  S.  E.  S.,  .§§  911, '912;  Mat- 

Lacombe,  J.,  in  Re  Terrell,  51  Fed.  ter  of  Kaine,  14  How.  103,  1J9,  14 

213,  214.  '  ■■■     ■'  ■  L.  ed.  345, '351. 

38  Anderson   v.   Treat,    172   U.   S.  «  U.  S.  R.  S.,  §§  911,  912. 

24,  43  L.  ed.  351.     See  iJe  Lincoln,  «*  U.  S.  R.  S.,  §  755. 

202  U.  S.  178,  50  L.  ed.  984. 
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and  due  proof  of  stich  service  must  be  made  to  the  court  or 
judge  before  the  1  hearing.**  Otherwise,  such  notice  is  not  ne& 
es^ary, :  although,  the  iprisoner  is'corifinedi  under  the  judgment 
or  order  of  a  State  court  or  magistrate ;  **  but  the  courts  fre- 
quently require  it.*''         ,  J 

The  person  to  whom  the.  writ  is  directed  must  make  a  due 
return  thereof  <  within  three  days  thereafter,  unless  the  party 
be  detained  beyond  the  distance  of  twenty  miles;  and  if  be- 
yond, that  distance,  and  not  beyond  the  distance  of  a  hundred 
miles,  within  iteri  days ;  and  if  beyond  the  distance  of  a  hundred 
miles,  within  twenty  days.*'  The  feturii  must  be  in  writing, 
signed  by! the  person  to. whom  the  writ  is  directed,*®  and  cer- 
tifying the  true  cause  of  the  prisoner's  detention.'"  The  person 
making  the  return  must  at  the  same  timd  bring  the  body  of  the 
prisoner  before  the  judge  who  granted  the  writ,''  but  where  the 
petition  is  addressed  to  the  court  and  not  to  any  particular  judge 
thereof,  any  judge  of  the  court  may  hear  a  motion  to  quash  the 
same,'^  and: it  seems  that  the  writ  may  be  returnable  to  the 
courty  instead  of  to  the  judge  who  grants  the  same.''  A  failure 
to  do  this  or  to  make  a  return  may  be  punished  by  attachment.'* 
A  false  return  may  be  similarly  punished."  If  the  prisoner  is 
no  longer  under  the  control  of  the  person  to  whom  the  writ  is 
addressed,  the  latter  must  declare,  so  far  as  he  knows,  what  has 
become  of  him.'* 

Pending  the  hearing  iipon  the  return  to  a  writ  of  habeas  cor- 
pus the  prisoner  is  in  the  custody  of  the  court  or  judge  that 

45U.,S.  R.  S.y  §  762.  168,  in.  which  the  writer  was  coun- 

46 Matter, of  teary,  10  Ben.  197.  sel. 

But  see  U.  S.  v.  Jailer  of  Fayette  54  U.  S.  v.  Bollman,  1  Crunch,  G. 

County,  2  Abb.  U.  S.  265.  C.  373;    U.  S.  v.   Green,  3  Mason, 

»■?  U.  S.  V.  Jailer  of  Fayette  Coun-  482. 

ty,  2  Abb.  U.  S.  265.  55  u.  S.  v.  Davis,  5  Cranoh,  C.  C. 

48  U.  S.  B.  S.,  §  756..  622;  U.  S.  v.  Williamson,  3  Am;  L. 

49Seavey  v.  Seymour,  3  ClifiF;  439.  Reg.  729;  s.  c,  4  Am.  L.  Reg.  S. 

SOU.  S.  R.  S.,  §  757.    The  return  56  u.  S.  v.  Williamson,  4  Am.  L. 

is  not  defeCjtive  if  a  material  fact  Reg.  5.     It  was  held  that  a  State 

not  stated   yierein   appears   in   the  judge  acted  within  his  jurisdiction 

petition.     Re  Ah  Toy,  45  Fed.  795.  in  punishing  a  parent  for  disobedi- 

51 U.  S.  R.  S.,  §  758.  ence   to    the   writ    when    the    child 

58  ffe  Thaw,  C.  C.  A.,  166  Fed.  71..  whose,  production   was  ordered  had 

53  This  was  the  course  pursued  in  been   removed  from  the  State.     Ex 

Re  Geissler,  S,  .D.  N.  Y.,  196  Fed*  parte  Young,  50  Fed.  526. 
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issued  the  writ,  and  may  be  ;admitted  to  bail  or  remanded  to 
the  jail  from  which  he.  came,  or'plkced  in  the  custody  of  the 
marshal."  This  is  forbidden  -  upon  applications  for  the  writ 
by  Chinese  seeking  to  land  in.  the  United  States.^'  He  cannot, 
while  in  such  custody,  be  arrested  on  a  second  warrant.*'  When 
th€  writ  is  returned,'  a  day  must  be>  set  for  the  hearing  of  the 
cause  not  exceeding  five  days  after  the  return,,  unless  the  party 
petitioning  requests  a  longer  time.®"  When  the  w-rit  is  granted 
by  a  Justice  of  the  Supreme  Court  ill  a  case  of  which  that 
court  has  jurisdiction,  and  the  proceeding  is'  in  its,  nature  ap- 
pellate,  that  is  to  review  the  proceedings  of  an  inferior  court, 
the  Justice  may  'postpohe  the  hearing  imtil  a  session  of  the 
whole  court."  The  applicant  for  the  writ  or  the  party  im- 
prisoned or  restrained'  may  deny  under  oath'  any  of  the  facts 
In  case  of  a  cbnviction'  for  a  conteinpt  of  court,  the  petitioner 
set  forth'  in  the  return,  or  may  allege  any  other  material  facts.^^ 
may  supplement  the  record  by  alleging  such  additional  facts 
as  tend  to  show  that  his  misbehavior  was.  not  in  contempt.*' 
Only  distinct  and  unambiguous  statements  of  ^f  act  not  denied 
by  the  return  nor  controverted  by  other  evidence  will  be  JDre- 
sumed  to  be  admitted.^t  The  court  or  judge  may  allow  the  re- 
tiirn,  and  all  suggestions  against  it,  to  be  amended  before  or 
after  the  same  are  filed.**  The  return  is  deemed  to  import 
verity  unless  impeached.**  The  court  or  judge,  upon' the  day 
set  for  the  hearing,  must  proceed  in  a  summary  way  to  deter- 
mine the  facts,  by  hearing  the  testimony  and  arguments,  and 

57  Matter  of  K;aine,  14  How.  303,  403,   25   L.   ed.   715,   716.     But   see 

14  L.  e(i.  345.     See  27  St.  at  L.,  cli.  Matter  of  Kaine,   14  How.   103,   14 

60,. p.  25;  Re  Farez,  7  Blatelif.  345.  L.  ed.  345.'                                            ^  • 

BSAct  of  May  5,  1892,  c.' 60,  §  5;  61 U.  S.  R.  S.,  §'76'0'. 

27    St.    at   L.    25.      Re    Chin   Yuen  62  u.  S;  E.  S.,  § '760. 

Sing,  65  Fed.  571,  572,  788;  Re  Ong  63  Cuddy,    Petitioner,    131    U.    S. 

Lung,    125    Fed.    813;    liolding   that  280,  33  L.  ed.  154;  .Bai  pirfe  0'^f6al, 

this   seetioil  of  the   earlier   statute  125  Fed.  967.    '                           "   '' 

was  not  repealed  by  the  provision,  64  ^Vhiitten  v.   Tonilinson,   160  U. 

in  Sundry  Civil  Appropriation  Bill  S.    231,    242,    40   L.    ed.    406,    412; 

of  August  18,   1894,   §   301,  28  St.  Kohl  v.  Lehbock,  160  U.  S.  293,  40 

at  L.  390,  that  decisions   of  irami-  L.  ed.  432. 

gration    officers,    when    adverse    to  65  u,  g.  i>_  g,^  g  750.                  -  ' 

the  immigrant,  should -be  final.  6S  Crowley  v.  Christehsen,  137  U. 

B9U.  S.  R.-S.,  §  759.  S.  86,  94,  34  L.  ed.  620,  624;  Stret- 

60  Ba;  parte  Clarke,  100  U.  S;  399,  ton  v.  Rudy,  C.  C.  A.,  176  Fed.  727. 
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tbereupon:  make  lan,  lOrd^r  discharging  the  prisoner,  or  remand- 
ing-him  to  the  custody  from  which  he  was  removed  by  the  writ.^^ 
The  petitioner. has  the  burdlen  of  proving; jlihat  the  allegations 
in  the'retiirn;  arc  false.®'  •  If  the  writ  is  returned  to  the  court 
thafr' entered  fthe  judgment:  under iwhiohi  the  petitioner  is  held, 
the  sentence  may  be  corrected  nunc  pvo  tunc  and  the  prisoner 
hdld  under,  the, bamei as -modified;®^  '  :  >„..     '    ; 

.  The  ]3 resent  rule  seems  to  i  be  that  the  petitioner:  will  ordi- 
narily not  be;  discharged  if'iat  the  time  of  the.  return 'his  im- 
prisonment! is -lawful,-  although  the  .application  was  made  at  a 
tijaae  whjen  he  wag  unlawfully  restrained.™  =  The  petitioner  was 
discharged  when  his  imprisonment  was  lawful  when  the  writ 
was  aliaweid,  but  illegal  at  the  time-of  lits'return.'''  The  order 
for  a  discharge  may' provide  that  ten  days'  notice  thereof,  be 
given.' to  tip  prosecuting  officer,''^  or  to  the  immigration  author- 
ities,'", or  ^tliat,|t^e_d.ischarge  may  be  delayed  a  reasonable  time 
suificientito:  afford-  an  opportunity  for;  the  .correction  lof-a  judg- 
.  ment  under  which  the  prisoner  is  held,''*  or^that  the  decision  be 
without  prejildice  to  the  right  of  th^  goyernmerit  to  take  any 
lawful  nieaSures  to  have  a  new  and  valid  sentence  imposed  by 
the  trial  court;  ^'^  or  when  the: court  finds  that  the  imprisonment 
is -illegal^  it  seems -that  it  may  iu'a 'prbper-case,  instead  of  or- 
dering a  discharge,  direct  that  the  prisoner  be  delivered  to  the 
marshal  of  the  district''^  or  'to  a' 'representative  of  a,  foreign 
na,tion.''''    The  order  of  discharge  .may .be  vacated  at  the-  term 

«7  U.  S.  E,  ,S.,.  §  761.     SeeiU:  S.  U.  S.,  142  U.  S.  651,  35  L.  ed.  1146. 

V.  Fowkes,,  C.  C.  A.,  53  Fed.  13;   s.  Gontra,  He  Boo  Woon,  18  Fed.  898. 

c,  49  ,Fed.  m  iSe  Gut  Lun,  83  Fed.  71  U.  S.  v.  Patterson,  29  Fed.  77S. 

l/a;.,.,Sla!.,.parie  Lennon,  ,166   U.   S.  n  Re  Mfedley,  134  U:'"s.  l6(j  '  175 

548,  41,  L.  ed.  1110.     In  .Bo;  parte  33  ]^    ^^    ggg^  g-^j.  ^e  Savage,'l34 

Harlan,  180  Fed.  119,  125,  the  eourt  u   S    i?'6    It't' '33  L   ed   84' 

admitted    a]l    evidence  ; loffered,^  re-  »a  dj       '     .    '.j,.  v    '"-  ."     ilU';^'i: 

...                  .J         ,  ^3E(p  parte  Xabucanm,  199  Fed. 

nerving  decision  upoii  its  relevancy  qoc'">               "  '    '    '          '           '    ' 

and    materiaMty    until ,  it    decided  „'.  „    ^              '      ;,;■•". 

upon  the  merits                  , .  '*^'  ^°'^^''  ^^^  U.  S.,342,  2^9- 

•.6?.Tiberg  V.  Warren,  C.  C.  A.,  192.  '^^'  38,L-.M,,,149,  152,  ^53,. 

Fed.  458.  ''^-Keij!0ii|ijeJ,.:151/U.  S.  242,  3,8 

esEfl!  parte  Harlan,  180  Fed.  119,  ^-  ^^'  •';^9-    ■                   n    n  . 

wliere    the   w.ords    "at   hard   labor"  ''^  ^<?  G!ut  Lun,  84  Fed..  323;   Re 

■vicTff.  stricken  out  upon  the  return.  Mineau,  45  Fed.  188. 

TOIasigi  V.  Van,  de  Carr,^  166  U.  ,  "'M.qtheTWell    v.     U.  '  S;  '  ex    rel 

S,.,39],  41,  L.  ed.  1045.     Of.  Ekiii  v.  Alexaildroflf,  C.  C.  A.,  .107  Fed.  437;' 
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at  which  it  was  entered;''*  and  a  supplemental  return  after  its 
eiitry  may  be  permittted  to  support  a  motion  for  that  purpose.™ 
The  order  of  discharge  is  res  ad  judicata  as  to  all'  questions 
therein  determined.'"  And  when  aii  oificer  of  the  United 
States  is  diseh^trged  ■  after  an  indictment  ;by;  a  State  court,  it 
seems  that  no  further  prosecution  for  the  same,  cause  can  be 
•maintained  against  him  in  the  courts  of  such  State."  The 
doctrine  of  res  adjudicata  does,  not  apply  toidenials  of  the  ap^ 
plication  for  the  writ,  and  successive  petitiohs  may'  be  present- 
ed to  different  judges,  who  have  power  toentertain  the  same, 
after  the  same  prayer  has  been  previously  denied.'*    The  fact 


440.     But   see   Re   Fitton,   45   Fed.: 
471.  ,,      ,        ',,, 

VsTiberg  v.  Warren,  C.  C.  A.,  192 
Fed.  458. 

79  Ibid. 

SOU.  S.  V.  Chung  Lee,  71  Fed. 
277;  s.  c.  in  C.  C.  A.,  76  Fed.  951; 
Re  White,  45  Fed.  237. 

81  Re  Neagle,  135  U.  S,  1,  34,  L. 
ed.  55;  Kelly  v.'  Gfedrgia,  68'  Fed. 
652.  .  ,  ,-.  •      ;■ 

82  &  parte  Kainei  3  Bktchf.,.lii 
But  see  S.  c,  14  How.  ,103,  14  L.  ed., 
345;  Ex  parte  Robinson,  6  McLean, 
355;  Ea>  parte  Cuddy,  40  Fed.  62; 
Eio  parte  Jugiro,  44  Fed.  754;  Car- 
ter V.  McCIaughry,  105  Fed.  614; 
King  V.  McLean  Asylum  of  Mass. 
Gen.  Hospital,  C.  C.  A.,  26  L.KA. 
784,  64 "Fed.  331,  ,350;  Be  Kopel, 
148  Fed.  505.  But  see  Lui  Lum  v. 
U.  S.,  C.  C.  A.,  166  Fed.  106;  Re 
Simmons,  45  Fed.  241, ,  wliere  the 
petition  showed  a  previous  denial 
of  the  writ.  See  People  y.  Jugigo, 
128  N.  Y.  589,  for  a  case  where  after 
two  applications  for  the  writ  had 
been  denied  and  taken  to  the  Su- 
preme Court  by  appeal  and  there 
affirmed  Jugiro  v.  Brush,  140  U.  S. 
291,  35  L.  ed.  510;  s.  c,  140  U.  S. 
686,  35  L.  ed.  749.  A  third  was  pre- 
vented by  the  absence  from  New 
York  City  of  all  the  Federal  judges 


during  the  week  preceding  the  exe- 
,  cutions,..  In  Wood's  case,  after  two 
similar  applications  Snd  appeals 
■  (Wood  V.  Brush,  140  tl.  S.  278,  35 
L.  ed.  505;  s.  c,  140  U.  S.  370,  35  L. 
ed  510)  there  was  a  similar^  judicial 
absence.  The  counsel  for  Wood 
found  Judge  Lacpmbp  at  his  coun' 
try  residence,  and  applied  |for  an 
order  denying  the  application  for 
the  ■  writ,  and  an  allowance  of  an 
appeal  from  such  order  to  the  Su- 
preme Court  of  .the  United  3t?ites. 
Judge ,,,  Lacdmbe  took  the  papers, 
and  '  subsequently  sent,,  them  to  the 
clerk  of  the  Circuit '  Court  for  the 
Southern  District  of  New  York, 
with  instructions  to  erase  his  sig- 
nature from'  the  allowance  of  the 
appeal  and  the  citation  if  it  5  ap- 
peared that  the  name  .of  the  counsel 
who  made  the  application  was  not 
on  •  the  roll  of  members  of  the  bar 
of  that  court;  This  was  done  by 
the  clerk  against  the  protest  of 
Wood's  counsel,  who  was  a  member 
of  the  bar  of  the  Supreme  Court 
of  the  United  States,  and  as  such 
claimed  the  right  to  practice  in  all 
courts  of  the  United  States.  See 
supra,  §  168.  F6r  a  defense  of  the 
Lawyer's  conduct,  see  14  Abb.  L.  J. 
21.  Judge  Lanning,  bf  the  District 
of  New  Jersey,  has  directed  an  en- 
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that  the,  same  petition  kas  been  idenied  by  a  State  court  will 
not,  1  consequently,  prevent  the  federal  courts  i  ,f roin  entertain- 
ing the. same.*',  nThp  trial,  and  acquittal  of  the  petitioner  in  the 
State  court,  after  the  writ  was  issued,  was  held  to  be  no  ground 
for  dismissing  the  same.'*i  .After  the: writ,  however,  has  been 
refused  by  one  Federal)  judge,  it  is  customary,  upon  subse- 
quent applications,  for  other  Federal  judges  to  deny  the  same^ 
leaving  the  party  to  tiis  remedy  by  appeal  from  the  first  or; 
der.  of  denial.''  A.  State  cciiirt  has  he;ld :  that  a  proceeding  to 
obtain  th&  custody  of  a  child  is  in:  the  nature  of  a  private-suit, 
in  which  the*  public  is  not  concerned ;  and  that,  consequently," 
an  order  upon  an  application  therein  for  the  writ  of  habeas  cor- 
pus is  rfisadjvidicqta  between  the  parties  so  long  as  the  condi- 
tions have  not  chaaiged..'' . 

§  467.  Appeals  in  habeas  corpus  proceedings.  Before 
the  Evarts  Act' of  March  3,  1891,  an  appeal;  might  be  taken  to 
the  Supreme  Pourt  froni  the, final  decisipn  of  a  Circuit , Court 
of  the  United  States,  upon  an  application  for  a  writ  of  habeas 
corpus,  or  lipon  such  writ  when  issued,  in  the  case  of  any  per- 
son alleged  to  be  restrained  of  his  liberty  in  violation  of  the 
Constitution  or  ,of  any  law  or  treaty  of  the  United  States ;  and 
in  the  case  of  a  prisoner  who,  being  a  subject  or  citizen  of  a 
foreign  State  and  domiciled  therein,  was  committed  or  confined, 
or  in  custody  by. or  nnder  the  avithority  or  law  qf  the  United 
States,  or  of  any  State,  or  process  founded  thereon,  for  or  on 
account  of  any  act  done  or  omitted  under  any  alleged  right, 
title,  authority,  privilege,  protection,  or  exemption,  set  iip  or 
claimed  under  the  commission,  order,  or  s.anction  of  any  for- 
eign  State    or  sovereignty,   the  validity   and   effect   whereof 

try,  upon  the  minutes  of  the  Cir-  ticc,  the  name  of  the  applicant's  at- 

cuit  Court  of  the  United  States  for  torney  would  be  stricken  from  the 

the  District  of  NSw  Jersey,  stating  rolls  of  the  court.    :A  recent  act  of 

that,-  when  future  applications  for  Congress   quoted  infra,   %   467,   has 

the  writ  of  habeas  corpus  are  made  checked  this  practice. 

in  cases  of  homicide,  he   would  at  ^^  Re  Kopel,  148  Fed.  505. 

once  consult  with  his- associate,  and  3* Ex  parte  Martin,  180  Fed.  209. 

if     the     application     was,     without  ^^  Ex  parte  Moebus,  148  Fed.  39. 

merit,  made  with  the  evident  inten-  86  Cormack   v.   Marshall,   211   111. 

tion  of  thwarting  the  ends  of  jus-  519,  67.  L.R.A.  787,  71  N.  E.  1077. 
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depended  upon  the  laiv  of  nations,  or  under  color  thereof.'  No 
appeal  lies  from  a  decision  of  a  judge  of  a  District  Court  of 
the  United  States,  either  tO  the  Supreme  Court/  or  to' a  Cir- 


§  467.  1  U.  S.  E.  SV  §  764,  as 
amended  by  23  St.  ,at  L.,  ch.  353, 
p.  437.   ,  .  ;    ,  ,; 

2  Carper  v.  Fitzgeyald,  121  U.  S. 
87,  30  L.  ed.  882.  In  that!  case  the, 
petition  was '  presented  td  '  the  Cir- 
cuit Judge  at  his  chainbers  ■  iii  Bal- 
tiilipre.  He  directed  the  cleric  of  the 
Circuit  Court  for  tlie  Eastern  pj^- 
trict  of  Virginia,  within  which  the 
petitioner  was  imprisoned,  to  issue' 
a  writ  returnable  before  him  at  the 
United ,  States  Court  House  in  Bair 
timore.  The  writ  was  accordingly 
issued,  under  the  seal  of  the  court 
in  tlie  usual  form  of  Circuit  Court 
writs,  returnable  "before  the  Hon- 
orable Plugh  L.,  Bond,  Judge  of  our 
Circuit  Court  of  the  United  S);ates 
for  the  Eastern  District  of  Vir- 
ginia, sitting  at  the  United  States ' 
Court  House  in  Baltimore,'  Mary- 
land." Upon  a  demurrer  to  the 
return  of  the  writ,  an  order  of  dis- 
charge was  entered.  At  the  foot 
of  this  order  was  the  following: 
"And  it  is  ordered  that  the  papers 
in  th;s  case  be  filed  in  the  Circuit 
Court  of  the  United  States  at  Rich- 
mond, Virginia,  and  that  this  or- 
der be  /  recorded  in  said  court. 
Hugh  L.  Bond,  Circuit  Judge."  The 
order  was  held  to  be  not  a/  court 
order,  hut  a  judge's;  order,  and 
consequently  appealable,  although 
Suprenie  Court,  although  it  had 
been  docketed  there  as  an  appeal 
from  the  Circuit  Court. 

Re  Palliser,  136  U.  S.  257,  34  L. 
ed.  514,  the  following'  order  was  held 
by  the  Supreme  Court  to  be  a  court 
order  and  hot  a  judge's  order,  and 
consequently    appealable,     although 


the  Circuit  Court  which  rendered  it 
was  jof  a  contrary  ©pinion ;     -  '  i     ' 

"In  the  matter, of, the  petition  of 
Charles  Pallister.,  for  the  writ  of 
Jiabeas  corpus,-  Upon  reading  and 
filing  the '  petition  of  Charles  Palli- 
feer,  sworn  to  November  26,  1889, 
and  the  wi-its  of  habeas  corpus  and 
,  cej-tiorari '  thereupon  issued,  di- 
rected to  Hon.  Martin  T.  McMahon, 
marshal  for  the  United  States  for 
the  Southern  District  of  New  Yorki 
and  the  jHon. ,  John  A.,  .Shields, 
United  •  States  Commissioner,  and 
returns  to  said  writs  made  by  said 
marshal  and  said  commissioner; 
iiow  '  after  hearing '  Roger--  Foster, 
Esq.,  of  counsel  for  Charles  Palli-; 
ser,  in  support  ofi  an  .application  for 
the  discharge  of  said  Palliser  from 
ciistody,'  said  Palliser  having  been 
produced  before  this  court  by  said 
marshal, ,  in  obedience,  >  to .  said ^ .writ 
of  haheas  cormis;  and  after  hearing 
Daniel  O'Connell,  Esqi,  Assistant 
United  States  Attorney,  in  opposi- 
tion to  said  application,  and  in 
support  of  an  application  to  remand 
said  Palliser  to  custody,  and  due  de- 
liberation   having    been    had,    it    is 

"Ordered  that  said  writ  'be '  dis- 
missed, and  that  said  Palliser  be, 
and  he  hereby^is;  remanded  .to  the 
custody  of  the  said  Martin  Tj  Mc- 
Mahon, marshal*  /of  the  Uhited 
States  for  the  Southern  District  of 
New  York.  i  .   : 

"E.   Henry  :  Lacombe."    ■ 

See  also  Garico  v.  Wilmore,  51 
Fed.;  200;  Re  King,  51  i  Fedi' 434; 
440. 

The  order  is  appealable  when  the 
writ  was  granted  at  chambers,  but 
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cuit  Coiirt  of  Appeals.^  From  .the  final  decision  of  a  justice 
or  judge  of  the  .United  States  inferior  to  the  Circuit  Court, 
upon  an  application  for  a  i  writ  of  liabeas  corpus,  or  upon  such 
■writ  "when  issued,  an  appeal,  before  the,  Evarts  Act  of  March 
3,  1891,  might  be  taken  to  the  Circuit  Court, for  the  district  in 
"which  the  cause  was  heard,  under  the  same  circumstances  as 
■would  authorize  an  appeal  from  a  Circuit  Court  to  the  Supreme 
Court.*,,  ; The  ,  Supreme  Coiirt  may,  review,  an  order,  of 
a  District  Court  upon  an  application  for  the 
hahmsi  corpws;  when  a  constitutional*  or  a 
tional  *  question,  or  a;  , question  involving  ,the 
tion  of  a  i  treaty  is  involved.^  In  the  ,case  of 
dictional  question  which,  rd&es,  not  involve  the ,  construction  of 
the  Constitution, of, the-  United  States,  that  question  alone  is 
certified  to  the  Supreme  Court  by  the  court :  below.'  It  has 
been  held  that  the  Supreme  Court ,  of  the 'United  States  will 
not  take  jurisdiction  of  an  appeal  from  an  order  of  the  Supreme 
Court  of  a  Territory  within  the  United  States,  which  awards 
the  custody  of  a  child,  three  years  of  age,  to  one  of  seyeral 
claimants  .for:  the  same.'  In  other  cases  of  habeas  corpus  the 
Circuit  Courtsof  Appeals  may  review  the  decisions  of  the.  Cir- 
cuit andj  District  Courts,^"  and  perhaps  those. of  the  District 


writ  of 
jurisdic- 
construc- 
a  .  j.uris- 


t>e  order  discharging  the  prisoner 
was  entered  at  a  stated  term  of  the 
Circuit  Court.  Harlcra:der  v.  Wad- 
ley,  172  U.  S.  148,  43  L.  ed.  399. 
The  hearing  of  the  argument  in 
chambers  is ,  immaterial  when  no  ob- 
jectioji  was  made  upon  that  ground 
below  and  tile  order  is  a  court  or- 
der. Roberts  v.  Reilly,'  lie'u.  S.  80, 
29  L.  ed.  54^.  '  The  Supreme  Court 
cannot  review  a  decision  of  a  Dis- 
trict Court  upoh.an  application  for 
the  ■writ  because  of  a  certificate  of 
a-  division  between  two  ju,dges.  Ex 
parte  Fom  v.  Fong,  108  U.  S.  556, 
27  L.  ed.  826;  Ex  parte  Cota,  110 
U.  S.  385,  28  L.  ed.  172.  Ex  parte 
Jacobi,  104  Fed.  681.' 

3  Ibid.    . 

4  U.  S.  R.  S.,  §  7631  '    ■ 
SEkiu  V.  U.  S.,   142   U.  S.   651, 


35  L.,ed.  1146;  Horner  v.  U.  S.,  143 
U.  S.  207,  .36  L.  ed.  126;  Be  Marmo, 
138  Fed.  201;  m/ra,  Chapter  on 
Writs  of  Error  and  Appeails. 

6  Kentucky  v.  Powers,  201  U.  S. 
1,  50  L.  ed(.  633;  supra.  Chapter  On 
Writs  of  Error  and  Appeals;  infra. 
Chapter  on  Writs,  of  Error  and  Ap- 
peals. 

1  Jud.  Code,  •§  250,  re-enacting 
2~6  St.  at  L.  827,  §  5;  "STright 
V.  Henkel,  190' U.  S.  40,  47  L.  ed. 
948 ;  infra,  Chapter  on  Writs  of  Er- 
ror and  Appeals. 

8  Jud.  Code,  §  250,  re-enacting  26 
St.  at  L.  826,  §  4. 
J  9  Jud.  Code,  .§  250,  re-enactiiig  N. 
Y.  Foundling  Hospital  v.  Gatti,  203 
U.  S.  429,  51  L.  ed.  254. 

10  26  St.  at  L.  826,  §  5;  Lau  Ow 
Bew  V.  U.  S.,  144  U.  S.  47,  36  L.  ed. 
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Judges  at  chambers.^*'  Where  there  is  no  question  as  to  the 
jurisdiction  to  grant  the  writ  oi  habeas,  corpusj'hitt  the  appli- 
cation attacks  collaterally  another  judgment/  decree  or  order 
of  the  same  Or  another  court,  it  seems  that  the  appeal  lies  only 
to  the  Circuit  Court  of  Appeals,  unless  a  constitutional  or  a 
treaty  question  is  distinctly  raised  below ;  ^'  or,  perhaps,  unless 
in  the  case  of  'a  "prisoner  who,  being  a  subject  or  citizen  of  a 
foreign  State  and  domiciled  therein,  is  committed'  or  confined', 
or  in  custody  by  or  under  the  authority  or  law  of  the  United 
States,  Or  of  any  State,  or  process  founded  thereon,  for  or  on 
account  of  any  act  done  or  committed  under  any  alleged  right, 
title,  authority,  privilege,  protection,  or  exemption,  set  up  or 
claimed  under  the  commission,  order,  or  sanction  of  any  for- 
eign State  or  isovefeig-ntyj  the  validity  or  ^  efleet  whereof  de- 
pend Aipon  the  law  of  nations,  or  under  color  thereof."  "  In 
the  latter  case- the  Supreme '  Court  may  have  jurisdiction  to  re- 
view the  decision'  of  the  Circuit  Court  of  Appeals  upon  an 
appeal  from  an  order  of  a  District  Judge  as  well  as  from  an 
order  of  a  District  Court.'*  Appeals  from  the  judg- 
ments and  orders  of  the  District  Courts  and  of  the  Distriat 
Judges,'  upon  writs  of  habeas  corpus,  must  be  taken  within  six 
months  from  the  judgment  or  order  oi  which  complaint  is 
made.*'  It  may  be  held  that  the  same  limitation  applies  to 
appeals  fl^oin  orders'  or  judgments  of  the  Circuit  Courts  of  Ap- 
peals which  review  decisions  of  the  District  Courts  and  Dis- 
trict Jjidges ;  *°  perhaps  to  all  appeals  in  habeas  corpus  cases. 
The  Supreme  Court  may  by  certiorari  review  any  decision  of  a 
Circuit  Court  of  Appeals  in  such  a  case ;  and  a  Circuit  Court 
of  Appeals  may  certify  to  the  Supreme  Court  any  questions  or 
propositions  of  law  arising  therein,,  concerning  which  if  de- 
sires instruction."  ,,No  appeal  lies,, to,  the  Supreme  Court  from 

340;  U.  S.  V.  Fowkesi  53'  Fed.  13;  "  u.  S.,  E.  S.,  §  763. 

King  V.   McLean   Asylum   of  Mass.  l*  Ibid. 

Gen.  Hospital,  C.  C.  A.,  64  Fed.  325 ;  .15  Jud.  Code,  §  261,  re-enaeting  27 

Tang  Tun  v.  Edsell,,  223  U.  S;  673, .  St.  at  L.  751;'  iee  Lennon,  150  U.  S. 

56  L.  ed.  606.  393,  37  L.  ed.  1120. 

11  Webb  V.  York,  C.  C.  A.,  74  Fed,  16  Ibid.    .;  ,  ' 

753.  I'?  Jud.    Code,    §    251,    re-enacting 

IS  Re  Lennon,  150  U.  S.  393,  37  26    St.    at   L.    826,    §    6;    Lau   Ow 

B.  ed.  1120;  Dimmick  v.  Tompkins,  Bew  v.  U.  S.,  144  U.  S.  47,  36  L.  ed. 

194  U.  S.  540,  48  L.  ed.  HIO.  340.                                  ,            ,    - 
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a;  deprepjj'udginfsnf  or  ord^r  ,p£.,a,  court  of  the  District  of 
Columbia,  upon  p,  -writ  ()j£,hai\eas  corpus}^  Where  tkeipetition 
\»7^8,baa^d  upQ^i,jke  ground, , that  excessive  liaji  was  required,  and 
befp.i^e  ^he  ^decj^sipU;  below  the  bail  was  furnished,  the  appeal 
from.  thiB  .ji^dginent  denying  th§  writ  was  dismissed.^^  Upon 
an  appe9.1  jfroin  a  dec^siop^  upon  an,  application  for i  the  writ  of 
habfios ^cor,puSj  i^e  appeyaite  court, has, thp  power  to  review  the 
decision  below^. upon  the  facts  as  w,eH!aSi  the  law;  ^"^ but, not  the 
power  td.xgviesTfi  t}],e,,deci§ion,j of,  disputed,  questions  of  fact  by 
a  tribunal;  or  magistrate  wl^Q^^,  ,_d,ecision  is  brought -before  it 
collaterally.*^,  0|3Jections  to  thejfqrm  of  .the^petition,  not  made 
below,  cannot  be  raised  by  .the  appellant  for  the  first  time 
upon  the  appeal.**  ,]!jfo,fl,ew  evidence  can,  be  offered  upon  such 
an  appeal;  exqepf;  suc|i  evidpjiqe  as  w^s.-pffersd  and  excluded  in 
liie,  CQ]irjt,  .below.*'  Where  the,  reieprd:  does  not  show  that  the 
petitipper; demanded  a, (trial  pf,tbe,  issue  raised  by  his  traverse 
to  the  return,  he  cannot  object  upon  appeal  because  the  return 
was  made  upon  hearsay, or  upon  the  qlaimithat  he  was  denied 
a  full  hiearing.**  ,  Pending  an-  appeal  from  a  final  decision 
declining  t^granjb  a  writ  of  hebbeas,  CQrpuSj  the  custody  _of  the 
prisoner  must  not,  b[e ,  disturbed.*?  „  Pending  an  appeal,  from  the 
denial  of  ,the  writ,  tjiere  jyill  be  no  interference  by  this  Federal 
cpu,rt,iTYith,^he,  requirement,  by  the  State  authorities  that  thei 
prispner  perform  h^f d:  Ift^Qr.**  ,This  rule  does  .not  prevent, the 
reprieve,  pending  a,n  appeal  from  an  order  denying  the  writ,  of 
a  prispner,  ^entenqed  to  capital  punishment.'^''  After  a  dismissal 
of  the  w]^t.a:nd  an  agtual,  remand  of  the  pirisoner  to  the -custody 
of  the  J  Stajte  authorities,  he  cannot  be  committed  to  ;bail  by 
the  Federal  court.**  The  issue  of  a  writ  of  error  by  the  Su- 
preme Court  of  the  Unitdd  States  for  a  review  of  the  decisioii  ,of 

18  Cross  V.  Burke,   146 'TJ.  S.  82,  ^S  g'eavey  vl' Seymour,  3  Cliff.  ■139. 

36  L.  ed.  896.                       '  «*  tiierg  v.  Warren,  C.  C.  A.,  192 

w  Johnson  V?  Hoy,  227  U.  S.  245,'  Fed.  408!' 

57  L.  ed.'— .      ■                           '  2B.S.  C.  Kule  34,  117  ,U/,S..708, 

iORe  Neagle,  135  U.  S.  1,  42,  3^'  U.  S.  E.  S.,  §  765.     But  see  King 

L.  ed.  55,  63;   WoHg  Heung  v.  El-  v.   McLean   Asylum   of  Mass.   Gfen., 

liott,  C.  C.  A.,  179  Fed.  110.           '  Hospital',  C.  C.  A.,  64  Fed.  325^ 

•  81  Benson  v.  McMahon,  127  U.'  S.  26  Be  McKane,  61  Fed.  28,  205.    ,, 

457,  32  L.  ed.  234.      '         '''     '  "Jio^ers  v!  .Peek,' 199 -TJ,S,;  425,, 

22W.  S.  V.  Lee  Yen  Tai,  C.  C.  A.,  50  l!  ei.  25jB,    '            ,     '  ,.; 

113  Fed.  465.  28«e'Bisser1;,'  113  Fed,  1?. 
Fed.  Prac.  Vol.  IL— 96.   ' 
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a  State  Court  denying  the  wAt  oi'habeas  corpvs,  -(iponan  appli- 
cation involving  Federal  questions,  does  not  deprive  the  State 
Covirt  of  jurisdiction  to  set  aside  an  order  'made  by'  it,  when 
the  writ  of  error  was  issued,  adxaitting  the  prisoner  to.  bail,  when 
no-  bail  has  been  previously  acceptdd.*'  Pending  an  appeal 
from  a  final  decision  discharging  the  writ  after  it  has  been 
issued,  the  prisoner  must  be  remanded'  to  the  cusiody  from 
which  he  was  taken,  unless  for  good  cause  shown  he  is  de- 
tained in  the  custody  of  the  court  or  judge  that  granted  the 
writ,  or  is  enlarged  upon  recognizahce,  as  described  iii  the  next 
sentence.*"  Pending  an  appeal  from  the  final  decision  of  any 
court  or  judge  discharging  a  prisoner  upon  habeas  corpus^  he' 
must  be  enlarged  upoii  recognizance  for  appearance  to  answer 
the  judgment  of  the  appellate  court,  with  a  surety,  imless  for 
special  reasons  surety  is  not  required.'^  The'  court 'cannot 
apply  to  the  payment  of  the  costs,  awarded  to  successful  parties 
upon  an  appeal,  the  proceeds  of  the  forfeiture  of  such  a  recolgni- 
zance,  or  appeal  bond  given  to  the  United  States  pending  an 
appeal  from  an  order  for  the  discharge.**  Pending  such  pro- 
ceedings and  appeal  and  imtil  final  judgment  therein,  and  after 
final  judgment  of  discharge,  any  proceeding  for  any  matter  so 
heard  and  determined,  or  in  process  of  being  heard  and  deter- 
mined, taken  in  any  State  court  or  by  or  under  the  authority 
■of  any  State,  against  the  person  whose  body  is  the  subject  of 
the  writ,  is  null  and  void.'*  The  next  friend  of  an  alleged 
lunatic  was  allowed  to  take  an  appeal  from  a  judgment 're- 
manding him  to  an  insane  asylum,  and  to  prosecute  the  same 
until  a, guardian  was  appointed.**    An  appeal  can  be  taken  from 

29i7rB  parte  Collins,  151  Fed.  358.  porte:  Green,  165  Fed.  557."   In  Eai 

SO    S.  C.  Rule  34,  117  U.  S.  708;  parte  Crawford,   165   Fed.  830,  the 

U.  S.  E.  S.,  §  765.     He  will  not  be  district    attorney    was    ordered    to 

admitted    to    bail    unless    probable  give  five  days  notice  of  the  entry  of 

cause  for  an  appeal  is  shown.     Ex  the  or^ler  dismissing  the  writ,  inor- 

parte  Green,  165  Fed.  557.  der  that  the  petitioner  might  have 

31 S.  C.  Rule  34,  117  U.  S.  7,08;,  an   opportunity  to  appeal.  : 

U.  S.  E.  S.,  §765.    It  has  been  held  38  U.  S.  y.  Alexandroff,  148  Fed. 

that  the  judge  who  discharges  the  652.' 

writ  cannot  admit  the  person  to  bail.  38  U.  -  S.    E.    S.,   §    766.      See   Ex 

Re  lasigi,   79   Fed.   755;    JSac   parte  parte  Jugiro,  44  Fed.  754.    , 

Eonchf,  165  i?ed.  558.     He  will  not  84 King     v.;  McLean    Asylum    of 

be  admitted  to  bail  unless  probable  Mass.  Gen.  Hospital,   0.   C.  A.,   64 

cause  for  an  appeal  is  shown.     Ex  Fed.  325.              , 
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an  order,  refusing  to  grant  the  writ  in  .the ;  same  manner  as 
fromian^  order  refusing  to  discharge  the  prisoner  upon,  the  re- 
ttirn,*'  .A  Circuit  Court  refused:  to  allow  an  appeal  from  an 
order  denying  the  writ  in  a  capital  case  where  the  conviction 
had  heett  affii^med  by  the;  Supreme  .Court  of  the -United  States 
ajadithe  case  was  clearly  frivolous.'* ,  Security  for  costs  is  re- 
quired upon,  such  an  appfeal.?'  It  is.  more  appropriate  and 
orderly  for  the  State  court  to  defer  action  insxich  a  case  until 
the  mandate  of  the  Supreme  Court  has  been  issued  and  filed 
'  in  thp  District  Court ;  but  after  judgment  has  been  entered  in 
the ,  Supreme  Court,  an  order  of  the/  State  court  is  not  void ; 
'although  .the,  State  court  then  acts  .at  the,  risk  that  its  orders 
may  be  controlled,  and  if  need.be  annulled,  if  the,  Supreme 
Court  during,  the  term  should  suspend  or  set  aside  its  own 
judgment."  Other  proceedings  upon  such  an  appeal,  including 
the  time  when  the  transcript  is, to  be  filed  in  the  appellate 
courts  are  regulated  by  the  court  or  judge  hearing  the  cause.** 
The  appeal,  jnay  thus  be  heard  at  a  term  pending  when  it  is 
taken.*"  Even  when  the  case  is  brought  before  the  Supreme 
Court  upon  a  certificate  of  jurisdiction,  all  the  merits  of  jthe 
original  application  will  be  considered.*^  I^q  writ  of  error  lies 
to  the,  order  or  judgment  o:lf  a  District  Court  upon  an  applica- . 
tion  for  a  writ  of  habeas  corpus.*^     . 

A  recent  act  of  Congress  provides :  ,"That  irom  a  final  de- 
cision by  a  court  of  the  United  States  in  a  proceeding  in  hab.eq,s 
corpus  where  the. detention  complained  oi  is  by  virtue  of  process 
issued  but  of  a  State  court  no  appeal  to. the  Suprenie  Cotirt  shall 
be  allowed  unless  the  United,  States  court  by  which  the  filial 
decision  was  rendered  or  a  justice  of  the  Supreme  Court  shall 

3S.Ep  parte  ,Snow,  120  U.  S.  274,  «  Roberts  v.  Reilly,  136  U.  S.  80, 

30  L.  ed,  058.  29  I,,  ed.  54.4. 

S6  Ke  Currant,  84  Fed.  314.     But  «  Storti  v.  Massachusetts, '183  U, 

see  Be  Marmo,  138.  Fed.  201;  supra,  S.  138,  ,144,  46  L.  ed.  120,  124;  hold- 

§.466.  ing  that;  U.  S.  R.  S.,  §  761,  applies. 

87  2Je  Newnfaii„79  Fed.  615.  «7Je  Morrissey,   137   U.   S.  ,]57i 

SS.TJe  Jugiro,  140  U.  S.  291,  296,  158,  34  L.  ed.  644,  645;  Re  Neagle, 

35  L.  ed.  510,  512;  Lambei^t  v.  Bai;-  135  U.  S.  1,  42;  34  L.  ed.  55,  63;; 

rett,  159  U.i  S;  660,  40  ,L.  ed.  296...  Rainbow  et  al.  v.  Young,  G.  O.  A., 

89  u.   S.   R.   S.,   §   768.     But   see  154,  Fed.  489. 
Ea;  parte  Jugiro,  44 1  Fed. ,  754,  cited 
supra,  §  466. 
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be  of  opinion  that  there'  exists  probable  cause  for  an'  appeal,  in 
which  event,  on  allowing  the -same,  the  said  court  or  justice 
shall  certify  that  there  is  probable  cause  for  such  allo^vance."  *' 

§  468.  Writs  of  quo  warranto.  The  better  opinion  -is 
that  the  courts  of  the  United  States  have  original  jurisdiction 
to  grant  the  writ  of  quo  ■warranto  only  when  specifically  author- 
ized by  statute;  and  that  no  writ  of  quo  warranto  can  issTie  to 
try  the  title  to  the  office  of  President  of  the'  United  States.* 

The  District  Courts  of  the  United  States  have  jurisdiction 
of  all  suits  to  recover  possession  of  any  office^  exbept  that  bf- 
elector  of  President  or  Vice  President, '  Eepre^en1;ativ6  in  or 
Delegate  to  CongresSj  or  member  of  a  State  legislature,  author- 
ized by  law  to  be  brought,  wherein  it  appears  that  the  sole 
question  touching  the  title  to  such  office  arises  out  of  the  denial 
of  the  right  to  vote  to  any  citizen  offering  to  vote,  on  account 
of  race,  color,  or  previous  condition  of  servitude:'  Provided, 
That  such  jurisdiction' shall  extend  only  so  far  as  to  determine 
the  rights  of  the  parties  to  such  office  by  reason  of  the  i  denial 
of  the  right  guaranteed  by  the  Gonstitution  of  the  United  States, 
and  seca^ed  by  any  la'w,  to' enforce  the  right  of  citizens  df'the 
U'njted^^tates  to  vote  in  all  the  States."  *  The  Kevised  Statutes 
•  pr'bVide  that  "whenever  ahy:  person'  holds  office,  except  as  a 
member  of  Congress  or  of  some  State  legislature,'  contrary  ito 
the  provisions  of  the'  third  section  of  the  fourteenth  article,  of 
amendment  of  the  Constitution,  the  district  attorney  for  the 
district  in  which  such  person  holds  office  shall  proceed  against 
him  by  writ  of  quo  warranto,  returnable  to  the  Circuit  or  Dis- 
trict Court  of  the  United  States  in  su(3h  district,  and  prosecute 

«Act  of  March  10,  1908.     35  St.  pers,  pp.  414-417;  Foster's  Fed.  Pr. 

at  L.  40.                                   ■    ''  4th  Ed.,  ]'241-I243'.'' Charles  O'Con- 

§  468.     1  This  was  the  opinion  of  nor,   it   is   said,   gave  to    Governor 

Hon.    David    Dudley    Field,    as   ex-  Samuel  J.  Tilden  an  opinion  to  the 

pressed  before   the   Electoral    Com-  same   effect.    '  Senator   Matthew   li. 

mission.      Proceedings' of   Electoral  Carpenter    expressed    the    opposite 

Commission,   pp.   42,  43;    2   Field's  view    in    his'    argumeiit   before    the 

Speeches  and  Papers,  pp.  404,  405;  Electoral  Commission.' '( Proceedmgs 

quoted  in  Foster's  Fed.  Pr.,  4th  Ed.  of  Electoral   Commission,   pp.   272- 

pp.  1240,  1241;  ■  273;  quoted  in  Foster's  Fed.  Pr.  5th 

The  same  opinion  was  subsequent-  Ed.,  1241. 

ly  expressed  by  Mr.  Field  in  Con-  2  22  Jud.  Code  '§  24,  Subd.  15;  36 

gress,   2   Field's   Speeches   and   Pa-  St.  at  L.  1087. 


§  4;68] 
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the  Baiftl'e  ttt  the 'fembval  of  such  petsbri  from  Gfece."'  This 
ajipjlied  to  ;^ersbiis  diSqiialifi'ed  from  holding  Office  by 'the  Four- 
tetoth  Amendfneiit',  Whose 'di^abilitieis  had  not'hteen  removed. 
A  ciViractioti  in  the  nature  of  a  quo  WdCrrdnio  to  try  the  right 
to  eifistas  a  corporation  or  to  annul  a  corpbrMei  charter  may 
be' 'removed  to  the  District  Gourt  of  the  United  States,  if  the 
defeildabat"has*  a  defense  'founded  upoh'  the  Gbiistifutibn  or  a 


SsU.i  S.  R.  S.,   §   186.     A  farmer 
stp,ltu,te  iSiiiicli  hfis,  been,  Mpealed,;  ,28 
St.  at  L.  36,  provided:    "Whenever 
any  pei-son  is  defeated  or  deprived 
of  his  election  to  any  office,  except 
elector   of  P-rdsidlnt  for  Vice-Presi- 
dent, jrjBpresentative,  or , (ielegajte:  in 
Congress,   or   members   of    a   State 
Legislature,,,  by  r^aspn,  o|.,  the,  d,enial 
to  any  citizen  whp  may  qffer  to  vote, 
of  the  right  to  vote,  on. account  ,pf 
race,  color,,  or,  previous  eonditipj^,  of  | 
servitude,  his  right  to  hold  and  eti- 
,  joy  such  o|5ce,, and  the  ^  emoluments 
thereof,   shall   not  {)e   impaired  by 
such  denial;  ind  Jjlie  person  sp  ,de-. 
feated  or  deprived  may  bring  any 
appropjiaije  suit  pr  prppeeding  to  re- 
cpver  the  ippsse^ssipn  pf^suchi  office, 
and. -in  cases, where  it  appears  that 
the  sple  c(uestipi).  touching  the  titli^ 
to  such  office  arises  put  of  the  ,deiiiial, 
of  the  r^ght  to  vpte  to  citizens  w^o 
sp   pffered   to   vpte,    on  ,  acppunt   of 
race, ,  color,  or  previous  condition  pf 
servitude,  pupli  sv,it  or  proceedings, 
may  be  institiited  in  t^ie^, circuit  or 
district  court, of  the  United  ^^ta,tes 
-  of  f  the  circuit  or  diftrict ,  in  W^,clv 
supjij,  perspn  resides..    A^^.h^'^^  PfTri 
cult   or   district   Court,  shftll   have, 
concurrently  ,with  tJ^e^.State  courts, 
jurisdiction  thereof,  spja^r  as  to.d^-, 
t^i^spine  the  rights, jof  the  pa^'ties  tp, 
such,  office  by  reaspii,,of,  the  denial^ 
of  the  right  guarantee^  ^y  t^S  ^'i 
teefl$h|^r.tjcle  of  ameij^mgnt  to  the 
Constitution  of  the  Unjited  States^ 
and  secured  herein."     U.  SI  R.  S., 


§  2010.  It  was  said,  thait  the  ijluris- 
dietion  conferred,  by!  thi|3  !  statute. 
was  iJimited _  to  thpse,  aptions  in 
which  tup  sole '  question  as  to  the 
title  to  an  office  ai-ose  frpm  the  de- 
i  nial  to  citizens  of  the  rfght  to' vote 
;  T  ojn,  ^.ccount  of  their  race,  i  color,  or 
previous  condition  of  servitude; 
J^phjispn,  y.  t^uiDpl,  3  'Syopds,  69.  In 
State,  ex.rel.  Barker  v.  Bowen,  8 
Rich '('^.C.)' 400,  Jt  was  held  that 
,  the  wri,t  oi  quo  ijoarranto  would, not 
li^ ,tg  deterjftiiie  the  title, to  the  of-, 
fipe,  pf  Presidential  Electprs,  ,^ince 
they  vyerehpld  tp  be  not  officers  of 
thp  State,  althpugh  the  State,  had 
the  right  to  appoint  them.  This 
case  was  decided  during  the  contest 
between  Hay es  a;id j, T,ildep,  f or ,, the 
Presidency,,  In  Npvember,  1872,  thp 
Circuit  Judge  for  the  District  of 
Louisiana,  E.  H.  Durell,  issued  an 
iiljunctipn  fouj^ded  upon  a  bill  in 
equity  in  th^  suit,  Pjf  Kellogg^  who 
cl^injed  to  be ,  Goverjior,  enjpiuing 
certain,  persons  ;wlwj  claimed  to  be 
luembers  of  the  returning  board 
from  canvassing  the  votj^s,  agnd  eji- 
jpjning  McEnerjr,.  whp,  ejaimed  to 
have  been  elected  Ctoverripr,  from 
ac.ting  as  Gpvernoij,  ,or  setting  up 
any  claim  to  thfe  office.  Subsequent- 
ly the  following  order  was  made  by 
the  same  Ci^puit .  Judge : —  , 
,  "In  order  tp  prevent  the  further 
ohstj-uction  of  the  proceedings  in  the 
cause,  an,d  further  to,  prevent,  the 
vipjatijbn  of,  the  orders  of  this  c_purt, 
to  the  imminent  danger  of  disturb- 
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statute  of  the  tfn^ted  States.*  A  writ  of  ei;rpr  from  tke  Supreme 
Court  of  the  United  States  will  issue  in  a  case.other^yise  Avithin 
its  appellate  jurisdiction  to  the  judgment  of  a  .State  court, -rgr 
moving  or  refusing  to  remove  a  person  from  a  State  office  in  ^n 
action  in  the  na,ture  of  a  quo  warranto,  even  when  the  office  is 
that  of  Governor  of  such  State,'  In  such  a  case  where  a  judgr! 
ment  of  the  State  court  removes  a  State  ^  officer  and  thereby 
vacates  the  office,  and  a  writ  of  error  from  the  Supreme  Court 
is  allowed  for  the  reversal  of  the i  judgment;  the-- person  a^p- 
pointed  to  the  vacancy  with 'knowledge  of  the  grant  of  thei  writ 
of  error  on  the  part  of  the  State  judge  making  the  appoint- 
ment, but  before  the  filing  of  the  writ  in  the  clerk's  office  where 
the .  record  remains,  is  guilty  of  no  contempt  of  the  Supreme 
Court  in  assuming  to  perform  the  duties  of  the  office.*    It  has 


ihg  the  public  peace;  it  is  hereby 
ordered,  that  the  marshal  of  the 
United  States  for  the  District  of 
Louisiaha,  shall  forthwith  take  pcis- 
session  of  the  building  known  as  the 
Mechanics'  Institute,  and  occupy 
the  State  House,  for  the  assembling 
of  the  Legislature  there  in  the  city 
of  New  Orleans,  and  hold  the  same 
subject  to  further  order  of  this 
court;  and  meanwhile  prevent  all 
unlawful  assemblage  therein  under 
the  guise  or  pretext  of  aiithority 
claimed  by  virtue  of  pretended  can- 
vass and  returns  made  by  said 
pretended  returning  officers  in  con- 
tempt and  violation  of  said  restrain- 
ing order.  But  the  marshal  is 
directed  to  allow  the  ingj'ess  or 
egress  to  and  from  the  public  office 
in  said  building  of  persons  entitled 
to  the  same."  Ex  pa/rte  Warmouth, 
17  Wall.  64,  21  t.  ed.  543.  An  ap- 
plication was  made  to  the  Supreme 
Court  for  a  writ  of  prohibition 
against  the  Circuit  Judge.  The  Su- 
preme Court  held  that  when  a  final 
decree'  hid  been  rendered  to  the  Cir- 
cuit Court,  an  appeal  would  lie  to 
the   Supreme    Court;    but   the    Su- 


preme Court  had  rid  right  to  issue 
a  writ  of  prohibition  until  an  ap- 
peal was  taken.  Ex  parte  War- 
mouth,  17' Wall.  64,  21  L.  ed.  543. 
This  order  vras  severely  condemned 
by  a  committe  of  the  Senate,  and 
the  judge  escaped  impeachment  by 
resigning  his  office.  Senate  Doc.  42 
Cong.  3d  Seas.' 457. 

4  Ames  f.  Kansas,  111  U.  S.  449, 
28  L.  ed.  482;  State  of  Illinoib  v. 
Illinois  Cent.  E.  Co.,  33  Fed.  721;' 
Statfe  ex  rel.  Barker  v.  Bowen,  8 
Rich.  (S.  C.)  382,  held  that  an  ac- 
tion of  qtiO  warranto  to  determine 
the  titlie'to  the  office  of  Presidential 
Elector  could  not  be  removed  from 
a  State  to  a  Federal  court  upon  the 
ground  that  it  arose  under  the  Con- 
stitution and  laws  of  the  United 
States.  This  decision  was  made 
during  the  contest  between  Hayes 
arid  Tilden  for  the  Presidency. 

s  Foster  V.  Kansas,  112  U!  S.  201, 
28  L.  ed.  629;  Boyd  v.  Nebraska, 
143  U.  S.  135,  36  L.  ed.  103.  See 
the  vigorous  dissenting  opinion  of" 
Mr.  Justice  Field  in  the  latter  case. 

B  Foster  v.  Karisas,  ll'2  U.  S.  201, 
28  L.  ed.  629. 
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Been  held  that  ah  action  of  quo  warranto  to  try  the  title  of  a 
citizen  of  another  State 'to' an  office  in  a  corporation  of  the 
State  -v^here  the  suit  is  brought,  cannot  be  removpd  into  a  Fed- 
eral court  because  of  a  difference  of  'citizenship  between  the 
defendant  and  the  relator.'  Orders  'have  been  granted  by  a 
District  Court  to  compel  persofls  claiming'  still  to  be  district 
attorney  and  marshal  to  deliver  the  official  books  and  papers 
in  their  posdessidn'  'to  others  who  had^  been  appoihted  by  the 
President  to  succeed  them,  and  whose  title  they  disputed.' 

■  In'  an  action  in  the  nature  of  a  quo  warranto  to  try  the  title 
to  an  office,  the  amount  of  salary'  for  the  term  as  to  which  th6 
dispute  exists'^'is  the  value  of  the  subject-matter  in  dispute.® 
■  The  Stiprerde  Court  of  the  District  of  Columbia  has  jurisdic- 
tion to  try  the  title  fe  a  municipal  office  in  the  District  by  an 
action  in  tlie  nature  of  a'  quo  warranto}"  The  extent  of  the 
jurisdiction  of  tlie  Supreme  Court  of  the  District  of  Columbia 
to  issue  the  writ  of  ^gw  warranto  is  uncjertajm.."  lit.  has  been 
held  that  a  writ  of  quo  warranto  to  try  the  "title  to;  an  office 
cannot  be  issued  except  at  the  instance  of  thie:  .tFnited  States, 
even  by  the  consent  of.  b,otb  parties."      , 

;  A  writ  pfguo  warranto  in  ^a  ,^er;ritori,a].  court  to.  test,  thp  ^ight 
of  the  defendant  to  exercise  the  functions  of  a  Territorial 
judge,  cannot  he  brought  in  the  name  of  the  Territory."  It 
must  be  brought  in  the  name  of  the  United  States." 

§  469.  Writs  bf  scire  facias.  The  Judicial  Code  pro- 
vides :  "The  Supreme  Court,  and  the  District  .  Courts 
shall  have  powerto  issue  writs  of  scire  facias."  *  A  scire  facias 
is  a  judicial  writ  founded  on  some  matter  of  record, 
as  a:  judigment,  recognizance,  or  letters-patent,  on  which 
it     lies     either    to     enforce,    the     execution,    of     the     same 

'iPlace  V.  IlMnois,.  O.  C.  A.,  69  the  Electoral-  Gommission,  p.  ,43, 
Fed.  481.  quoted  in  Foster's  Eed.  Pr.,  4th  Ed., 

8  ife.  Parsons,  150  U.  S.  150,' 37      §1241. 

L.  ed.  1034;  Re  Nissinger,  Ibid.       '  1*  Wallace  v.' Anderson,  5  Wheat. 

9  Gorman   v.   Havird,    141    U.   S.      291,  5  L.  ed.  91." 

206,  35  L.  ed.  737.  "Territory  v.  Lockwood,  3  Wall. 

10  U.  S.  V.  Addison,  6  Wall.  291,  236,  18  L.  ed.  47. 
18. L.  ed.  919,      :.   '  14Ibid. 

11  See  the  .remariks  of  Mr.  Justice  §  469.  i  Jud.  Code,  §  262,  re-en- 
Bradley  in  the   Proceedings  before  acting  U.  S.  R.  S.,  §  710. 
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or  to  vacate  or  set  it,  aside.*,  Where  a  judgment  beC|Ojnes 
dormant  by  the.  expiration  of  time,  it  is  the. proper  process  .tp 
revive  same.*  In  England  a,  scire  facias  was, the, jiasuaL proceed- 
ing to  repeal,  a  patent,  an,d  was  brought  in  chancery  where  the 
patent  was  of  record.*  ,  In  the  United  States  such  a  writ  of  scire 
facias  is  not  in  use  as  a  chancery  proceeding;  apid,  the  appro- 
priate method  to  obtain  the,  vacation ,  of  a  patent  is  by  a  till 
in  equity  brought  by  the  United,  States.*  In  one  cas.^  a  writ  of 
scire  facias  to,  forfeit  the  title  , of  a  corporation  to  lands,  was 
maintained.^  Althoiigh  in  strictness , a,  spire,  facias  is  not  an 
original  but,  is,  merely  a  juciicial  writ,  in. a  certain  degree  it  is 
in  the  I  nature  of,  an  original,  and  isfso  far  an  original  that 
the  defendant  may  plead  to  it,  and;  that  in,  the,  common  law  a 
plea  of  a  releaser , of ,  all,  causes  and  executions;  w£ts  a,  good  plea 
in, bar  to  a  scire,  facias,  find. concluded  "if  tb^  plaintiff  ought  to 
have  oor  maintain  his  action,"  fee'  It  has  been  h6ld  that  a  writ 
of  scire,  /aptos, founded  upon  a  claim  to  a  mechanics'  lien  filed 
in  accordance  with  the  act  of  March  2,  1883,'  may  be  main,- 
taihed  without  any,  declaration,  provided  that  the  writ  recites 
the  bill  of  particulai-s  of  the  plaintiff's  claims  as  filed;®  that  a 
Federal  court  in  Pennsylvania  has  jurisdiction  to '  grant  the 
writ  oi  SC'ir'e  facias  sur  mortgage^  according  to  the  forih  of 

.22   Sellon's   Pr.   187;    Winder   v.  4Atty.  Gen.  v.  i Vernon,  1  Vernoii 

Caldwell,   14  How.  434,  442,  14;  L.  277,,  282;,  King  v.  Butler,  3  Levinz, 
ed.  487,,  491.                   /        ,,              j-  220;   Mowry,  v.  Wliitney„T3,4  Wall. 

s  Davis   V.   Davis,   C.   C.   A.,    174''  434,  440,  20  £.  ed. '858,  859.      '' 

Fed.    786.      The    Statute    of    West^ ' '  S  Mowry   iv:    Whillniey,    14-   Wall, 

minster,  II,  13  Ed.  W.  I.  c.  45,  ex-  434,  20  L.  ed.  858;  U.  S.  v.  Am.  Bell 

tended  the  remedy  to  revive , a  judg-  iTel.   Co.,   128,  U.  S.  ; 3,1 5,  ,32  L.  ed. 

ment,  which  theretofore  was  issued  450;   U.   S.  v.   Stone,   2  WalJ.   525, 

at  common  law  only,  as  to  real  ae-  17  L.  ed.  765.     See  iPennsylvania  ex 

tions  and  Writs'  of  annuity,  so  as  to'  rfel.  Atty.  Gen.  v.  Boley,  1'  Weekly 

include   judgments   in   personal    ao-  Notes,  302. 

tions;  which  had  not  become  dead  '  ^  8  .Vermont  v.  Society  for  the:  Prop- 
but  only  dormant  by  a  failure  to  agation  of  the  Gospel,  1  Paine,  652. 
issue  execution  within  a  year  and  a  T;  7  Fenner  v.  Evans,  1  T.  R.  267; 
day.  In  the  Federal  courts  held  in  Winder  v.  Caldwell,  14  i  How.'-  434, 
the  districts  of  Pennsylvania,  it  is  443,  il4i  L.  ed.  487,  491;  2  Sellon's 
the  proper  remedy  to  revive  a  judg-  Pr.  187. 
ment  which  has  ceased  to  be  a  lien  8  4  St.'at  L.  ;659.  ; 
upon  real  estate  by  the  expiration  8  Winder  v.  Caldwell,  14  How. 
of  time.:  Davis  v.  Davis,  C.  C.  A.,  434,  435;  443,  14  Ij.  cd.  ,487j  488, 
174  Fed.  786.                    -  491.                                    ;       .   I      ,;: 
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IJi-actice  prescribed  by  tbe  State  statute ; "  and  that  in  Illinois 
a' writ  oi  scire  facias  Will  not  lie  to  foreclose  a  nidrtg3,ge  not 
diily  acknowledged.**  A  scire  facias  has  been  issued  to  show 
cause  why  execution  should  iidt'  be  taken  de,  bonis  propriis;  '^ 
ahd  to  enforce  the  liability  of  the  indorser  o^  a  writ  jfor  costs.*' 
The  right  to  a  writ  of  mandamus  for  the  enforcement  of  a 
judgment  is  equivaleiit  to  the  right  to  issue  an  execution  there: 
oh  for  the|)ii'fj)6'se  of  an  application  to  reyive  the  judgment  on 
scire  facias}*  '  "The  writ  of  scire  facias  is  no  more  an  execution 
than  ad  action  of  debt  would  have  been."  **  The  use  of  the  writ 
in!  the  revivor  of  actions  at  law  and  feuitsin  equity  is  hereinbe- 
fore described."*  A  scire  facias  to  show  cause  why  a  for- 
feiture of  lands  for  failure  to  perform  a  condition  in  the 
grant  requiring  cultivatioii  should  not  be' enforced,  containing 
an  express  i  averment  that  the .  lands  ;  had  not  beemi  cultivated, 
was  held  sufficient.**  Averiaents  in  such  a  writ  tending  to 
show  a  violation  of  its  charter  by  a  corporation  in  matters  not 
a,ffecting,,the  grant  of  such  land, , were  disregarded  as  irrelevant, 
since  such  matter,  it  was  held,  tfould  only  be  pleaded  ift  a  direct 
pyqce^ing,t9,,yiacate  theichar;ter  o;^  the  corporation,*''  and. a  gen- 
eral allegation  o^  non-performance  of  the  conditions  of  the 
gi'ant  of  the  lands  was  construed  as  having  reference  to  the 
violations  which  were  specifically  pleaded.*'  A  demurrer  to 
a  writ" of  scire  facias  to  reviye  a  judgment  in  ejectment  raises 
only  questions  of  law  on  the  facts  stated  in  the  writ;  and  conse- 
quently no  presumption  from  lapse  of  time  against  the  judg- 
ment on., which  the  writ  was  issued  can  be  considered,  in  a 
State  where  there  is  ho  Statute  of  Limitations  to  the  revival  of 
a  judgment;  and  lapse  of  time  can  operate  as  a  defense  only 
by  way  of  evidence.*^     The  State  Statute  of  Limitations  is  a 

w  Black  V.  Black.   74  Fed.   978;  528,  531,  8  L.  ed.  1032,  1033,  per 

Mutual  Life  Ins;  Co.  v.  Patterson,  MarsTiall,  G.  J.;  Hatch  v.  Eustls,  1 

28  Pittsb.  Leg.  J.  (N.  S.)  413.  Gall.    160;     McKnight    v.    Craig's 

11  Kenosha  &  E.  K.  Co.  v.  Sj)erry,  Adm'rs,  6  Cranch,  183,  3  L.  ed.  193. 

3  Biss.  309.                                        '  **»§  220,  supra: 

ISTeasdale  v.  Branton,  2  Hayw.  16  Vermont  v.  Society  for  Propa» 

377.                                             '  gation  of  the  Gospel,  1  Paine;  652. 

IS  Pullman's  P.  C.   Co.  v.  Wash-  "Ibid, 

burn,  66  Fed.  790.                       :    :  .  i  is  ibid. 

14  Wond^riy  V.  Lafayette  Couiify,  » Lessee    ofi   Walden    V.    Craig's 

74  Fed.  702.                   "-■  ,           ■'''  Heirs,  14  Pet.  147,  152;  10  L.  ed. 

iSDeneale  v.  Stump,  8  Pet.  526,  393,  396. 
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defense  to  a  scire  facias  to  revive,  an  action  not  founded  upon  ,a 
statute  of  the  United  States,  pr  an  action  by  the  receiver  of  a' 
national' bank  to  collect  a  stockholder's  subscription.^"  Where 
there  is  no'  declaration,  a  demurrer  will  lig  to  a  writ  of  scire 
facias  itself.^'  The  declaration  upon  a  spire  facias  is  usually 
a  copy  of  tTie  writ.^^  .,  i 

The  failure  of  the  defendant  in  a  scire  facias  against,  bail  to 
join  in  a  demu^.rer  interposed  to  one  of.  his  twp  pleas  was  held 
a  waiver  of  such  plea.^'  Where  the  surety  upon  an' appeal  bond 
resided  in  another  Feder^,!  district,  it  was  held,  that  an,  order 
forfeiting  the  bond  and  directing  that .  execution  issue  to,  the 
marshal  of  both  districts,  which  was  entered  upon  a  writ, of 
scire  facias,  service  whereof  was  made  upon  hijn  only  in  the 
district  of  his  residence,  could  not  be  enforced  in  the  latter 
district.'^*  •>  It  has  been  held  that,  in  a  proceeding  upon  a;  scvre 
facias  upon  a  forfeited  recognizan'ce,  the  defendant  is  entitled 
to  a  trial  by  jury;^'  and  that,'  upon  the  trial,  the  record 'upoii' 
which  the  writ  was.  issued'  is  admissible  in  evidence  to  establish 
the  plaintiff's  cause  of  action,.'*  Where  the  writ  declared  tliat 
the  defendants  appeared  before  the  United  States  District 
Court,  and  entered  into  .the  recognizance  in  question  On  a  ^peci^ 
fled  date,  and  that  it  was  conditioned  that  the  principal  should" 
appear  before  the  District  Court  of  the  United  States  at  the 
.  next  term  thereof,  upon  a  specified  day,  while  the  recognizance 
itself  bore  on,  its  face,  the  approval  of  the  judge  on  the.  first 
date,: but  was. also  aclmowledged  before,  a.  notary  on  that  day, 
and  conditioned  for  the,  appearance  at  ,the  next  term,, of  th^,.. 
court,  without  specif ying' ,  the  time ,  of  such  term ;  it  was,  held 
that  thei  variances  were  immaterial.*''     '      ' 

20  Butler   V.  ,  Poole,   44  -Fed.   586.  WKirk,  v.   U.   S.,   124   Fed.:324; 
■--«6' field  ,of  , a,,' Staite  .statute  which      s.  c.,,131  Fed.  331;  aflf'd  C.  C,  A., 

by  its  terms  was  applicable  to  ac-  April  19,  ,1905,  137  Fed.  75.3;   aflf'd 

tions  upon" a:  judgment.    Browne,  v.  by  a.  divided  court,  204  U.  S.  668, 

.  Ohavez,  181  U.  S.  68,  45  L.  ed.  752;  51  L.  ed.  671.                            ^ 

s«pra,  §  220.                  ,      .„,      -,.  25  Hollister  v.  U.  S,,,  C,  C.  A.,  145 

21  Vermont  v.  Society  for  Propa-  Fed.  773. 

gation  of  the  Gospel,  1  Paine,, 652.  as  Jjollister,  v.  .IJ.  S.,  C.  ,Q,,iA„  145 

22  Ibid.  Fed.  773.  ,,..,, 

'." -28  Mbrscll-  V.   Hall,  13  How.  212,  27,Hollister  v..  U.  S.,  C,  C.  A.,  Wo 

14!  L.  ed.417.  Fed.  773,  ,782. 
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§  470.  Attachttient  of  property.  A  Federal  statute  passed 
June  1,  1872,  'provides  that  "iii  comitioii-law  causes  in  the 
Circuit '  and  District  Gotirts' '  the  plaiiitiff  shall  be  entitled 
to  similar  r^medieS^  by  attachment  or  other '  process,  against 
the  pi^bperty  of  the  defendant,  which  are  Tiow  provided  by  the 
laws  of  the'  State  in  which  such  court  is  held  for  the  'courts  there- 
of;' and' 'such  Circuit  or  i District  Cburt^  mayj  from  time  to 
time,  by  general  rules,  adopt  siich  State  laWs'as  mky  be  in  force 
ill  the  States  where  they  'are  held  m  'relation  to  attachmehts- 
and  other  prbc'ess,  provided,  that  sirhilar  preliminary  afSdavitfe 
br  proofs,  and  similar  security,  'a's  xfeqiiired  by  Such  State  la\vS, 
shiill  be  fii'st  furnished  by  thfe/pa'rty  seeKing  's'lich-  attachment  pr 
other  remedy.'"  Most  o!f  the  District  Courts' have  adopted  by 
their  Iruids  the  State  laws' iii  fbi'ce' within  theii"  respective  dis- 
tricts.* It  has  been  held  thkt  such  a  tule  iiefed  not  be  in  writing; 
and  that 'the 'doWrt-bf  review  will  prfeSttme  that  such  a  rule  has 
been  adopted  by  tlife' trial  court  when  therels  iib' affirmative  show- 
ing to  the  doritrary.  ., ',      -  ,  .^  ■ 

These  rules'  and  the  statute  do  not '  give  a  .  Distridt 
Court 'pb^v^r'  thus  to  acquire^  jurisdiction  'bve'f  a  'person  not  a 
resident  of  the  district  nor  served  with  prbcfess  therein.*  But 
it  has  been  held:  that  an  attachment  thus'levied'ih  a  suit  begun 
in  a  State  court  without  personal  service'  will  not  be  V^cAted 
forthat  reason  after-  removal,*  although  it  ni^^  be  upbn  other 
grounds ;  *  and  that  subsequent  service  of  process  by  publica- 
tion, in  accordance  with  the  Stkte  statute,  is  sufficient  to  give 


b 


§  470.     lU.  S:  B,.i  S.,  §  915;!  17  6  L.E.A.  252,  40  Fed.  308;  Ex  parte 

St,    at;    L,,,ch.    255,    p.    397.      See  .Railroad  Co.,  103  XJ.  S.  794,  26  L. 

Schunic  v.;Moline  M.  L.,  S,  Co.,  147  .  ed.  461.  ^        ^.,.   ^  ,     ;.,  ,,     ,, 

U.  S.  500,  37  L.  eil.'  25,5.  ''     '   ^  Clark  v.  Weils^20,3  U,  S.  164,  51 

*  See,'  for   example,   the   Coinmoii  L.  ed.  l38,  modifying  Wells  v.  Clark, 

Law  Buries  t/f  the  U.  S.  D.  C,  S. 'D.  '     136  Fed.  462;  Crocker  Nat.  Bank  v. 

N.  Y.  Pagenstecher,   44   Fed.   705;    slum- 

siiOgan.v.Goodwinj  C:  C.  A.,  104  bleTg  v.  A.  B.  &  E.L.  ShawCo.,  131 

Fed.  490.  \  See  also  Citizens"  Bank  Fed;"  608i    Vermilya  v.   Brown,   65 

V.  Farwell,  C.  C.  A.,  56.  Fed.  570.  >  Fed.  .149;  IHubbard   v.    Central   of 

;i#3adlier.„v,,.Fallon,  :2;  Curt.  579;  Georgia    Ey.    Co.,    135    Fed.    256; 

Nazro  v.  Cragin,  3  Dill.  474;  Chit-  Lebensberger   v.   Scofleld,  C.   C.  A., 

tenden:  T,i.Dardeiiii4   WoodSj  ,437;  139  Fed.  380. 

AiHfljerspmv.,- Shaffer,  10  Fed. '266;  6  Gorbitt  v.   PariaerB''  Bank,   114 

Boston  El.  Co.  v!  El.  6.  L.  Co.,  ^23  Ffed;  602.  >        '              - 

Fed.  838;  Harland  V.  U.  L.  Tel.  Co.,  ;.i 
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the  Federal  cqurt  jurisdiction  .to^ent&r  a.judgin6iili,tli§t  can  be 
enforced  against  the  property  attached.';  In  such  a,  ca§e,,lipAV- 
ever,  a  personal  ju^igmenjl;  cannot,  ,l::je,  entered  against  a  defend- 
ant, who  ha?  not  made  a  generjal,  appearance.*  It  is,  dpubtfi;! 
whether  the  writ  of  attachment  can  be  issued  in  a  suit  orig- 
inally instituted ,  in  a  :  Federal  court,  Jjef ore  jurisdiction  has 
been  obtained  by  service  of  original  process.'  A  suit.tq,enfo]^ce 
the  Hen,  of  an  attaehwierLt.  or  garnishee  process,  by  collecting 
the  debt  that,  has  been  .attaichied,.  or  garnish,eed,  may,  ifi  the 
necessary  difference,  of  citizenship  essists  and  ,the  claim  exceeds 
the  jurisdicljipnal  ainount,  lae.bropgh^.in  a  F^^P^^l  ''o^^;  which 
could  .not  have  tajken  ji:ij^gdiction,pf;  a,suiiti  by  ithe,  original  cred- 
itor against  the  defendant.^",  It  Jbas  b^enheli  that,  the  IJnited 
States  court  for;  the  Eastern  Distr^t  of  KTewi-Yorkhas  power 
to  issue  an  attachment,  and  (Jjirect.  the  same  for. service- to  the 
marshal  9f  any  district  in  the  State,"  ,As  a  general  rule,,  :actual 
physical  possession  is  necessary  to,  constitute  a  valid  seizure 
under  a  writ  of  fieri  facias  or  a  v^rit  of  attachment,  .unless  there 
be  garnishee  process,  when  service  of  papers  on  ,the  garnishee 
suffices. ^^.  Wherq  /the,.  State  statutes  proyided  for  successive 
levies  under  successive  writs  in  ,the,prder.  in;  which  the  writs 
were  received  by  the  sheriff  or  other  offi,cers,  and  ;fpr  a  reference 
to  8scerta,in  the;, ^mounts,, and, priorities., of  ,,the,  several  ,attach- 
men^ts,,  it  was  held,  tlia;l|  a,  writ  of  attachment  in.  the  iliands  of 
the  marshal  of  the.  United  .States  might  be  levied  suh.  modo  upon 
property  in. tjie  hands,  of  the  sheriff  under  a  prior  levy,  without 
actual  seizure  by  the  marshal,  but  by  a  constructive  seizure; 
and  that  *he  plaintiff ,: after  sustaining' his  attachment  and  suit 
in  the  Federal  court,  might  have  to  "go  into  the  court  froih  which 
the  first  writ  of  attachment  issued,  and  intervene  to  obtain  the 
proper  relief,  and  to  assert  such  priority  of  lien  as  the,  laws  of 
the  State ,  respecting  attachment  !m,ight)  permit.  ■'^     Where  the 

'Clark  V.  Wells,  203  U;  S.  164j  w Biraiiaewstein' 'v.  Helvetia  SWiss 

51  L„ed.,  1:38;  Mercanfcife  Nat.  Bank  Fireilns  Co.,   159   Fed.  589,' §'51'. 

of  City  of  New  York  ,v.  I  Barron,  165  BnV  see  %  63,' 'supra.  '     '         ")  ' 

Fed.  831.  ,  "Treadwell  v.'Sejpmour,  '41-rB*ed. 

8  Clark  V.  Wells,  203  U.  Si  ir4,  579.                •■•'•     "ivi 

51  L.  ed.  138.  12  Brooks  v.  Fry;  45  Fed.  776. 

9  Chittenden  V.  .Derden,;  4  Woods,  is  Brooks  "v.    Fry,   45Fed.'7Tfr- 
437.     See  Nazro  v.  Cragin;  3  Dill.      778.    Se&i§  56,  sApra.     '    '  '    " 

474 ;  Treadwell  v.  Seymour,  41  Fed.  '      i 

579. 
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State  statute  permits-  a  writ  of  attachment  to  te  amended  by 
the  addition  of  a  seal,  the  writ  may  be  so  amended  by  the  Fed- 
eral court' after  a.; reniov&,L"  The  Federal  court  may  permit 
an:  amendment  of  the  affidavit  on  which  the  attachjnent  was 
issued  in  a  case  whete  the  State  practice  would  not  permit 
such  an  amendm^nti"  i  i,.    . 

The  decisions  of  the  Stpreme  Court  of  a  State  construing 
and  applying  its  attachment  laws  are,  in  so  far  as  they  are  con- 
stitutional, rules  of  decisions  in  the  Federal  courts  in  like  cases 
coiiiiiig  from  that  State."  Where  the  State  statute  gives  the 
creditor 'of  ia  non-resident  the  election  either  to  bring  an  ac- 
tion at  law,  supported  by  an  attachment,  or  to  sue  out  an  at- 
tachment add  bring  a  suit  in  equity  to  establish  his  claim  and 
enforce  ihp  lien,  the  latter  proceeding  inay,  when  the  non- 
resident is  a' citizen  of  a  different  State  from  the  plaintiff,  be 
rembved  tb  the  Federal  court  and  there  continued  in  equity." 

The  Hevised  Statiites  provide:  "Whenever  any  property 
owned  or^held  by  the'  United  States,  or  in  which  the  United 
States  hav6  or  claim  an  interest,  shall,  in  any  judicial  proceed- 
ing under  the  lawS  of  any  State,  district  or  Territory,  be  seized, 
arrested,  attached,  or  held  for  the  security  or  satisfaction  of 
any  claim  made  against  such  property,  the  Secretary  of  the 
Treasury,  in  his  discretion,  may  direct  the  Solicitor  of  the 
Treasury  to  cause  a  stipulation  to  be^  entered  into  by  the 
proper  district  attorney  for  the  discharge  of  such  property  from 
such  seizure,  arrest,  attachment,  or,  proceeding,  to  the  effect 
thSft  .uponiisuch  discharge,  the  person  asserting!  the  claim 
against  such  property  shall  become  entitled  to  all  the  benefits 
of  this  and  the  following  section.  ISTothing  herein  contained 
shall,  however,  be  considered, as  recog-ni^ing  or  conceding  any 
right  to  enforce  by  seizure,  arrest,  attachment,  or, any  judicial 

i*Wo]f  v.'Cook,  40  Fed.  432.  without ,  notice   of   the   same,   from 

15  Erstein  v.  Sothschild,  22  Fed.  attaching  the  land  as  if  no  trust 

61;:.Boflth  v.'Denike.i  65  Fed.  43;  existed,  is  enforced'  by  the  Federal 

Bowden' IV.,  BuJ-nhjim,  59  Fed.  752,  courts   there   held.     McDermott   v. 

754;  supra,  §  453.  Hayes,  C.  G.  A.,  197  Fed.  129. 
"Price  V.  ^Ider  G,  Cpn.  Co^  0,  "Craddock  v.   Fulton,   140   Fed. 

C.  A.',  71  Fed.  15iv!  The,Massachu-  426. 

setts  statute  pr,oviding  tlyit  no  jtrust 

im^psed  by  lajvr  or  deoj^red  by  ,the 

parties    shall    prevent    a    creditor, 
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process^  any  claim  against  any  property  of  the  United  States; 
or  against  any  property  held,  owned,  or  employed  by  the  United 
States,  or  by  any  Department  thereof /  for .  any i  public  use,  or 
as  waiving  any  objection  to  any  proceeding  instituted  to  enforce 
any  such,  claim."  ^'  "In  all  cases  where  a  stipulation  is 
entered  into  under  the  preceding  section,  'andj  in  consequence 
thereof,  the  property  is  >  discharged,  and  final  judgment  is 
aftprward  given  in  the  court  of  last  resort  to^whichithe  Secre- 
tary of  the  Treasury  may  deem,  proper  to  cause ;  such,  proceed- 
ings to  be  carried,  afiirming  th,e  claim' for  the  security  or, sfjtis- 
f action  of  which  such  proceedings  hayg  be,en  instituteid,,  and 
the  right  of  the  person  asserting  the  same  to  enforce,  it  against 
i^uch  property  by  means  of  such  proceedings,  notwithstanding 
the  claims  of  the  United  States  thereto,  such  final  judgment 
sHall  be  :  deemed,  to  air  intents  and,  pur  poses,  ;a,  fi:ill  find  ffi,nal 
determinatibn  of  the  rights  of  siich  person,  andi^hall  .eiiliitlq 
such  person,  as  against  the.  United  States,  to; such  rights  as 
he  w'ould  have  had  in  case  possession  of  such  property'  had 
not  been  changed.  Whenever  such  claim  is  for,,the,pay]nent 
of  money,  and  the  same  is  by  such,  judgment  found  to  be  due, 
the  presentation  of  a  duty  .authenicated,  copy  of  the;,  record 
of  such  judgment  and  proceedings  shall,  be  i sufficient  evidence 
to:  the  proper  accounting  ;  officers  for  the  allowance  thereof; 
a.nd  the  same  ishall  thereupon,  be  allowed  and  paid  out  of  any 
moneys  in  the  Treasury,  not  otherwise  appropriated.  The 
amoimt  so  to  be  allowed  and  paid  shall  not,  however,  exceed' 
the i. value  lof -the  interest  of  the  United  States  in  thei' property 
in  question." "  .  '■  - 

'  The  ^Revised  Statutes  further  provide,  conberning' 'National 
Banking  Associations, -"that  no  attachment,  injunction  or  exe- 
cution shall  be  issued  against  such  association,  or  its  propertv, 
before  final  judgment,  in  any  suit,  action  oj  pjroceeding  ,in  any 
State,  County  or  Municipal  Court."**"  Ko  ,at,tachment 
can,  consequently,,  be  issued:  against  tbe.propertysofia  national 
bank  before  final  judgment  in  a  State  cburt,**  or  in' a  Federal 

"U.  S.  R.  S.,  §  3753.  Cruisisr   Galveaton,'  June   19,   1903  j 

19  U.  S.  R.  S.,  §  3752;   U.  S.  R.  24  Op.  A.  G.  ^79,'^        '"'' 

S.,  §   3754.     See  Opinion  of  Attor-  20  U.'  S.  R.  S.i  §  52^2. 

ney-General  Kno.K,  In  the  Matter  of  21  Van     Reed     v.     'People's     Nat. 


§470]  ATTAOHMEN I  iOF  EEOPERTY.  ISOS' 

court.;**  ,;^9,ilroad  cars,  while  in  use  for  Interstate  Commerce,, 
may  be  attaiched;  and.  sums  dueia  railway  company  from  other 
coinpanies, ;  as ;  it$  share  of  freight  collected  as  the .  terminal  or 
$nf4  carriers  on  continuous  interstate  shipments,  may  be  at- 
tached or  garnished  under  the  laws  of  another  State,  where  the 
defendant  cannot  be  personally  sued.*'  Payment  of  the  debt 
under  aitadhment  or  garnishee  process  from  a  State  court  levied 
subsequent  to  ,  the  i  commencement  of  :the,  suit  in  the'  Federal 
Court  is.no  .defense  to  the  latter,** 'and  such  attachments:  and 
levi.es  have  been  held  inoperative  for  any  piirposei**  Where 
theij6  is  ^  -dispute  between  the  State  sheriff  and  la  United 
Sljatcs  naarshal  as  to  the  right  of  possession,  the  'proper  remedy 
is,  ordinarily,  a  petition  of  intervention  pro  intei'esse  suo,  &led 
by  the  ..sheriff  in  the  Federal  action.**  It  has  been  heM '  that 
money  paid  into,  the,  registry  of  a.; Federal  court  cannot  be 
attached,  even  after  the  entry  of  a  .final  decree  or  order  for  its 
distribution.*''  ,   .     ■.  ,-..  '•/;■'■ 

I,  It  has  been  held  .that  .(after  in  order  has  been  entered  in  the 
ij^gder^l  court  directing  the  marshal  i toj  turn  over  thei  attached 
property  to  (0  claimant  the  sheriff  may  replevy  siich  property 
while  it  is  still  in -the  marshal's  ipossession.*'  Where  the  mar-- 
shal's  retiirn  merely  recited  that,  "in  obedience  to  the  annexed 
writ  of  attachment,  I- have  attached  the  following  described 
property,  to-wit,"  ,&e.)  without;  specifying  the- acts  that  he  bad- 
performed,  it  was  presumed  that:  he  had  obeyed  the 'statute ;  that 
the  real  property  was! attached  by  leaving  a  copy  of  the  writ 
wi$h  the.  occupant  thereof,  or,  if  there  was  no  occupant,  in  & 

Bank,  ]98„y.  S.  554,  49  L.  pd.  116]  ;i  ,  courts. ,  rg.specting   £^ttaclim,en.jts.  and 

Garner    v.    Second    Nat.    Bank,  -66  garnishee    process,    see    Menees    v. 

Fed.  369.  "                   "  Matthe-ws,  '  197     Fed.     633;     §     56^ 

*8 Pacific   Mat.    Bank   -i^.   Mixter,  supra'.   '                                :  >     i,     -  , 

lg4iD.  S.121,  31  L.  ed.i567'.'      ■'  •■    «6Piekett  v.  Fi'ler'&  Sto-svell  ;Co.,i 

,  28  Davis  V.  Cleveland,  C,  C.  &  St.  40    Fed.    313.     ,In    McDermott    v. 

L.  E.  Co.^  217  U.  ,S.  157,  54^1;.  ed.  Hayes,  ,19.4  Fed,  ,902,  the  attaching 

708,  27  L.R.A.  (N.S.)   823,  reversing  party  was  directed  to  give  a  bond 

146  Fed,  403.                                ,    ^ ,  for  the  p'rotectipn  Qf ,  the  intervener's 

"i54\Vairace  v.  McCon^eli,  13  ]?et-;  rights  as  an  alternative  to  tjie  dis-; 

ers,  136,  10  L.  ed.  95,;  Eosenst^jn  v.  solutipn  of  th^  attachment.          .-;: 

Tarr,  51  Fed^  368!  ,        ',           ,  ,  2T  Cprbitt  v,  Fari^ers'  Bank,  0^14 

MJfeclc' y.  Winslow..-99  Fed.  316.  Fe,d.  602.     See  s,-i«p»-(i,  |  56.        ,  ,, 

For  the  rules  regulating  the  .mutual  88  Daniels    v.  ,  La^rus, .  65    Fed, 

relations  of_  the  State,  and,  Federaj  718;  supra,  §  56.               ,  . 
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conspicuous  place  thereupon;  and  that  such  personal  property, 
as  was  not  capable  of  manual  delivery,  was  attached  by  leaving 
a  copy  of  the  writ  with  the  person  in  possession  of  the  same, 
in  accordance  with  the  statutes  then  in  f orce.^^  A  third  person 
claiming  ownership  of  property  that  has  been  attached' may 
intervene  in  the  action  and  assert  his  claim,  by  a  motion  to 
vacate  the  attachment  as  regards'  such  property ;  ^*  but,  ordi- 
narily his  application  should'  not  be  decided' upbn  ex  parte 
affidavits."  A  motion  to  quash  an  attachment  is  not  equivalent 
to  a  general  appearance.**  It  has  been  held  that  a  writ  of  errOr 
does  not  lie  to  an  order  quashing!  an  attachment.**  The  Revised 
Statutes  provide :  '"In  all  cases  where  debts;  are  due  from  de- 
faulting or  delinquent  postmasters,  contractors,  or  other  offi^cers, 
agents;  or  employees  of  the  Post-Office  Department,'  a  wiarrant 
of  attachment  may  issue  against  all  real  and  pdrsoriar  property 
and  legar  and  equitable  rights  belonging  to  such  officer,'  agent, 
or  employee,  and  his  sureties,  or  either  of  them,  in  the  follow^ 
ing  cases:  First.  When  such  officer,  agenit,  or  employee,  and 
his  sureties^  or  either  of  them,  is  a  nbn-resident' of  the  district 
Vhere  such  officer,  agent,  or  lemployeie  was  appointesd,  '6r  has 
departed  from  such  district  for  the  purpose  of  piermanently 
residing  out  of  the  samcj  or  of  defrauding  the  United  States, 
or,  of  avoiding  the  service  of  civil  process.  Second.  WheB;  such 
officer,  agent,  or  employee,  and  his  sureties,  or  either  of  them, 
has  conveyed  away,  or  is  about  tb  convey  away  his  property, 
or  any  part  thereof,  or  has  removed  or  is  about  to  remove  the 
same  or  any  part  thereof'  from  the  district  wherein  it  is  situate, 
with  intent  to  defraud  the  United  States.  And  when  any  such 
property  has  been  removed,  certified  copies  of  the  warrant  riiay 
be  sent  to  the  marshal  of  the  distirict'inio  which  the  same  has 
been  removed,  under  which,  certified  copies  he  may  seize  said 
property  and  convey  it  to  some  convenient  point  within  the 
jurisdiction  of  the  court  from  which  the  warrant  originally 
issued.    And  alias  warrants  may  be  issued' in  such' ba.s^s  itpon 

29ariffin   V.   Am.   Gold  Min.   Co.,  88  Hammer  v.  Sptt,  C.  C.  A.,(,  60 

C.  C.  A.,  13^  Fed.  6«.  Fed'.   343;'  But 'see  in/ro, '  Chapter 

SOU.  S.  V.  Neely,  14(5  Fed.  764.  on    Wriis' of    Error .  and .  AppeajVi 

81  U.  S;  V.  Neely,  146  I^eS.  764.  Standley   v.   Roberts,  .'C.'  C.   A,;,V59 

8*  Davis  V.  Cleveland,  C,  C.  &  St;  Fed.  8S6.     Approved  as  W  this  but 

L.    R.    Co.,    146    Fed.    403 ;    supra,  reversed  'on   another  point,   217   U.. 

§§168,169.               '     '  S.  157,' I'ri^si'L  ed.  708,  718,  27 


§470]  ''       ATiACHICENT  OF  PEOPEBTT.  lS37 

due  application,  and  the  validity  of  the  Warrant  first  issued 
shall*  continue  until  the  return  day  thereof."  '*  "Application 
for  'such  warrant  of  attachment' may  te  made  by  any  district 
or_  assistant  district  attorney,  -or  any  other  person  authorized 
by 'the  Postmaster-Gteneral,  before  the  judge,  or,  in  Ms  absence, 
before  the,  clerk  oJE  any  court  of ■  the  United  ^tates  having 
original  jurisdiction  of  the  cause^  of  action.  And  such  appli- 
ca1;ion  shall  be  made,  upon  an  affidavit  of  the  applicant,  or^of. 
some  o1(he;r  credible  person,  stating  the  existence  of,  either  of 
the  grounds  qf  attachment  enu^neratied  in  the; preceding  seiction,: 
and  \ipon  prodiictijOp.  of  legal  evidence  of  the  debt."  *°  "Upon 
any  such  application  and  upon  due  order  of  any  judge  of  the 
eoitrt,  or,  in  his  absence,  without  such  order,  the  clerk  shall 
issue  a  warrant  for  the  attachment  of  all  the  property  of  any 
kind  belonging  to  the  person  specified '  in  the  affidavit,  which 
warrant  shall  be  executed  with  all  possible  dispatch'  by  the 
marshal,  who  shall  take  the  property  attached,  if  personal,  into 
his  custody,  and  hold  the  same  subject  to  all  interlocutory  or 
final  orders  of  the  court."  *^  "At  any  tiine  within  twenty  days 
before  the  return  day  of  such  warrant,  the  party  whose  prop- 
erty is  attached  may,  on  giving  notice  to  the  district  attorney 
of  his  intention,  file  a  plea  in  abatement,  traversing  the  alle- 
gations of  the  affidavit,  or  denying  the  ownership  ;of  the  prop- 
erty atta,ched  to  be  in  the  defejidants  or  .either  of  them;  in 
which  case  the  court  niay,  upon  application  of  either  party, 
order  an  immediate  trial  by  jury  of  the  issues  raised  by  the 
affidavit  and  plea;  but  the  parties  may,  by  consent,  waive  a 
trial  by  jury,  in  which  case  the  court  shall  decide  the  issues 
raised.  _And  any  party  claiming  ownership  of  thie  property  at- 
tached and  a  sjrecific  return  thereof,  shall  be  confined  to  the 
remedy  herein  afforded,  but  his  right  to  an  action  of  trespass, 
or  other  action  for  damages,  shall  not  be  impaired  hereby."*' 
"When  the  property  attached  is  Sold  on  any  interlocutory  order 
of  the  court  or  is  producing  any  revenue,  the  money  arising 
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froTO  such  sale  or  revenue  shall  be  mvest^d  in,. securities  of 
the  United  States,  under  the  order  of.  the  court,  ajl^aU  accre- 
tions shall.be  held  subject  to  the  orders  of  the  same." ''  "Im- 
mediately upon  the  execution  of  any  such  vi^airant  of  attach- 
ment, the  marshal  shall  cause  due  publication  thereof,  to.  be 
made,  in  the  case  of  absconding  debtors,  for  two  .months,  and 
non-residents  for  four  months.  The  publication  shall  be  made 
in  soihe  newspapisr  published  in  the  district  where  the  property 
is  situate,  and  the  details  thereof  shall  be  regulated '  by  the 
order  under  which  the  warrant  is  issued."'^  "Aftet-  the  first 
publication  of  such  notice  of  attachment  as  rfeqilired  by  law, 
every' person  indebted  to,  or  having  possession  of  any  property 
belonging  to,  the  said  defendants,  or=  either  of  them,  and 
having  knowledge  of  such  notice,-' shall  account  and  answer  for 
the  amount  of  such!  debt  and:  the  value  of  such  property ;  and 
any  disposal  or  attempt  to  dispose  of  :any  such ;  property^  to' 
the  injury  of'  the  United,  States,  sliall; be ;  illegal  and  void. ;  And 
when  the  person  indebted  to,  or  having  possession  of  the  prop- 
erty of,  such  defendants,  or  either  of  them,  iSjlmo.)^n,'tQ  ,the; 
district  attorney  or  marshal,  sijch  ofiicersbal,! -see  itjbiat. personal. 
notice  of  the  attachment  is  served  upon  s^uch  person,  hut  the 
want  of  such  notice  shall  not  invalidate  the  attachment."*"  • 
"Upon  application  of  the  party  whose  property  has  been  at- 
tached, the  court,  or  any  judge  thereof,  may  discharge  the 
warrant  of  attachment  as  to  the  property  of  the  applicant,  pro- 
vided such  applicant  shall  execute  to  the  United  States  a  good 
and  sufficient  penal  bond,  in  double  the  value  of  the  property 
attached,  to:  be  approved  by  a  judge  of  the  court,  and  with 
condition  for  the  return  of  said  property,  oi*  to  answer  any 
judgment  which  may  be  rendered  ■  by ''the  court  in  the 
prenaises.""-  "ISTothing  contained  in.  the  preceding 'eight  sec- 
tions shall  be  construed  to  limit  or  abridge,  in  any  manner, 
such  rights  of  the  United  States  as  have  accrued  or  been  allowed 
in  any,  district,  under  ,  the,  forme  J*  practice  of,  or  the  i, adoption 
of  State  laws  by,  the  United ;  States  courts."  *^  ."A,^.  jattachment 
of  property,  upon  process  instituted  in.  any  ,cojj;rt,.of  the  United 
States,  to  satisfy  such  judgment  as  may  be  recovered  by  the 
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plaintiff  i.therein,  except  in'the^cases  mentioned  in  the  preceding 
nine  sections,  shall  be  dissolved  when  any  contingency  occurs 
by -which;  according  to  the  laws  of  the  State  where  said  court 
is  held,  sudh  attachment  would  be  dissolved  upon  like  process 
instituted' in  the  courts 'of  said  State:  Provided,  that  nothing 
hef ein  contained  shall  interfere  with  any  priority  of  the  United- 
States  in  the  payment  of  debts."  **  "All  property  taken  or 
detaineid  by  ^ny  officer  or  other  person,  under  authority  of  any 
reveniie'law  of  the- United  States,'  shall  be  irrepleviable,  and 
shall'  be  'deemed  to  be  in  the  custody  of  the  ^law,  and  subject: 
only  to  the  orders  and  decrees  of  the  courts  of  the  United 
States  having  jurisdiGtioiiii thereof."**  '^In  any  suit  by  the. 
United  States  iagainst  a  corporation  for  the  recovery  of  money 
upon  a  bill,  note,  or  other  security,  the  debtors-  of  the  corpor- 
ation may  be  summoned  as  garnishees ;  and  it  shall  be  the  duty, 
of  any  person  so  sumnioned  to  appear  in  open  court  and  to 
depose,  in  wfiting,  to  ,the  amount  whiph.^e  was  in,debted  to 
the  said,  corporation  at  the  time  of  the  service  of  the  summons 
and  at  the  time  of  making  such  depositions ;  and  judgment  may 
be  entered  in  favor  of  the  United.  States  for  the  sum  admitted 
by  such  gamishee,  to  bp  due  to  the  said  corporation,  in  the  same 
manner  as  if  it  had  been  due  to^the  Uilited  States:  Provided', 
that  no  judgment  shall  be  entered  against  any  garnishee  until 
after  judginent  has  been  rendered  against  the  corporation  de- 
fendant to  the  said  actionj'nor  until  the  sum  in  whicli  the 
garnishee  stands  indelated  is  actually  due."  **  "When  any 
person  sum±oned  as  garnishee  deposes  in  open  court  that 
he  is  not,  and  was  not  at  the  time  of  the  service  of  the  sum- 
mons, indebted  to  such  corporation,  Ian' issue  may  be  tendered 
by  the  United  States  upon  such  demand,  and  if,  upon  the  trial 
of  that  issue,  a  , verdict  is  rendered  against  the- garnishee^,  judg- 
ment shall  be  .entered  in  fayor  of,  th,eUniitpd  States,  pursuant 
to, such;  verdict,  with  costs  of ,  suits."  *° ,  "If  any  person  suni- 
moned,  ,8:3  garnishee,  as  ,afor|esaid,  fa,ils  to  appear  at.  the  term 
pf  the,  court  to  '^hich  he.  is  summoned,  he  shall  be  subject  to 
attachment  |  for  contempt ,  of ;  the  court."  *''  "Whenever  any 
writ  or  process  is  sued  out  or  prosecuted  by  ^ny  person  in  any 
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court  of  the  United  States,  or  of  a  State,  or  by  any  judge  or 
justice,  whereby,  the  person  of  any;  public  minister  of  any  for- 
eign prince  or  State,  authorized  and.  ^  received  as  such  by  the; 
President,  or  any  domestic  or  domestip  servant  of  any  s]itchi 
minister,  "is  arrested  or  imprisoned,;  or  his  goods  or  chattels 
are  distrained,  seized,  or  attached, .  suph  writ  or  process  shall 
be  deemed  void."*'  "Whenever -any  .writ  or,; process  is, sued 
out  in  violation  of  the ,  preceding;  section,  every  person;  by 
whom  the  same  is  obtained  or  prosecuted,' whether  as; party  or 
as  attorney  or  solicitor,  and  every,  officer  concerned  in  execut- 
ing it,  shall  be  deemed  a,  violator  of  the  laws,  of  nations,  and 
a  disturber  of  the  public  repose,:  and,  shall  be  imprisoned  for 
not  more  than  three  years,  and  fined  at  the  discretion  of  the 
court."  **  "The  two  preceding  sections^  shall  not  apply  to  any 
case  where  the  person  against  whom  the  process'  is  issued  is  a 
citizen  or  inhabitant  of  '■  the  United  States,  in  the  service  of 
a  public  minister,  and  the  process  is  founded  upon  a  debt  con- 
traicted  befbre' he  entered  upon  such  service;  nor  shall  the 
preceding  section  apply  to  any  case  where '  the  pefSon  agaiUst 
whom  the  "process  is  issued  is  a  domestic  servant  of  a  public 
minister,  unless  the  name  pi  the  servant  has,  before  the  issuing 
thereof,  been  registered  in  the  Department  of  State,  and  trans- 
mitted, by.  the  Secretary  of ,  State  to  th^, marshal  of,,ithei'^I)isb'ict 
of  .Columbia,  vifho  .sh?,ll  upon  receipt  thereof, post  the  same  in 
some  public  place  in  his'  office."  ^°  .  "AU  persons .  shall,  have 
resort  to  the  list  of  names  so  posted  in, the  marshal's  .office, 
and  may  take  copies  without;fee."°f. 

§  471.  Arrests.  The  Revised  Statutes  regulate  arrests  in 
civil  actions  as  follows:  "No  person  shall  be  irhprisoned  for 
debt  in  any  State','  on  process  issuing  from  a  court  of  the  United 
States,  where,  by  the  laws  of  such'  State,  imprisonment  for 
d'^bt  has  been  or  shall  be  abolished."  And  all  modifications,  con- 
ditions, and  restrictions  Upon  imprisonment  for  debt,  provided 
by  the  laws,  pf  any.  State,  shall  be  ajlplicable  to  the  prcicess 
issuing  from  the  courts  of  the  United  States  to  be  executed 
therein;  and  thie  s'ame  course  of  proceedings  shall  be  adopted 
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therein,  .a?  maji  be  adopted  in,  the  courts  of  such  State."  ^  The 
statu);€(i(doeSi  not  apply  to  imprisonment;  for  failure  to  pay  a 
fi,nei^  or  a  penalty ;' ;nor,  perhaps,  tp  imprisonment  in  suits  to 
whiqhjtjbe, United  Sli^tes  is  .a  party,*  i^uch  ,as  a'Suit^tq  enforce,  a 
:^(3rf pityre ;  *  nor,,  it  has  been  said,  to  suits  for  torts.*  "When 
any ,. person,  is ;  arrested,  or  imprigoAed  in  any, State,  on  mesne 
process  or  execution  issued  f rp,m  any  .court  of  .the  United  States, 
in  ;any  civil, ^action, , he  shall  be  entitled:  to,  dis.C-harge  from  such 
arrest  or  imprisonment  in  the, same  manner  as  if  he'  were  so 
£^rrested,i;and  imprisoned  on  |  like  process  from  the  courts :  of 
such  Stiate,',  The  same;  path  may  be  talcen,  and  the;  same  no- 
tice .therepf.  phalli  be  required,  as  may  ^be  provided  by  thg  l^vs^g 
of  i  such  State,  tand  the  same  course  of  proceedings  shall:  be 
adopti^d.  asmay  be  adopted  in  the,' courts  thereof.  But  all  such 
proceedings  shall  be  had  before  one  of  the  commissioners  of 
the  Circuit  .Court  for  the  district  where  the  defendant  is  so 
he-ld.'f  lAi  subsequent  statute  provides  for  the  appointment 
for  the  District  Courts  of  each  district,  of  United  Stsites'  Com- 
missioners, with  the  same  powers-  and  duties  that  were  pre- 
viously given  to  Commissioners  of  the  Circuit  Courts.*  United 
States  Commissioners  have  now  jurisdiction  of  proceedings  for 
the  discharge  of  persons  arrested  on  mesne  process,  issued  out 
of  a  Federal  ciurt,  and  to  obtain  the  arrest  of  a  judgment 
debtor  upon  an  execution  issued  from  such  a  court.®  "Persons 
imprisoned  on  process  issuing  from  any  court  in  the  United 
States  in  civil  actions,,  as  well  at  the  suit  of  the  United  States 
as  at  the  kuit  of  any  person,  shall  be  entitled  to  the  same  priv- 
ileges of  the  yards  of  the  respective  jails' as  persons  cpnfined|ih 
like  cases  on  process  from  the  courts  of  the  respebtive  States 
are  entitled  to,'  and  under  the  like  regulations  and  restric- 
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tions."  ^^  The  effect  of  these  provisions  and  others'  previously 
quoted  **  is  to  make  the  practice  and  proceedings  in  arrests  in 
civil  actions  in  the  Federal  Circuit  and  District  Courts  almost 
exactly  similar  to  those  in  the  State  court's  held  in  their  re- 
specti've  districts. ^^  A  judgment  debtor  may  be  arrested,'  under 
civil  process  of  a  Federal  court,  in  any  case  where  the  State 
practice  authorizes  it.*'  A  person  arrested  under  civil  process 
of  a  Federal  court  may  be  inca^rcerated  in  any  of  the  jails  of  the 
district.**  "Whenever  any  collector  of  the  revenue,  receiver  of 
public  money,  or  other  officer  who  has  reCfeived  the  public  money 
before  it  is  paid  into  the  Treasury  of  the  United  States,  fails 
to  render  his  account,  or  pay  over  the  same  in  the  manner  or 
within  the  time  required  by  law,  it  shall  be  the  diriy'ofthe 
First  Comptroller  of  the  Treasury  or  the  Commissioner  of 
Customsj  as  the  case  may  be,  to  cause  to  be 'stated  the  account 
of  such  officer,  exhibiting  truly  the  amount  due  to  the  United 
States,  and  to  certify  the  same  to  the  iSolicitor  of  the  Treasury, 
who  shall  issue  a  warrant  of  distress  against  the  delinquent 
"officer  and  his  sureties,  directed  to  the  marshal  of  the  district 
in  which  such  officer  and  his  sureties  reside.  Where  the  officer 
and  his  sureties  reside  ;in,  different  districts,  or  where  they, 
or  either  of  them,  reside  in  a  district  other  than  that, in  which 
the  estate  of  either  may  be,  which  it  is  intended  to  ta,fce  and 
sell,  then  such  warrant  shall  be  directed  to  the  marshals, of  such 
districts,  respectively."  *'  "The  warrant  of  distress  s,hall  speci- 
fy the  amount  with  which  such  delinquent  is  chargeable,  and 
the  sums,  if  any,  which  have  been  paid."  *^  "The  marshal  au- 
thorized to  execute  any,  warrant  of  distress  shall,  by  himself 
or  by  his  deputy,  proceed  to  levy  and  collect  the  sum  remaining 
due,  by  distress  and  sale  of  the  goods  and, chattels  pf  Sjuqh  de-. 

10  U.  S.  R.  S.,  §  992.  30],  10  :L.  ed.  465;  U.  S.  v.  Arnold, 
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linqupnt  officii:  j  heaving  givpn  teji  days'  previous  notice  of  such 
intended  sale,  by  affixing  an  advertisement  of  the  articles  to 
b^ ,4Qld,At 't'vvpi-pr^mpre  public., places  in  the  town  and  county 
where,  the  goods  or  chattels  were  taken,  or  in  the  town  or  couuty 
where  the,p>vner  of  sucjji  good^s,  or  chattels  may  reside.  If  t}ie 
goods  and  chattels  be;  npt,  suffiqient  to  satisfy  the  warrant,  the 
same  may  be  leyi^dupon  the  person  ,pf  |8u^h,pffi,ce^,  who  may  be 
comiiiittted  to  prison,  there,  to  remain  unj;il  discharged  by 
due,.cpur^e,.of  law.","  ,j,^"If^the  , .delinquent  officer  ,abs,c.pnds,5  or 
if  goods  and  chattels  belonging  to  him  cann,ot  be  found  sufficient 
tq.^j^l^sly  the  w^r^]a,tj  |;he|mars^al  or  hi^^^d^puty  sliall  proceed, 
npt^y.ithstanding  the  cpm,m,itmient  pf  ,the  delinquent  pfficer,  to 
levy  and  collect  the  sum  whic)i  remains  ,du,e  by  such  delinquent, 
by  ,th§.4is,tress  an4  sale  of  the,gopd&  and  chattels  of, his  sureties; 
having  given  t,en  days'  previotiSi  notice  of  such, intended  sale, 
by  affixing  .an^  ajdyprtis^WPPt  of  tla^  ar,t,icle?,  ,to  J)e  spld, ^at  tw(^ 
or  more  public  places  in  the  town  or  county  wherp  tbe  goods  or 
chattels  were  talcen,  or  in  the  town  or  county  where  the  owner 
resides."  "  ,  f  P^  want  of  goods  and  chattels  of  a  delinquent 
officer,  or  his  sureties,  sufficient  to  satisfy  any  warrant  of  dis- 
tress issued  pursuant  to'  the  foregoing  provisioiis,  the  lands, 
tenements,'  and  hereditaments  of  such  officer  and  \  his  sureties, 
or  so  much  thereof 'as  may  be  necessary  for  that  purpose,,  after 
being  advertised  for'  at  least  three  weeks  in  not  less  than  three 
public  places  in,,|the,  poiuity  or  district  where  such.,  real  ^estate 
is  situated,  before  the. time  of  sale,-  shall  be  sold. by  the  marshal 
of  such  district  or  his  deputy.  "^^  "For  all  lands,  tenements,  or 
hereditanidnts'^old  in  pursuance  of  the  preceding  section,  the 
conveyance  of  the  marshal  or  his  deputy,  executed  in  due  form 
of  law,  shiall  give,  a  valid  title  ;againsit  all  persons  claiming  under 
such  delinq'ueht  officer  or  his  suretifiSi",*"  "The  ainount  due  by 
any  delinqlipnt' officer  is  declared '^tP  be  a  lien  iipon  1jhei  lands, 
tenements,  and  hereditaments,, of  such  officer  and  his,  sureties, 
from  the  date  of  a  levy  in,  pursuance  of  the  warrant  of  dis- 
tress issued  against  hinl  or  'them,  and  a  record  thereof  made  in 
the  office  of  the  clerk  of  the  district  court  of  thp-  proper  dis- 

"u.  s.  E.  s.,'§;3627'.  isjLy.  s.R.  s!,  iiseso.  ' 

18  li."  S.  E.  S.,  ,§  3628.  80  U.  S.  li.  S.,  §  3631. 
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trict,  until  the  same  is  discharged  according  to  law."^^     These 
statutes  are  constitutional.^* 

"'No  enlisted  man  shall,  during  his  term  of  sei-vice,  be  arrested 
on  mesne  jirdcess,  or  taken  or  charged  in  executions  for  any 
debt,  unless  it  was  contracted  before  his  enlistment,  and  ainount- 
ed  to  twenty  dollars  when' first  contracted."**  "Marines  shall 
be  exempt,  while  enlisted  in  said  service,  from  all  personal  ar- 
rest for  debt  or  contract."**  The  prohibitions  of  the  arrest 
of  foreign  ministers,  and  their  domestic  servants,  afe'  qiioted 
in  the  section  on  attachments.**  '    '  ' 

§  472.  Consolidation  at  law  and  in  equity.  The  Revised 
Statutes  provide  that  when' causes  of  a  like  nature  or  relative 
to  the  same  question  are  pending  before  a  court  of  the  United 
States  or  of  any  Territory,  the  court  may  make  such  orders  and 
rules  concerning  proceedings  therein  as  may  be  conformable 
to  the  usages  of  courts  for  avoiding  unnecessary  costs  o'v  delay 
in  the  administration  of  justice,  and  inay  consolidate  said 
causes  when  it  appears  reasonable  to  do  so.'  ,  This  statute 
has  been  held  to  apply  to  suits  in.  equity  as  well  as  at  law,* 
The  court  will  usually  order  a  consolidation  of  several  suits 
brought  for  .the  administration  of  the  same  property,'  or  of 
parts  of  the  same  system,  which  are  operated  as  a  unit  and  de- 
voted to  a  public  service.*    Where  a  railway  company  filed  a 

21 U.  S.  E.  S.,  §  3629.  St.  L.  E.  Co.,  10  Fed.  454;   Davis 

82  U.  S.  V.  Dillin,   C.  C.  A.,  168   '   v.  St.  Louis' &  S.  F.  Ey.  Co.,  25  Fed. 

Fed.  813.  "786.    .         , 

23  U.  S.  E.  S.,  §  1237.  2  .Andrews  v.  ^pear,  4  Dill.  472; 

24  U.  S.  E.  S.,  §  1610.  Wabash,  St.  L.  &  P.  Ey.  Co.  v.  Cen- 

25  U.  S.  E.  S.,  §  369.  tral  Tr.  Co.,  23  Fed.  513.     '     '        ' 
§  472.  .lU.  S.  E.  S.,  §  921;   U.     ■     »  Wabash,  St.  Ll  &  P.  Ey.  Co.  v. 

S.  V.  U.P.  E.  Co.,  98  U.  S.  569,  25  .Central  ,Tr.  Co.,  23  Fed,  513;  Lant 
L.  ed.  143;  Andrews  v.  Spear,  4  v,  .Kinne,  C.  C.  A,,  75  Fed.  636; 
Dill.  472;  Bank  of  Alexandria  v.  '  Toledo,  St.  L.  &  K.  C.  E/Co.  v.  Con- 
Young,  1  Cranch,  C.  C  458:  Wol-  tincntal  Tr.  Co.,  C.  C,  A.,  95  Fed. 
verton  v.  Lacey,  18  Law  E.  (N.  S.),  497  ;'i Cole  v.  Phila.  &  E.  Ey.  Co., 
672;  Weide  v.  Ins.  Co,  of  ,N.  A.,  3  ,  ,140, Fed-  944,  Q47.  ,  See  Central. Tr. 
Chic.  L.  N.  353;  Wabash,  St.  L.  4 .  ,  Co.  y.  McGeorge,  151  IJ,  S,^,129,  3^8 
P.   Ey.   Co.  V.   Central  Tr.   Co.,   23  '  L.  eij.  98. 

Fed.  513;  Ferrett  v.  Atwill,  4  N,  Y.  4  Morton  Tr_..  Co. ,  v.  Metropolitan 

Leg.  Obs.  215;  Holmes' v.;  Sheridan,  St.  Ey.  Co.,  170  Fed.  336;   Gay  y. 

1  Dill.  351;  Young  v.  Grand  Trunk  Hudson   Eivei-   El.  Tower   Co.;   190 

Ey.  Co.,  9  Fed.  348;  Keep  v.  Ind.  &  Fed.  773. 
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bill,  in,  a  .^jt,alje,  court  asking  that  its  property  be  placed  in  the 
hands  of  a.jqepeiyer,  an^  the  trustee  of  a  mortgage  upon  its  prop- 
erty, after  removal  "filed, a,  cross-bill  iu  the  Federal  court  to 
jf.orieGlflse  ,the  mortgage,  and  .-then  began  a  foreclosure  suit  in  the 
State,  CQjji^t,  which  was  afterwards  removed ;  >the  Federal  court 
cpngoIi4?.;ted  ajl  three  proceedings.*,  This  haa  beei;!, done  in  ac- 
^ipj^g.of  ;ej|eG|tmeiitiby  ,the  sarcie  , plaintiff  |Claiming  under  the 
sap:je,  title,  ,against  ^eyera,!,  def  end;4Ats ;  *  in  actions  by  di;ffiereiit 
plaintiffs  against, the  same  defendant,  to  recover  damages,  for 
personal  injuries,Ti,or  for  ,1;he  deaths  pf  ;persons  killed;  at  the 
same  tiime  a.nd  in  the  s,aniej  manner ; '  in:  rtwpi  suits  against  sep- 
a,rate  defeiidaji,1;s,fo5ithe  same  injury,  a^thongh  one  was  an  acr 
tiqn;in  tort.andi  the  other  on  contract;®  when  several,  actions 
were -bipught./beitiis^eeii,  the,, same  parties,  upon  ;different  notes 
with,;the,  same,  maimers,  payees,,  and  .indorsers  j  ^^  where,  several 
ac1ii|(¥P,s,j^t  common  law  were  haged  upon  insurance  policies  on 
the  same.Ji.fei";or  the  same  property,^*  and,  the  defenses  were 
the  same ;  where.  Sfive.Eal ,  aqtions  for  different,  publications 
of  the  same  liil^ei  were  .Iprought  by  the  same  plaintiff  against  the 
different. publishers  qf,  seyeral  newspapers,"  and  where  several 


B  Wabash,  St.  L.  &  P.  Ry.  (Jq.  v. 
Central  Tr.  Co.,  23  Fed..  513.'  A 
creditor's  bill  in  which  'a'  receiver 
has  been  appointed  will  ordinarily 
be  consolidated  with,  an;  ancillafj 
f  preoljosure  ,  suit.  Toledo,  ..St.,  L.  & 
K.  C,  K.  |Col  y,  Cpntineptal  Tr.  Co.^ 
C.  C.  11,'  is  Fed.  497;  Cole  v.  Fhila. 
&  E.  Ey.  Co.,  140  Fed.  944, -947. 
See  Central  Tr.  Co.  v.  McGeorge, 
151  U.  S.'129,  38  L.  ed.  98.  A  bill  filed 
in  aid  of  an'  attachment  may  be  con- 
solidated with  a  bill  to  restrain  the 
enforcement  of  the  attachment ;  and 
the  lattefi  if  subsequently  brought, 
will  then  be  cbnsidfered  as  a  cross- 
bill to  the  fdrmer.  Lant  v.  Kinne, 
CO.'  A.,  75  "Fed.  636;  The' Court 
may  refuse  to  coiisolidate  two  fore- 
closure suits,' when  the  result  would 
be  to  delay  that  Which  was  first 
briii^ftt.  The  coiirt  iiiELy  order  sev- 
eiral    cases    involving    substantially 


the  same  levidenee  to  be  tried,  to- 
gether, and  direct  the  jiiry  to  bring 
in  separate  '  verdicts.  'Mercantile 
Tr.  Co.  V.  Mo.,  K.  &  T.  Ey.  Co.,  41 
.Fed.  ■  8 ; '  Keep.,  V.  I.  &  St.  L.  E;  Co., 
10  Fed.,  454. 

BIbid.     ,,     , 

'  Denver  City  ,  Tramway  Co.  v. 
Norton,  C.  C.^A.,  141  Fed.  599;  Am. 
Window  Glass  Co.  v.  Noe,  C.  C.  A., 
158  Fed.  777.' 

SDiggs  V.  iiouisvillie  &  N.'R.  Co., 
C.  C.  A.,  156  Fed.  564. 

9  Ibid;  ' 

10  Davis  V.  St.  Louis  &'  S.  F.  Ey. 
Co.,  25  Fed.  786. 

11  Mutual  Lffe  Ins.'  Co.  v.  Hill- 
mbii,  145  U.  S.  285,  36  L.  ed'.  70r. 

IS  Falls  bf-Neuse  Mfg.  Col  v.  Ga. 
Home  Insurance  Co.,  26  Fed.  1'. 

13  Butler  V.  Courier-Citizen  Co., 
127' Fed.  1015.       ' 
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actions  had  been  brought  for  penalties  because  of  the  violatidii 
of  the  same  statute.'* '  A  consolidation  was  allowed  when 
cross-actions  had  been  brought  between  the  same  parties  for 
breach  of  the  same  contract.'*  A  consolidation  was  refused 
when  several  actions'  were  pending  between  the  same  parties 
upon  assigned  claims  for  overcharges."  Where  actions  were 
consolidated,  which  were  brought  against  several  insurance 
companies  upon  different  policies,  containing  a  clause  for  con- 
tribution, the  court  ordered:  that  one  of  the  causes  be  trans- 
ferred to  the  equity  docket,  and  the  other  defendants  be  made 
parties  thereto ;  that  the  pleadings  in  that  case  be  "reformed  ac- 
cording to  the  equity  practice;  and  that' thfe  proceedings  in  the 
other  causes  be  stayed."  The  consolidation  of  two  stiits  will  not 
prevent  the  subsequent  rerhand  of  one  of'  them  Vhich  has  been 
improperly  removed ; ''  nor  the  right  to  dismiss  either  of  them.'® 
It  has  been  said  that  a  consolidation  is  primarily  but  an  exped- 
ient adopted  for  saving  cofets  and  delay.  Each  record'  is  that 
of  an  independent  suit,  except  in  so  far  as  the  evidence  in  one 
is,  by  order  of  the  court,  treated  as  evidence  in  both.  It  hais 
been  held  that'  the  consolidation  does  "not  change  the  rules  of 
equity  pleading,  nor  the  rights  of  the  parties,  as  those  rights 
must  still  turn  on  the  pleadings,  proofs,  and  proceedings  in 
their  respective  suits.  The  parties  in  one  suit  do  .npt  thereby 
become  parties  in  the  other,  and  a  decree  in  one  is  not  a  decree 
in  the  other  unless  so  directed.  It. operates  as  a  mere  carrying* 
on  together  of  two  separate  suits'  supposed  to  involve  identical 
issues,  and  is  intended  to  expedite  the  hearing  and  dimiijish 
the  expense."^"     It  has  been  held:,  that,  where  actions  have 

14  B.  &  0.  Southwestern  R.  R.  Go.  v.  Continental  Tr.  Co.,  C.  0.  A.,  pS 

V.  U.  S.,  220  U.  S.  94,  106,  55  L.  Fed.     497,     506,,,  per     I,awton,     J,, 

ed.  384,  388.  citjng  Brevard  v.  Summar,  2  Heisk. 

16  Am.  Tr.  &  Sav.  Bank  v.  Zeigler  (Tenn.)    97,   105;    Lqfland  v,  Cow- 
Coal  Co.,.  C.  C.  A„  165  Fed.  34.  ard,   12,  Heisk,    (Tfinjii)    546,,  .  But 

18  Davis  V.  St.  Louis  &  S.  ,F.  Ry,  see  Ross-Meehan  B.  §,  F.  Co.  v.  So, 
Co.,  25  Fed.  786.           ,    ,     ,  M.  Iron  Co.,  7?,  Fed.  1)57.     In  Mor- 

17  Falls  of  Neuse  Mfg.  Co.  v.  ,Ga.  ton  Tr,  Co.  v.  Metropolitan  St.  Ry. 
Home  Insurance  Co.,  26  Fed,  1.  Co.,    170    Fed.    336,    337 ;    per    La- 
is Colburn  V.  Hill,  C.  C.  A.,  101  combe,  J.:,,  "In  a  sit,uation  so  corn- 
Fed.  50^0.  plicated  as  this  one,  with  so  many 

19  Young  V.  Grand  Trunk  Ry.  Co.,      cpnflipting    mte^sts    and    different 
9  Fed.  348.  suits,  the  court. js  not  inclined  to  be 

20  Toledo,   St.  L.  &  K.  C.  R.  Co.       over   technical    as   to   pleading   and 
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been,  QoiisoUdated',  both  ithe  plaintiffs '*  and:tlie  defendants'^ 
are  entitled  to  the  same  number  of  phallenges  tO;  jurors  as  they 
would  be  if  i  the  eases  had  been  tried  separately.  Where  the 
court  has,  without  objection,  treated  two  causes  as  consolidated, 
theonjissioni.of,  a  formal  order  of  consolidation  is  no  ground 
fflr  error.'' -.>!,;  );■>  ';.•.   ;,  :,;■,,,-.  .; 

§  473.'  Trials.  [The  Revised  Statutes  provide  that  the.  trial 
of  issues  of  fact  in  actions  at  common  law.  in  th,e  Circuit  and 
District,  Courts  sha,ll  ibfi  by  jury.^  .  There  is  .bjat  one  exception 
•  to,  this,  iiain,ely,  whenever  the  parties  or  their  attorneys  of  rec- 
ord'.file  with  the  clerk  a  stipulation  in  writing  waiving  a  jury.' 
Then,  it  is  provided  thait  the  issues  of  fact  may  be  tried  and 
determined  by  a  Circviit  Court  without  the  interyention  of  a. 
jury;  ^nd.thfi  rulings  of  thgj pQurt^ on  th^  trial,  if  excepted- to, at 
the  time  and  inqluded  in  the  bill,  pf  exceptions,  mayibe  reviewed 
in  the  Supreme  Court  upon  a  writ  of  error  or  appeal ;  and  when 
the  findings  are  special,  the  review  may.  extend  to  the  determina- 
tion .o;£  the  sufficiency  of  the  facts;  found  ;.tp;  support  the  judg- 
ment.' Where  the  defendant  defaults,  there  is  no  trial  of  any 
issue,  and  if, the  State  practice  .permits, -the  court  may  itself, 
in  cases  not  specified  in  the  Revised  Statutes  of  the  United 
States,  assess  the  damages,*  or  it  raay  refer  their  assessment  to 
an .  a,uditor.?r  ;  It  has  been  held  that,  when  the  plaintiff  fails  to 
appear  upon  the  trial,  the  proper  practice  is  rto.  impanel  the 
jury  and  di-reet  a  verdict  for  the  defendant.* 

The  Revised,  Statutes, provide:  "In  all  suits  brought  to  re- 
cover the  forfeiture  annexed  to  any  articles  of,  agreement,  cove- 
practice.  If  some  ^ay  can  be  found ,  §  473.  1  V.  S.  E.  S.,  §§  566,  648. 
in  which  the  equities  of  all  may  be  «U.  S.  R.  g.,  §§  649,  700. 

substantially 'secured,'   it    will    be  3  u.  S.  R.  S.,   §§  649,  700.     See 

adopted,  although'  some  novel  prac-     'infra,'  §  474. 
tice  may  be  thereby  pursued."  *  Midland  Contracting  Go.  v.  To- 

21  Butler-  V.    Evening  .Post    Pub.      ledo  Foundry  &,  Machine  Co.,  C.  C. 
Co.,   C.q.  A.,   148   Fed.   821.     But      A.,  154  Fed>"797. 
see    Connecticut    Mutual    Life   Ins.  5  Brock  v.  Fuller  Lumber  Co.,  C. 

C6.  V.  fiirimoii;  188  U.  S./208,  47  L.      C.  A.,'  153  Fed.  272.'  '' 

ed.  446.   "      ■  ■•  •'  6  Patting  v.  Spring  &  C.  Co.,  93 

M  Mutual  Life  Ins,,  Co.  v.  Hill-      Fed.  98;  Schultz  v.  Mut.  L.Ins.  Co., 
mon,  145  U.  S.  285,  36  L.  ed.  707.  U.  S.  C.  C,  S.  D.  N.  Y.,  1881,  per 

88  Gila    Reservoir    &   Irr.;,  Co,  uv.      Shipman,  J. 
Gila  Water  Co.,  202  U.  S.  270,  50 
L.  ed.  1023. 
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nant,  bond,  or  other  specialty,  where  the  forfeiture^  breach,  of 
non-performance  appears  by  the  default  or  confession  of  the 
defendant,  or  upon  demurrer,  the  court  shall  render  judgment 
for  the  plaintiff  to  recover  so  much  as  is  due  according'  to 
equity. .  And  when  the  sum  for  which  judgment  should  be  ren- 
dered is  uncertain,  it  shall,  if  either  of  the  parties  request  it, 
be  assessed  by  a  juxy;" "  Such  a  request  is  too  late  when  made 
after  a  reference  to  an  auditor  by  mutual  consent.*  "When  suit 
is  brought  by  the  United  States  against  any  revenue -offiTjer 
or  other  person  accountable  for  public  money,  who  neglects  or 
refuses  to  pay  into  the  Treasury  the  sum  or  balance  reported  to 
be  due  to  the  United  States,  upon  the  adjustment  of  'his  ac- 
count it  shall  be  the  duty  of  the  court  to  grant  judgment  at  the 
return  term,  upon  motion,  unless  the  defendant,  in  open  court 
(the  United  States  attorney  being  present),  makes  and  sub- 
scribes an  oath  that  he  is  equitably  entitled  to  credits  which 
had  been,  previous  to  the  commencement  of  the  suit,  submitted 
to  the  accountiiig  oificers  of  the  Treasury,  and  rejected;  specif y- 
iiig  in  the  affidavit  each  particular  claim  so  rejected,  and  that  he 
cannot  then  safely  come  to  trial.  If  the  court,  when  such  o'ath 
is  made,  subscribed  and  filed,  is  thereupon  satisfie'd;  a  contin- 
uance until  the  next  succeeding  term  may  be  granted.  Such 
continuance  may  also  be  granted  when  the  suit  is  brought  Upon 
a  bond  or  other  sealed  instrument,  and  the  defendant  pleads 
non  est  factum,  or  makes  a  motion  to  the  court,  verifying  sUch 
plea  or  motion  by'  his  oath,  and  the  court  thereupon  requires 
the  production  of  the  original  bond,'  contract,  or  other  paper 
certified  in  the  affidavit.  And  no  continuance  shall  be  granted 
except  as  herein  provided."  '  "In  suits  arising  under  the  postal' 
laws  the  court  shall  proceed  to  trial,  and  render  judgment  at  the 
return  term ;  but  whernever  service  of  process  is  not  made  at 
least 'twenty  days  before  the  return  day  of  such  term,'  the  de- 
fendant is  entitled  to  one  continuance,  if,  on  his  statement^  the 
court  deems  it  expedient;  and  if  hejmakps  affidavit  that  he  has 
a  claim  against  the^  Post-Office  .Department,  which  h^s  been  sub-, 
mitted  to  and  disallowed  by  the  Sixth  Auditor,  specifying  such 
claim  in  his  affidavit,  and  that  he  could  not  be  prepared'  for 

■/U.  S.  R.  S.,  §  961.  9U.  S.  K.  S.,  §  957. 

8  Brock  V.  Fuller  Lumber  Co.,  C. 
C.  A.,  153  Fed.  272. 
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trial'  at  such  term  for  want  of  evidence,  tlie  court,  if  satisfied 
thereof,  may  grant  a  continuance  Until  the  niext  term."  ^^  "In 
all  suits  for  the  recovery  of  money  upoit  debentures  issued  by 
the  collectors  of  customs,  under  aiiy  act  for  the  collection  6f 
duties,  it'shall  be  the  diity  of  the  court  to'grant  judgment  at 
the  return  term,  unless' "the  defendant,  in  open  court,  exhibits 
some  plea,  oin  oath,  by  which  the  court  is  satisfied  thait  a  cpn- 
tintiance  is  necessary  to  the'  attainment  of  justice;  in  which 
case,  and  not  otherwise,  a  continuance  until  the  next  term.may 
be  granted!"  ^^  "AVhen'siiit  is  brought  on  any  bond  for  the  re- 
covery of  duties  due  to  th^  United  States,,it  shall  be  the. duty 
of  the)  court  to  grant  judgment  at  the  return  term,  upon  mo- 
tion, unless  the  defendant,;  in  open  court  (the  United  States 
attorney  being  present),  insL^es  oath  that  an  error  has  been  com- 
mitted in  tihe,.  liquidation  of  the  duties  demanded  upon  such 
bond,  specifying  the  errors  alleged  to  have  been  committed,  and 
that  the  same  have  beenl  notified  iia  writing  to  the  collector  of 
the  district  l^efore  the  said  return, term,;  vifhereupon  a  continu- 
ance may  be  granted,  until  the  next  term,,  and  no  longer,  if  the 
court  is  satisfied  that  such  continuance  is  necessary  for  the 
attainment  of  justice."'** 

JSfo  State  statute  **^ox  constitutional*  provision  regulating 
the  manner, of  the. trial,*'  or  applications  for  postponements  or 

10  U.  S.  E.  S.,  §  958.  the  contrary;  and  that  there  was  no 

11 U.  S.  R.  S.,  §'  959.    ^  necessity  of  a  formal  waiver  of  a 

12 U.  S.  E.  S.,  §  960.      I  trial' by  jury/   Harniiska,  v.  Dolph, 

iSNudd  V.  Burrows;  91  U.  S.  426,  C.  C.  A.,.  133  Fed.  158. 

23  L.  ed.  286;  Indianapolis  &  St.  L.  W  St,  Louis,  I.  M.  &;  S.  Ey.'  Co.  v. 

E.  Co.  V.  Horst,  93  U.  S;  29.1,  23  L.  Vlckers,   122   tj!   S.  ,360,   30   L.  ed, 

ed.  898.    Where  an  attorney  admit-  1161. 

ted,  in  open  court,  that  the  defend-  IS  Nudd  v.  Burrows,  ,91  TJ.  S.  426, 

ants  could  not  sustain  the  defense  23  L.  ed.  286;   Indianapolis  &  St. 

whicii  they  had  pleaded,  and  that  L.E.  Co.  v.  Horst,  93  U,  S.  291j  23 

plaintiffs  were  entitled  to  the  relief  L..,ed.  898;  Vicksburg  &  M.  E.  Co. 

prayed^  for,  and  consented  that  judg-  v.  Putnam,  118  U.  S.  545,  30  L.  ed. 

ment   be   entered   in   favor   of   the  257 ;  St.  Louis,  I.  M.  &  S.  Ey.  Co. 

plaintiffs;,  it  was  held  that, his  au-  v.  Vickers,  122  U.  S.  360,  30  L.  ed. 

thority  so  to  do  must  be  presumed  1161,, 

in  the  absence   of  any  evidence  to 
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coiitinuances/®  or  form  of:  a  verdict, ^'^  or'  the  custody  of  the 
jury/'  or  providing  for  the  tj-ialof  a  class  of  cases  before  a  judge 
without  a  jury/*  compulsory,  references,  in  a  special  class  of 
cases,  such  as  an  aption.on,  an  account,*"  or  linajting  the  powers 
of  the  judge  to  comment  on  the.fafcts  iuihischargeto  the  jury,** 
or  directing  that  such  charge, be  in  writing,**  or  providing  that 
papers  read  in  evidence  may  be  taken  into  the  jury-room,*'  or 
forbidding  the  separation  of  a  jury  between  the  charge  and  the 
verdict,**  has  any  infljience  upon  the  practice  in  the  ~  Federal 
courts.    This  matter  is  in  the  discretion  of  the  court.**    But  it 


16  Texas  &  P.  Ey.  Co.  v.  Nelson, 
50  Fed.  ,8].4.  A  continuance  or  ad- 
journment of  a  trial  because  of  the 
absence  of  a  witness  should  not  be 
granted  unless  the  moving  party 
shows  that  he  exercised  due  dili- 
gence in  seeking  to,  procure,  his  at- 
tendance pr  testimony  and  that  his 
attendance  can  probably  be  secured 
at  the  subsequent  term,  St.  Louis 
Stave  &  Lumber  -Cq.  v.  TJ.  S.,  C.  C. 
A.,,  177  Fed.  178;  Armour  &  Co.  v. 
Kollmeyer,  C.  C.  A.,  161  Fed.  78. 

17  Indianapolis  &  St.  L.  R.  Co.  v. 
Horst,  93  U.  S.  291,  30  L.  ei.  1161; 
Abbott  v.  Curtis  &  Co.  Mfg.  Co.,  25 
Fed.  402;  U.  S.  Mut.  Ace.  Ass'n  v, 
Barry,  131  U.  S.  100,  33  L,  ed.  60 
For  example,  a  direction  that  ex 
emplary  damages  must  be  separate 
ly  assessed.  Times,  Pub.  ,Co..  v 
Carlisle,  C.  C.  A.,  94  Fed.  7,62; 
McEIwee  v.  Metropolitan.  Lumber 
Co.,  C.  C.  A.,  69  Fed.  302,  319,  If) 
C.  C.  A.  232;  Toledo,  St.  L.-  A  W. 
R.  Co.  V.  R,eardon,  C.  C.  A.',  159 
Fed.  3G0,  holding  that  a  judge  may 
refuse  to  isubmit  special  interrogato- 
ries to  the  jury  because  they  were 
not  filed  until  the  summing  up. 

.  18  Liverpool  &  L.  &  G'.  Ins.  Co.  v. 
N..&  M.  Friedman.  Co.,  C.  C.  A.,  133 
Fed.  713. 

19  Klever  v.  Seawell,  65  Fed.  393. 

20  Howe   Mach.    Co.   v.    Edwards, 


15  Blatcbf.  402;  U:  S.  v.  Eathbone, 
2  Paine,  578 ;  Sulzer  v.  Watsori,  39 
Fed.  414.       ,  ,,; 

ZlVicksburg  &,  M.  R.  Co.  y.  Put- 
nam, 118  U.  S.  545,  30  L,  ed.  257; 
St.  Louis,  L  M.  &  S.  Ry,  Co.  v. 
Vickers,  122  U.  S.  3^0,  30  L.  ed. 
1161;  U.  S.  V.  Phila.  &  R.  R.  Co., 
123  U.  S.  113,  31  L.  ed..l38;  Rucker 
V.  Wheeler,  127  U.  S.  85,  93,  32  L. 
ed.  102,  105;'Lovejoy  v.  U.  S.,  128 
U.  S.,  171,  32  L.  ed:  389. 

22Nudd  V.  .Burrows,  91  U.  S.  426, 
23  L.  ed.  288.  Rules  of  court  are^ 
valid  which  require  that  requests 
to  charge  must  be  presented  to  the 
court  and  the  opposing  ,  counsel  at 
the  close  of  the  evidence  and  before 
the  argumentu  and  that  they  be 
plainly  written  and  so  framed  that 
the  answer  thereto,,  by  a  simple  af- 
firmation or  negation,  will  ,be  -full, 
direct  a^d  explicit.  Keystone  Bank 
V,  Safety  Banking  &  Tr.  Co.,,  179 
Fed.  727.  The  ^court  may  refuse},  a, 
request  as  made  too  late,  when  der 
layed  until  after  the  jury  was  sworn 
before  their  retirement.  Astruc  y. 
Star  Co.,  182  Fed.  7051 

23  Nudd  V.  Burrows,  91  U.  S.  426, 
23  L.  ed.  286. 

24  Liverpool  &  L.  &  G.  Ins.  Co.  vV 
N.  &  M.  Friedman  Co.,  C.  C.  A.,  133 
Fed.  713,  716,  66  C.  C.  A.  543. 

26  Ibid.;  Guardian  Fire  Ins.  Co.  v. 
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has  been 'said'  that  the  sufficiency  and  scope  of  pleadings,  and 
the  form  and  effect  of  verdicts,  in  actions  at  law,  are  matters 
in  which  the  Courts  of  the  United  States  are  governed  by  the 
practice  of  the'  courts  of'  the  State  in  vsrhich  they  are  held.'**  A 
State  statute  authorizing  a  imotion  for  judgment  non  obstante 
veredicto  has  been  followed.*''  The  State  practice  in  the  with- 
drawal of  jurors  may  in  a  proper  case  be  followed.*'  The  inan- 
ner  of  the  selection  of  jurors  and  their  qualifications  are  sub- 
scribed, by  statutes  of  the  United  States.^'  Each  party  has  the 
right  i  to  i three' peremptory  challenges  in  a  civil  case.'"  The 
power  of  the  Courts  to  make  rules  regulating  the  taking 
of  testimony  in  actions  at  common  law,  has  been  denied."  It 
is  the  general  rule  of  the  Federal  courts,  that  the  cross-examina- 
tion of  a  witness  shall  be  lirilited  to  the  subjects  of  his  direct 
examination;  '*  but  where  a  witness  for  the  plaintiff  has  dis- 
closed, upon  his  direct  examination,  part  of  a  conversation  or 
transaction,  the  fact  that'  the  entire  conversation  or  transac- 
tion constitutes  an  affirmative  defense  is  no  bar  to  its  dis- 


Central  Glass  Cp.,  C.  C.  A.,,  194  Fed. 
853. 

86  Gray,  J.,  in  Glenn  v.  Sumner, 
132  U.  S.  152,  156,  33  L.  ed.  301. 
Sec  Bond  v.  Dustin,  112  U.  S.  604, 
28  L..ed.  835;  and  §  360. 

SVGoehrig  v,  Stryker,  17*  Fed. 
897;  Smith  v.  Jones,  181  Fed.  819. 
But  see  Slocum  v.  N.  Y.  Life  Ins, 
Co.,  228  U.  S.  364.   ' 

zsSilsby  V.  Foote,  14  How.  218, 
220,  14  L.  ed.  394,  395. 

MMutualL.  liis.  Co.  v.  Hillmon, 
145  U.  S.  285,  36  L.  ed.  707 :  supra, 
§371.  See  Stoiie  V.  U.  S.,  C.  C.  A., 
64  Fed.  667. 

sou.  S.  E.  S.,  §§800-8^2;  Brewer 
V.  Jacobs,  22  Fed.  217 ;  Xpvejoy  v. 
U.  S.,  128  U,  S.  171,  32  L.  ed.  38!); 
U.  S.  V.  Chaires,  40  Fed.  820;  U.  S. 
V.  Paxton,  40  Fed.  136;  U.  S.  v. 
Ewa,n,  40  Fed.  451;  Eao  parte  Far- 
ley, 40  Fed.  66 ;  Walker  v.  Collins, 
50  Fed;  737;  Pullman's  P.  C.  Co.  v. 
Harkins,  55  Fed.  932;  Parker  v.  U. 
S„  151  U.  S.  396,   38  L.  ed.   208; 


Turner  v.  U.  S.,  66  Fed.  280 ;  infra, 
f  S26. 

81  Randall  v.  Venable,  17  'Fed. 
163;  Flint  v.  Board  of  Com'rs,  5 
Dill.  481 ;  McLennon  v.  Kansas  City, 
..St.  J.  &  p.  B.  E.  Co.,  22  Fed.  198. 
Contra,  Warren  y^  Younger,  18  Fed. 
859. 

38  Resurrection  GoldMin.  Co.  v. 
Fortune  Gold  Min.  Co.,  129  Fed. 
668.  The  trial  court  may,  in  its 
discretion,  allow  a  more  extended 
examination.  California  Fruit  Can- 
ners'  Ass'n  v.  Lilly,  C.  C.  A.,  184 
Fed.  570.  The  trial  judge  should 
not  interfere  in  the  cross-examina- 
tion of  a  witness  by  questions  or 
commenting  on  his  testiinony, 
Klauder-Weldon  Dyeing  Mach,  Co. 
V.  Gagnoii,  C.  C.  A.,  183  Fed.  962, 
965;  but,  except  in  an  extraordina- 
ry case,  a  judgment  will  not  be  re- 
versed for  that  reason.  Ibid.  An 
exception  taken  to  an  offer  of  tes- 
timtjny  is  good,  although  the  wit- 
ness was  not  actually  called  to  the 
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closure  upon  cross-examination.^*  The  trial  judge  may  allow 
a  witness  tx)  give  testimony  in  a  narrati%'^e  form;  and  if  such  a 
witness;  states,  irreJ,eV;ant  or: incompetent  .matter  lit,  is  the  duty 
of  the  injured  party  to  arrest  the  narrative  and  move  to  have 
the  irrelevant  matter  stricken,  out.'*  It  has  been  said,  that^  or- 
dinarily, a  party  who,  calls  witnesses,  a,lthough  not  bound  by 
their  testimony,  cannot  insist,  that  they  are  nnwQfthy  of  be- 
lief, and  that,  unless  self-cont;radicted  pr  inherently  iniprobable, 
it  cannot  be  disregarded.'*  It  has  been  ,  held :  -that .  where  a 
party  has  been  surprised  by  .thp  testimony  of  his  own  witness, 
the  court  has  discretionary  ,ppwer  to  a-Uow  him  to  offer  evidence 
that  before  the, trial, the  witness  made  a  contradictory  statement; 
and  that  where  the  previous  statement  is  in  writing,  he  is  per- 
mitted to  call  the  ^attention  of  thp  witness  i  to  .the  parts  which  con- 
tradict the  testimony.  It,  is  an  abuse  of  discretion,,  to  exclude 
the  entire  statement  Avhen  offered  by  the,  other  side  as  evidence 
fqr  the  purpose  of  impeaishment.'^.  The  determination  as  ,to 
whether  a  witness  is  competent  to,  testify  as  an  expert  rests 
largely  in  the  discretion  of  the  trial  judge  and  will  rarely  be  a 
ground  for  a  reversal  upon  Writ  of  error.*'  Experts  fnay  be 
asked  hypothetical  questions,  based  upon  the  view  of  the  facts 
in  evidence  taken  by  the  counsel  for  the  interrogator,  although 
the  facts  are  in  dispute ;  andy  upon  cross-examination,  such  wit" 
nesses  may  be'  aSked  hypothetical  question^,  based  on  different 
facts  which  the  cross-iexaminer  claims  have  been  proved."  Ob- 
stand. -Scotland' County  v,  Hill,  112  Boston' &  M.  E,  Co.,  C.  C.  A.,  184 
U.  S..'i83,  5  Sup.  Ct.  93,  28  L.  ed,      Fed.. 211.  ,    ,  ,      '^  ,, 

692 ;' Missouri  Pae.  Ey.  Co.'  v.  Caa-  33  Eesurreetipn  Gold  ,  Min.   Co.,,  v. 

tie,  C.  C.  A.,  172  Fed,  841,  844.  It  Fortune,  Gold  Min,  Co.,  129  Fed. 
is  improper  for  the  court  to  with;      668,  ,,.-,, 

hold  rulings  upon  various  objections  3*5^.  Pae^  E.  Co.  v,  Charles,  C.  C. 

to  '  questions    in    depositions    until      A.,  51  Fed.  562,  571. 
after  the  answers  have  been  read  to  36  u.    S,.    v.  ,  Barber    Lum.ber ,  Co., 

the    jury.    'State    of    Missouri    v.      173  Fecl.|  948..    ,     ,    ,, 
Henckpn,   C.   0.   A.,    174  Fed.   624.  36  Gyiffin,  Wheel  ,60.  v.  Smith,  C, 

See  Chicago,;  jA.  &  St.  P.' Ey.  Co.  V.       C,  A.,'j73 'Fed.,245. ' 
Newsome,   C.   C.  A.,   174   Fed,   394.  STjrfontanfl,    Ey.    Co|.,   v.,  VVarren, 

For  a  case  where  i't' was  held  not      137   U.,  S.  348,  353,  34  l!  ,ed.,  681, 
improper,  to    refuse    to    strike    out      683 ;    Stillwell   Mfg.   Co.   v. ,  Phelps, 
from  a  deposition  an  answer  which       130  U.  S-  5,20,  32  .L.  ,ed.  1035.^ 
was  not  responsive  tp  a  question  on  38  Assets,  Eealization,  Co.  v.  Wel- 

cross-examination,  see   Partridge  v.      lington,  C.  C.  A.,  1,9/4  Fgd.  87., 
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jections' to 'til©!  admission  of  evidence ■  ^  wMch  state  no  ground 
foniitsl  exclusion^,  cannot  support  valid  fexeeiptions,' unless  the 
defeats,  could  ioi  have  been  cured,  upon  the  trial.*®  When,  be- 
f obe'the  submission  of  a  cage  to  the  jtiry,=  irrelevant  evidence  pre- 
viously admitted  was  withdrawn  and  the  jury  instruct-ed  to 
disregard  the''^ame!,'dt:was  held  that  aii-  exception  to  its  admis- 
sibn  could  not  be  sustained.*''  i' It  has  been  held  that  when  a 
party  inspeet's,  a  tpapeir  produced^  by  his  iadversary  at  his  request 
upon  (the  trial  and  then  fails  i  to  offer  it  in  evidence,  dt  ihay  be 
put  in  evidence  iby  his  opponent.".^  The  jury  may  bei  allovsred, 
under  jthe  custod,y  of  an  officer,  to  leave  the  court-room  and  in- 
spect a  machine  or  plape.*^  A  judgment  may  be  reversed  for  an 
e,rro,ne,Qi^s  r^ulijcig  .as_,1;o  the  ;order  qi  ih&  examination  of  wit- 
nesses,*' It  h^ipr been. held,:,  that  where  ^e,  plaintiff  in  an  action 
for  a  persohal  injury  exhibits  .tp,  the  jury  the  part  of  his  body 
that  has  been  injured,  the  defendant  may  require  himi  to  submit ' 
the  sain'e  to  a  surgical, examination;**  and  that  where  articles 
are  produced,  by  a  party  upon  the  trial,  the  court  may  permit 
the . application  of  .chemical  tests  to  them;*?,  although,  there  is 
no , S,tate  .statute  upon  the.  subject.  It  has  been!:held  'that  a-  judg-' 
ment(will  notibe  reversed 'because' a  par^y 'was  denied  the  -i^gjit 
to  open  and  close  to  the  jury.*®  A'judgmeht'will  not  be  reversed 
because^  of  improper 'reih'arks  by  counsel  during  the  trial,  unless 
a  ruling  u,pontli6,S|Ul?ject;.wap  requested  from  the  trial  .qo-urt, 
^d  ap  e^^eeptjon;  duly 'taken.*'!  Where  such,  remarks  aTe.  with^ 
drawn  and  the  jury  instructed  to- ignore  the  same,  a  judgment 
will  not'' ordirJaMy-'be 'reversed  because 'th^  doujt  overruled 

89Siga-fus    t:  ■  PoW'r,  'C.    0.'  .'Al,'  E.  go.  v.  N,  B.'S.'Co.,  '48  Fed,  is/,' 

8*  FBdi  43'6,  '4gS|'28''a'C'.  A';  Ws;  lk/l95'.     "      '       "        '  ;  ""'' 

Kiish  v.'Weyoh";  l-Akz!  99,' 12^  '_'  ''ife  Hall  vl  w'eare,"92"U'.  ^S.428','iS 

■'«"Pei«sylViiik'  'Co."  v.'  Eoy,   ISZ  £;' ed!  Bpff;  Day  -ir.'  Woodworth,  13 

IK  8. '45'3'/ 26  t."  ed.  i4i:          \     \'  How.  363,  W"  L.'ed. 'isl;  Lancaster, 

''Si  E(4'ifeon'^'l.' Light  do.  Y.' U.'  ¥;  V."  dollins,  listr.'S.  22^V,'l29!  L.  ei'^ 

m:tiiWrig]'b6!;'45TkA'^SSl'   '-'"'"  373.^    As  to,  the   power   of  ^counsel' 

' 'iZ'fiWeiiS  fl'Moi' Palo. 'liif.'Co.;  3.^,  t'cJ'ifekd'kse's'in  thf  p'reserice  of.  the 

ML'Slh-l'"  ■'   '■    "■'  '*'  '"  '"   '"'  "''■  jti'ry,^'sc!e'Hastings''v.''No,,-'Pac.  Ky. 

^■'4^''0'Co'A:M1  V.  Mnkylv'a'iik' Cd.,^,  Co./ '53'  Fed,'.  224.  ',  feee'' Ikiann    v. 

C.  C.  A.,  118  Fed.  989"^""'  "''  '    '  '"''  Dempster,  'ci'c.'A.,  181' 'F^'d.-^^'.'J ,'  ' 

•'ift'Ch'i^ag'o   k'  N.-'W.   Hy."'6(3.'V  '«')' Toledo,  St.,  L.'i  'W.'.E.'cL'v,. 

Kendall,  C.  G}A.,-M  md.k/\   '*'  H'owe;'G.  C.'A.,  191' FeUrT"?:^'-'  Car- 

'•^s-iJun'dlie'r^"'*;  ""Aliiany  ;&'  R.  ''l!*&  li^ie  y.'  U.  S;;b.  V:  A.,  19*4;  Fed-  S^f. 

S.  Co.,  32  Fed.  501-;'''Jbhfe'son' S'.  S'  I"-;.      t:,iv,K,M          .:,i!,     ,,       ../ 

Fed.  Prac.  Vol.  II.— 98. 
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an  oLjectioib,  tjaereto  wHen  first  madej*''  In;  the  iabsence  of  a 
State  statute,  op  practice  giying  such  authority,  the  trial  judge 
has  no, power  to  order  a  compulsory  non-suit  ;*' ibut  he  may  do 
so*°  or  dismiss  the  colnplaint-  if  sthe  State  practice  permits 
that  to  be  dtine*  The  plaintiff  may  consent  to  a  non-suit:*^ 
but  not  after  the  commencement  of  the  trial,  without  the  leave 
of  the  court,^*  unless  a  State  statute  gives  him  an  absolute  right 
so  to  do.°*  A  State  statute  regulating  non-suits  should  be  folr 
lowed.'^  ilt  has  been  held:  that  a  voluntary  nonsuit  cannot  be 
taken: after  a  verdict  has  been  directed  for 'the  defendant.** 
But  after  a  verdict  and  judgment  in  his  favor  a  plaintiff  was 
allowed,  pending  a  motion  for  a  new  trial,' to  have  the  suit 
discontinued  against  one  of  two  joint  tort  feasors  who  were 
defendants.*''  The  court  may  submit  to'  the  jury  preliminary 
questions  of  fact,  and  after  their  verdict  thereupon,  either  sub- 
mit the  whole  case  to  them  or.  direct  a  verdict  updii  all  the  is- 
sues, as  the  circumstances  require.**     Where  an  issue ;  of  fact 


«  St.  Loiiis  &  S;  F.  E.  Co.  v.  Rose, 
CO.  A.,  159  Fed.  ]29. 

,49  Elmore  jv.  Grymes,  1  Pet.  ,469, 
7  L.ed.  224;;  D'Wolf^  ,v.,p,abaud,  1 
Pet.j476,  7  L,  ed.  227;  Craue  v.  Mor- 
ris,' 6 '  Pet.  S^8,  8  L.  ed'-.^S^U;  Silsby 
v.'-Foote,  14  How.  218J'  14"  L.  ed. 
394;  Castle  v.  Bullard,  23  How.  172, 
16  L.  ed.  424;  Board  of  Oom'rs.  v.  ; 
Home  Sa,v.  Bank,  ,C.  C.A.,  2Q0  F,ed.  ; 
28.  See  Moss  v.  City  of  Pittsburg, 
C.  C.  A.,  Ifii4  Fejl.^  325.  „  ,    . , 

50  Russo-Chinese  Bank  y,  Nai 
Bank  of  Commerce,  C.  C.  A.,  187 
Fed.  80;  Board  of  Com'rs  y.  Home, 
Sav.  Ba.nk,  C.  C;  A.,;  2q6  Fedl  ;2f!.| 
B,ut  see  Slocum  v.  N.-  Y.  Llfp,  Ins. 
Co.,   228   U.   S.   364.    ,    ,,,\  .; 

Bl  Central  Trangp,  Qc).„y.-  PuU-, 
mail's  P.  C.  Co.i  139  U.  S.'24,  38-40, 
35  L.  ed,  S5^  60,  61;  Paul  v.  Dela-^ 
ware  L.  ,&  W.  R.  Co.,  ,130  Fed.  95.1. 

52  Elmore  v.  Grymps,  1  Pet.  469, 
7  L.  ed,.  224.  See  W,orthingtoii  v., 
McGoug:h,  C.  C.  A.,  192,  Fed.;/512. 
An    "involuntary    nonsuit"    ordered 


at  the' plaintiff's  I'equfest  is  equiva- 
lent '  to  a  voluntary  nonsuit.  Duffy 
V.  Glucose  Sugar:  iRefining  Co.,  141 
Fed.  206.-  _  ,,,:,,      ;,.,:,;. 

53  Johnson  v.  3,aney,  S^  %d.  670. 

Sl^Etna  Life  Ins.  Co.  v.  Lakin,  0. 

C.    A.,   59' 'Fed.  '989';    Francisco   v. 

Chicago  &  A.  E.  Co.,  C.*C.  A.,  149 

Fed.  354;  Meyer  y.  National  Biscuit 

,.Cp.,  ,C.,  G.,A.,,168i,F,ed.  906;     f      ;,   / 

55  Connecticut  Fire  Ins.  Co.  v. 
Mpniyg,  C.  G,  A.,.177  Fed.  893. 
'  66 Parks  ,v'.  Southern  Ey.  Co.,  C. 
C.  A.,  143  Fed.  276;  Huntt  y.  Mc- 
Nfipiee,  C.  C.  A.,  p.4^^  Fed.  29.3,.  Con- 
tra, Chicagoj  M.  &,St.  P.  Ey..  Co.  v. 
Meta^staff,  'C,.  \C,  A.,  101 ,  Fed. ;  769, 
where  the  State  practice  permitted 
it,  aftei-  the  judge  (had  announced 
his  intention  to  direct  a  verdipt  fo.ri 
the  ,  deif ejndapt^  but  no  ,  sueli ,  v«T<Jict 
had  been  made,,  ^    ■ 

,67T€xa^,&  P.  Ey.  Qo.  v.  Sheftall, 
C;  d'  A.,  133  Fed.  722. 
.  68  Elizabeth,  v.;  Fitzgerald,  .0.   C. 
£,  114'Fe,d^'547,'; 
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c'ondemiiig-  liarisdictional  allegations^'  siich  iasi  differences  of  ci't- 
izienship,  is  raised  witk  other  issues,-  all  the  issnies  are  tried  to- 
geth'er,:  in  'the' absenee  sffiany  Stated  paractice  to  !the *  contrary ; 
b*ut  thfe  'jUTFy  ■  should  be  requested  to  make '  a  separate  finding  as 
to %hB' jurisdictional  allegations;  independent  from  theij?' general 
verdict.*^         ,  •  :  ..  ■  '         "    '•■ 

■  iThe  trial  judge  may  direct- a  verdict  for  either 'party  in  a 
case  where  the  evidetice  is  such  as  to  majje  it  proper  to  set  aside 
a  verdict 'in  faVor  of  i  the  (Other.  ^''  Upon  a  imotibiitO' direct  a 
verdict,  fce/groundsl  of  the  motion  should' 'be  stated."  It  has 
bi^en-' 'said'  to  be  'the  ^  better'  practice  for  the  court  to  hear  the 
arigumentiaiid  decide- the  motion  in  the  absence  of  the  jury;  but 
the  presence'  of;  the'  juryf  at  comments  upon'  the  evidence,  'wben 
m'ade  by  Ae-judge,  is-  noground  for  a  ngw  trial.  ^^  Such  a  mo- 
tion cannot  be  granted  if  made  before '  kU  the  evidence  of  both 
p'ai?ties  is  Closed;**-    Where,  after 'such  a  motion  made  at  the 


59illdbierls -■  V.  iafigeiiljaei„'C.'  C. 
A'.,.lltf'Ped;-'349;  --"'s</-  ''li-l   ■<^■^ 

'  60  Eandall'iv.  S." '&  O. 'EV  Co.,  109 
VVS-Mf'S,  27  L."  eaf  1003;  Biint  v. 
Sierra  Butte  G.  Min,  Co.,  138  U.  S. 
483;  34  L.'ed.  lOsY;  Hathaway  v. 
East  Teiin.,  V.  &  Gt  &  Co.'  ZSiFed. 
489;  Hodges' i v.- 'KiniWallVC;  C:  A., 
104  Fed.  TiSft'oiiicnSil  mhi  €o:y. 
Dttike, 'O.  -C.  A.,  199  fed:  '572!.'  '  Tlie 
IticoHsiBteiiey 'Between' tWp'a'iittiS'^ 
testimbiiy  aiid  .'"tlialJ-  given  -  by  hiiri 
Upon'a'forimer'triaij'wSs  held  to  be 
in  'itself  a,'  sufticierft'  reason  for  a  4i- 
re'ctibri'of  a  Verdi'dt  in  fator'of  the 
ft^fendaril;.  ■- 'Sirii'th-  v.  Bbatbn  'Ele- 
vated'Ry;  06.,  'C:  C.  A'.,  384  Fed'. 
38?'.  A  'judgifienC-  will'  not  'be'i'e-' 
vfert6d '  lie'cauSd '  thie' '  coiiTt  'ief ^yed '  td 
awfect-a'^Wdie-'6,'-'when  <;he  onlj'  jtls-' 
tific'atJoh'of 'suBH  a  direction  was  a 
faiilui'fe' to  prove'  'a  fact,'  such  iaS  it 
failui^^ '  ltd  ,ta;ke  dut '  lettetf s  ,  of '  m' 
liJinistr^iicinj  •thfe'"eiisteft'e'e'  of  -v^HlfcH 
had,  been  assumed'  oh'  the'  trial, 
Gh^t&'w', '0.4;  'tS.  R.  Co. 'V.' Jac'kl'bn, 
61  -Q.-A:,  -ISfe-'Fed.  '792,'  '79-^;  'nof 
when  it  involves  a'tuIinig'lhi&lrecA 


ebnfl^t  witli  the 'theory  upon  which 
both 'pfl,pMes  iriei  tfie'  eaae.'IJouis- 
ville  '&  ^N.  E.!  Co.  v.  Wom'ack,  C.  O. 
C,  173  Fed.  75'a,  97  C.  C.  A;,  566. 
Ih  -the'Seveiith  Circuit;  it  was  held 
td  be  nd  error  td  deny  a  nlotiori- fiir 
the  direction  of  a  verdict  for  the 
d'ef^ndan't'  where  no  statement  'of  tiie 
point,  'in  'which'  there  is  contended 
td  be  a  la-fek  of  evidence,  was  speei- 
fied  on  tlie  inotion.  Adams  v.  'Shirlc, 
C.  C.'A:,  104  'Fed.  54,  43  C.'C.  A'., 
407.  In  the^  First,  '6'Halldiran  v. 
McGuirk,  C.  C.  A.,  167  Fed.  493,  93 
C.  €.  'A.,i  129,  and  in  the  Siidh  (3ir^ 
cuit,  Erie^  Ei  Cd'.  v.'  Schultz,  C.  C: 
Aj,-  173  #ed; '  758',  a  different'  r^ile 
pVevaiils:  See  Atlantic  Tetra  Odtta 
Cd.  v-.:iMsttons'  Supp'iyie&.,'Ol  C.  A., 
180 'Fed.- ■  332.'"   •'  ''     "'■' 

'BIN.  '?.*  T.'S.  S.  Coi  v.  Anderi 
son,  C.  C.  A.,'  50  Fed^  462';  U.  S. 
ifef'Bknfc  of  iMetrdpoiisj^lS  Fet.  377> 
10  L.  ed.  774.  ■'' 

88  Hlin'ois  Cent.  EV  Co.  v..  Grfffin, 
C.'C.  A.-,  80' Fed.' 2758.  -      ' -'      ' 

«3  Wal'ker-A'.  -Windsor  Nat.  Bankj 
C.-C.  A.,'5l6  IFfed.  70.      '    ■ 
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close  of  the  plaiutiff's  case  ihas  been  denied,  the  defendant  of- 
fers evidence  on  his,  6wn  behalf,  any  error  in  denying, thfo  mo- 
tion is  cured.**  Ai  verdict  can  only  be  directed  when  no 
recovery  could, be  had  by  the  party  against  whom- the- verdict  is 
given,  upon  any  view  which  could  pi'operly  be  taken";  of  \  the 
facts.**  When  both  parties  move  for.  a  direction  of  a  verdict, 
that  is  a  submission  of  the  facts  to  the  court  for  decision  find 
its  finding  is  conclusive ;  unless  ■  there  is  no  evidence  as  to  a 
fact  essential  to  support  the  judgment,?*  but  not  where  a  party 
moved  in  the  alternative  either  for  a  verdict;  in,  his  favor,  or, 
in  case  that  were  denied,  that  he  might  have  leave  to  [go  to i  the 
jury.*''  After  such  a  motion  has  been  decided,  it  is  too  late 
for  the  unsuccessful  party  whose  motion  for  a  direction  has 
been  denied  to  ask  leave  to  go  to  the  jury.*'  The  sufficiency  of 
the  evidence  to  justify  the  verdict  will  not  be  reviewed  on  writ 
of  error  unless  a  motion  for  the  direction  pf  a  verdict  was  made 


64  Columbia,  &  P.,  .S.  E.  Co.  v. 
Hawthorne,  144  U.:S,  202,,  204, ,  3,6 
L.  ed.  405 ;  Northerni  P;ac.  JR.  Co.  v. 
Charles,  C.  C.  A.,  51  Fed.,  562,  572; 
Southern  Pae.  Co.  v.  Hamilton,  C. 
Cr  A.,  54  Fed.,  468;  U,,.S,  ,Fidelity 
&,6.  Co.,v.  Board  of  Com'rs,  iC.  C. 
A.,  145  Fed.  144;,  Fidelity  &  Cas- 
ualty Co.  of  New  York  v.  ,Thomp- 
son,  C,  C.  A.,  11  L.E.A.(N.S.,)  1069, 
154  Fed.  484;  Leyer  v.  U.  S.,  C.  C. 
A.,  183  Fed.  1,02;  Bell  v.  Union  Pae. 

B.  Co.,  C.  C.  A.,  194  Fed.,  36§;  Har- 
mon V.  Flintbam,,C.  C.  A.,  196,  Fed. 
635;  Atlantic.  Coast. Line  R.  Co.  v, 
Connor,  C.  C^  A.,  194r  Fed.  409.     ,, 

66  Washington  Tr.  R.  Co.  y.'  Mc- 
Dade,  135. U.  S.  554,  571,  34i  L.,  e(i. 
235,  241;  Dunlap  V.  N.  E..  R.,Co., 
130  U.  S.  649,  32  L.  ed.  1058;  Kane 
V.  N.  Central  Ry.  Co.,  128  U.  S.  91; 
Louisville;  &  N.  R.,  Co,,,  v.,  Woodson, 
134  Uv  S.  614,  621,  33,  L.  ed.  ,1032, 
1034. 

66  City  of  Deiianoe,  v.  McGonigale, 

C.  C.  A.,  150  Fed.!  689;  ;Aijderson 
V.  Messenger,  C.  C.  A.,  158  Fed. 
250;    Sena   v.    Am.    Turquoise    Co., 


220  U.  S.  ,497,^55  L.  ed.,  559;  ,Inter- 
state  Life  Assur.  Co.  v.  Daltpn, ,  C. 
G.  A.,  165  ;Fed.  ITft;  .Melton  y.  P<en- 
sae.Qla;Bank  &  Tr.  Co.,  G.  C.iA,,  190 
Fed.,  126.  .  ,,      .:  ,     ,  •       i,    .      ,  ,  . 

67CharlQtte  Nat.  Bank.  v. ,  South- 
ern Ry.  Co.,  C.  C.  A.,  179  Fed.  769, 
where  a  request;  ^t  the  same  time 
for  ,peremjptory  instructions: and  for 
special  charges  I  relatiiig:  to  (Conflict- 
ing evidence  to  be,  given  iii  case  the 
former  were  refused,  were  held  not 
to  ,b,e  a, waiver  , of, the,  right,  tp,,,gp 
tp^ the, jury  upon  a  disputed  ques- 
tion i  of  ,f,ac<<;  Pensaopl^,  .State.  Bank 
v.  Merchants'  &  FajTTners'  Bank,  180 
Fed.  504,  holdijig  that,  in;;such,,a 
case,,  the  movipgi,  party  must'  spe- 
cifically point. ,  ou,t,  .the  facts  upon 
Wjiichihe  relies  as,  undispiited.  For 
a  decision  upon  a  naption  to  compel 
the,;plaintiff  to  elect ,  between  two 
cajises  of,,  action,  See  Califprnia 
Fruit  Ganners'.  Ass'n;  v.  Lilly,  C.  C. 
A.,  184,F,ed,,-,570.,  ,,     _,,.,     ,  ,  „, 

68,Insursince,Cp.  of  Jfprth,  An^eri-; 
qa  V.  Wisconsin  Cent.  Ey.  Cp.,  0.  C. 
A.,  ,134,  Fed,,  ,794.,;  _,.  ',;  „  . 
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by  the  pliaintiff  in  error  at  the  conclusion  of  the  evidenbe.*'  The 
judge  ;nxay:falsd  comment  mpon,  the  facts,  provided  that,  when 
■the  evidence  is  . conflicting,  he  makes  it  clear  to  ihe  jury  that 
they,  aria  ( not  rbound  by  his  opiriion.3''  Exceptions  to  a  charge 
or  to  a  refusal  to  charge  rrtuist  be  notM-tef ore  the  jury  retire'." 
jTheiCQUrtimayi  recall  a-juryi  which  haai  retired,  and  give  new 
instructions,''* seven'  inithejabstencerof  counsel ;  ^  although,  usu- 
allyyit  should  not,  -in,  the  absence  of  counsel,, ' give  further 
lin&lru'etions,  as  to  the  correctness'  of  which  there:  can  be  any 
quiestionj*;.  lEvenan  a  criminal  case,  whercy  after  a  trial  is  be- 
gun,: it  is  discovered,  that  a  juror  is ^  disqualified,  tthei  court  may, 
iunderi  proper  eircumstamces; .  discha!Fge<  the  i  jury  and  order; a 
new  trial,  against  theJiefendanf's  obje^tidnisJ*  In  an  action  for 
damages  i  becaulse  of ,>i}he;  infringement:  of  '■  a  jiatent  for  a  design, 
if  the .  plaintiff  Succeeds  ithe  verdict  niusit  be  for '  at  least  thsr  sum 
■of  jtiwo  hundred  and  fifty  dollars.7^  In  actions  for  the  infringe- 
ment of  copyright,  the  verdict  mi^at  be,  in^  the  case  of  a  ■Qew;s- 
paper  reproduction,  of  a  copyrighted  photograph,  not  ihore  rthan 
two  huiidredi  and  not  less,;than-- fifty  idoUars.  ilh  no  other  case 
shallitheyicxceed  five  thousand  idoUars,  nbr  b^  less  thanutwo 
hundred  and  fifty  dollars;;  but  .the  cpurt  may,;  in  its  discretion, 
award;  "First.  In  the  ease. of  a  painting,  >statue,  or  sculpture, 
ten  doUara  for  feveryiinf ringing  ebpy.imadsr  or  jsold  by  or  found 
in  ;the! ;  possession;  of  [the  injE ringer ;  or  j  his  agents,  or  icmfploy^es  ■■; 
^^pnid.  .In;  the  fjaseof :iany,'rW,o];k  prfuffierated,  in  SjeRtiftn, five  of 
this;  Act^  jexcep^  ^  pa,inting,  ^statpe,  or,  s,c]ilpture,.  one. dollar  for 
every einf longing j9;9py,.m^(lep^  s.old  by,  03i^,^o,i^^d,  in,the;,pg|S^e^- 


'7 

' "'69  German 'lii's!   Co.   of   I'reeport,  '^i^  S'.  ^'^-ifs'lnt  Co.;  C.' C.  A.^'^'lSg 

111.  V.  Ffederi'dkl  CI  O.  A.;  38  Fled'.'  FM:  8^7.'   '''    ■"           '='    -     '^'l'"' 

144;  Joplin  &,  P.  Ry.  Co.  v.  JPayne,  '1  Phelps  v.  Mayer,  15  How.  160, 

a.  C.  A.;  l-M'Fed;  3»7.f  ff' i«'l'^  "  14  L'.  ed.  643;  Drumm-Flatb  Com- 

\  •  70,;vac1cBbTifrg  ■&  M.  Ri'GoJ  vJ  Piit-  missioB  Co.  v.  Edmisson,  208'U. ■^. 

nam,  118.  U.  SjiiS^Si,  SOIL.  dd.aaT"';  ■5S^,'52!Lred;'606.'    ■''•'■^■'       T  ' '^ 

«ti  Eouis,-:!..  M;  &   S.   EyJ  Co.  v.  '  •'^Allia  v.  tl.  S.^  ISS^  01  SJ  117, 

-TPiAersir.lZZi  Uii'S-.'  360i   SO'ti.i'ied.  39  L.  ed.  91.                                 ■  '' '■ 

1161;  U.S.  V.  Phila.  &  R.  E.  Co.,  78  Ftfurnier  v;  Pik^,  1^8  Ted. '991. 

-123.  U."  S.  lis,  SlilJ.  ed.  138;  Rucfcei'  «  Ffaurhier  f.  Pikej'  128  Fed.  '991. 

V.  Wheeler,  127  U.  S.  85,  93,  32  L."  ■    M^hompsoh  v.  U.  S.,  199'XJ.  S. 

.ed.fl02,:iOS;  Ija\*joy  v.  U.  S;,'128  271,'39iL.^ed.  146.      :            -- 

U.   S.    171,   32   L.   ed.   389;    inJVa,  7«Act  of  Feb'y.  4,  1887,  24  St.  at 

.§C479j    But,  see  Starr  v.  U.  S.,  153  L.  S87,  6  Fedi'St;  Anii.  J603i  Coinp. 

U.  S.  614,  628;  38  B.  ;edw'841j  FullM  St.  3398,  Pierce  Fed.  Code,  §  8785. 
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sion  of  the i  infringer  or  Ms  agents  or  employees;- Thirds'  In 
the  case  of  a. lecture,  sermon,  or  address,  fifty,  dollars  for  every 
infringing  delivery;  Fourth.  In  the  case  of  a  dramatic  or 
dramatico-niusical  or  a  choral  or  orchestral  composition,  one 
htindfed  dollars  for  the  first  and  fifty  dollars  for  every  subse- 
quent infringing  performance;  in  the  case  of  other  musical 
compositions,  ten  dollars  for  every  infringing  performance."  " 
In  actions  for  the  infringement  of  patents '"  and  trade-marks^'" 
after  a  verdict  is  rendered  for  the  plaintiff,' the  court  may,  in 
its  discretion,  enter  judgment  thereupon  for  an  additional  sum, 
according  to  the  circumstances  of  the  case,:  not  exceeding  three 
times  its: amount,  besides; costs.  In  one  case  the  court  amended 
tlie  verdict  by  the  addition -of  interest,' where  it- was'  shown;  by 
the  affidavits  of  all  of  the  jurors,  that  they  intended  that  in- 
terest should  computed  :  from  a  certain  date,'"  but  a  verdict 
for  the  plaintiff  upon  a  specified  cause  of  action  cannot,  after 
the  discharge  of  the  jury,  b^  amended  so.  as  .to  show  a  finding 
for  the  defendant  on  the  other  causes  of  action,  when  the  jury 
were  not  asked! before  their  discharge  what  their  finding  was 
upon  the  same^"  An  order  made  subsequent  to  the  verdict  to 
strike  out  evidence  wwnc  pro  Hunc  as  of  the  date' of  the  trial 
will  not  cure  an  error  in  admitting  the  same,,  even  though  there 
was  no  exception  thereto  at  the  time  of  the  trial.*^  It  has  been 
held  that  a  judgment  will'  not  be  reversed  when  the  court 'has 
requested  the  jury  to  find 'up§n''^pa'fticular  qiiestions  of  fact, 
bebause  the  jury  failed  to  answElr  an  interr6ga'fofy,''iinpr'(yvident- 
ly  submitted,  concerning  .'a  fact  which  ivas'not  disputed.*'   ~  ' 

§  474.  Trjals  fjy  t,he;  cpurt.    ^There  can  be  nOrtrial  by,i;he 
court  of  issues  of  fact  in  an  r action  at  comi^iqn  law,  except  by 

,  ■'.  .  ■    -■['-.■         '■  .'iiivi.'i,  .  ,    .0  -.      .  "       '■  ■  .       ■  ;     " 

"Act  of  ,Mar.  4,  lfl09,  35  St.  at  »i  Chandler,  v.  Aiidrewsi  CC'  A;, 

L.    1075,    g,  25,  .Pierce.,  Fed.  ; Cede  19^  Fed._^54a;  where  one'flf  .the rde-/ 

Supp.,  §  1587.    S,?e,MaiHt  Exp.  Go.  fei)da.B,ts  sued  jointly  filed  a  sepa- 

,v,  Life  Ppbt-Go.,.^..  C.  .A.^192  Fed.  rate,  jpl.es,!  of   justification,    iti  was 

899.                                     .  held.;that  heiwas-not  prejudiced  by 

MU.  S.-R.  S.,  §  4919.J  5  Fed.  St.  a   verdiefe  assessing  damages   s^pst- 

Ann.  ,552,  Pierce  Fed.  Code,  §:  8784.  rately,  against  Mm'  and   his.  asso- 

■  w  Act  ;of  Mar.  2,  1007,  34.  St.  at  ciates.                     ;               ,  ,„,   ,.     , 

L.    1251,    §   19,   Pierce  ,Fedt    Code,  saGoehrig  v.. ;  Stryker,  r ITA' ' Fed. 

I  8825;.   ,    ■.               I., If  ;     ',.'     -  897.,    '.c,-,-    .;        '..,:.>■  = 

soElUott    V.    Gjlmore,.    145   ;Fed.  ,?3DluSim,-Fla;to-  Commission    Co. 

964,                       "!•,■■'             .. '.  y. 'Bdmissen;  208  U.  S;.  534.      - 
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the  Consent  of  the  parties;'  'even  in  a  case  where  theStatfe 
statute  permits  such'  a  trial.*  The  Revised  Statutes  provide: 
'^Issues  of  fact,  in  civil  cases  in  any  Gircuit  Court  may  be  tried 
ahd  determined  by  the  Court,  without'the  intervention  of  k' jury, 
"whenever  the  >iparlfii'es,  idr  their,  laibtoririeys;  of  record,  file  with 
the  clerk,  a  stipulation  in  waiting  waiving  a  jury.  jThei  finding 
of  the  court  upon  the  facts,  which  may  be;  either  general  or  spec- 
ial,,shall  hav^  the,sanieie;fect .as.nthe.ivprdiet  of  a; jury."^-.  "When 
an  issue  of  fact  in  any  civil,, cause  inja  Circuit  Court  is  tried 
and  determined  by' the  court  without  the  intervention  of  a  jury, 
according  to  iseption,  six  hundred,  and  fbrty-nine,  the  rulings  of 
'ilhe' Goiirt  in  th'^-prd^ess  of  ithe  trial  of  the  eatise^  if  excepted  to 
at  the  tipie,  aiid  duly  presented  by  a  bill  of  exception?, ,  inay 
he  .ijeviewed  by  the  Supreme , Court  upon  a  writ  of  error  or  upon 
appeal ;  and  when  the  'finding  is  special  the  review  may  extend 
to  the.-deteirniiination  of  the,  sufficiency  of  the  facts  found  to 
support  the  judgment."  *'  There  is  no  express  provision  of  law 
authorizing  the  review,  by  writ '  of  er!f br,  of  any  errors  cdih- 
mitted  on' the  trial  of  !ah.  action  in  a.  District  Court,  tried  by,  a 
ji^dge  by  ccj^sentwitliiojat  a  jury,*]  but,  .under  thej  Judicial  Code,, 
it  seems  ttha,t  -the  statute  nojw:  appliesvto-  such  a  court.^  If  the 
stipulation  is  hot  iri'vp^ritihg' the  jbdginent  will  be  valid;''  but 


'§'  474.     i-Klever    y. '^eawell,   '65 

■Fed.  SQa.  '     ''  /      '   '■'  '■''    ■'" 

■2  Klever '  v.-  Seawell, '  65  Fed.  393. 

sui  S.  R.  S.,  §'649.'     ■'    ■      -  '     ' 

4U.  S.  R.  S.,  §  700.  See  Mafioti 
Phosjjhate  -Co;'  v.  Cummer,  60  I'ed. 
873;  Vera  Cruz  &  P.  R.  CaJv.  Wad- 
dell,/C.  G.  A.,il55  JFedi  401/-  '    '     * 

s  Rogers  v.  tJ.  S.,  141  U.  S.  548, 
35, li.  ed.  8S3i;  CaMpbell -v.-TTJiS., 
S&i-  U.  S..9P,,56!  L.  ed.  6^4;-U.  S. 
.v-„jSt..i]:ioMa,  I.  ¥■.,&  .§v,Ry.  Oo„  ,0. 
C.  A.,  169, Fed... 73;  Frank  y.  V.S.; 
C.  C.  A.,  192  Fed.  7864.;,  ,  -i  ,v  ;  j;j 
,  6  Jud.  Code,;  §  29i,  36  gt.- atr L. 

-,7  pampjiell.  y,  Bqyreau,  2;^  How. 
223)  16  t.  ed.  96;.. Bond  v.,.Dustm, 
112  U.  S,  %4j,  q06,  38„L,.ed.  835, 
§36;' 'taVcoti;  y!' Fjrierid,.' C.  C.  A., ,17^9 . 
Fed.    676.   ■  The   most    appropriate 


proof  of  a  compliance  ,witii  the  sfkt- 
utfr-  is  the  inclusion  of  ,tlie  stipula- 
tion in  the  judgment  roll.  Bond  v. 
Dustin,  112  U.  S.  604,  28  L.  ed.  835. 
A  staiiement  in  the  finding  0^  tacts, 
the  record  of  the,,  judgment  entry, 
Si"  the 'bill'.of  exceptions  that  such 
a  stipSiation  was  maHe  in'  writing, 
will  be  siittcient  proof  of  a  compli- 
ance ^Vith  the  sjiatutei  Keayiiey  v. 
•Case,'  12 ,  Wk\\.  ^'275,'  '.284, ''  2(j'  'l'.  ed. 
SSiS)'  397;  Dickinson  y.  Planters' 
Sanlj, '16  Wall.  2i50,  21  t. '  bd. ,  27'8  ; 
Bond  V.  Dustiri,  112  tj.,'s!','60i',  '607, 
ii  L.  feii;' 835,''836.  lib,  seems  that 
wneri  the  court  has  authority  to  re- 
fer a  case,  lipoh  ebrisfent  in  writing 
only,  ail  order  tfe'at  the  case  be  re- 
ferred) which  expressly  states  that 
it' is  ma^e  "by  coiiseilf  of  the  par- 
ties," necessarily  implies  that  such 
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the.appSU^fe  court  cannot  reyerge  the  ,sajne  for  any  e.rj?oj?,iji  the 
admission  or  exclusion  of  evidence,  or  because  the  levidence 
was;  insufficient  to  warrant  the  finding  of  the;  judge,  orup&n 
anyj-other  question; of  law  growing  out  of  the  evidence.'  The 
stipulation'  waives  an  objection  that  the  suit  should  have  been 
brought  in  equity  and'  not  at  law,  or  vice  versay  and  a;ny'  other 

defect  in  the  form  of  the  action.'"       -  ;i'    

The  court's  findings  may  be  gdnei'al  br  special,*^  but  they 
should  not  be  both.^^     They  have  the  same  effect  as'the  yiei*- 


consent  was  in  writing.  Boiid  v.  > 
Dustin,  112  U.  S,.,;604,  607,;, 28,  L. 
ed.  835i  836;  Boogher  v.  Ingurance, , 
Co.,  103'  U.  S.  90,  26  L.  ed.  310.  'A 
recital  in  the  jlidghifent  that  botli 
parties  announcing  '*ready  for  trial" 
formally  'waived  a  jury  in  open 
court,,  is  insufficient.  Columbus 
Compress  ,C!p.  v,,  .tJ.\  S.  .Fidelity  .  & 
Guaranty  Co.,  C.  p.  A.,  186  Fed. 
487.  A  statement  in  a  bill  of  ex- 
.  ceptions  "that  the  cause  came  on 
for  hearing,  and  a  jury  having- been 
impaneled  and  ,swpri>,  and.  the,  in- 
troduction of  evidence  having  been 
cQmmence,d,  by  stipulation  of-  par- 
ties hereto  duly  entered,  ,,^he  jury 
was  withjirawn,  trial  ,  to  ;  jury 
waived,"  was  held  to  be  insufficient 
to  shovf  that  a  written  stipulatiqn 
was  filed?  Cudahy.P.  Co.  y.  Sioux 
Nati  Bank,  C.  Q.  A,,^  69,  Fed.'  182. 
A  stipulatiqn  that  the,  case  be 
marked  "jury  jcaiyed  tentatively" 
was  held  ,not  tobg  in  compliance 
with  th^  stjatute.-, Merrill  y,  Floydj, 
■9.  p.'  A.",  53 'Fed,,  172!  "A;"^.tip^'la- 
tion,  which  reserves  tjie  right  to  gp 
to  the  jury  in  case  of  a  certain 
ruling  which  was  not  ,made,  is  in- 
sufficient. ]  Smith  v.,  Weeks,.^  C.  ,C. 
A., ,  53  Fed-  758..  W^i.e™  the  case 
was  tried  before  a, judge  under  an 
order  providing,  by  consent,  that,  it 
be  so  .tried,  and  that  if  it  shoul^d 
appear  to  the,  judge  ..that  there,  wer? 


questions  of  fact,  the  same  be  sub- 
sequently (Submitted  to  a.;; jury;,  it 
.w.as.^eld,  itlia.t  jthe.  Supreme  Cour.t 
.Gpuld  riot  consider  on  appeal  rulings 
of  the  judge  upon  th^'  trial.  Andes 
V.  Slausbn,  130  tr^S.  438,  32  L.  ed. 
989j  a  :  istipulation  cannot  'b'e 
amiended'  nunc  fro  tunc.  Smith  v. 
Weeks,  C.,  C.  A.,  f  3  Fed.  758.  ,      ,, 

8  Campbell  ,y.-  Boyreau,  21  How. 
223,  16  L.  ed'.  96';  Bond  v.  Dustin, 
112  U.  S.  664;  28  L.'ed.'83d;  Spald- 
ing V.  Manasse,  131  U.  S.  65,*  33  L. 
;  ed.  86 ;  jAn4es  v.  Slaiison,:  130  U.  S. 
435,  32  L.  ed.  989;  Hayden  v.  Og- 
den  Say.  .?ank,  C.  C.  ,A.,  158  Fed. 
90;  Erkel  V.U.  S.,  C.  C.,:A.,  169. 
Fed.  65^3 ;  ,  Keeley  v.  -  Ophi,r:.;  Hill 
Consol.'JVIin.  Co.,  C.  C.  A.,  169, Fed. 

.59'8.  ■;'    .,■.<       .11-,    -   .  '    ,■    ,- 

9 Burton  v., Platter,  C.  C,  A.,  53 
FedvQOl..,  ,  .';.,.,       .  ,  . 
•    10  Fisher  y.  Knight,. .C.G.  A.,  61 
Fed.  ,491.       ^    ,'       ' 
'lllU..  S.iE.  !&;..§  :649-;   Meaffli  > V. 
Mississippi  Leveei  Gom'fs,  109  Ul  S. 
•268,'27  L.  ed.  930;  British  (J. 'Min. 
Co.  V.  Baker  S.  Mjii.  Co.,  139  U.  S. 
222,  35  L.  ed-.*l47;''         '        ' 
■'  Wtr.^S.  ti.  S.',-  §  649;'  'Nbrris  v. 
Jackson,  9  Wall.  125,  19  L.  ed.  6&8; 
tj,"y^.^*.-  Dawson,^  101  p'.  S.'569,"25 
L,'. e'di^bl' ;  'ft^'^lieily  v.^ Campb'elj,  )'fp 
til.S.  ,418,  29  X.  ed-,  669^,  Hayden  v. 
Ogden  Sav.  Bank,  C.  0.  A'.,.  158  ied. 
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diet  of  a  jury."  A  special  feiding  is  controlled' by '  a' general 
findirtg'in  favor  o£' one  pflrtyil^on  all  the  issues  and  no  error 
then 'c'Eiii  be  'assi^ed'  to' the'  s'ani6;"  A  statement  of  facts  in 
an  opinion  is  not  a  finding.^*  «.Even,  it  has  been  held,  when 
it  is  riffei'red  to 'in  the  judgment.**'  A  stateTthent  of  facts  in  an 
opihioii "  or  abiU  of  excepti6nSj"'is  not  a  finding.  Where  there 
is  no  finding  of  facts,  but' merely  a  stipulation  that  either  party 
may  refer  foj^certaih  testimony  in  other  suits  and  rely  upon  the 
same,  the  court  of  review  has  no  jurisdiction  to  determine  the 
questions  of  law  thereupon  arising."  Mt  has  been  held  that 
additional  findings  cannot  be  made  iat  a  subsequent  term.3' 
Where,  ispeoialf.findings, are  made  and  they  are  insujEcieat  to 
support  the:  judgment,:  ■  there  { will  be  a  reversal,*"  and  it  has' 
been  held  that  do  excfeption  is  needed  to  raise  this  objection.*' 

90;  Nat.  Surety  Co.  v.  U.  S.^  C' C. 
A.;  20b  Fed'.  142. 

IS  Meath     v,'    Mississippi  "llevee 
Com'rs,  l09  tr.  S. '^68,  2'?  Lied.  930; 
British,  Q.  Min.'Co.  v.  Bakex  S.  Min." 
Co.,  139  U;  S.,a22,  35  L..ed.  147. 

l*ConsoI.'  Cparfao.  v;  Polar  W.' 
lee  po'.,  'C.;;G'/A.,';iQ6"  Fed.'  798; 
Lehman  v.  Dickson,  148, jtJ.S.' 71,  37 
L.  ed.'373/'  Welib',  vl  iSfat.Bank  of 
Eepulilicl  C.  C.  A.,  146,  Fed.  717^ 

iSKentuclcy  L.  .M^  Co.'  v..,fianii'l- 
ton,  63  Fed.  Sk';  "fork,  v! , Washburn,' 
C.  a  A.,  l29  Fed., 564.  Cowfra,, un- 
der ike  Alaska  Code,  Lindeberg  v. 
Doverspifce,  C.  C.'aI,  141  Fed.  59. 

ISHayden  v,|6gden  Saiv.  teanlc,,C^ 
C.  A.;  15,8'  Fed.  '90;  Paqiflc  Sheet 
Metal,  .Works  y.  Californian  Can-, 
neries  Cp.,  C.  C.  A.,  ■l'64  !Fed.  980; 
Keeley  k.,  Ophir  Hill  Consol.  Min. 
Co.,  C.'fc.' A.,  169  Fed.  598;  Gibson 
V.  Lutherj C,  C.  A.,  196  ii^ef  2(J3. 

IT  Lehmans  vi'  Dickson,  148  U.  S. 
71,  37  L.  ed.  37JI;  Ken^tucky  L.  M. 
Co.  y!  iTamiltpn,  63  Feid.  9.^;;Y.orl<; 
v.'Washliurn,  C.  C.  A.,  129  Fed,.  ;56i' 
'  'i»0em'y-'  fa.Tit,  134  TJ.  S.  398, 
33  L.'ed'  969;  Davenport  v.  Paris, 
1 3B'  t!.  s!  Wr  34  -L.  ed.'  548. 


19 Lang  V.  Baxter,  69  Fed.  905; 
Streeter  v.  Sanitary  District  of 
Cliicagq,  C.  C.  "1.,  133;' Fed;  124; 
Jackson  v.  MutiJal'Life  Ins.  Co.,  186 
Fed.  447.  It  seems  that  fifldings 
may  be  filed  by  aii  order  of"  "tTie 
judge  who  tried  the' case,  nunc  pro 
tutic,  at  a  term  stibsWquent  to  the 
entry  of  judgment  on  his  decision. 
Insurance  Co.  v.  Boon,  95  U.  S.  117, 
24  L.  ed.  395;  BUt  see  Hickmin' v. 
Fort  Scott,  141  U.  S.  415,  35  L'.  ed. 
773.  ^  ■'■ 

«i>  Saltohsitail  V.  Birtwell,  150  tJ. 
S.  417,'  37  L.  ed.  1128i  Chicago,  fil 
I.  &  P.  Ry.  Co.  v;  Barrett,  C.  C.  A., 
190  Fed.  118;  Mason  v'.  Smith,  C. 
C.  A.,  191  Fed. '50^  i  .Guarant|y  Tr, 
Co.  T.  3Koei)Ier,,  195  ted.  669.  'a 
special  finding,  which,  is  not  con- 
tained in  the  record  but  appears 
pnly  in  .the  bill  of  exceptions, ,  doe? 
npt  qualify  one  that  is  general.  U. 
S.,y.  Cleage,,C,-C.,  A.,  161  ,T:ed.  85. 
81  Webb  y.,  »t,  Bank,  C.  C.  A., 
146  Ifed,.  717 1  Guaranty, Xr,, Co,  v., 
Kpehier,  195,  Fed,  ,  669.  Contra, 
Press  y.  Davis,  C.  C.  A.,  54  ,Fpd., 
267 ;  Mason  v.  Smith,  C.  C.  A.,  19l' 
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Where  tjie  pl^dings"*.  gj"  thfe-  agreed  facts*'  do  not  (.support 
the  judgineut,  there  will  be  a  reversal  in.  any  cage.  Where  th§ 
court  overruled  deinurrers  fto.  several  pleas  ,and^the;FP  Wl^^^,  PR 
findings,  it  was  held'  t]jat,,th6rg  must;  be  &  Reversal  'ij£,  any  oiie 
of  tlie  pleas- was  ba,d,**  It  has  been  said  that:the  court|  c.^n^o,t 
examine  the  evidence  to  see  yvhether  a  finding  of  f act- is  justi- 
fied ;  **  but  if  the  uncontTafiieted  evidence  entitles  a  party  to  a 
judgment  in  his  favor,  and  he  duly  requests  a  ruling  and  finding 
to,  that  effect,  and  excepts  to  a  refusal  thereof,  the  judgment 
wiU  be  reversed  even^if  nO;  special  findings  were  made.**  'Not, 
however,  it  has  been  held,  when  there  was'  no  exception  below.*'' 


Fed.  502;  Fellman  v.  Royal  InS.  Co., 
C;  C.  A.,  185  Fed.  &89. 
~  22  Michigan  Home  Colony  Co.  v. 
Tabor,  C.  C.  A.,  141  Fed.  332;  Mil- 
ler V.  Housto,n  City  Ey.  Co.,  C.  ,C. 
A.,  55  Fed.  366. 

88;U.rS.,  V.  Cleage,  C.  C.  A.,  161, 
Fed.  85 ;  T^lcptt  v.  Friend,  0.  C.  A., 
179  Fed.  676,    ,   ,    \ 

24  Miller.  T.  Ho,ust,on  City  Ey.  Co,, 
C.  C.  A.,  55  Fed./366,      .  . 

26Tyng,v.  Grinnell,  92  U.  S.  ,467, 
23  li,  ed,  733;  Dooley  v,  fefise,,  180 
U.  S.  126,  45, L.  red.,  497;  Eeed  v. 
Stapp,  C.  C.  A./52  Fed.  641,  644; 
Syracuse  Tp.  v.,  Rollins,  C,  Q. ,  A., 
104  Fed.  958;  West  v.  East  Cosist 
Cedar  Co.,  C,  C.  A„  113' Fed.  737; 
York  V.  :  Wasljburii,  C.  C.  A.,  129 
Fed.  ,564;  Delaware,  L.  &  W.  E.  Co. 
V.  -Kutter,  C.  C.'  A.,  147  Fed..  Si!;' 
Swensen  v.  Cunningham,  C,  C.  A., 
157  Fed.  753;  Hall  v.  .Western' 
Union  tel:  Co.,  C.  C.  A.,  i:62  Fed. 
eST;  Pacific  Sheet  Metal  Works  v. 
Californian  Canneries  Co.,  C.  C.  A., 
164  Fed/ 980;  Marinette  Sawihill 
Co.  V.  Scofi'eld,  C.  C.  A.,  174  Fed. 
562;  Union  County' Nat:  Bank,  Lib- 
erty, Ind.  V.  Ozlan  Lumber  Co.,  C. 
C.'  A.,  17&  Fed.  710;  Meyer  v:  Ever- 
ett Pulp  &  Paper  Co.,  C.  C.  A.,  193 
Fed.  857;  Bell  v.  Union  Pac.  R.  Co., 


C.  C.  A.,  194  Fed.  366;iTelker  v. 
fFirst  Nat.  Bank  of  Cincinnati,  Ohio, 
C.  C.  A.,  .196  Fe^.  200.  r  It  h,as  ,been 
held,  that  it  cannot  review  a  ques- 
tion ,of ,juixed.  fac,t,and  lawr,  ,wh|;jiv 
the  question '  of  layv^  has  nqt  .been 
reserved  by  some  proper  exception. 
U. ,  S;  Fidelity  &  G.  Co.  v.,  Board  of 
.Com'rs,  145,  Fed.  1.4;4. 

26  St.  Louis  .v.  ,'W(estern  U.  Tel. 
Co,,  'MS^,!!,  'S^'j^C:  37  ,L.  ed'.,  380; 
West  V,  East  Coast'  &ecLar',Ca,,  p.  Cr 
A.,  113  Fed.  737,' 739;  Paul  'v.^.Delai 
ware,  L.  &  W.  R.  Co.,  ;gb,Fgd' .951-, 
it;  S.' Fidelity  &  G,  Co.  v^  Board  of 
Com'rs,  145  Fed.  14^;  Delaware, j^L. 
&  W.,-E:',Po'.  V;'  Kutter,; 'brc. 'a., 
147'F'e4'.'  §1;  X^!:'8.^\.  Robertson,,  C. 
C.  A.,  183  Fed'.' 711;  Union  County 
Nat,  Bank,  Liberty,  Ind.  v.  Ozan. 
Lumber  Co.,  C.  C.  A.',  179  ':f"ed.  ijjO; 
Felker  v.  First  Nat.  Bank,  C.  b.  A.,. 
i9'6  jeo(.'  200.  IBut  see  Adam  v.  N.' 
Yl'jLif^'lns.  Co.,  'C.  ,C.  A.,  113  Fed. 
303;,  B,erwi'nd-^hite'Co;al"Min.  Co. 
v:"iiiari;in,"'C.  C.'a.,  '124  Fed.'. ,313; 
National  Sijrety  Coi  y.  ]  Cincinnati, 
N^  0.  &  T.  P.  Ey.  Co.,  C.'C.  A.,  l45 
Fed.  34.  ''    \    ..     ,, 

27National  Surety  Co,  v.  ,Ci,ncin- 
nati,  N;  0.  &  T.'P.  By.'  Co.,  C.  C; 
A.,  145  Fed..  34.  An  excep-tioiv  "to 
each,  all,  and  every,  of  sa,id  finding, 
conclusion  .  and    judgment"    made 
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It'  seems  ijli'Wsucli'  a  request  may  be  too  late  if  not'  made  until 
after  the  judge'  M's^  annoxiriced  his  decision .*'  'Whether  'the 
Endings  ai?e'general  or  special,  there 'tpill  be  a  reversal  for  an 
error  in  the  "adinisSioii' 'or  exclusion  of  evideiice;  which  might 
ha've'-a-ffeetedi  the  decision;  ^*  provided  there  is  a  bill  of  -  excep- 
,tions ;  *"  •  but  not  fo¥  the  admission  of  harmless  evidence.^^ 
Where  there  i'S"' a' special  finding  of  fact  suificient  to  support 
the  judgment,  an  error  in  the  admission  of  evidence  not  affect- 
ing such  finding'  is  harmless.^*  It  has  been  held  that  there 
can  be  no  reversal  for  a  refusal  tb  make  a  special  finding;  *'  or 
because  the  court  declined  tb  make  rulings  upon  questions  of 
law  at  the  reqilest  of  the  'tlnsuccessful  party.'*     The  findings 


after  ijudgineiit,' has  beeii  held  to  be 
ineffeistiYieiit  W,ebh  Vw  National  Bank 
of  Republip  of  Chicago,  Q.  ,C.  A.,  146  ; 
.  Fed.  717;"  Keeley.  v.  Ophir  Hill 
Consol.  Min.'Co^/'C.'C.  A.;  i 69 'Fed; 
598;  Lake  Shore  &  M.  S,  Ry.  Co. 
V.  Eder,  C.  C.  A.;'  174  ■Fed.;9'4'4; 
Gibson  v:  Liitber,  C.  C.  A.,  196'  Fed. 
203.  Contra,  Webb  v.  National 
Baiik  of  Republic  of  Chicago,  C.  C. 
A;;  146  'Fed.  717';  Keeley  v.  Ophir 
Hill  Consoi;  Min;  Co.,  C.  C.  A.,'  169 
Fed.  598;  Jacksoii  V;' Mutual  Life 
lis.  Co.,  C.  C.  a:,'  186  Fed.  447; 
Hennig  V.  Richfey.'c;  C.  A.,  196  Fed. 
779. 

'  28  Merrill  V.  JFloyd,  C.  C.  Ia.,  50 
Fed.  849,  850,  per  Mr.  Justice  Gray. 

*9  Michigan' '  Home  Colony  Co.  VI 
Tabor,  C.  C.  A.,  141  Fed.  332-  Con- 
tineiita'l  &  Commercial  Kat.  Bank  v. 
dbbb,  -G.'  C:  A.,  200'  Feii.  511.  ';'  ' 

30  Gardner  v.  Lake,  C.  C.  A.,  114 
Fed'.  306 ;  Paul  v.  Delaware,  L.  & 
W*.  B.  Co.,  130  F^d.  951.  Where  it 
was  agreed  between  counsel  that  the 
court  should  reserve  its  rulings  up- 
on objections  to  the  evidence,  and 
nd' 'exceptions  were  taken  when  the 
rulings  were  ultimately  made,'  it 
■W'as  held  that  they  coiild'not  be  re." 
viewed.  Gibson  v.  Luther,  C.  C.  A., 
196'  Fed.  203.  '       ' 


81  Reed  v.  Stapp,  C!  C.  A.,  52  Fed. 
641 ;' City  of  Key  West  v.  Baeri' C. 
C.  A.,  65.  Fed.  440;  Searcy  County 
V.  Thompson,  C.  C.  A.,  66  Ffed.  92;' 
Rhodes  V.  U.  'S.  Nat.  Bank,  C.  C 
A.,  34  L.R.A.  742,  66  Fed.  512;  D. 
&'G.  F.  Co.  V.  G'ottachVik,  66  Fed. 
609.  But  see  Citizens*  Bank  v;  Far- 
well,  C.  C.  A.,  63  Fed:  117;  Sotith-' 
ern  Ry.  Co.  v.  St.  Louis  Hay  & 
Grain  Co.,' C.  C.  A.,  153  Fed.  730; 
Atlantic  Tr.  Co.  v.  Osgood,  15S  Fed. 
700. 

saibid. 

33  Insurance  Co.  V.  Folsom,  18 
Wall.  237,  21  L.  ed.  827;  Streeter 
v.'Sanita,ry  District  of  Chicago,' O.' 
C.  A.,  133  Fed.  ]24;  School  District 
No.  11,  Dakota  County,  Neb.  v. 
Chapman,  C.  C.'^A.;  152  Fed.  887; 
Southern  Ry.  Co.  v.  ^t.  Louis  fiay 
&"Grain  Co.,  C.  C.  A.,  153  Fed.  Vsol 
In  the  Second  Circuit,  a,  party  is  , 
entitled  to  Walke  requests  to  find  in 
order  to  raise  questions  of  law ;  and 
if  they  relate  to  material  facts,  a 
judgment  may  be  reversed  for  re- 
fusal to  pass  upon  the  same.  Treat 
v:  Farmers'  Loan  &  Tr.  Co.,  C.  C.' 
A.,  185'  Fed.  760;  Joline  v.  Metro- 
politan Securities  Co.,  164  Fed.  650. 

silhsufaiice  Co.'  v:  F'dlsom,  18 
Wall.  237,  253,  21  L.  ed.  827,  834; 
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mT|st  be  ;|BGnfiped  to  the  ultiDa,ate  ,fapts,  ■HP9Ji;iwkicii  the  law 
deterniiiiies  the  rights  of  the;  parties.'fi,,  The  trial  endsi  when 
the  finding  is  filedjiqTjnif,  no,  findijag  p;previou§ly  filed,  .T^hem 
the  judgmeijt  is  xendsEe^.'^ :  .A.n;order,  ;made  by  [the- f:?Qiirt  ^fter, 
hearing  a  case  without  a  jury  taking  the, same, uinderadyi^ei- 
ment,  ;dpe5  not  work  ^  discontinuance  of-.+thp:,.  suit, '  al&ough- 
a  provision  is  added-  that  th^,  case;  iS;to  be  dppi^edr  iUfVacation.'T 
When-  the  findings  are -sufiicient,  .or,  ,it;,seprns,-.  wheiieYer>  the- 
ey;-idence  in  support  of  the  cpnteiition;  of  the  plaintiff  in  errofr 
is  uncontradicted,  the  court  of  review  may,  instead  of  award- 
ing a  new  atrial,  direct  the  judgment  tp,  be  entered,,  below  in  his; 
favor,  immediately,**; , or  after  the  asses^iarait  of  damag§^s  by  the 
trial  court. *^  When  the  special  findings  are  imperfect  and  do 
not  cover  all  the  igsu^y-a'fevers£tl<.m-ust  order  a^new  trial.*' 
'§  475.  References. ''A 'State-' statute^ *J)fo^idiiig  for  cdiu^' 
p'ulsory  references  in  a' special  ciilgS  ol'. case's,  stich  as  dil  action 
on  an  account,  ,,is  not  binding  upon  the  FederaL'court.V    Where 


Searcy  County  Vi  'Thojiipson,  Cj  ,C. 
A.,  66,  Fed.r  9J,  98;,  ,C,Qnaolidatie(J, 
Coa4  Co.  v,.fPplar  ,S?av^  Icp  Qo.iQ. 
G.  A.,iP.06  ,r|e^.  798;  ,'Paii}  v.  ;Pek,- 
v/9,ve,  L.  &  ^^  E.,.Co.,  Xgo'Fe,d.  951, 
955^  ^OHt^eyn,  Ry. .Co., y,  St.- Louis 
Hay  &  Grain  Co.,  C.  C.  A.,'  153  Fed.; 
728.  .  But  see  Paul  v.  Delaware,  fL. 
&,W.  E.;Go.,  ^30  f ed,  9,51,v,U..  S- 
Eideiity  &  G.  ,  Co.;  v.  Board,,  of, 
CQm'rs,..'c.'  C.  A.,  4,45  Fed:  ,.'i44;. 
Webb  V.  Najtiojial;  Bank  of  Republic, 
of  CMqago,  G,..,C,  A.„  Ue.Fed.  717,- 
35  Am,  Nat..  Bank  ,of  ,l)^v.yfif;,.Tf., 
\y.atkins, ,  C.  C.  A., '  119,,Feid'.,'  345,^. 
vy.  i.  ,0f erkins  &  Co.  y.  V^ri  ,flauin7 
bacli,.C,..C..A.,-,J^5!]?ed.  265,  holding 
tli3,t 'a,  judgment  cannot  ,b§  su,pport- 
ed  upon  a,  finding  ^yhich  merely  sets 
fprth  the i  testimony  of  , a,,  witness 
and  tha.t  it  ,is.  true;  Co.ntinenta,l;,&, 
Comrnercial  Na,t.  B.an,k  ,Yr:,Cpbb,,.  C, 
0.  A.,  200  Fed.,,  51,;.  ,:  Wtiere,  the,', 
finding  by  thi?; court, ;pf  the  .ultimate 
facts  iSustaina  tl;ie,  ,jjidgm^n|; ,  and, 
clearly .,3hp-vjfs  that  it  is  based,  pnall 
thje  evide;nce  ,and  not.^lone'  on  -evi-,- 


deijtiary,^  or  jother  ,f acts  it  cpn^ajins, 
aatdLf  ^jer  latter,  fa,cts,.;ar,e  inot  np.ces- 
sa,rlly.  ineonsiste,Bit  -with.,  the,  ultimate. 
fajCts, found,  they, present,  no  gro>ind. 
for  ,ra  reversal  of.^  the;  .judgment. 
.^kj^eri^an  Nat.  Bankj^-.  \i^,at]fJifSji.C. 

c.  a;,  ii9,;^d.';,54a,;' ;,;,■'  ,'^,''v  ,''■,. 

.  86U.,,S.  Fidelity  ,&  "Cfy;,,  Co.  y. 
Board  ,of  Com'rs,  C.,  p.  A-,  145  Fed. 
144. 

,,57  Abraham  v..  ]Leyy,  C.  C.  A-,  ■■72 
F^^, ,  124, , .  ^ee  .^e  ,a,r,gument ,  pf  the, 
aiitho^  ^.hQ,  was  I  plajintiff's  .counsel 
in,_62  Fed.  56,9..   'j  ;    '  -      .      .        ,'rT 

. , 38  Anglo jjiVn|eir;i(!afl. , Tjan^j ■'^:  .^,At 
Co.  V.  Lombard,  ^f'^cC.  A.,  132  .fed.^ 

721, 7^5.,'  ',  '..^j;!f ;;    ,, ,:/" ' 

39  Fisher,  y;,.JJew,ai)l^  City  Jee  Co.,- 
C.  C.  A./62rFfid.,,569;  ;8.  g.,  C.  C. 
A.,, 7,6  Fed.  427.  ,,.,„,,..■,. 
.,,*<' Anglp-Anieri,qan,,Lan4,|\I,  &  A.. 
Go.,, V.  Lombard,  0.  C.  A.,,  1,3,2  Fed,, 
721 ;  ,;\ye^ib„y.  .National,  Ba,nk,,of , E,er, 
piiblip.pf  .Chicagp,  0.  ,C.  ,A.,  14,6,  Jied., 
717 ;, ,  Towje;  y.  ,.Fi;§t ,  Nat.  Bank  ■  /of, 
Bpstop,  g. .Q.'A„!l5,3  Fed!  ,566.      ,  ,  , 

§  475.     1  Howe  Mach.-.Co.',  v.^  Ed-; 
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thereiwaSnoriite  of  tk'e  'Federajieourtnupon  tlie  subject,  it.  was 
held  itMt  an  I  action!  therein  could  not,)  i  even  with  the  acquies- 
cence of  bothi  parties,  be  referred  to  a  special  itiaster  authorized 
to  hear  and  pa-^S  upon  the  issues  6f  fact  and  report  his  findings 
lo  the'j court.?:  ilt  has  been  held  that  a  Federal  court  at  common 
law  has  inherent  ptower' to  appoint  an  auditorpwhere  the.  issues 
or  items  inTblved  are  so  Humerous  ^r- complex  as  to,  render 
a  proper, understanding tof'th^' controversy  by  a  jury  impossible 
until  they' have  been  simplified.^  It; has : been. held  that  when 
the  parties  Consent  that  ithe' case -be  referred  ;to  the  judge  or 
some  one'else  as  referee,  the  only  question: presented  by  the  writ 
of  error  isi'wheliher  there  is  anf  error  of  law  in  the  judgment 
Upon :  the:  facts  as  found 'by  ithe  referee.* 

■  The '  court  i  of  review  has  reviewed  the  decision  of  the-  lower 
court  upon  a  miction  to  strike  outa'  notice-  of  a  termination 
of  the;ire'6erence,  which  wias  decided  'after  Ae  Teport  wa:s  filed, 
and  also  the  decisibn'of  a  motion  to  set  aside  the  report  because 
of  such  a  notice.'  It  was  held  that  a  stipulation  to  refer  a 
efese'  tola  special  "inake-r, '  and ;  thte  the'  rights  of  the  piarties 
sh'all'b6  the  same  as:  though  the  case  were- one  within  the! terms 
of  the  State  statute;  neither  lenkrge^' nor  contracts  ithe  rights  of 
1:hdiparti'es'<with  tespeCt  to  a^  review  by  the  Circuit  Court  of 
Appeals 'of 'a' jlidgment  oti  a 'trial  without  a  jury,^  aiid'that  an 
oral  consent  in  open  court  to  an  order  of  reference,  made  pur- 
suant to'a  State  statute  of  N"pbrasta; ''will  not  enable  the,  C,ir-' 
cruit  Gourti  of  -Appeals i-ini the  Eighth  Circuit  to- review  the ^ ac- 
tion of  the  Circuit  Court  on  exceptions  to  the  referee's  report, 
Avhere  there  is, no  bil|  of  exceptions'  ttiakihg  that  i'ep6rt,'6i'  the 
evidence  upon,  which,  it  was ,  founded,  a  part  of  the  record.'  In 
^i  ';  -    ..•--(]       !  i--'i  i       :<   ■■:  ..■■■:       .  ,    ^- 

w,aris,;,15  ,Blatc,hf.  i402;-,U.  ,S.,  V.  9Q,  26  L.  ,-Bd.  ,£!10<  See,  Dundee  M. 
E^thb^nej  ,?, Paine,  578;  Sulzerv.  &  Tr.  Co.  v.  Hughes,  124  IJ.,S.  157, 
■SSfatson,  j39  Fed..414.     ..     j  31,L.  ed.  357.,  ,  ,   ;  :  , 

,,,2iSwift,  &  C!QivV.;,Jones>rC;iC.  A.,  B  Parker.  v.;,Qgdensburg,  L.  •&,  L. 

145  ,Fedi.,489.     ,,  ,     ,  ,    ,,    ,,       C  IJ,  Go,;  0.  a  A.,  7(9  ]7ed,  817.  ' 

■  .Sjpfiyjs  Vf  Stjil^ou^is  &  S.-P.,  Eyj  .  6  Shipmaw  v.  Ohio  Coal  Exchange, 
qo,j,.25vFed.,780j  Fenno.'v.  Priinrose,      C.  C.  A.,  70  Fed;  653.,,,  ,-,  ; 

C^  0.)  A.,  119  .|Fed..,,8Dl,;„  jYeriueule  i  Dietz  v.  Lymer,  C.  QjA.,  ,63  F^d., 

1^:  Bfiiliy.  15,6  ^^ds  226.        ■         •  <  .,      758.     See  also  Board  of  Corn'rarof 
i..,4iiPai:pe  v.;;!3en-t,?altyt.;E.i,Co,.,  U8      Hamilton   County  v.   Sherwood,  :C. 
p;.,,S,,.152,„l59,-.,3.0|L.  ed..,l,93y;:395;       C.A.,  64!,Bed.  X03, ,;  u;--    i,    ,     •■: 
Bgogher;V>  InpuBaiiee  .Co.,  103  U.-.Si  ,,  ■     ,  ,,  .(>,  ,     ,  ,  '    i       -,     : 
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the  absence  of  siich  a  rule  upon  the  Subject,  where, the. issues 
of  fact  at  common  law  have  beien  referred  to  a  referee  to  make! 
findings  of  fact,  the  judge  willnot  setraside  the;findings  of  >the 
referee,  unless  it  appears  that  he, has  been  guilty  of  some  mis- 
conduct; or  has  denied  both  parties  a  full  andjf air.  hearing;' 
and  the:  judge  has  no  power  himself  to  determine  the  issues 
of  f act ; '  exceptj  perhaps,  to  correct  a  manifest  clerical  error; 
but  he:  can  only  confirm  or  reject  the  referee's  findings  or  or- 
\  der,^"  or  order  new  findings,*'  or  seiidthe  case  back  to  him  for 
further  findings;  **  and  in  case  they  are  set  aside,  the  cause  will 
be  sent  back  to  the  same;  referee,**  or  stand  .for  trial , as  if  it 
had,  never  been  referred.**  Ordinarily,  judgment  upon  a 
referee's  report  may  be  entered  by  the  clerk  without  an  applica- 
tion to  the  court.**  After  judgment  has  .been  entered  on  a  ref- 
eree's report,  a  new  trial  cannot  be  granted  by  the  referee  or  the 
court ;  *°  but  after  the  report  has  been  filed:  and  before  judgment,, 
possibly  the  referee  may  correct  a  manifest  clerical  error  in  the 
report.*'' 

§  476.  Agreed  statement  of; facts^  A  judgment  .upon  an, 
agreed  statement  of  facts  presents  nothing  but  a  qiiestibH  of 
law,  which  may  be  reviewed  on  a  writ  of  error.*  The  statement 
of  agreed  factsi  must  consist  of  facts;  only,  and  not  contain  a 
recapituliatiofL. of . the  evideilce,^  nor  should  it  eouLtaini: evidential 

.     8  United    States   v.    R^jnsey,    158  ing  Works  Co.^  C.  C.  a!,  131  Fed.' 

red.'488.                      -"     "'    ■      '  ■  '^m.^'   ■'    '    '■''"    ■'    '       -'•■"'■■ 

» David    Lupton's     Sons     Co.     v.  15  Alder    v.    Edenborny'  198    Fed. 

Auto.   Club  of  America,  22.5  U.  S.  928.,                           ''''-.,'. 

489,  56  L.  ed.  1177 ;  Boatmen's  Bank  16  Ibid.                    .r    ...     .      ... 

-V.  Trower  Bros.  Co.,  C.  C.  A.J  181  17  Kilduff   v.    John   A!   Roebling's 

Ted.  804.     Cowiro,  Boatmen's  Bank  Sons  Co.,  150  Fed.  240.           '''         ' 

V.  Trower  Bros.  Co.,  171  Fed.  964;  §  476.     l  Bond  v.  Dustin,  112  U. 

Kildufl  V.  John  A.  Roebling's  Sons  S;  604,  607,  28  L.  ed.  835,  p6 ;  SUtj)- 

Co.,  150  Fed.  240.                          . ,       .  ervisors  v.  Kennicott,  103  tJ.  S.  5S4; 

10  Boatmen's  Bank  v.  'Trower  26  L.  ed.  486 ;  U.  S.  v.  Eliason,  16 
Bros;  Co.,  C.  C.  A.,  181  Fed.  804.  Pet.  291,'  10  X.  ed.  968;  B-urr  v.  Des 

11  Boatmen's  Bank  v/Trower  Bros.  Moines  R.  &  Nav.  Co.,  1'  Wall  99,'  17 
€o.,  C.  C.  A.,  181  Fed.  804.  See  L.  ed.  561 ;  Campbell  v.  Boyreau,  21 
Paine  v.  Standard  Plunger  Elevator  How.  223,  226,  16  L.  ed.  96;  97;  Mut- 
Co.,  186  Fed.  605.  ual  Life  Ins. '  Co.  v.  Kelly,  C.  C.  A., 

18  Ibid.  ■  114    Fed.    268.  '    But   see    Glenn    v. 

13  Ibid.  Flant,  134  U.  S.  398,  33  L.  ed.  969. 

14  United  States  v.  Ramsey,  158  SRaimond  v.  Terrebonne  Parish; 
Fed.  488;  Elkin  v.  Denver  Engineer-  132  U.  S.  192,  33  L.  ed.  309.     -   ■  ' 
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facts,  from, ■which  a  ultimate  fact  might  be  but  is  not,  found.' 
If,.<how^vep,  it.sta,tesnthsi  ultimate  .facts,!  it  wiR  not  be  vitiated 
because  it  cont3,igi^  :the  evidential  facts  as  well.*  -  When  a  judg-, 
menit  upon  agreed  fapts,  is  reversed  because  the  facts  stipulated 
were  evidential. only,  a  nevv;,trial  may  be. ordered  with  liberty 
to  .each  party  ,]t9,  offer  additional  evidqnc^fncjtj  iiiconsistent  wi^h 
the  ati|>ulatiQn,°,  j  '"^here ,  j;hq  i  agreed  faxitsr.do  ;:^op  support, .  the 
judgment,there5,mugt,be  a  re^ersal.^  ,i     ,j.    r    ^^j.   ._  .   ;    ,     . 

A  statement  of  facts  agreed  by  the  parties,  that  is,  a  case 
stated,  in  an.  aption  rat  Jaw,,  waives  all  questions  of  pleading, 
or  of  form  of  action,  which  might  have' been  cured  by  amend- 
ment;  but- it  cannot  enable  ■a*' court' of  law 'to  assume  the  juris- 
diction of  a  court  of  equity.''  For  exa^mple,  in  a  State  where 
the  i^emedy  of , a., mortgagee  against  one  who  has  cpyenanted 
^ith:  a  .mortgagor  .to  pay  the  mortgage  is  .in  equity,  a  .case 
stated  cannot  authorize  him  to  sae  at  lawi'  But  it  has  been 
held  that  a  stipulatioii  in  an  action  of  assumpsit  to  submit  the 
easfe  "to  the  court  upon' ah  agreed  statement  of  facts',  with  like 
effect  as  though  the  same  had  been  found  by  a  jury,  judgment 
to  be  entered  for  the  painty  whom;  the  court  finds  to  be  entitled 
thereto,  authorizes  judgment  in  favor  of ^the  plaintiff  for  a  sum 
of  money,  although  his  rights  are  purely  equitable  in  their 
nature.® 

§  477.  Rules  of  decision  at  coiiimon  law. ,  The  Kevised 
Statutes  provide  that  "the  laws  ofi  the  several  States,  except 
where  the- Constitution,^tre^ti'es,  or- statutes  of  the  United  States 
othierwise  require  or  provide, '  shall  be  'rfe^arded  a^  rulfes  of  de- 
cision in  trials  slJ,  coimmoh  law, ,  in  the  courts,  of  the  ijhitecl 
-States,. in  cases  where  they  apply."  ^    This  rule  applies  .to  con^ 

demnatiorr  proceedings,  and  to  all  civil  proceedings  in  the  Fed- 

I  ■_    "'  -  Kr-.i  y!  ..!,••'!■  V  ....  ■  :\'  ■ .  ;  ■         ,...■  .  .  ■ 

8  Wilson  V.  Merfcbaflitfs'  L.  &  Ti^.  s  Burnham  v. 'No.  Chicago  St.  Ey. 

Co.,  183IU.  S.  121,  46  L.  ed.  113;  U.  Co.,  C.  C.  A.,  88  Fed.  627'. 

S.  Triist  Co.  V,  New 'MfeiieO,' 183  U.  6U.  S.  v.  Cleage,   C.   C.  A.,  161 

S.  535,  46  L.  edi  315;'  Bilrnham  V.  Fed.   85;    Talcott  i.   Friend,  CO. 

No.  Chicago  St.  Ry.  Co.,  C.  0.  A.,  A.,  179  Fed.  676.                  i  ■  ,  ..  _ 

88  Fed.  62Y:     See  Olcott  v.  Enhis-  ''  Willard  v.  Wood,  135  U.  Si  309, 

Galvert;Com.preSS  Co.,  CO.  A.,  114  ~314,  34  Lr.  ed.  230,  213.             ' 

Fed.  9017.    'i    ''•         -    ,''  « Willard  v.  Wood,  3  3S  U.  S.  30% 

■i«'Am.  Nat.  Bank  v.  Watkins,  C.  34  L.  ed.'  210,  stepra,  §  453.     ■ 

C.  A.,  119  Fed.  545.              ;  '    i.i  9  Kniglit  v.;  Fisherj  58  Fed.  991.  : 

'-     M-<-                    :.    '     '  .'.§'477;     1  ai S.  E.  S.,  §  721.        - 
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eral  courts,  except  equity  and  admiralty  cas^sj  i 'althoiigh  they 
are  not  strictly  according  to  the  icomnion  law.*  It  has  been 
-held  that  this  statute  does 'not  apply  to  questions  of  commercial 
lawjbr  those  which  involve  the  application  of  principles  of  the 
common  law  which  are  general  throughout  the  United  States, 
and  although  settled  by  the  decision  of  State  coui'ts  af e' not  reg- 
ulated by  a  State  statute.  In  such  cases,  the  Eederal  courts  are 
not  bound  by  the  decisions  of  the  State  courts.'     Such  ai-e: 


z  N.  Y.,  N.  H.  *  H.  E.  Co.  v.  Cock- 
rof t,  49-  Fed.  3,  4,  per  Wheeler,  J; 
J3  Swift  V.  Tyson,  16,  Pet.  1,  10  L. 
ed.  865;  Burgess  v.  Seli^gman,,  107 
U.  S.  20,  33,  34,  27  L.  ed.  359,  365, 
per  Bradley,  J.  Daly  v.  James,'  8 
Wheat.  49S,  5  L.  ed.  670;  Elmendorf 
V.  Taylor,  10  Wheat.  152,  6  L.  ed. 
289;  Shelby.  V.  Guy,  ,11  Whea:t,.361, 
6  L.  ed.  495;- Jacksin  v.  Chesf,  12 
Wheat.;  153-168,  ,6  L.  ed,  583-589; 
Fullferton'  v,  Bank  of  U.  S.,  1  Pet. 
604,  7  L.  ed.  280;  Gardiner  v.  Col- 
lins, 2  Pet.  58,  7  L.  edi  347;  U.  S.> 
V.  Morrison,  4  I'et.  124,  7  L.  ed.  8Q4 ; 
Green  v.  Neal's  Lessee,  6  Pet.  291, 
8  L.  ed.,  402 ; ,  Groves,  v.  Slaughter, 
15  Pet.  449,  10  K'ed.  80(51  Swift  v. 
Tyson,  16  Pet.  I,  10  L.  ed.  865;  Oar- ' 
penter  v.  Providence  >  Washington 
Ins..  Co.,  16  Pet..495,  ;10  L.  ed.4044; 
Carrqll.v.  Saffo|rd,  3  How:,  441,  11  L.  . 
ed.  6tl;  Lace  v.'  Vick,  s'How.  464, 
ll  L.  ed.  681;  Rowan  V.  ISunnels,  5 
How.  Vi4,  12  L.  ed.  85 ;  Smith  v. 
Kernochen,  7  How.  198,  12  L.  ed. 
666;  Nesmith  v.  Sheldon,  7, How. 
812,  12  L.;  ed:  925;  Williamson  v. 
Berry,  8  How.  495,  12  L.  ed.  1170; 
Van  Rensselaer  v.  Kearney,  11  How. 
297,  13  L.  ed.  703 ;  Webster  v.  Coop- 
er,,14  How.  488,a4;L.  ed.  510; -Ohio 
Life  Ins.  &  Tr.  Co.  v.  Debolt,  16 
How.  416,  14  L.  ed,  997;  Beauregard 
V.  New  Orleans,  18  How.  497.  15  L. 
ed.  469 ;  Watson  v.  Tarpley;  18  How. 
517,  15  L.  ed.  509;  Pease  v.  Peck, 


18- How.  595, 15  L.  ed.  518;  Morgan 
V.  Ourtenius,  20  How.  1,  15  L;  ed. 
823;,[Ile3,gue  y.Egery,  24  Hov\f.  264, 
16  L.  ed.  655;  guydam  v.  Williai^i- 
son,  24  How.  427,  ,16  L,  ed.  742;  s. 
c.,'6  WaU.'736,^  18  L.  ed.  972;  Lef- 
fingwell  V.  Warren, -2  Black,  599,  17 
L.  edi  261;  Mercer  County  v.  Huck- 
et,  1  Wall..  83,  17  L.  e.d.  548;  Gelpcke 
V.  City. of. Dubuque,  1  Wajl.  ,175,  1.7 
L.  ed.  520;  Seybeijt  v.  !^ittsburgh,  1 
Wail.  272,- 17  L.  ed.  553  ■  Havemeyer 
V.  lo'wa  County,  3  Wall. '^94,  18  L. 
ed.  38;  Thompson  v.  Lee: County,  3 
Wa,ll,  327i  18  L.  ed.  177;  Christy  v. 
•Pridgeon,  4  Wall.  196,  18  L.  ed.  3,22 ; 
Mitchell  y.  Burlington,  4  Wall.  ,i70', 
18  i.  ed.  350  j  Lee  County  v.'  Rogers, 
7  Wall'.  181,  19  L.  ed.  160; 
■ButzL  _v. '  City  of  iMusdatine,  8 
Wall,-- 575,  19,;L.,  ed.  490;,  City 
V-.  Lamson,  9,  Wall.  ,477,  19;  L. 
ed. '  725,;  Olcott  v.  Supervisors,  16 
^Wall.  678,  21  L.  ed.  3S2-;  'Supervis- 
ors v/U.  S;,  iiaiWall.  71,  21  L.  ed. 
771 ;  Boyce  v.  Tabb,  18  Wall.  546,  21 
L.  ed;  757;  lUne  Grove  v.  Talcott,  19 
Wall.  666,  22  L.  ed,:227;  Elmwood 
y.l  Marcy,  92'U.,  S.  289,  23  L.  ed. 
710 ;  (State i Railroad , Tax;  Cases,  92 
U.  S.  575,  23  L.  ed.  663;  Ober  v.  Gal- 
lagher, 93  ,U.  S.  199,  23  fL.  ed.  829; 
Town  of  South  Ottawa  v.  Perkinsj 
94  TJ.  S.  260,  24  L.  ed.  154;  Davife  v. 
Briggs,  97  U.  S.  628,  24  L.'edw  1086 ; 
Fairfield  v.,  Couoitjrof  Gallatin, *  100 
U.  S.  47,  25  L.  ed.  544;  Gates  v.  Na- 
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the  law  of  insurance,'*  tke  liability  f oi* ' negligfiiic©  by  masters* 
amd-  common  .carriersy' '  and  t&legraph:^companies,''^-  contributory 
negligeiace,* lit  lias  beea-  bield  the,  imputation  of  the  contributory 
negligence  of  the  parent ito  the  child,*  negotiable  paper,^"  mu- 
EdoipaliboB-dS,*^  bills  iof^ading,^^, master  an^  seryant,"  (jontracts 


tional  lan|c,.liOp  U.  S.  239,  25  L,^ 
ed,  580;"  .Douglas  v.  dounty  of  Pike, 
101  U.  si  67'r,-'25'L.'6d.  968^;'  Bartett 
v.iittolmes,  102.U.:  S.  651,  26  L.  ei 
291;  Thom,psp;i  v.  perring,  ip^^U.,p... 
806,  26  ii.  ed.  612;  s.  c,  106  U.  S. 
^8'9,i'27L.''ed.  2?8'."   '  '      ■    ''i''"'  " 

For  a  discussion  of  the  subject; 
see  :;H0lt   .dn  iGDncuirrenti,  JurJisdioT 
tioij  of  the  Ele(Jeral  ^^d ,  State  C.ourts, 
chs.  vi  and  vii,    Sjee  also  §  298. 

*  dafpehter'  V.  Providence  Wash- 
ington Ins.  'Co,i'16' Pet.  49S,  10  L. 
ed,^1044if  Hening  v.  U.  S.  Ins.  Co., 
^ 'Dill.  ,26,.^,,    .„,,.,„■(,,   ,,     ,,v 

s  Hough  V.  Railway. Co,,  100  U.  S.» 
213,' 226,  '25  L.  ed.'612,  618;  North- 
ern) Pac.  R.  Co.  V.  Petersttn,  d.  p.  A., 
51  Fed.  182;  Gardiner  v.  Mich.  C. 
E.:  Co.',  150  U.  S.  3491,  37  L.  ed.'  1107 ; 
Baltimore  &  O.  E.^do.  v.  Baugh,  149 
U.  S.  368;  37  L.  ed.  772;  rKirinear 
Mfg.  Co.  V.  Carlisle,' C.  C.  A.,  152 
Eecl.  933.     '  '         ' 

SMyricfc  v. '  Michigan"  Centi-al  E. 
Co.,  107  U.  S.  ib'2,  rob,'  27  L.  ed. 
3^5,  327 ;  feail'road  Co.  y.  LockWood, 
17' Wall.  357,' 21  L.  ed.' 627.  .      ',    ' 

TWjestern,  U.  Tel..  Co.,  v.  jCook, 
C./C.'a.,  61  Fed';  624  ;jj  Western  U. 

tel.  99.  y.  Wop(J,  9,  4  '4-'  2i,'l(,E|Ar 
706,  57  Fed. '4ti,,.|     '-   V   -.    '    '   """ 

8  BaiIroad,„(Co.  v.  Gladmon,  :.J5 
Wall.  401;  Indianapolis  &  St.,  L. 
E.  Co.  y.  Horst,  93  U.  S.  291,  .231,  L. 
ed.  898j  No.  Pac.  E.  Co.  v.  JVHares, 
123)Ui  Si  710j,3il,L.;ed.  296. 

9  Berry  v.  Lake  E.  &  W.  E.  Co., 
70  •Fe!d..67S.'  'But  as  to  this  see 
thle -'^  dicto"  ^ifl   Ko-wiateki'  V.   Chicago 

Fed.  Prac.  Vol.  11.-99.* 


&  G.  W.  Ey.  Co.,. 84  Fed..  586;  s'.  C. 
C.'C."A.,' 92,Fed.'3']'6.  ■"'  "        ' 

lO'Swib  y?  Ty^(Sn,i  '16  Pet.  1;!  10 
L.  ed-  865i;,Eailroad  iGpiy.  Nation- 
;al  Bank,  102  IJ.  S.  14,  26  L.,f!,df  61; 
Watson  v.,  Tarpley,  18  How.  517,  15 
L.  idl'5d9;  Tilddii'y:  Blair,  2liWall. 

'  241j  22  L.  edj^632.  . 

.-llOlcott  y;  S.upjei;yisors,  16  Wall. 

678,  21  .li.  ed,  382;   Pjne.Grpv^  v. 

Tal'cott,  19  Wall.  666,,  22  L.ecl.  '22'?'; 

"Venice  y.  Miirdock,  92  U.  S.  494; '23 
L.  ed.  '58:3 ;  Gom'rs  of  Johnsoii  Coun-: 
ty  V.  Thayer,  94  U.  S,  qSlf,  24;  L.  ed. 
133 ;  Cromwell  v.  County  of  Sac,  96 
Xi.  SrS],'24'L.  ed.  681-  B^airfl^id  v. 
Giallatin  County,  100  Ui  S.  47,  25  L. 
ed.  644;  Douglass  v.  Pike  County^ 
101  U.  S.  67J7,  686,  25  L.  ed.  968,' 

971.  '    ,-,.,;     ,.,..  „r;  . 

M  Myrick  y.  Michigaij  Ggntrad  E.. 
Cq.,,107.U.:S.,102,  109,  27  L.  ed.  325, 
327;  Railroad  Co,,y, iLqckwood,  17, 
Wall;  357,  21  L.  ,ed.  627;  Pollard:  v. 
Vintpn,  105  U.  S.  ,7,  26  ^L.  ed.  989/ 
See  the,,  dissent  of  Field,  J.,  in  BaU 
timpre,  &jO,,E.  Cq.,v.  Baugh,  149  U, 
S.  368,  397,  405;  :37,.L,  e!iv7i72,  784, 
787,. 27  Am.  Law  iReg.  39,8r-402.  . 
_,  is,Hough  y.  Eailway^Co.,  100  U. 
S.  213,  226,  25  L.  ed.  612,  618;  Coyne 
y.  Union  Pa,?, JR.  Co.,  .133.  U.  S.i3i70, 
33,L.ied.  651;  iQuefeec  S.  Si  Co.  v. 
Merchant,  ,013,3  V,  S.:  376,  33  L;  ed, 
656;  Newport  Ne^ws.  &  M-  V,  Cp.y. 
Howe,-- 52)  F«d.  362,  366;  s.,  c,  3iC. 
C.  A.,;  121.  But  see>  Eerlin  ,y.  Chica- 
go &St:  L.  R.  Co.,  50  Fed.  185:;  At- 
lantic Coast  Line  E.  Co.  v-.Fariner, 
C,  C.  A.,  176  Fed.'692.  When  there 
is 'no!  proof  of  the  law  of  the  State 
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by  private  corporations,"  the  distribution  of  assets;  of  insolventa 
before'  tbe  bankruptcy  law,^'  tbe  liability;  of  stocfebolders  to 
creditors  in  the  absence  of  any  particular  local  statute/^  but  not 
as  to  the  liability  of  stockholders  in  a 'building  and  loan:  asso- 
ciation for  their  loans  froni  "the  same ; "  private  international 
law,  or  the  conflict  of  laws,  so  far,  at  least,  as  the  same  applies 
to  the  effect  to  be  given  to  the^  statutes  of  another  State,^'  of  of 
a  foreign  country."  In  the  absence  of  a  State.,  statute,  the 
Federal  courts  are  not  bound  ^:)y  the  State  decisions  concerning 
the  measure  of  damages.*"  It'has  been  so  held  as  to  the  law  esi- 
cufling.a  plaintiff  for  failure  to  return,  replevied  property  uppii 
his  failure  in  the  action,**  and  even  as  regards  the  construction 
and  validity  of  a  bond  to  secure  the  payment  for  labor  and 
materials  given  by  a  contractor'  in  accordance  with  a  State 
statute.**  .Thus,  irrespective  of  the  depisions  of  the  courts  of 
the  States  where  they  are  held,  the  Federal  courts  hold:  .that 
in  suits  for  damages  by  negligence'  the  ■  bontributofy'  negligence 
of  ,the  plaintiff  is  a  defense,  the  burden  of  proving  which  rests 
upon  the,,  defendant,  and  that  the^  plaintiff  is  .not  bound  as  a 
part  of  his  case  to  disprove  the  samej,*'  that  a  common  carrier 

where    the    accident    occurred,    the  &  W.  Co.  v.  Trust  Co.  of  N.  A.  173 

court    will    appl^    the    law    of    the  U.  S.  99,  43  L.  ed.  628. 

forum,     dub'a  E.  Co.  v.  Crosby,  C.  17U..S.  Say.  &  I,oan,  Cp.;  y.  Har- 

C.  A.,  170  Fed.  369.       '          '■          ~  ris,  113  Fed.  27.  ,    , ,   , 

1*  Railroad   Co.   v.  Lockwood,   17  18  Greaves  v.  Neal,   57   Fed.   816, 

■Wall.  357,'21  Ir.'ed.  627;  Hening  v.  817;;.  Dygert ,  v, ;  Yt, ,,  L.^  &  ,  Tr,;  Co., 

U.  S.  Ins.  Co.,  2  Dm.'26;  Myriek  T.'  C.  C.  A.,  94  F,ed.  .913.          i     ',      - 

Michigan  Cent.  E.  Co.,  107  U.  S.  102,  19  Evey  v.^  Mex.  Cent,.  E.   Co.,  C. 

109,  27  L.-ed.  325,' 327.                         '  C.  A./38  L.R:a.' 38'?,,  8i''Fed."  ^94... 

15  London  &  S.  'F.  Ey.  Co.  v.  Wil--  20  Lake  '  s!    &',  M.   S,:  'JRy.'  bo. ,  v. 

liamette  S.  M.  L.  &  M.  Co.,  80  Fed.  Prentice,'  147*  U,  %   101,  37'  L?  ed. 

226.     ■  9'/.     Woldson  y.   Larson,   C.   C. 'a., 

ISBfirgess  v.  Seligman,  107  U.  S.  164  Fed.  548;  Powef  v.  City  of' Au- 

20,  27  L.  ed.  359;    Clark  v.  BeVer,  gusta,    191    Fed.    647.              " 

139  U.  S.  96,  116,  35  L.'ed.  88,  96-;  ''  21  Three    State's    Liimber    Co.    v. 

Brunswick  Terminal  Co.  v.  Nation-  Bianlfs,  C.  C.  A.,  69  L.E.A.  283,' 133 

al  Bank  of  Baltimore,  192  U.  S.  386,  Fed.  479. 

48  L.  ed.  491;   Converse  v.'  Mears,'  22 Kansas    City    Hydraulic 'Press 

162    Fed.    767.      But    see    Allen   v.  Brick   Co.  :v.   National   Surety  Co., 

Fairbanks,  45  Fed.  445,  447;*  Flash  149  Fed.  507. 

v.   Conn,' 109  U.  S.  371,  27  L.  ed.  23  The  text  is  cited  with,  approval 

966.     But  see  Sioux  City  T,  R..  E.  by  Shelby,  J.  in  Hemingway  v..Illi- 
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cannot  by.  :contr act  relieve  hiimselfi  from  liability '  for  negli- 
geiaice;*.*  tbaf  a  pfersOn  who  has  received  negotiable  paper  an 
payment  of  a  pre-existing;  indebtedness  is  a  holder -for  value  |.*^ 
thiat  a  pn^bhaser  of  negotiable  paper  before  maturity  in  good 
faith  and  for  value  may  recover ;  the 'face  of  the  samp,  and  not 
merely  his  pjtrchase  price ;  ^®  and  that  parol  evidence  of  an 
oral'  agreement  made'  at  the  time  bf  the  drawing,,  making,  or 
indorsement  of  a  bill  or  note  cannot:  be  permitted  to  vary,:  qual- 
ify, or  contradict  the  terms  of -the  written  contract.*''  A  State 
statute 'forbidding  a  foreign  corporation  to  sue  upon  a  contract 
made  within  a  State,  until  it  shall  have  procured  a  certificate 
a%thorizingiit'to  do  business  there,  does  not  prevent  the  main- 
tenance of  such  an  action  at'  common  law  in  a  federal  court, 
unless-the  statute  makes  such  contracts  void'.*' 

""There  is  no ''body  of  F'bdcral  common  law  separate  and  dis- 
tinct from  tlie  cbmrrion  law  existiiig  in  the  several  States  in  the' 
sense  that  there  is  a  biady  of  statute  law  enacted  by' CbngreBs 
separate  and  distinct  from  the  body  of  statute  law  enacted 'by 
the  severfil  Spates.  "^But'it  is  an  entirely  different  thing  to  hold 
that  there  is  no'cpmrnqn  law^ in,  force  generally  throughout  the 
TJiaited  States,  and^that  the  countless  multitude  of  iiiter'stlate 
commerciartransactiijns  are  subject  1:6  no  rules  and  burdened  by 
nQ,  restrictions  other  than  ^ose  expressed  an  ,th§  statutes  of 

noisi  Gent.,  E.  Co.,  114  Fed.  843;  it  149  U.,S.  327,  343,  37  L.  ed.  755, 
was  so  held  in  Eailroad  Co.  .v.  Glad-       762. 


men,  15  Wall.1401,  21  L:  ed.  114;  HTVan  Vleet  v.   Sledge,   45   Fed. 

Wiainapolis    &    St.    L.  >:E.^  Co.    v.,  743,    749  ;■ ,  i  Specht  ,  v.    Howard,    16 

Horst,  93  IT.  S.  291;  23' L.  ed.  898;  Wall.  564,  21  L.  pd.,  .348;  Forsythe 

Northern  Pac.  E.  Co., v.  Mares,,  123  v.  Kimbair,  91U.  S,  29],  23  L.  ed. 

U.  S.  710,  31  L.:edi'296.  352;   White  y.  National  , Bank,  102 

84  Eailroad   Go.   v,-  Lockwobdv  ,17  U.  S.  6S8,  ,66],  26  L.  efi.  25P,  252; 

Wall.  357,  21  L.  ed.  627;   Bank  of  Martin  v.  Cole,  104  U;  S.  30,  26  L. 

Ky.   v./ Adams  Exp.   Co.,   93,  U- S.  ed.!647.,       -      -          .; 

174,  i23rL.  ed.i872.    But  see  Bait.. &  28  David    Lupton's    Sons    Co.    v. 

O.  S.-W.  Ey.  Co.  V.  Voight,  176  U.  Auto.   Club  of  America,   225  XJ.:  S. 

S.  49S,  44  L.  ed.  560.         ■  4S9;  Sullivan  v.  Beck,  79- Fed.  200; 

25,Sw;ift  V.  Tyson,   16  Pet.  1,  10  Eastern  B.  &  L.Ass'n  v..  Bedford, 

L,  ed.  865;  Eailroad  Co..  yj' Nation-  88   Fed.   7;    Garoton   Bridge  &  Mfg. 

all  Bank,  ]02  U.  S.  14,  26  L.red.ei.  Go.  v...Am.  Bridge  Co;,  151  Fed.  871. 

86  Cromwell' J  v.f I  County    of    Sac,  See  §  87,  supra.   <Contra,' Re  Mod- 

96'U.  S.:m;  60,  24  L.  ed.  681,  687;  ongahela    Distillery    Co.,!  186    Fed. 

Wadey.  Chicago^  S.  &rSt.  li.  R.  Co.,,'  220. 
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CongiFess."  *®  K  was  accordingly'  held- 'thai;  a  telegraph  eom.-' 
pany  was  liable  in  damages,  i-ndepehdent  of  any:  statute j,  for 
unjust  discriminations  in  its  charges  for  interstate- commerce.'*'' 
"Questions  df  public  policy^  as  affecting  the  liability  for  acta 
done,  or  upon  contracts  made  and  to  be  performed  within  one^ 
of  the  States  of  the  Uiuion^^when  not  controlled  by  the:  Consti- 
tution, laws  or  treaties  of  the  United  Sitp,te^,iror  by  the  princi- 
ples of  the  commercial  pr  meTcantile  law,  orfof  general  juris- 
prudence of  national  or  universal  application^are  governed; 
by  the  law  of  the  State,  as  expressed  in  its  own' constitution - 
and  statutes^  or -declared  by  its  highest- courts?'"-  Thus  'it  has. 
been-held:  that  the  validity  of , ail  agreemeinifci that i the; jlessof,  a 
railway' compdny,! should: not  be  responsible i to ; the  lessee  for 
damage  by  fire  due  -to  the  lessor's  inegljge^ce,  f?}ipuld-;be  dfi"; 
termihed  in; accordance  with; the, -depisions  ofi-1^e  courts  of  the 
State.: '  The  -State  decisions; as, to  the  validity, (pJ^, a,  stiipulatipnin , 
a-  mortgage,  for  an  attorney's  fee  are  fpllpwed  by  the  l^edeija]^^ 

courts,'*,..,    -,,,  '  ..ic-f;-,.   j:.     i- ,-!  .  ,h  i;..    '■    i'-ifi-i-    ."-■'--'.-   ■•!-■-.- 
:,^here  the;,de|Ci,sipn^,of(the  courts  of  a  State  have^.establishe'd, , 
a, local  rule,  of  property,  they  will  usually  be  followed  by  the 
Federal;  ,pourt8  held  within  such  State.''     The  same  rule  ap-, 
plies  to  decisions  concerning  the  povrer  of  State  corporations.'* 

89  Western  Union  Tel.  Co.  v.  Call  564.    It  was  so  held  as  to  decisions' 

Publishing  Co.,  181  U.  S.  92,  45  L.  construing  contracts  for  the  sale  of 

ed.  765,  per  Mr.  Justice -Bre'wer.'  See  a  vein  of  coal,  by  Fretts  v.  Shriver,  i 

also  Murray  v.  Chicago  &  N.  MV.  Ey.  181    Fed.    279.      But    see  'Kuhn   v. 

Co.,  62  Fed.  24;'  Du  Ponceati' upon  Fa'irmoht  Coal  Co.,  215  U.  S.  349, 

Jurisdiction.'  Contra,  Swift  v.  Phila..  54   L.   ed.  '228',  where   the   decision 

Si,  R.  R.  Co.,  58- Fed.  8*58.    ^  was  ma!de  after  the -execution  of  the' 

80  Western    U.' Tel.    Co.    v.    Call  instrument   construed.    -As,  to   the 
Pub.  Co.,  181  U;  S.  S(2,  45  L.  ed.  765.  rights  of  children  adopted  according 

81  Hartford    F.   Ins.    Co.    v.    Chi-  to  the  laws'  of fother- States,  Hood  v. 
cago,  M.  &St.  P.'lly.  Co.,   175  U.  M-cGehee;  189  Fed.   205. 

S.  91,  100,  44  L.  ed.  84,  89,  per  Mr.  .  84  Alabama   Consol.   Goal   &.  Iron! 

Justice' Gray.        -.       v        --  Co.  ti : Baltimore  Tr.'Go.j  107  rFed. 

32  Ibid.  347.      ' 

83  Behdey  v.  Townsend,  109  'U.  S.  "Upon  the  question  whether  the-' 

665,  27  L.  ed.  1065; -Dodge  v.  Till-  expression  of  a  testator,  in  his  will, 

leys,' 144  U.  S.  451,  36  L.ed.  501^  of  a  wifeh;f  or  recommendation,  [will. 

Gray  v.   Havemeyer,   C. '  C.   A.,   53  create- a  trust,  the  decisions  of  the. 

Fed.'  174 ;  Childs  v.  Ferguson';  C.  C.  State  courts ,  merely  afford  a  guide 

A.,  181  Fed.  795;  Ehmenjv.  City  of  ■  in '  applying  the  general  rule   th-at 

Gothenburg,  Neb.,  C.  C.  A.,  200  Fed.::  the'  'intention-  of  the  testator,  is  to 
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Tik&sitatutel'Cw  df  ia[State/will:alwaysibe--followed  by  a  Federal 
oouut  ithejje  held,  so  far  as  rtiie  statiates;  establish  a  local  rule  of, 
prbperty J  **' amd  nleiarly  always,  so  far  as; tHey  create  or  abolish 
rights  a^' distippt  foromsTeiictediesj'^  The  construction  of  a  stat- 
ute, by  the  courts  of  the  State  of  its  enactmerit,  will  usually  be 
followed  by  the'  Federal  courts,  and  always  will  be  so  followed 
ifiit'was  made  before  the  facts  occurred,  out  of  which  the  qiifeS'' 
tion  for  adjudication  arises,'  and  it  is  not  clearly  efroiieoiis;^''  It 
has  been  held"  iiat' this  rul6  applies  to  the  decisions  of  a'  special 
judiciary  icomiiigsioiii'eif  itkei  State';  ^'  and  to^thosfe  of  ah^  inter-' 
mediates  court  of  appeal,  'whichJ  are  not  in  conflict  with  the  law 
as  1  laid  down  by'the  d'eeisioilg*  of  Ihe  Suprerae  Court  of  the 

be,effectilajt,e(i.",JjjRaispiell  .v,,P.   S.j 
Trust  Co.,  i27  Fed.  445. 

,  85  Neves,  v.  Jcptt,..^13.^  IJo^,,.,  ^§8, 
271,  l<Ji.  e6i..,U0;  (^ajnfs,.  v.^^Fu,, 
eni:ea,  92'  tj. 's!,,10,",2q,,23f  L,'. ed.^524,. 
52'^;:  Eliis  v^,t)avis,  109'  U.  8,^485,,,, 
2?,L.'ea!  iOOei  liornijan  v.  Clarke, 
2  Mc^L^an,  ^68'^  MoCiaskeji  y.[Bar^,j 
42'.  Fed-'VoS,.  617.  See  :^ucjifi;f"v., 
Cheshire'  k.  Co.,  125  U,  .S.  (S^'s.^  3-1, 
i.'-,eid.;795^  l^ichols  y,,Eato'ii,..9^  V. 
S,'71,^,'729.,^3.L,ed, '^54,  ',,;..   .    ,, 

]' 86 )d'WoH' v',  'ljabau4, ,  1  Pjeti  476, 
7',-L.  ed. '_22Y;'JCl{|,rk,v.^  Smith,,',!?: 
P^t./,!l95','yi0,  L,,'ed.'  123,;  ^iFitch  y. 
Creightpn,,a4,rHQW.  159,;  16  L.  edi- 
53^;,,^ine  V;  Imsui;apce,  Co.,  96iU.s 
S,,627,:24 1,  )ed-  858  j  Millsf  v.  Scotfe 
99,;ig..  S.  ,25,,  25.  L.  ed.  294;[  ^Vam. 
Norden  V.  Morton, ,  99  U.  S.)37B-,I'25, 
L.  ,'edt'  453;'>-.0UmMiflgs  v,  Nationa'l 
Bank,;i01  D.  S.  153,  157,  25  L.  ed.' 
903,'  1 904 ;  ■'Holland  V.  ■  Chal'len,  110 
U.  S. '  i  5;  28'  L.  'ed)  52 ';  ■Reynolds  v. 
Crawforila^lille'  'First 'Nat.'  '6an:k,  112 
tn-S.  405,  2'8  L.  ed'.'  733i'tiuc'h'er  v.'' 
Cheaiire*  E.  bo.,  125  tf.  ^.  555,  31 
L.'ed;  795;  I^eircy 'Sumnier '  Club  v._ 
Astr#,'-"d  C."A.,'i63  'Fea'.'^'I.  'But' 
see  Watson  v.  Tarpley,  18  How. 
517,  15  L.  ed.  509 ;  supra,  §§  82,  83. 


i\  ,?7  Bell  y.  Morrison,  ,1  ;Pet.:  351,  7 
L.'ed.  174;  D'Wolf  v.  Eabaud,  1 
Pje,t-,,476j  7^.  5d.- 227,;  Van  Rensse- 
laer V.  Kearney,  11  How.  297,  J3, 
L.f  e^dy  r703i ,  Tipga  R,.  Gp.,  v.  Bloss- 
bui;g&  C.  ,E.  Co.,  20,,,Wa!ilv,]37,  22, 
Li  ted.,  33jl ; ,  Town^r^4  y.  ,TpdfJ,  1 91 
IJ.'S.  452, '23  L.  'ed.  413;  U.^  S-  y. 
FfljXi,  94  U.  S.  315y  24  L.  ed.  192; 
Scipio.v.  jyright,  IPA+W-  8.-665,-25 
!(..  ed.  ;1037 ;.  Burgess  y.  Seligman, 
107  U;.;S.  20,  .34,  ^J-h.  ed.  JS69,  3Gp!.;i 
Bufih'ei;  V.  Cheshire  R.  Co.,  ,125  .U, 
S,.  555,  ;31  li.  e,4.  795;  Ba^cin  v;,!?,' 
W.:Mw,t.  L.  Ins.  Co.,  131  U.  S.  258, 
33  L.  ed.il28;  Hawikins.  -y-iiiSlenn,. 
131  U.  S.  319,  ;S31,  33  L:  ed.  184, 
191;  Barnnm  V.  Okolona,  148- U.  S. 
393,"  397,"  37 IL.  ed.  495'  497;  AdsLmsi 
JEkp.  Co.  V.  Ohio  State  Auditor,  16S 
U.  Sm194,  41'  L.  ed.  683;  Zeiger  v.= 
Pennsylvania'  'E. '  Co.,  C.  C.  A.,  158 
Fed;  809. '  See  Henderson  v;  Phil- 
lips', 178  Fed;  ^74;^ 

88  Sioux  Falls  V. '  Fariners'  Loan 
&,  Trust  Co.,  C.  C.  A.,  136  Fed; '721 
(where  the  decision  Was  made  pend- 
rng  a  syiit  in  the  Federal  courii)  ; 
Ankeny'  y.  ,.H;^nnbn^  147  'p^  S.  118,, 
37  L.  ed.'.l65./  ,'"   '        '  ,'l. 
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State;  '^  and  to  a  decision  of  a'divided  court:*"  The  decisions 
of  the  State'courts  as  to  the  interpTetation  of  a  Territoria:!  stat- 
ute, in  force  in  such  a  State,  are  also; usually  hinding  on  the 
Federal; courts.^  If,  pending  a  writ  of  error  or  appeal^  the  high- 
est court  of  the  State  gives  to  tlie  statute  a  different  interpreta- 
tion from  that  which  seemed  to  prevail,  when  thej  court  below 
made  its  decision,  the  judgment  or  decre'e  will  ordinarily  he  re- 
versed.** Where  the, decision  was  in  a  suit  that  was  apparently 
collusive,  it  will  not  ;be.:followed.*'  If  a  contract  when  m^ade  is 
valid: by  the  laws ;  of  the  .State,  as- thgn  construed  by  its  courts, 
subsequent ;  decisions  altering  ith0_>  construction  .off  those  ulaws 
will  not  be  followed  by  the  Federal  courts.*^  Where  the  former 
decisions  of  the  State  courts  were  against  the  validity  of  ,the 
contract. and  the  latter  sustain  it,  the  latter  are  followed.*®    This 


89j?e  Gilligan;  C.  C.  A.,  152  Fed. 
605.  ' ;  i 

« Williams  v.  Eggleston,  170  U. 
S.'  304,  42' L.  ed.  1047.  But  see  Cen- 
tral R.'  Oo.  V.  Wright,'164  tj;  S.  327, 
41  L.  ei.  45-4.' 

«  Ankeny  v.  Clark,  148  U.  S.  34S.' 

MTefft  V.  Stern,  C.  C.  A.,  74  F^d. 
755;  Bauserman  v.  Blunt,  147  U.  S. 
647,  37  L.  ed.  475.  See  §  377,  su- 
pra. A  Federal  court  n'eed'  not 
aWait  the  decision  of  the  Supreme 
Court  of  the  State  before  passing 
upon  the'  construction  of  a  State 
statute  when  the  plaintiff  is  not  a 
party  to  the  State  litigation.  Fos- 
ter-Eddy V.  Baker,  192  Fed.  •■624. 
A  :  Federal  court  is  bound  to  fol- 
low the  decision  of,  the  Supreme. 
Court  of  the  United  Stat«;s  concern- 
ing tli&,  construqtion  of  a,  .st,atu'te, 
although  the  highest  court .; of  the; 
State  has  subsequently  givejf,,a.  dif- 
ferent construction  of  the  same. 
Adelbert  College  of  Western  Re- 
serve University  v.  Wabash  E:  Cp.,. 
C.  C.  A.,.  171  Fed.  8oS.  But  see 
Morgan  v.  Curteniiis,  20  Bfov?.  1,15 
L.  ed.  823;  Burgess  v.  Seligmari, 
107  U.  S.  20,  27  L.  ed.  359, 


I^e-r 


*3  Davis  V.  Commdijweaith  Land 
&  Lumber.  Co.,  141  Fed.  711.  But 
see  Sioux  Falls  y.  F^armera'  Loan 
&■  Trust  Co.,  C.  C.'A.,  136  Fed!  721. 

46  Ohio  L.  ins.  &  Tr.  Co.  v, 
bolt,'-16'  How.  416,  14 't.  ed.  "gsY, 
Gfelpcke  v.  Dubuque,  1  \yali.',175,, 
17  L.  ed.  520;  Ha.venmeyer  y.  Iowa 
County,  3  Wall,  294,  iS  L.  led:  38;' 
Thomson  v.  Lee  County,  3,  WaJI. 
327,  18  L.  ^d.  177 ;  Douglass  y.  V\i:e.. 
County, '101  U.  S.  677,  "25  t.:  ed. 
968;  Louisiana  T.  Pilsbury;  105  U. 
s;  278,  26  L.  ed:'  1090;  Carroll 
County  V.  Smith,  111  U.  S.'S56,  28 
L.  ed.  517;  Anderson  v.  Santa  An- 
na, 116  U.  S.  356,  .^9  L.  ed...e33;' 
Wilkes. County  V.  Coler,  180  U.  S. 
506,  45  L.>  ed.  642.  See;  N.  0.  W.; 
W.  Co.  v.  Soutbtetn  E.  Co.,  36  Fed. 
833;  Forest  Ppoducts!  Co.  v.  Rus- 
.sejl,  ,  16,1  Fed.  1C(04;  Fleischmann: 
Co.  V.  ,  JVIurray,  161  i;,Fed,,  ,162,; 
■Mea,der,.Iiurniture  Cq.  v.  Cfpmnier- 
cial  Nat.  S-  D.  Co.,  192  Fed!.,  616. 

46  Wade  V,  Travis  County,  174, U, 
S.  499,  509,  43  L.  ,ed.  1060,  1064. 
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rule  does  not  eistehdiso,  as  to  authorize  the  reversal  of  a  judg- 
ment of  a  State  court,  because  it  gavei  a  construction  to  a  State 
statute" "different  from  one  previously  given  by  it  to. the  same 
language  in  another  statutetf;  Whethjsr  a,  State,  statute  has 
been  passed,*' iorrrepealed,*'  by  .the  legislature;  v?hat  is  con- 
clusive evidence, of  the  contents  of  a  Statp  .statute;^",  what  are 
the  territorial  .boundaries'  of  a  mnnicip^l  corporation ;  '^  and  ex- 
cept,' at  .feast,  when  the  jurisdiction  of  the  Federal  court  ;is  in 
question^?,*  whetheir  a  particular  corporation  is  a  corporation  of 
that  State^;  **  are;  questionsias,to  whjchl  the  federal,  ;c,ourJ;s.; will, 
in.  general,  foUoMf.  the  descisions.  of  ;the,- courts  of i  such  State. 
lU  >hasr.:b.een  saidthati  they  iwill!  follow  the  .confitruption,  by 
State,  courts  of  a  reservation ;  of  a;  right  to  amend  (jorporate 
c^^^brtOESf^^^j  !Fed§ral  cou^tsi  wjtll'iJii  actions  .at  common  law,  on 
cajisesi  lof.j^cJiioni.noti  created_-by.-  Eederal .  jatatijtes,  loll^w^.the 
s.ta|ut§|'  p|.,;limit3tipn^,^*,,u^^  statu]t,e3  of  (.limitations  .tp, 

suits  against  executors  and  administrators*^  even  though  ap- 


•,  «.Wood,  y.  Brady,  ,]50iU.  S.  18, 
37  L.  ed.  981.  But  .Sjee. Wilkes 
Cpunty  .V.  GoJ^r,:  180  U.  S.  506,  45 
-L.  ed.  642;  Muhlker  Y.~  JJTew  York 
&  Harlem  vE. .  Co.,  337  U.  S.  •  544, 
49  L.ed,  ■872.',     ,      ,.,>.,       '    i- 

48rLeajvenW0i'th  rCb'unty  v.!  Barnes; 
94  U.  S.' .70,'  24.  L.  ed.>  63;  8011(^1' 
Ottawa  V.  Perkins,  94  U.-'S.^2ieOJ 
24'  L.'ed.  T54;''Pcist  V.  Supei:visfafs, 
ids  U.  S.  667;  26  L;  ed.  1204;  Re 
Duncan,  139  U.  S.  449',  35  L;  ed. 
219 ;'  Fitzgerald  v.  '  Mo".  '  Pac.  Ry. 
Co.V  45' 'Fed!  ,812.         '''■''  ,  ';   . 

,  is^lCjijbe ,  vi,  Pitto,  93  U|.  S.'.  674,, 
23  L.  'ed.'ioOS;  Peik  v." 'Chicago. !(& 
N.,.W.,I?.  Cp.^..j94  .}].  ^.,  1,64,,  ;24,'JL^' 
ed.  97;  S|Odt^iern  Ey.  .po.  v.,N.  C. 
Corp.  Commissio^^'«a9(,Fed>,rl63,,,  ,  ( 

_^BOti.  S,  y,.,,Andein,'l5,8,  Fed,  ,.'996. 

SI  Forsyth  v.   Hammondj   166   U. 

S.,  5P6,  ,4^,.L.  ecl..|ip95,     ' 


Fitzgerald  v.  Mo.  Pac.  E.  Co.,  45, 
ijFgd.  812.  ,,.,.:, 

B*  People  ex  rel.  Sohurz  v.  Cook, 
148,  U.  S.  397,  411,r37  L.,ed..498,, 
503.  .,-   -  ■     .: 

66  Bell.  V.  Morrison,  1  Pet.  351, 
7,  L.  ed.  174,;  lioga!  E.  Co,  v.  Bloss- 
burg  &  Ci  E.  Co.,  20  iWall.  137,  22 
L.  ed.  331;  Bauserman  v.  Blunt, 
1'47  U.  S.  647,  37  L.  ed.  316;  New- 
bery  v.  Wilkiijson,  190"  Fed..  62; 
Armstrong  Cork/  Cp.)  v.  Merchants' 
Eefrigerating  Co.,  C.  C.  A.,  ,184 
Fed-  I99.;  SM^ra,  §§,J8,0,  181. -■  The 
right  ito  issue;  a  writ  of  scire  facias 
updftr  )  §  ,  9i5S  .of  ihe,  Eevisedl  Stat- 
utes, where.^itlig  I  cause  oi  action  ,is 
not  creaited/ byj  an  act  of ,  Congress, 
is  barred  by  the  lapse  of  time  p.rer 
scribed,  by  .the  State  Statu'te : ■  of 
Llmiitations.,-  Browne,  v.  Chavez, 
181.XJvS.,;68,  45  L.  ed.  752;  Butler 
y.  ,JPpple4r;44,  Fe(J.-  586;):Barkler   v. 


-?2.Tli,ownas  Vj  ^ciar^  of  Tjustt^es  pf.  Ladd,  3iSaw.  44;.,Priqe  v.  Fates,  39 

Ohio    State   University,    195    U.    8.  A.  L.  J.  295 ji  §|  218,  swpra...    „. , 
207,  49  L.  ed.  160;  supra,  §  47.  66  Security  Tr.  Co.  v.  Black'Rivcr 

63  Hancock  v.  Louisville  &  N.  E.  Nat.  Bank,  387  U.  S.  233,  47  L.  ed. 

Co.,  145  U.  S.  409,  36  L.  ed.  755;  147. 
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plied  to  judgments  of  tlie  courts  of  the  United  States®'''  Stat- 
ute of'  Frauds,®'  recording  acts,®'  statutes  regulating  ^chattel 
mortgages,^"  conditional  salfes;^*  insolvents'  aBsigum'ents^**  so  far 
as  they  are  not  affected  by  the  bankruptcy  law ;  *'  conveyances 
by  marriied  women ;  °*  the  descent,  alienation',  and  transfer  of 
real  property;*®  giving  preferences  to  claims  against' the  es- 
tates of  decedents  which  are  presented  within  a  certain  time,** 
providing  that  upon  the  foreclosure  of  a  mortgage  given  to  se- 
cure thfe  payment  of  several  notes,  the  notes  shall  be  paid  in-  the 
order  in  which  they  fall  dlie,*'' ■statutes  regulating  employers' 
liability,*'  the  measure  of  danlages,*'  the  'granting  compensa- 
tion for  improvements  npon  land  in  good  faith,™  regulating  the 
sale  of  land'within  their  jurisdiction  by  domestic  and  foreign 
^corporations,?^  making  shares  of  stock  in  a  domestie  corporation 
personal  property  within  the  State,''*  regulating  the  liability  of 
stockholders,  who  borrow  money  from  building  loan  associa- 


WMetcalf  V.  Watertown,  353  U. 
S.  671,  38!L.  ed.  861.      '      ' 

sSD'Wolf  V.  Rabaud,  1  Pet.  476, 
7  L.  "ed.  227; 'Moses  V.  Lawrence 
CoUnty  Bante,  149  U.  S.  298,  303, 
37  L.  ed.  743,  745. 

BSTdwiisend  v.  Todd,  '91  U.  S. 
452,  23  L.  ed.  413;  Jones"  v.  Smitli, 
40  Fed.  314;  Union  Pac.  Ry.  Co.  v. 
Reed,  80  Fed.  234.   ■  -  ' 

eoEtheridge  v.  Sperry;  139  U.  S. 
266,  277,  35' L.  ed.  171,  176;  Wilson 
v.iperrin,  CO,  A*,  62  Fed.  629; 
Dugan  V.  Beckett,  0.  C.  A.,  129  Fed. 
56;  Stratton  v.  Natural  Carboiiici 
G(as  Co.,  189  Fed.  928;  E.  I.  Du 
Pont  De  Nemours  Powder  Co.  v. 
Jones  Bros.,  200  Fed.  638. 

eiRe  Gilligan,  G.  C;  A.,  152  Fed. 
605. 

88  Union  Bank  of  Chicago  vi  Kan- 
sas City  Bank,  136  U.  S.  223,  34  L. 
ed.  341;  Smith  M.  P.  Co.  v.  Me- 
Groarty,  136  U.  S. '237, '34  L. 'ed, 
346;  Randolph's  Ex'r  v.  Quidnick 
Co.,  135  U.  S.  457,  34  L.  ed.  20(), 


83  Infra,  Chapter  on  Bankruptcy. 

8*  Gillespie  V.  Pocahontas  Coal  &■ 
Coke  Co.,  C.  C.  A.,  163  Fed;  992. 

66Childs  vi  Ferguson,  C.  G.  A., 
181  Fed.  795.  '  i 

BSDodd  V.  Ghiselin,  27  Fed.  405. 

87  N.  y.  Security  &  Tr.  Co.  v. 
Lombard,  65  Fed.  271;  reversed 
upon  another  point,,  O.  C.-  A.,  74 
Fedj  769.    ,    .  , 

88  Peiree  v.  Van  Dusen,  G.  C.iA., 
69  L.E.A.  705,,  78  Fed.  693.,  ,In 
Louisiana,  the  State  doctrine  lya.s 
not  followed.  ,  Hale  ,v.  Kansas  City 
So.  Ry.  Co.,  C.  C.  A.,  120  Fed.  735. 

89  Golden  Rewarcl  Min.  Co.  ,v. 
Buxton  Min.  Co.,' 0.  C.  A..,  97  Fed. 
413.  '      ■    '    ■    •"  '''    '■■*'•  ■  ■   ■';' 

TOMcGlaBke'y  v.  Barr,  62  Fed. 
209.  Of.  Santee  R.  C.  L.  Co^  ir. 
James,  so' Fed;-S60.  ■■•■•'" 

'1  Williams'  v.  Gaylord,  <i.  G.  'A., 
102  Fed.  372.  ■  ■  ' 

'2  Jellenik  v.  Huron  Copper  Min. 
Co.,  177  Ul  S.  1,  13,  44  L.  ed.  647, 
651.  •  " 
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tions,"  statuites  gi vidg*  a  cause  of  action  for  an  injury  that  has 
caused  a  death,''*  and,  in>:so  far  as  they  affect  rights,  the  Sun- 
day laws ;''^! of  the  State  where  such  courts  are  held;  and  'the 
construction  given  to"  those  statutes  by  the  courts  of  the  State 
which  ehacted  thein,  soifaiJ  as,  they  apply, '  suBject  "to '  the  ex- 
ceptions already  noted.  Federal  courts  will  follow  the  decisions 
of  the -Stiate-'ti^ui'tsl concerning  the  validity  of  transactions  be- 
tween husband  aild  wife ;  '*  concerning  the  rights '  of  a  third 
plerson  to  sue  at''c'orftnioB  law, -ttp'oii- 'a  contract  made  with  an- 
other for  his 'benefit;'"'  as  to  thie  allowance  or  disallowance  of 
interest  upoi  overdue  Coupoiis,  for  intei'est,''*  of  upon  damages 
for  a. tort;,'''  as  to  the  amount  of  damages  recoyeralDle  iipon  a 
court  bond;  f'and  as  to  the  rate  of  interest  upon  art  obligation 
after  it  falls  due,".  Ordinarily,  they  will  also  follow  tjie 
iS'tate  decisions  as  , to  ■  the  liability  , of  imunicipal  corporations 
fprftort;  '*  and  as  to  their  power  ,to/eon,tr,^,cti;  '^but  a  ^municipal 
fireboat  was  lielji ;  liable,  ,.m  admiralty,  for  i,ts,negligencey  in 


lU    '";i';-=     ■'       bX'.'"  '■.■,(J.'jb"fa 
13  U.  S.  Sav.  &  Loan  Co.  v.  Har^" 

rjs,,  133  Fed,  27.^^ 
■  74  Railroad-  Co.^  v. '  fearron,  5^  Wall, 
90,  18  L.  ed,  591 ;_  Serenseri  v.  N,  JP. 
£  do.,; '45  Fed.  'W;  Holland  V. 
Brown,  35  Fed..  43 ;  'Holmes  v.  Eail- 
way  Co.,  5;  Fed.  75 J  s.  c,,  S.Fed. 
■523j-Maysvilfe'St.  E.  &  T.  Co.  y. 
Marvin^  C.  C.  A,,  59  Fe^!  91;  Den- 
nick  '  vl  Ceiltrdl  TR.  'Co.,  ]  03  „tr.,  's, 
11,  26  L.  ed.  439.  .Bee  §  92,  s^%>ra,, 
§  560)  infra.  wKejre  the^d^eediept 
was'a  ndh-resident.  arid  'tlie  only  aa- 

j     r  ■■      -'■'■       -         J      j  I    ■        ,■     f     .; ,  I '  ■     7/ 1 

Sets' III'  tbe  State  were  the'  cause  .of 
action  for  his  wrongful  death,  ,J;he 
Tedetal  court  had  iuriadiction.of  an 
action  by  his  administfatrijx.  Qox; 
Mi  fe'tieamtoaf  Go?  v.  'fiaiionl '  C.  ^d 
A.,  179  Fed,_293.  ,^Su,ch  an  g,<^o'n 
nia|y   be'   maintained   in  ,g,  'Fede|^l 


Missouri  Pac.  Ry.  Co.  v.  Larussi,  C. 
C.  A.,  161  Fgji.  66.         - .     .        . 

'  75  Buchery.,  Cheshire  E.  Co.,  125 
tr.  B.'5o5,  3I.L.  ed.  795.    .   ^  ,.    J." 

'  T8  JSe  Tucker,  148  Fed.  928^'  ; 

.  tTBgthleheiri  Iron  Co.  y.  Boadley, 
■iS2  3red.-y^^^'     ^     ■     ' '!'V''^,|, 

'  MjBolles  yl,  Towfi  qf  A'mbdyJ,40 
Fed.''iG8;  Holden  v,,  Freedman's"  S. 
&  Tr.  Co.,  100  U.  S.  72,'  ,25  L,  ed. 

M' '•■'■■-  ■'■        -;»!-■  ■■ 

79  N.  Y.,  L.'e.  &  W.  R.   Co.  V. 

'iiAiii;  14^  u.  s.  Sgi,  37  l.  ed. '^92. 

'  80  Fidelity  &  D.  Co.  v.  L.  Bticki 
&  Sbri  Lumber  Go;,  189  U.  S."135, 
47  L.  ed.  ?4^'.'  *' 

■!  81  Ohio  V.  'Jifrarifei  103  U.  S.  697, 
.26  L.  ed.''531.^i''M':>i.  ■   ■' 

88  Detroit  y.  Osborne, ,  136  U.  .S. 
.492y '.34.;iL.,ied.,',261);    Edgerton-'  v. 


court  upoii  a  c?ius^,of.aotiori  yjijch  Mayor,  etc.  i^  N.,  ,Y., ,  27!  Feda  1 30:; 

Wccitod'^  Uhdeir  'the  ''s{at'u|:qs.  of  ai^-  .glarb  -v.    Atlanti®  Cily,.  >  180  iffed. 

other    State,    .although    the  ^la^ter  598.  • 

•^ts^e,"^where"'the'8u'it'  is   brought,  ,    83  CI?,iboTne  Countyv.,  Burl^,;lll 

forbids  such  actions  wtoe  the  d^ati  y.  S,  4p|0,  2§  L,  ,e^.  ^70;  fTprtq©  v. 

'4ki  eaused   oi^fside.ol  ,t£e    St,ate.  Shelby  po;y^ty,,  118  U.  S.  425,  440, 
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a  case  where  the  State  law  gave  no  remedy  against  the  city.'* 
It  has  been  said  that  "the  United  States  courts  will  follow  the 
rules  laid  down  by  the  highest  courts  of  a  State,  iri  the  matter 
of  determining  whether  the  lex  loci  contrudus,  or  the;Zea;  forii 
shall  govern. '^*^  .  Water  rights,'*  the  right  to  a  wharf  extend- 
ing into  navigable  waters,  when  the  acts,  of  Congress  are  silent 
upon  the  subject,'''  the  ti|;le  .tp.land  formed  by  accretion," , the 
rights  of  riparian  owners  in  the  bed  of  a  stream,  whether  navig- 
able or  otherwise,'®  the  validity  of  tax  sales,'"  the  rights  of 
abutters  in  streets,^'  tjip,, law  as  to. what  cqnsljilj^tes  possession 
of  land,*^  and  generally  all  questions  affecting  ,re^l  estate,®'  m 
the  absence  of  constitutional  difficulties,  depend  upon  the  local 
rule  of  property.  The  authorities  as  to  how  far  th^  Statelaw  of 
lis  pendens  will  be  followed  are  not  harmonious.  It  is  the  safer 
practice  to  comply  with  the  State  statutes.®*  It  has  been  held 
that  the  filing  of  a  creditors'  bill  %ainst  an  insolvent  corpora- 
tion, in  the\Federal  court,  is  constructive  notice  of  Zis  pendens 
'with  respect  to  all  property  of  the  corporation  in  the  Federal 
district;®*  and  where, the  State  practice  was  the  same,  that  ,the- 


30  L.  ed.  178,  185;  Meriwether  v. 
Muhlenburg  Courib, '  12,0  U..  S.  354, 
357,  30  L.  ed.  6^i,  654;  Francis  v. 
Howard  County,  50  iFed.  44; 
Thompson  v.  Searcy  County,  57  Fed. 
1030;  City  Water  Supply  Co.  v. 
dttumwa,  120  Fed.  309.  But  see 
supra,  notea  46,  47. 

84  Workman  v.  New  York,  179^  U. 
S.  552,  45  L,  ed.  314. 

85  Parker  v.  Moore,  C.  C.  A.,  115 
Fed.  799,  ^02.  ,  Th^e  State  deciajxins 
as  to  the  effect  of  a  judgment  of  its 
courts,  as  res  adjudicata,  will  ordi- 
narily- be ;  followed.  Union.  &  Plant- 
ers' Bank  V.  Memphis,;  189  U.  S.  71, 
47  L.  ed.  712.      -■ 

86  Chicago,  B.  &  Q..  E.  Co.  V. 
Board  of  Sup'rs^  of  Appanoose 
County,  JoWa,'Ci  C,  A.,  182  Fed. 
291. 

87  The  Golden  Rod,  197  Fed.  830. 

88  Barney  V.  Keokn'k,  94  U.  S. 
324,   24  L^^ed.  '224;    St.   Louis   v. 


Eutz,  138  U.  S.  226,  250,  34  L.  ed. 
941,  951.  ■  ^      ,,,'.    , 

ssBarnejy  y.  Keokuk,  94  XJ.  S. 
324,  338,  24  L.  ed.  22?,  228;  St. 
Louis  V.  Myers^..il3' -U.-S.  566,,  28 
L.  ed.  1131;'  Packer  v.  Bird,  137  U. 
S.  661,  34  L.ed.  819;  St.,  Louis  v. 
Eutz,  138  U.  S.  226,  242,  34  L.  ed. 
941,  947.  '  ,,    "'       .  ,  , 

90  Lewis  T?.  Monson,  [  151  U.  S. 
545,  38  L.  ed.  265;  Bardon  v.  Land 
&  E.  imp.  Co.,  157  U.  S..327,.  39^L. 
ed.  7'lS.  ;  '     ' 

81  Lobensteine  y.  Union  EI.  E> 
Co.,  80  Fed.  199.  But  see  Barber 
V.  Pittsburgh,  etc.,  Ey.  Co.,  69  Fed. 
5'01.'       "  '   '     [    ' 

82  Santee  E.  ,C.  L.  Co,,  v.  James, 
50  Fed.  36dy     '  '"       . 

93  Case  V.  Kelly,'i33  U.  S.  21,  33 
L.  e^.  513!  ,  '. 

94  See   Jones    v.   Smith,    40   Fe^. 

hi.  '  ^  "  :_^   .  ,  _  ^.^^'l  \ 

95  Alla,s  Ey.  ,SiiP|Ply  Co!  ,y,"  L^lce 
k  Elver  Ey.  Co.,"  134  Fed.  503.' 
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filing  of  a  bill  to  iset- aside  deeds,  as  -fraudulent,  was  notice  of 
lis  pendefiiSi  tos  all  subsequenit ,  purchasers  or  acquirers  of  eru- 
cumbrances,  upon! the  property,^*:  at  least,  after  the  subpoenas 
have  been  served  upOn,"  material  defejiidants.  The  Federal 
courts  v?ill  refuse  ato!  follow  antj  State  I  statutes  ■  or  decisions 
which  provide  that  non-resident  citizens  ^ofrlother  States  who 
hold" 'negotiable;  paper  or  chattels"  beyond  the -jurisdiction  of 
the  court  shall,  have  constructive:  notice  of  litigation  affecting 
the  taitler^or  italidityiof  the  same.^^''  A  bona  fide  holder -of  nego- 
tiable paper- is  not  (suJbject. to  thBi  general  doctrine  oi  Us  p-erir 
40ns.^^  Itihas  been  held  in  the  Second  Circuit,  that  a.  State 
statute  providing  that  purchasers,  wiiih'outi  actual  notice  of  a 
-pending  suit  ^re  not  bound  by  the  proceedings  -therein  unless  a 
notice  of  lis  pendens  has  heen&lBdi'in  a  designated  public  ofice, 
will  be- followed  by  the  Federal  court  there  held,  which  will  re- 
quire notic^e  of  i  the  pendency  of  a  suit  in  such  a  Federabconirt 
toibe  filed  ija' such  offices©  as  ,to  bindlieonsequent  purehasers.*' 
A  State  statuite<  giving :the; right  toitwontrisils.in  an  action  of 
ejectnient  will  .be^ followed  by  the  Fedenal  courts;"."  It  has  been 
said  at  Circuit  that  the  adjudications  of  •; the  -State  courts  "pre- 
scribing the  laws  of  its  citizens  in  respect  to  the  custody  of  in- 
fant children  resident  in 'the  State,  and  the  relative -rights' of 
of  parents  in  respect  to  suChSchildren,  are  rules  of  decision  iid 
this  court  in-  all  common-law  cases  touching  these  questions."-"'^ 
"Statutoi^y  ^modifications  of  the  conunon.  law  in  regard,  to,  the 
"rights  of  husband  an,d  ;^.ife,  as  plaintif^y  in  actions  at  law  in 
the  courts;  ofi  a.'sSt^te,;  are  applicable  also  i-h  the'  United  States 
^ourtsnheld  in  such:;Stafe,  if;noi  inconsistent  with' the  laws  of 
the  United  Sta'tes  or  with>  the  duties  ■which  belong  io  its  judges 
and  courts  and  the  powers '  With  .;Which  they,  ^.re  .qlpthesd." '"^ 

'    96-iBarstowi  T..,Be(5ket//(B,,D^.  Qa.  ^  "O  Equator 'it. 'S^  sl 'Co'.  t|' Hall, 

-S..  T>4w-U9  Fei.i  8^-6,1  .,.    .,  .;,„_,;[  ^6''ij'.\^:W,''it  L.  e,d."il47  '^Bu't 

.,   ?7Enfteid.  V,   Joriiaii,  119..Ui.„,g.  seei'p'lZ    '"','         '        "        "  ' '_ 

680,  693,  30^.;,e,(%  523,  529.,    ,  101  Betts,  J.,  m  jSe  Barry,  42  !peli. 

J  ssEaryery,,  L,„§;,',i:r.r  Co,V  To-  133,  1132;  si  c.,' 136 'U.,  g.  ,507,  fe'i, 

>do.^  S^  H.  I^."qo,^'54  Fed.  759,  34  L,  ed.  512,'514.   |  :' _    /,             '. 

-772,  per,  .Jackson,  J.-,                      ,  102  The  !M;orning  Journal  Ass'n  y. 

' '  99  Joii,es /v., '^miith,  ,40   Fed-jsljl,  Smith,   C.  C.  A.,  56  Fed'.  141,  per 

per   ■Laeombe,    J.      'Contrd    in    tlie  curitimy   Texas   &   Pac.   Ey.   Co. "v. 

I^ixth' Circuit.'  lAcClosk'ey'  v.  'Bari-,  HumW^'lSl  XJ.  S;  ^7,  45  1.  ed.  747. 

48  Fe&; '  lab,' 1^2,' Jef 'Jaeksoh  and  ''-               ''' 
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A  State  statute  providing  that  an  assignee  of  a  cause  of  action 
by  arwritten  instrument  may  sue  in  his  own  n'amej  although  the 
assignor  retains  an  interest  therein,  will  he-followed  by  a  Fed- 
eral court  ih  an  action  at  common  law.*"'      ,        •  ! 

Where  the  Federal  court  had  adopted  the  State  'practice  in 
serving  process,  -it  was  held  that  the  State  decisions,  ;hdlding 
that  the  sheriff's  return  was  'conclusive,'  must  be'foUowedi"*  A 
Federal  court  refused  to  follow  a  State  statute  giving  an  at- 
torney a  lien  -upon  his  client's; cause  of  action,  so: far  as  it  was 
construed  to  require  the  court  fto' go  on  and  try  a  cause  for  the 
attorney's  benefit  after  it  had  been  settled  by  the  parties^  with- 
out the  satisfaction  of  his  claimi"*  It  has  been  said  that  a 
District  "Gourt  should  not  hold  an  a(it>  of  Congress  to  be  uncon" 
-stitutional,*"*  unless,  in  aiclear  case,  to  prevent  irreparable  in- 
jury to  property.*'"  7        . 

§  478.  New  Trials-.  The  pdwer  of  a  Federal  court  to  grant 
a  new  trial  cannot  be' enlarged  or  restricted  by  a  State  statiite.* 
It  has  been  held  that  a' State  statute  forbidding  a  new  trial  for 
the  insufficiency  of  damages  would  i  be 'unconstitutional  as  a 
violation  of  the  Seventh  Amendment  if  applited-  to  a  Federal 


103  Dexter,  Horton  &  jCo.iV.  Say- 
ward,  51  ,F^,d.  729,^732.  ,^^e  supra, 
,§§.453,  454.  The  right  -of  an  as- 
Signeie  of  a  chose  in'  action  to  siie 
in  his  own  name '  depends  ilptfri  the 
law  of  the  forum.  Jiosepihi  Dixon 
Crucible!  Co.  v.  Paul,  C.  C.  A.,jl67 
Fed.  7S4.  The  right  of  a  mortgagee 
to  recover  the  mortgage  debt  from 
a  purchaser  who  Had  agreed  with 
the  mortgagor  to  pay 'it,  although 
.  the  deed  and  mortgage  were  ex- 
ecuted .  in  and,'  covered  property 
solely  in  New  York,  where  the 
mortgagee  migh,t  hav.e  sued  ip  a 
common-law  action  of  assumpsit, 
was  held,  when  the  iiiit  was  brought 
in  the  District  of  Coluinbia,  to  de- 
fend upon  the  lex  fori,  and  conse- 
quently to  be  mainta,inahle  only  in 
a  court  Off  equity.  Will^ifd  v.  Wood, 
135  u!  S.  309,  34  L.  ed.  210.  See 
also   North    Alabama   Development 


Co.  V;  'Of man,  -^5,5   Fed,'  18;    supra, 

§82.:;  '        ,,  [    , 

104,  Joseph  ,y,  New  Albany  St.  .& 
;R.  ,M.  Co.,  53  '-Fed.  isa^ 

105  Sherry  v^  Oceanic  |.^.  Nav.  Co., 

•72'  Fed.  56S.    '''"fi-"«'fii    '' 

■  1    loeMichiei  v.  N."  H.'&  H.  E.  Col, 

iUSi   Fed.'  '694.     Contra,  Am.   L.   k 

Tr.   Co.   v.iGrapa;  Elvers"  Co.,   150 

Fed,.775,.       ,.,!j       ],„,,       ,     „,;.,,       i,,;;, 

107  U.  S.  V.  Scott,  148  Fed.  431; 
Eib  parte  Wood,^l55'  Fed.  196;''St. 
Louis  &  S.  Fi 'R.  Oo.  v.  Hadley.f  iSS 

•i'ed".'220;  C&«s61idatfed  i  (?4'a'^  Cb^  v. 
New  York,  157  #-ea;  849.  '  "'' 
'  '  §  i78.'  1  Indianapolis  &  St.  L. 
E.  Co.  V. 'Horst;  93  IT.  S.  291,  23 
J.i..ed,  8,98;,  Newcomb  v.  Wobd,.  97 
ti,  S.;'58],,24  L.  ea.  10^,5;  Fi^iibrom 
!ji:,'  Chicago,,  M.   &  St.   P.   Ey.   Co., 

;^37 ' )U!^  g,j60,!,,34,L." e|.';585,^. ,  But 
see   Travelers'  Protective  ,  Ass'n  ,  y. 
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■court,*  but  that  theright  to  two  or  more  trials  of  an  action. for 
•ejeotment  may  be  given ^  or  taken  away*  by  a  S.tate  statute, 
which  is  constitutional,  levpn  when  applied  to  actions  pending 
when  it  was  passed,  i  and  will  ,be,  followed  by  ,the  courts  of  the 
United;  States.*  After  .one  i trial;  and  an  order  for  a .  new : trial 
in  a  State,  court,  it  was  held  that  ^he  plaintiff  could  not  discon- 
tinue and. sue  in  the  Eederalcpiijrtj'  ,,,The  JQistricit  qourts  hw^ 
poAver  to  grant  new  trials  after  a  tri^l  by  jury  "for  reasons  for 
which  new  trials  .ha,ve  usually  been  granted  in  the  courts,  of 
law." '  A  motion  for  a  new  trial  must  be  raade  or  npticiedf  for 
argument  during  the  tfrm'  at  which  the  trial  took  place,  or  by 
special  leave. of  "the  court  granted,  upon  a  petition  filed  withip. 
forty-two  days  after  ttie' entry  of  judgment.^  It  has  bepn  held 
that  the  filiii'g  (if  a  motion  for  a  new  trial,  in  the  Federal  Court 
during  the  term^  without  any  order  or  recognition  by  the  court 
concerning  the  same,  will*iiot  carry  the  matter  bver  to  the  suc- 
ceeding term,  so  a's  to  give  the  court  jurisdiction  then  to  hear 
and  determiiie  it.^'  It  has  beeii'  held  that  an  order  granting  a 
new  trial  may  be  set  aside  and  the  vetdict  reinstated,  at  any 
time  before  the  new  trial  isbegunv^^'It  hasbeen  held  that,  where 
the  State  statute  authorizes  a  motion  for  a  new  trial  iii  civil 
causeis  after  this  trial  term,  the  Federal  court  should  follow  the 
same.*^  Wherfe,  after  the  affirmance  of  a  criminal  conviction, 
the  defendan.t  applied  to,th*  jOiifcuitOouirt  of  Appeals  for- leave 
to  file  aimptioUj  fox  g,  new!  trial  in  the  District  Court,  klthough 
the  ^epp,,]iad  expired,  land  relied  upon;a  local  stiatute;  authbrizr 
ing  sjach  a  ^lUjCjtiQn,  ibeforp  or  after  rtjbe,  expiration  of  :the  term, 

Gilbert,  CO.  A.,  55 'L.eL'a. 'saS^VlJll'.  »V.  S.  .p.  "Sy'  §,  726;  .  Clark,  v. 
Fed.  269.  ui.   'ii:  l   >■;  I    '■•'>'    Soh'i^  1   W.'^&  AT.   368V  Milliken 

«Hughey  v.'SunivanvSO  Fed.-7a  J^v.'Rds^y  9  Fed:  855'.   ■'        '        '' 
,SEq.uatoriCo.^  T-iSall,  lOq  U.,S.      ;     9U.iS.  B.  S.,  §>i987.     See-§  482; 
■^6,  27  L.  ed.  114.    As  to  costs,  see      Mann   v.   Dempster,   C.   C.  A.,   181 
Shreve  y.   Cheesman,   Q^p.^A.,  69      Fpfi.  7,6.-,    -^     ^    -j    .      ,, 
Fei  785.   ■'    '■''■'     '''*      '      V  ',  ">  Klein  V,  Southern, Bac,  Co.,  140 

.  4Canipbell    v.    Iron-Silver    Mih.      Fed.  213.,    r,    ..  ^   .,     ,   ;. 
Co.,  C.  C.  A.,  83, Fed.  643.   '   ,     ,  '^ii Ivans    v.'  !Freeman,'   149.  Fed,. 

■B'lbid'.         "    ''''"'    .^_      ■    ',"    .      lQ20./.,^_,     _,      ,--,.,  ;./",.  ^1 
Slbid^;  ^^U8,to^  Cq.  v.  Hall,  ,106       "  l«  Travelers'  Protecjtive   Ass'n   v. 
Tj.  S.  86,  27  l!  ed'  'iii.  '         '  '   .         Gilbert,, C,  C.  A.,  ,55  L.R.A.  538,  111 


^  ">  Hyatt  V.  Challiss,  56  Fe4.'  ^67.      Fed.  269.    iBut  see  tnfro,  §  481. 
See  infra,  OBapter  oil  Removal  of 
Clauses. 
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at  any  time  within  one  year  after  sentence','  tke  court  said-t 
"We  doubt  whether  any  State  statute  regulating  criminal  ^  pro- 
ceedings passed  since  the  original  judiciary  act  is  cognizable 
by  the  Federal  courts."  "However,  ott  thfe  record  before  us, 
we  do  not  feel  ourselves  required  to  investigate  with  the  vie^V- 
of  reaching  a  final  conclusion  any  questions  raised  by  the  peti- 
tion we  are  considering,  and  it  is  more  convenient,  and  we  deem 
it  suitable,  to  leave  all  the  topics  involved,  whether  of  jurisdic- 
tion or  the  merits,  to  be  first  investigated  by  the  District  Court, 
without  any  implication  yrp  o'^'con,  either  from  our  order  or 
this  opinion,  which  should  be  held  as  limiting ,  that  investiga- 
tion,!" ^*  If  leave  to  make  the  rnotion  be  granted  at  the  trial 
term,  the  motion,  may  be  ipade  at  a  subsequ.ent-,terin:j  provided,. 
at  least,_  that,  judgment  was  not _  entered. <  by  the  trial  term.^* 
It  was  held  that  the  IJniited. .^tates  court,  in,, the,  Indian  Terri- 
tory, had  power  to  grant  a  .new  trial,  for  newly-discoyered 
evidence  after  the  trial  and  the  entry  of  jiidgment,  while  the 
case  was  pending  in.the  Supreme  Court  upon  writ  of  error.^^ 
Amotion  for  anew  trial  upon  exceptions,  or  because  the  ver- 
dict was  against  the  evidence  or  against  the  weight  of  evidence, 
or  because  of  excessive  or  insufficient  damages,  is  regularly  ar- 
gued before  the  judge  who  .tried-  the' ease."  He '  niay,  if '  he 
chooses/i  ask  another  judge  to  assist 'himi  in' rendering  his  de- 
cision;!" and  the  latter  may  then  hear  the  argument;"  but 
neither  party  has  the  right  to  demand  the  participation  of  an; 
other  judge  in  the  decision."  It  has  been  'held  that  the  powe'r 
to  try  a  case  carries  with  it  as  an  incident  th.e  pow^r  to  hear 
and  decide  a  motion^  for  a  new  trial,'"  but  that  an  order  denying 
a  motion  for  a  new  trial  is; void  if  signed  by  a  judge  after  his 
successor  has  been- appoinled  and  qualified,  and'  notice  of  this 

WTrafton  V.  U.  S.,  C.  C,  A.,  147  35   ]/ed;  176;    Adams   v.   Spatigler, 

Fed.  513,  514.        '''';,  ,  17, Fed.  133,  ., 

"Walker  v.  Moser,  0.  C.  A.,  lit        '  18 Adams    v.    Span^lerj    17!', Fed, 

Fed.  2!30.  '  133;   Ives  v.  Grand  Trimk  Ey.'  do.,! 

-    "Fuller  V.  U.  S.,  182  U.  S,  5f2,  35  F^d,  176.  ,  ,  ' 

45  L.  ed.  1230,     '  '\,        '  Wives  v.  Granj^  trunk  Ry.,Co., 

16  •fyes  V.Grand  truxik  Ey.   Co.,  35  .Fed- ,^76.  ,,  ,     ,    ,  . 

35  Feii.'  176.  ,,   2?  dheesin'an  v.  Hart,  ,42,  ITed.  98^ 

IT  Ives  V.  Grand  Trunk  Ey.  Co.,  105.'    ''  '  '" 
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lias  been  given  to  tlie  judge  wlib  signs  the  order.**  The  power 
of  CongTess  to  authorize  such  a  re-examination  of  the,  proceed- 
ings upon  the  trial;  has  been  questioned.**  ;  ^ 
The  fEevised  Statutes,  as  recently  amended, 'provide :  "That 
.a  bill  of  exceptions  allowed  in  any  cause: shall  be  deemed  suffir 
•ciently  authenticated  if  sig-ned  by  the  judge  of  the  court  in 
which  the-:  cause  was  tried,  or  .by;  the  presiding  judge:  thereof 
if  more  than  one  judge  sat  at  the  trial  ;of  .the  cause,  without 
.any  seal  of  tbe  court  or  judgs  annexed; thereto.  And  in:  case 
the  judge  bpfore  whom  the  cause  has  heretofore  been  or  may 
hp^eafter  be,  tried. is  by  reason  of.  dpath,  sickness,  or.  other  dis- 
ability, .i;ii^able -to  hejar  and,  pass  upon  the  motion  for  ^  new  trial 
.md  allow  .and  sign  said  bill  of  exceptions,  then  the  judg§  who 
.succeeds  such  trial  judge,  or  any  other  judge  of  the  court  in 
which  the  cause  was  tried,  holding  such  court  thereafter,  if  the 
-evidence  in  such  cause  has  been  or  is  taken  in  steiiographic 
notes,  or  if  the  said  judge,  is  satisfied  by  any  other  means  that 
he  can  pass  iipoii^  said  motion  and  allow  a  true  bill  of  excep- 
tions, shall  pass  lipbn  said  motion  and  allow  and  sign  such  biU 
■of  exceptions,  and  his  ruling  ilpoh  such  motion  and  allowance 
and' signing  of  such 'bill  of  exceptions  shall  be  as  valid  as  if  such 
ruling  and  allowance  and  signing  of  such  bill  of  exceptions  had 
been  made  by  the  judge  before  whom  such  cause  was  tried ;,  but 
in  case  said  jiidge  is  satisfied  that  owing  to  the  fact  that  he  did 
ibt' preside  at  the  trial,  o,r  for  anyrOth,er  cause,  that  he  cannot 
fairly  pass  upon  said  motion,  and  allow  and  sign  said  bill  of  ex- 
■ceptions,  then  he  may.  in.' his  discretion  grant  a  new  trial  to  the 
party  moving  therefor."  **    Upon  a  motion  for  a  new  trial,  in- 

aiU.  S.  V.  Alexander,  46  Fed.  728.  could  fairly  nass  upon  the  motion 

28rves  V.   (Jraud  Trunk  Ry.  Co.,  and  settle  a  bill  oiE  exceptions;    it 

35  Fei   176.     6/.  Mietropolitan  E.  was   held   that   his .' only   a,uthDrity 

Co.  V.  Moore,:  i2l  tl.'  S.  558,  573,  30  under  the  statute  wa^  to  grant  a 

L.  ed.  1022,^1026.  new  trial.     Penn  Mut.  Life  Ins.  Col 

asu.  S.  R.  S.,  §  953,  as  amended  v.   Ashe,    C.   C.   A.,   145   Fed. ,  593. 

by  Act  of  June  5,  1900,  c.  717;  31  Where    a    stenographer    had   taken 

St;  at  L.  270.     See  U.  S.  v.  Mel-  notes  of  the  trial,  but  the  moving 

<irum,   146  Fed.  390;    §  479,  tii/ro.  party    failed    to    pay    for    writing 

"Where    the    trial    judge    had    died  them  out  in  order  that  they  might 

pfending  a  motion  for  a  new  trial,  be  submitted  to  the  trial  judge,  the 

and   there   were   no   stenographer  s  motion  was  denied.     Thorndyke  v. 

laihutes,  nor  bther  rfecOrd  or  memo-  Giinni^oh,  C.  C.  A.,  174  Fed.  137. 
xanda,    from    -vrhich    his    successor 
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structionsito  the  jury  will  rarely  be  reviewed-,  '*  fbut  they 'imaj' 
be.**^  The  objection  that  thepiaintiff:  sues  in  the  wrong  capacity 
cannot  be  raised  for'  the  first  time  upon  a.  motion  for  a  new 
trial.*®  A  new  trial  may  be  granted  because-^ the  verdict  was 
against  the' weight  iof'-evidenice.^''  "Where  the  evidence  sub- 
niittted  to  the  jury  is  such  as  to  render  the  issue  doubtful,  a  new 
trial  will  not; be  granted,  even/though  the  verdiet  is  against  the 
apparent  weight  of  the  evidence."  **  When  the  evidence  is 
conflicting  and  the  witnesses  are  of  good  character,  the  ver- 
dict, if  not  manifestly  wrong  or  improperly  bbtained,  ought  not 
to  be  set  aside.  And  this  rule  prevails,  even  though  the  court 
might  have  rendered  a  decision  different  from  that  jury.*' 

As  a  general' rule,  '.6ii' a  motion  for  a' n^v?'  trial  affidavits  of 
jurors  may  be  recsived  to  support  but  not  to  impeach  the  ver- 
dict.*" "A  jiiryman  may  testify  as  to  any  faijts  bearing  upion 
the  question  of  the,  exis.ience  of  any  extraneous  influence,  al-- 
though  not  as  to  hpw  far  that  influence  operated  upon  his. 
mind."*^  It  has  been  hei4:  that  affidavits  of  jurors  stating, 
that  a  certain  pappr  wa^.nQtshpyn.'fQ  nor  read  by  them,'*  and 
th^t  reading:  a,  newspaper  repoi-t  ,did,tW.t  infljience  their  yer: 
diet,'*  may  Jje  atimitted  to  support  a  verdict;  thati  g,ffidavits  of 

24Tliprne     v.     Am.     Distributing  ;     SOHyman  v.  Eames,  41  Fed.,  676, 

Co.,  117 'Fe'd.  973.                                ,  67*7;;  Chandler  v.  Thompson,  30  Fed. 

«5  See  Demarest  v.   Duttbh,  ISl  38,  4S;  Glaspell  v.  t.  Pac.  R.  Co.,. 

Fed.  508.'  '                    '•    '           '  43  Fed.  903,  909;  Fuller  v.  Fletclier, 

26St.    Louis   &,,S.    F..  R.    Co.    v.  44  Fed.   34;  39;vBiggsiv.  Barry,  2 

Herr,|C.j,C!.  A-,,193  ?,ef  ,950,.  .,.    ,.    ■  „Curtis,   259 ;   Ewer's  Adm'r - v/  Na- 

87  Felton  V.  Spiro,  C.  0.  A.,  78  tional  Imp.  Co.,  63  Fed.  562.  Such 
Fed.  576.  See  Mt.  Adams  &;  !?,  P.  a^.davits,  .wjer.e  ,copsl_djere4  iff  Mg,t- 
'Inelined  'fiy.  Co.  y.^Lowory,'  a'C.  tox  v.  V.  S„,'l46'|yi!..S,.,141,„;i53cJ3: 
A.,  7'4  Fed;  463.'    .  ; "    '"  Sup.  Ct.^^50,'pCi'/L.',Vd.' £117;  S.tsve^, 

88  Lurton,  J.  in  Mt.  Adams  &,  E.  son  v.  T^innegseej  Copper  Co.,  193, 
P.  Inclined  Ey.'^Co!  v,.  Lowery,  C.  Fed'.' 268.  '  '  ,■  -ni  ,[,.,,  i 
d  A!:',  74 .Fed.,  463,  473.           ,^  ,  Si  Mr.., JjijSticjSj.GpyJn  fWpodyi'itj-tl 

29Pringle'  v.'  Guild,  119  Fed."  962,  v!.  Lea,V;itt,  'l07-]v|as.Sf,  ,45^,.  9,  Am,. 

964,  per  Simoriton,  J.    To,a. similar  Rep.  49;  g-pprjoved,  in  .Clyde. Mattox. 

efifect  are.i",  Pim  v.  Wait, .  32  Fed.'  v,  U.  S.,  146  U,;,S.  140,  149,  3,e,Lj. 

74li  ']*Jonee' ,v.;  Sichmo^  i^.p;,  r'J  ec(.;  917.,  ;      \,^.,     ,,,  ,         ;, 

Co.,  33,Fei, '429;  Sargent , v.. Home,  "  38  Fulj^e'^  v!  Ifietchea;, ,  44.  Fjsd. ,  34, 

Benefit  Ass'n,   35  Fed.  711^  'l*lum-  39.   [     •\.'','      ,/  ,,/     ,    .,     ..  "       ... 

mer_,y,  &rani,;te.kouiv1;ain  MinVco.,  ss'u,  ^  v.  jReij^,  ,12.HQ5y,,36,^,)  366^ 

55*6^7^5,756.^"''       ■•'■'•'■  I3'.i;.',.e(}.  ]p3?,  ,10^5,     .,.,',,'^      , 


j urorsif stating,' that  thiey  were!  not  influenced  by  erroneous  in- 
structitoSiias  to  ftbenineasurjei  of  dapagesi  "will  not  ;be  consid- 
ered j**i/,thaib  iaffiiJavitS-'pf  iOurorsrexfflainifng'  'tke  grounds  of 
theiriverdiet  wSUiinot  be  considered ; '-i  that' affidavits  of  jurors 
showing. stateiaenteiby  a  juroEUn  the  jury  rooin  as  to  Ms  incom- 
petenc^i?®  and  showing  theipresence  of  ,an  iofficeri  and  his  state- 
ments ^  and.  th^ireading-i  of  v, a,  newspaper  report  and  i  comments 
on  the  case ;  dti;Fing(.the  ideliberations.  of  the  jury  ^  laaj  be  ad-7 
mittedito  impeach ?the  verdict.  Such  objections  may  te  waived 
byia,  party  .who  I  proceeds  jin  a  case  after  he  has  knowledge  of 
them.*'  Proeeedpg  in.theitrialwithout  aiiiequest''forHhe  with- 
drawal of  a  jurorjlaifter  ^le^E  irifojpmation  that  prejudicial  news- 
paper articles  had  been  read  by  jur^rSj  was  held  to  be  a  waiver 
ofithM;ohjeGtiQn.^?;  'Butnwhereyiafter  information  to  a  party  of 
prejudice  oii! .behalf  .of  .©n^  of- the  j utors, : his < pounseli  stated  that 
fact  .to  thej court,, 4ndR the  counsel  for, the;  Qth^r  side, -in  the:  ab- 
sence. ,of  ,,^he,  jfiij,  1  an^-.actipn,  thereupon  was i  postponed  by  •  the 
darectijpn ,  .oj^ ,  thf,  ,cotui;j; ;,  it.vi^as  .)if  |(i  tttiat  ,he,.h?,<^  not  waived  his, 
right.,to  a  new.tfi^l.*",  The  refusal  of  the  coxirt  t,o  grants,  con- 
tijiuance  because,  of  the  publication,  that  morning,  of  an  article 
in  a  newspaper  prejudicial  to  the  defense,  is  ,no  ground  for  a 
newirial,  when  the  jurors  selecte<i  have  testified  tiiat  they  did 
not  read  the  same.  Affidavits  of  jurors  to  show  that  a  verdict 
was  a<  quotient. 'Verdif3t,'\!ifere;n,ot  cofl^dere^,-;  and  it  .was  held  that 
in  the  absence  of  an 'antecedent  agreement  .to. be  beTind  by  a 
divisioli  of  thfe  Stiin'tifeach  'jiiror's  Estimate  of  the  damagesj  a 

S4Gla?pell' V.  N.  Pac.  k.  Co.,  43  jurors   statfed'' tb  'eacH    other   their 

Fed..  9D3j  909.  .    ,  own  kiibwledgje  ebhc'erriing  the  value 

SSCharidler  V.' Thompson,' '30  Fed.  of  certain  property  which  was  one 

38,  .45.  '  '  of  thie  issues  in  tjlfe  case.     SteVen- 

S^Hyman  vl'Eames/il 'Fed.,676,  son   i5-.   Tennessee'  Coppei^    Co.,    193 

gl^^'     ii'    .ihyl  :     .,     '..'-(?(  Fed.  '268.    'But   not    that   because, 

S7  Clyde  Mattox,v.  U.  S.,  146:'U;  durin/the  deliberaitions  of  the  jury, 

^i  ]40,  SiJ'L.  ed!  sij.'   So  ias  b'een  one    of    them    procured    frdih    the 

propf  of  staj;ements  in  this  kelibera-  bailiif  a  copy  cif  the  statiite^l     Colt 

tiiijis  i?y  ti)f"]ur^l  tliat'tlie 'defend;  v.  V.  S.,.'C."C.' A.^  196  Fed^-aois.      ' 

ant'had  iaken  WtinWaiVceagainSt  "  »»  U.  S.  v.^'Marrin,  159  Fed?  76t; 

liability    for  .actpdents  'and|   would  39  Ibid;    '''                      ' 

iVo't  be   required ''to   pay   anr'ilam-  ■*  Wilson    v. ' 'Cleaifenf,"  '  12'e    Fed! 

ages  awarded.     Euckl.e  v.  Am.  Car  808.          '    , 

&' ¥oiifcdjy'  'Co.,'' a'94  Ifed. ;  459:  * '  A  '"  U.  ^^;  y.  FraTicis;  144  Fed.  S20. 

verdict'  'was   set  ''aside   because   the  Not'  is  a'  report  in  ih'e'  riewspkpers 
Fed.  Prac.  Vol.  II.— 100. 
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verdict  thus  obtained  should  not  be  set  aside.*'  A  motion  for  a 
new  trial  may  be  denied  upon  condition  that  the  plaintiff  remit 
a  -portion  of  the  verdict.**  In  one  case,  when  the  jury  were  sent 
out,  the  court  said  that  no  provision  was  made  ly  law  for  fur- 
nishing them  meals,  and  asked  whether  both '  parties  would  con- 
tribute to  the  expense  of  any  food  that  might  be  needed  by  the 
jury  duTing  their  delibej-ations';  whereupon  the  defendant's 
counsel  declined' to  pay  any  part  of  such  expense,  and  the  meals 
of  the  jury  were  provided  at  the  plaiiitiff's  expense ;  it  was  held 
that  this  was  a  gtound  for  a  new  trial  after  :a  verdict  for  the 
plaintiff.**  New  trials  were  granted  because  pending  the  trial 
three'  j.uryihen  visited  the  plaititiff's  place  of  business  and  were 
there  given  twenty-five  cigars ;  **  because  a  juror  privately  meas- 
ured a  place  described  in  the  testimony;"  because  of  articles 
upon  the  issues  published"  in  newspapers  which  were  read 
by  the  jurors  *''  and  because  the  jury  had  in  the  juiry'room, 
among  other  exhibits,  the  indictment,  which  contained  an  en- 
dorsement showing  a  verdict  of  guilty  upon  a  previous  trial ;  ** 
but  not  for  reading  a  newspaper'  rfiijiort  of  the  case,'  which 
was  not  prejudicial'  to  the  defendant.*'  "l^on-residehce  of 
a  juror  is  lipt  of  itself '  a '  sufficient  reason  to  compel  the  grant 
of  a  new  trial.     It  is  a  question  of  sound  discretion  whether, 

of  the  commitment  of  one  of  the  Rock  Woolen  Mills,  180  Fed."  117; 
defendants ''for  miscondilct'  in  at-  Consent  that  the  judge  may  per- 
tempting  to  corrupt  the  jury,  wheti  mit  a,  compromise  verdict  to  be  re- 
there  was  no  proof  that  any  juror  turned  is  a  waiver  of  the  right  to 
had  read  the  same  and  they  had  a  new  trial  for  that  reason. ,  Stit- 
been  warned  not  to  read  reports  of  zer  v.  Horsham  Tp.,  180  Fgd.,  591  ■ 
the  case.  U.  S.  v.  Rice,  3  05  ^ed.  43  c;hjls  v.  Gronlund,  41  Fed.  145 ; 
171.  Nor  the  piiblic  entertainment  s.  c,  41  Fed.  505. 
of  the  jury  by  a  party  after  a  ver-  **  Johnson  v.  Hobart,  45  Fed.,  542. 
diet  in  his  favor.  Beach  Front  4B  piatt  v.  Threadgill,'  80  Fed.^ 
Hotel  Co.  V.  Sooy,  C.  C.  A.,  197  192-;,,,  ,  ,, 
Fed.  881.                                ,  MJEvyer's  Adm'r  v.  National  Imp. 

M  Consol.  Ice  Mach.  Co.  v,  Tren-  Co.,  63  Fed.  562. 

ton  Hygeian  Ice  Co.,  57  Fed.  898.  47  Meyer ,  v,  Cadwalader,  49   Fed. 

Where  the  court  is  of  the'  opinion  3,2;  Morse  v.  Montana  Or^  ,P.  Co., 

that  the  weight  of  evidence  was  in  105  Fed,  337. 

faypr  of  the  defendant,  it  will  not  48  Ogden  v.  tJ.'S.,  C.^  C.  A.,  1,12 

set   a  verdict  aside  for  insufficient  Fed,  523. 

damages.      Reading    v.    Te:^as    Pac.  ;  49  Xj.  S.  v.  Francis,  144  B]ed.  520; 

Ry.  Co.,  4  Fed.  l34;   Olek,  v.  F,ern  U.,  S.  v.  Marrin,  159  Fed.  767^ 
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Bii4prj,a]{l  th& facts  coiniiftCted  witli  the  case,  it  should  be  done.!','" 
A^verdict  for  the,d0fendaJlt  jvas,  set -aside  and  a  new  itrialj  or- 
dered,! iiijan  actipn  for  slander,  because, of  charges  niade.  by  him 
in ,  4n  "ppen  political  ,erij?ade  ^gainst-i  the  .liftuor  law  of  Ver- 
ijipnt;"  ^bgn,  it  appeared  that  one  of  the,  jurors  actively  sym- 
pathized, iwith,  the  defendant  in,  that  crugade'  and  took  part  in 
the  Qanyass  for  his  nomination  for  governor  in  the  following 
Ql^otipns,,  and  .that  another  i juror  ,-vs!aS;in  ,|he/  employ  of  a  rail- 
road .company  while  the  defendant  was  its  president  and  man- 
aged, and  of  which  the  president  was  still'  a  director ;  *^  but 
where  a  pajity  ,h£id,  through  a  njista;ke  of  fact,  failed  to  chal- 
lenge and  examine  a  disqualified,  juror,;^w,bQ  had  concealed  his 
disqualification;  dt  was  held  that  the,  verdict  should  not  be  dis- 
turbed,''* It  has, been  held  that  am  order  granting  a,  new  trial 
may  'bgs  set  laside  and j. the  , verdict  reinstated,  at  a  (Subsequent 
term.^?  This  was  done '  whereat  in!  an  action  for  conspiracy 
against  two,  defendants  upon  a  verdict,  in  favor  of  one  and 
against  !the  other,  a  new  trial  against  both  had  been  granted  be- 
caiisei  the,  trial- court  was  >  of  i  the  opinion i  that  one  alone  could 
not  be  liable,  and  the  Gircmt  Court  of  Appeals  subsequently 
reversed  that  judgment,  holding  that  a  fecovery  against  one  of 
them  could  be  sustained."  Where  a  verdict  was  directed  for 
pld-intiff'  upon  oiiie'  of  several  special  interrogatories  submitted 
without  setting  aside  the  answers  to  others  which  were  against 
him,  and  thereafter  the  verdict  so  directed  was  se;t  aside  as  un- 
supported by  the  evidence,  since  he  had.  .lost  his  right  to  move 
to  set  aside  the  other  findings  and  to  an  exception  in  case  a 
verdict  had  been  directed  for  the  defendant  upon  one  of  them :  a 
new  trial,  ins^tead  0|f  a  disfliissal,  was  prdere^d.  ,  After ,  a=^ei'- 
dict  has  been  directed  in  an  action  at  common  law  and  the  jury 
discharged,  the,  trial  judge  has  no  jurisdiction  upon  a  motion 
for  a  new  trial,  or  otherwise,  to  admit  new  evidence,  to  make 
new  findings  on  the  evidence  already  given,  or  to  alter  the 

50Fis;hj^r  y.  Yoder,  ,53  Fed.   565,  68  Evans    y.    Freeman,    149    Fed. 

per  Buffington,  J.               ,     -     ,     ,,  3020.                                             ;,.; 

^  51  TjViison  y,  J  C^ementi ,  ,126    Fed.  s*  Evans    Vi    Freeman,    149    Fed. 

808.."     ,-,  ;          ■'■    -■:;■  '       ;,.  )     ,     ,  ..  1020. ,,,  ,,          ',;,;;         '        i.      , 

52  Morse    v.    Montana,    Ore-Pur-  ..  -65  Johnson-  v.  Cadillac  Motor  Oar 

chasing  Co.,  105  Fed.  337.  Co.,  197  Fed.  485. 
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record.'^  An  order  gi*anting  or  denying  a  motion  for  a  neiw 
trial  cannot  be  reviewed  upon-^a  writ  of  error ; "  but  a.  refu'sal 
to  consider  affidavitb' offered  in  i  support  of  a  motion  for  a  new 
trial  may  be  .a  ground  for  a  re\*ersal  when  an  exception  was  dufy' 
taken  to  their  exclusion,*'  and  so,'  it  was  heldj  may  be  a  refusal 
to  consider  a  motion  for  a  new 'trial^  because  the- verdict  was 
against  the  weight  of  '  evidence ;  *^  and  where  uncontradicted 
affidavits,  which  the  inferior  cisurt  refused  to  consider,  proved 
thata  new  trial  must  be  granted,' the'  Circuit  Court  of  Appeals' 
granted  the  same.*"  ''     ''      "  ■ 

§  479.  Bills  of  exceptions.  The;,  time  and  manner  of  tak- 
ing exceptions  and  filing  bills  of  exceptions  aTe  also  maliters  aS  to 
which  the  Federal  courts  act  independently  of  the  'State  prac- 
tice.' JSTo  bill  of  exceptions' is  granted  in  a  case '  in  equity, 
except  as  to  proceedings  upon" afeign'ed' issue.*'  'The  Revised 
Statutes  as  amended  provide 'that' '"a  bill  of  exceptions  allowed 
in  any  cause  shall  be  deemed  sufficieQtly ^authenticated  if  signed' 
by  the  judge  of  the  court  in  which  the  cause  was  tried,  or  by 
the  presiding  judge  thereof,' if  more  than  one  judge  sat  ion  the 
trial  of  the  cause,  without  any  seail  i  of i  court  or  judge  being  an- 
nexed thereto,  And  in  case  the  judge  laefpre  whom  the  cause 
has  heretofore  bjeen  or  may  hei;eafter  be  tried  is,  by  reason  of 
4path,  sickness,  or  .qthpf /iisability,  unoble  to  hie^r  an(irpas^  upon 
the  inotipnfor,  a  new  trial  an(i- allow  and  sign  saijd  W^lrO^  ex- 
ceptions,, then  the  judge  who  succeeds. such  trial  judge,  or  any 
other  judge  of  the  cour^t  in  w;hich.the  cause  was  tried,  holding 
such  court  thereafter,  if  the  evidence  in  siich  cause  has  been  or 
is  taken  in  stenographic,  notes,  or  if  the  said  judge  is  satisfied 
by  any  other  meaiis  that  he  calh'pass  upon  such  niotio'n  aiid 
allow  a  true  bill  of  exceptions,  shall  pass  upon  said  motion  aiid 

,   I  ■  :  .         .'!'■■■■     .:\    ■..■■!  ■■■)■''   ',\-  i    I-.'!. 

56Langdoni  V.  Taylor,    C. '  C.   A.,  BOOgderi  v.  U.  S.,  ri2'Fed;  5b.  ' 

180  Fed.  385.    i  ,  ,,     ,    „■,;,    ,     §479.     liChateawgay  Ore  &.;Irori 

67Misspuri  Pac.  E^,   Pp.  v.  pi^i-;^,  Co.,   328  U.  S,  544,  32  ,L.  ed.  508; 

cago  &'a.  rV'Co.,   3.32   U.   S.   191,'  '  Fishburn   v.  Chicago,   M.   &   St."  P. 

33   L.   ed.   309 ;    Beaupr^  v.   Noyes,  Ry.  Co.,  137  U.  S.  60^  34  L.  ed.  585 ; 

]S8  U.  S.  397',  34'l!  ed'.  99\',infra,  Richmond  &''D:"R.'Co.  v.  McGee.'c. 

§  494,  notes  87,  88,  89.                  '    '  C.  A.,  50  Fed.  906.                            '    ' 

'  68  Clyde  Mattox  V.  U.  S.,  146  U.  "«  SoUtliern  'Building  '  &     'Loan 

S.  J40,  147,  36  L.  ed.  917,  920.'  Ass'n  v.  Carey,  117  Fed.  325,  3^9,' 

B9  Felton   V.   Spiro,   C.   C.  'a.,   78  ZS^'J"'       ."""'■"'''       ■     ■- i-!' ' 

Fed.  576.                               ^    ^  '  ■•'■•-'  ■""'   ■'"'''  -"  '  -''     '" 
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allow  and  sign  such  bill  of  exeeptions ;  and  his  ruling. upon  such 
motion  and  allowance  and  signing  of  such- bill > of  exceptions 
shall  be  as  validias  if  such  ruling  and  allowance  and  signing  of 
such  bill  of  exceptions  had  been  made  by  the  judge  before  whom 
sUbh  cause  was  tried,'  but  ih  case. such  judge  is  satisfied  that, 
owing  to  the  f^ct  'that  he ,  d^d,  no*  preside  at  the  trial,  or  for 
ariy  ptljer  cause,  l^e,canp.o,t, fairly'  pass  upon  said..inotion,  and 
allow  and  sign  said  bill  of ,  exceptions,  then ;  he  may.  in  his  ■dis- 
cretion! •grant  a  new' trial  to'the  party  moving itherefor."*  'Be- 
fore this  enactment  the  only  remedy  was  a  new*  trial  where  the 
death  or  illness  of  the  trial  judge  prevented  his  signing  the  bill 
of  ,exceptipiiSr*  Thcs.  sigTiature  of,  the  judge  .without  his  seal 
is  sufficient.*     If  the  bill  of  fexception  is  neither  signed  nor 


SU.  S."]R:' S.,  f  953,  as  amended' 
by  31  'St.  at  L.  270.  This  applies 
to-  the'  judge  of  the  District  Court 
of  'the  United  States  for  Porto  Rico. 
Gu&.r<iian'  Assilr.  Co.  of  London  v. 
Quintana,  227  U.  S.  300,  57  L.  ed. 
-^'.  The  iabeeptanee  of  an  appoint-  ■ 
ment  to'  another  court'  is  Uuchi'  a 
disability^  Sanborn  Vs  '  Bay,  C'  C; 
A.,  194  Fed.  37. 

4 Hume  v. 'Bowie,  148  U.  S.  245, 
253,  37  'L.  ed.  438,  440. 

5  Hanna  v.  Maasj  12'2  U.  S.  24, 
30  L.  ed.  1117.  A  paper  in  the 
record,  entitled  "case' "and  excep- 
tions," is  a^  sufficient  bil'l' of  excep- 
tions, if  it'hks  all  the  requisites  of 
a  bill,  except  the  name.  Herbert  v. 
Butler,  97  Fed.'  3l9.  Exceptions; 
contained  in  the  minutes  of '  tihel 
trial  included'  in  the  transcript  but- 
not''sighed  by  the  judge  will  not  be 
considered  by  the  appellate  coiirt ; 
Pomeroy's  Lessee  v.'  State  Bank  of 
Indiana,  1  Wall.  592,  598,  17- L.  ed. 
6'38;  040r  TliGtop^on'  v.  R'iggs, ''5 
Wall.  663,i  18  L.  ed.  704;  Young  v. 
Martin,  8  i^'all.  354,  19  L.  ed.  418; 
Insurance  Co.  v.'' Lanier,  95'  U.  S. 
171,  24  L.  ett.  383';  Hanna  iV.'  Maas, 
122  U:'"  S.- 24,  26,  30  L;  ed.  1117, 
lllS;  liee  Wotf  Jeoiig'  v:  V.  S.,  C. 


C.  A.,  145  'Fed;;  512;  Pittsburgh 
Gas  *  Coke  Co.  v.  Goflf-Kirby  Coal 
Co.,  C.  C.  A.,:  151,  Fed.' 466;  even, 
it  has  beem  saidi  wh€n  stipulated  to 
have  been  taken.'  Metropolitan  R. 
R.  Co,  V.'  District  of  Columbia,  195 
U.  S.  322,  49  L.  ed.  219.  ,  The!  en- 
tries bn ''the  judge's  minutes  upon 
the  trial,'  wluch  Usually  state  the 
exceptions  then  taken  •  and  allowed, 
arei  not;  bills  of  exceptions,  but  evi- 
dence of  the  party's  right  to  the 
same.  Pomeroy's  Lessee  v.  State 
Bank  bt  IndiaJna,;  1  Wall,  592,  17 
L.  ed.  '  638'.  A  bill  of.  exeej>tion3 
whicTi  states  that-  Ithe  parties  re- 
spectively introduced  evidence  aa 
shown'  in  an  exhibit  annexed  and 
marked  A.,  which  exhibit '  consists 
of  the  'Stenographer's  report  of  ithe 
trial,  '  containing  r  oral  exceptions 
then  taken,  is  not  a  good  bill '  of 
exceptions,  and  ma;^.  be  dislregai'ded 
by  the  ;  appellate  court.  )  Hanna  v. 
Maas,il22  U.  S.  24,  30  L.  ed.  1117. 
See  Marion  Phosphate  Co.  v.  Cum- 
merr  G.  C.  A.,  60 'Fed."  873.  But 
where  the  evidence  was  embodied  in 
a  bill  'Of  '  exceptions,  '  duly .  allowed 
arid'ieertifiediby  the  trial  jriidges  the 
fact  that  the'  testimony  was  taken 
down   by   a   steno'gr.apher   employed 
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sealed^  it:  will  be  disregarded  upon  a  writ  of  error.'  An  ex- 
ception must  bei  noted  when  taken,'  biiit,  in  the  absence  of  a  rule 
or  order  restricting  or  enlarging  the  time,  may,  be  signed  at  any 


by  one  of  the  ,  parties,  and  not  by 
order  of  the  court  or  by  consent, 
was  held  to  be  immaterial.  St. 
Louis  Southwestern  Ey.  Co.  v;  Pur- 
cell,  C.  C.  A.,  135  Fed.  499.  The 
record  of  a  former  trial  of  a  case, 
which  is  made  a  part  of  an ,  agreed  . , 
statement  of  facts  upon  a  second 
trial,  it  has  been  said, .  cannot  be 
considered  upon  k  writ  of  error  Tsy 
the  court  of  review,  Unless  it  is  in- 
corporated in  a  bill  of  exceptions 
or  made  a  part  theirebf ;  Oxford  &, 
Coast  Line  R.  Co.  v.  Union  Bank, 
C.  0.  A.j  153  Fed.  723,  725;  except 
perhaps  when  it  is  iiicorporated  in; 
the  last  record.'  Oxford  &  Coast 
Line  R.  Co.  v.  Union  Bank,  G.  C.  A., 
153  Fed.  723. 

6  Mussina  v.  Cavazos,  6  Wall. 
'3§5„,,Xa  L.  ed.  810;  Knight  v.  Illi- 
nois Cent.  E.  Co.,  C.  C.  A.,  180  Fed. 
368.  It  has  been  held  that  the 
initials  of  the  judge  are  a  sufficient 
signature.  Origet  v.  U.  S.,  125  U. 
S.  240,  8  iSup.  Ct.  846,  31  L.  ed. 
743 ;  Kinney  v.  U.  'S.  Fidelity  & 
Guaranty  Co.,  222  U.  S.  283.  The 
signature  by  the  judge  to  an  order 
settling  and  allowing  a  bill  of  ex- 
ceptions thereto  attached,,  is  insuffi- 
cient when;  the  bill  itself  is-  not 
signed  nor  sealed,  Oxford  Coast 
Line  R.  Co.  v.  Union  Bank,  C.  C. 
A.,  153  Fed.  723, ;  726 ;  Dalton  v. 
HazeletiC.  C.  A.,  182  Fed.,  56],  568; 
although  the.  order  states  that  the 
bill  was  signed.  Oxford  Coast  Line 
R.  Co.  V.  Union  Bank,  C.  C.  A.,  153 
Fed.  723,  726.  It  was  held  that  a 
paper  signed  by  the  plaintiff  was 
not  a  bill  of  exce'ptioiis,  although 
it  was  styled  "Exceptions 'to  charge 
of  jury"  and  purported  to  be  ini- 


tialed by  the  trial  judge.  Kinpey 
V.  U.  S.  Fidelity  &  Guaranty  Co., 
222  U.  S.  283.  But  a  stipulation 
in  aid  of  a  writ  of  error;  that  the 
papers  mentioned  therein  should 
■'constitute  the  record','- on  the  writ 
pf  error,  to;  which  was  attached,  t)ie, 
certificate  of  _  the  clerk ,  that  such 
papers  were  a.  true  and  faithful 
copy  of  the  original  papers  and 
proceedings  in  the  case  as  per  the 
stipulations  of  counsel,  was  held  to 
be  a  sufficient  substitute  for  a  bill 
of  exceptions,  lie  Groves  C.  C.  A., 
180  Fed.  62.  In  former  times,  it 
was  customary  for.  the  judge  to 
sign  and  seal  each  separate  excep- 
tions;  !  but  a  single  seal  and  signa- 
ture at  the  end  of  the  bill  is  suffi- 
cient. -Pomeroy's  Lessee  v..  ■  State 
Bank  of  Indiana,  1  Wall.  59,2,  17  L. 
ed.  638. 

7  Hunnicutt  v.  Peyton,  102  ;U.  8. 
333,  354,  26  L.  ed.  113,  110.  Ex- 
ceptions to  instructions,  taken  after 
a  jury  has  retired,  cannpt  .be  rer 
viewed,  Gandia  v.  Pettingill,  222  U. 
S.  452;  Star  Co.  v.  Maddon,  C.  C. 
A.,  ,188  Fed.  910;  although  the. 
court  and  adversary  consented  to 
this.  Mann  v.  Dempster,  G.  C.  A., 
181;  Fed.  76.  But  an  exception  will 
lie  to  a  direction  by  the  court  that 
the  jury  retire  before  the  plaintiff, 
has  had  an  opportunity  to  take  his 
exceptions  to  the  charge.  Mann  v., 
Dempster,  379  Fed.  837.  The  rec-, 
ord  should  show  that  the  exceptions 
were  reserved  while  the  jury,  were 
at  the  bar.  Star  Co.  v.  Madden,  C. 
C.  A.,  188  Fed.  910.  An  exception, 
to  the  direction  of  a  verdioj  is  top, 
late  after  the  verdict  has  been  re- 
turned.       Bidwell     v,     George     B. 
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'time  during  the  t&rm.*  A  bill  of  exceptions  must  be  signed  at 
the  term'  at  -v^kieh  the  judgment  was  rendered,  not  necessarily 
at  the  term  at  which  the  trial  was  had.?  A  bill  of  exceptions 
filed  subsequently  to  the  term  at  Which  judgmenti  is  (entered 
will  be  disregarded  by  the  court  of  review,^"  even  although  an 
order  of  the  trial  court  ha:s  perrditted  it  to  be  filed  fiimc  fro 


Douglas  Tradiif^'  Co.,  C.  C.  A.,  183 
Fed.  93.  It  has  been  hkd:  that  an 
exceptton  is  neceSskryto  dbtkin  the 
review  of  an  order' for  judgment 
non'obstdnie- veredicto,  Hatcher  '^. 
Northwestern  Nat.  Ins.  Co.,  il84 
Fed;  23;  and  that  the  same 'is 'too 
late  when  not -'Bigngd  and'  sealed 
-until  a  term  subsequent- to  the;  en- 
try of  .judgment  thereupon,  MoCord 
.v...BaltjmnTe  ,&  0.  R.  Co.,  C.  C:  A>, 
187  Fed.  74;3f;  and, 'that  an  order 
sustain)ing  a  de;mjnrEer  to, a  defense 
in  an  answer  cannot,  be.^  reviewed 
unless  thei;e  was  ,a^  due  exfieptipn 
thereto,.  Board  oj  Coni'rg  o^  City 
and  County  of  Denver  v.  Home  -"Say. 
Bank,  C.  C.  A.,  200  E*ed.  28.  No 
exeepiioii  is; necessary  to  obtain  a 
rfeview' '  of  ah  error  in  granting  a 
motion  for"  a  voluntary  non-suit, 
when  thri  action  of  the  court  upon 
the  subject  is  recited  in  the  record,- 
Worthington  v.  McGdugh,  C.  C.  A., 
192  Fed:  512;  or  of  the  sufficiency 
of  a  verdict,  Patterson  v:  Eoblnsoh 
Bros.  Co.,  C.  C.  A.,  380  Fed.  668; 
or  of  a  special  finding  by  the  court, 
Webb  v.  Nat.  Bank;  C.  C.  A.,  146 
Fed!  717;  St.  Joseph  Stockyards 
Co.  v.  U.  S.,  C.  C.  A.,a87  Fed.no*. 
Contra,  Press  v.  Davis,  C:  C.  A.,  54 
Fed.  267.    See  §§  473,  478,  nwfra. 

8  Hunhicutt  v.  Peyton,  102  U.  S. 
333,  3S4,  26r  L.  ed.  113,  116;  Jen- 
nings' v.  Phil.,  Bait:  &  Wa.«ih.  Ey. 
Co.,  218  U.  S.  255,  54  L.  ed.  1031; 
Reader  v.  Haggin)  C  C;  A.,  160  Fed; 
909;   Dalton  v.   Hazelet,   C.  C/  A., 


182  Fed.  ,561;  Wyss-Thalman  y. 
Maryland  Casualty  Co.  of  Balti- 
more, C'  C.A.,  ]'93  Fed.  53;  U.  S. 
D.  C,  S.  b.  N.  y..  Rule  5,  allows 
three  '  calendar  months  from  the 
first  Tuesday  of  the  month  in  which 
'  verdidt  is  rendered  or  judgment  or 
decree  entered,  within  which  to 
finake  and '  file  bills  of  exce-ptions. 
A  court  rule  providing  that  the  bill 
must  jbe  '■  signed  within  a  less  time 
isyill/not.  prevent  an'extension  sub- 
sequient  |tqMa,t,defa)ult-whenf there  is 
a  req-sonf^bif!  excuse.  IJ,  SiV^Waite, 
193  ,Fe,d:,  2p8,  where  the  court  ste- 
nographer ■was  too,  busy  to  furnifh 
the  necessary  minutes..  See  Russo- 
Chines,e  Bank  v.  N^t.  Bank  of  Com- 
merce, C.  d.  A.,  187  Fed.  80. 
;  9  Walton  y.  U.  S.,  9  Wheat.  651, 
6  L.  ed.  182;  Muller  v.  Ehters,  91 
U.;  S.  249,  23  L.  ed.  319';  Preble  v. 
Bitt'es,  40  Fed.  745-;  Minahan  v. 
Grand  Trunk  Western  Ry.  Co.,  C. 
C.  A.,  138  Fed.  37:-  'The'making  of 
the  court;'  subsequent  to  judgment, 
of  supplemental  findings,  at  the  re- 
quest of  the  defendant,  was  held 
not  •  to  extend  the  time  after  the 
entry  of  the  judgment  in  which  a 
bill  of  exceptions  must  be  filed  and 
approved,  where 'the  findings  con- 
tained in  the  original  judgment  roll 
were  sufficient  to  support  the  judg- 
ment. Dalton  V.  Hazelet,  O.  C.  A., 
182  Fed.  561. 

W  Morse  v.  Anderson;  150  U.  S. 
156,r37  L.  ed.  1037;  Miller  v.  Mor- 
gan, C.  0.  :A.,  67  Fed.  82. 
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tunc,^^  unless -before  the  time  expired  it  was- enlarged  bf  ordei^ 
or  consent;,^"',  except  in,  districts  where  a  special  local  rule- or 
practice  prevails/'  t>r  under  extraordinary  /  ciiccumstanees.i^* 
The;  inability  of  the  itrial'  judge  to  settle^  a  bill  of  'exceptions 


n  MuUer  v.  Ehlers,  91  U.  S.  249,  , 
23  L.  ed.  319;  Whalen  v.  Sheridan, 
10  Fed.  661;  Herbert  y.  Butler,  1,4 
Blatctf.  357.  But  see  Harri,son  v. 
German  American  F.  In&j  Co.,  C,  C. 
A.,  90  Fed,,.  758;  So.  .Pac.  Co.  v. 
Hamilton,  C.!  C,  A.,  54,  Fed.  468, 
474.  ,  ■,      .1 

12  Davis  V.  Patrick,  122  U..S.  138, 
30  L.  ed.  1090;  Chateaugay  Ore  & 
Iron  Co.,  128  U. -S.  544,!  32  L.  ed. 
508;  Richmond  ■&  D.  K.  Co.  v.  Mc- 
Gee,  C.  C.  Ai,  50  Fed.  906;  Kellow 
P.  L.  Go.  -V.  ChapmJtn,  C.  C.  A.,'  74 
Fed.  444';  U.  S.  v.  Jones,  149  U.  S. 
262,''37'i;.  ed.  726;  Ward  v.  Coch- 
raii,  150  U.  S.  597,  37' X.  ed.  1195; 
Minahan  'v.  'Grand  Trunk  Western 
Ry.  Co.,  C.  C.  a;,  138  FeS.  37,  41. 
An  order  of  the  cpiirt  allowing 
"such  time,  as  counsel  should  want 
to  prepare  a  bilj  of  ejfceptjons"  is 
sufficient  to  .justify  its  , signature 
after  tl;ie  ,term,- 1  Koewing  v.  Wilder, 
C.  C,  a.,  126  Fed., 472,,,, It  ,is  not 
void  for ,  indefvniteness,  but  should 
be  construed  as,  limited  toi  tlie  time 
allowed  jby  law  for  suing,  out  a;  writ 
of  error.  Koewing  v.  Wildjer,  C.  C. 
A.,  126  Fed.  472.  When  an  order 
was  made;  allowjng  four  months 
within  which-  to  prepare  and  file, 
for.  allowance,  a 'bill  of  exceptions, 
and  the  paper  was  filed  within  the 
time,  it  was  held  that,  it  might  be 
subsequently!  signed.  (Sutherland  v. 
Pearce,  C.  C.  A.,  186  Fed.  783.  An 
order  extending  the  timfe  for  the 
preparation  and  filing  of  the  tran- 
script does,  not  extend  the  time  for 


.signing  and  filing  the  bill  of  ex- 
ceptions. Reliable  Jj.  &  B,  Co.  v. 
,.S>hI,  C.  C.,  A„  ,102  Fed.  590.  An 
end.qrsemcnt,.  upon  ,the  bill,  i"we 
agree  .upon  the,  abov.e  and  foregoing 
bill  ,of  lexceptions,"  signed,  by  coun- 
sfi\  after  an  extension  by  an  insuf- 
ficient order,  was  held  to  be  a 
waiver  of  any  objections  to  the!  or- 
der. Gulf,  C. '&  S.  F.  Ry.  Co.  v. 
Jackson,  64  Fed.  79.  For  What  does 
not  constitute  corisent,  see  Jennings 
v.  Phil.,  Bait.  &  Wash.  Ryi  Co.,i218 
a.  S.  255,'54  L;  ed.  T031.        '    '  '' 

13  eiha'teaugay  Ore&  Iron  Co.,  128 
U.  S.  544,  32  L.  ed.  508 ;  Woods  v. 
EindVall,  48  Fed.,  73;  Mojrse  v.  An'- 
derson,  150  u!  'S'.^  156,  37 '  L.  ed. 
1037.  For  the  pj-aclice  in  the  First 
Circuit,  see  N'.-' Y.  &  N,  E.  R'.'.Co. 
y.  Hyde,  a  C.  A.',  ,56  F;ed,  188.'.  In 
the  Southern  ^District  of  ,,New,  Yprk, 
by    Rule   ,5,,,  "Fpr,   the    purpose    of 

.  rnaking  and  filing  .bills  of  excep- 
tions; and  making  any  and  all  mo- 
tions necessary,  to  be  made  .vi'itliin 
the  tern)  at  which  any  judgment  or 
decree  is  entered,  each  term  of- this 
Court  shall  be,  and  hereby  is,  ex- 
itended  so  as  tol  comprise  a  period 
of  tljree  calendar  months  begiiAing 
on  the ,  first :  Tuesday  of  -the  month 
in  which-  verdict  is  rendered,  or 
judgment  or  decree, entered." 

14  Western  Dredging  &ilmii.  Co. 
V.  Heldmaier,  C.  G.[  A:,  116  li'ed. 
179;  Roberts  v.  Bennett,  C.  C;  A., 
135m  Fed.  748;  .Pittsburgh  Gas.,.& 
Coke  Co.  V.  Goff-Kirl)y  Coal  Co.,  C. 
G:  A.,  151  F^d.  466. ,    , 
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diiiiiingithei term,  wlita  icamsed  by^  illhessj"!  or  bytjifeath,"  or  by 
big  absenpe  from  the  district, ^nor  by  bis  appointment  and  :quali- 
fipation,  as  judge  of  a  higher  ^  court," ,  andi  the  loss  of  ejchibits 
without  jth,e  .f^^\%  or ,  negligence  .,t^j  jthe  jplaintiff  i;i  ei^ijor,-  wh^n 
they  were,  not  fq^lJiid  until  afteir^,the-|expij;a't;ioii,,of  ,th|e,term; " 
have  been  held  tp^(j,ustify  th.e  signing  of ;  the,  bill,  after  the  tp.rin,. 
An,  extension  granted  during  the  vacation  before  the  term  suc- 
ceeding the  iudgriient  was  beld  to-  be  insufficient.*"  It  has  been 
held  in  the  Bixffl**  and  in.  the  jSeventh**  Circuit  mat  the. pen- 
dency of  .a'motion  for  a  new  trial  or  to  set  aside  the  judgment  ex,- 
tends  the  'tfinie/ft)'  have  tlie  bill  of 'exceptions'  signed  and  filei^ 
andHhat  the  doiift' when 'denying  ihe  motion  may  extend  the 
tfrfcie  eveii'at  a  subsequent  term,  and  in  the' Ninth  Oitcuit,  that 
this  rUfe  does  ii(it''app1y'toa  ihotidh  to  vacate  the  judgment.*' 
When  the  bill  is' 'signed  subsequent  to  the  trial  term,  it  shotild 
st^te'  any  excuse^for  thfe  delay  ;**  but  where  a  bill  of  exceptions, 
not  filed  nor  s'erved  within  the  proper  time.  Was  duly  settled 'and 
certi-fied  by  the;  courty  itiwas  -presumed,  upon  appeal,  that  the 
court, had  relaxedthe  rule  for  some  good  reason,  and  a  motion 
to  strike  out  the- bill  was  denied.**  It  has  been  held  that  a  state- 
ment in  the  bill  of  exceptions  that  the"  time  to  file  the  same  had 
been  extended  by  previous  orders  is  insufficient,  unless  the^  or- 
ders are  contained  there  or  elsewhere  in  the  record.*^  If  the 
timer  prescribed  by  the  rules  is  enlargedby  order,  it  is  the  safer 

IB  Roberts  Vj  BeMett,  C.  C.  A.,  ;  house  Co.  y.  Liljard, ;  ,C. ,  C.  ,A.,  160 
335 'Fea.  748.'  Fed.  34;   Malioning  Valley  Ey.  Co. 

16  Guardian  Assur.  Co.  of  London      v.  D'Hara^  C.  C.  A.,  196  Fed.  945.. 
V. '  Quintaiiai  227  U.  S^'lOO,  '^7   L.        ' 28  Tullis  y.' L.  E.  &  W.  E.  Co.,  C. 
edV^  where' tlie' ielay  was  caused'     C.  A., 'i 05  Fed.  554. 

by  doubi'  as  t'6 ' whether  ^he' EeVised  83  Dalton  v.  Hazelet,  d.  C.  A.,  182 

Statul!es  apjilieil' in'  Pcirto  Eico.'  Fed.  561.' 

17  Western  Dredg;ing  &  Inijp.  CO.  siReliarie  Iridubiatdr  &  iBrooder 
V.  Hel'clmaier,'  C.  c:'  A.,il6'  Ffed.  Co.  v.  .Stahl,  C.  C.  A.,  102  Fed.' 
179/    ■'    ''•'•■■•'  \  ;■'-;■'■'  '    '  '  -     '"  '  590;  ■   "■'     ■   '"''  ■'    _'  ;    '""]■  " 

18'See  Sanborn  v.  'Bay,*C.  C.  'A.,'  °  86  City    of  'Seattle  'y.''TJokrd    of 

194  Fed'.  37:           ''  '  '  '      "'      '   '' ";  Hoine   Missions '^bf  ']\/teth6dist   Pro- 

19  Pittsburgh  Gas  &  Coke  Co.  V.  testant  Church,  C.  C.  A.,  138  Fed. 

Gdff-Kirby  Coal  Co.,' C,  C. 'A'.j' 151  3b'7;     Contra,  Senii  v:'u.'  S.,'  c!  C. 

Fed.  466.     '              '     '  '    '     '  Ai,  195  Fed.  244. 

SOMissDurf,  K.  St.  'T,  Ey;   Co.  v.  86 Oxford  &  Coast  Line  E.  Co.  v. 

RusSeM!  60  Fed; '501.     '  Union  SBaiik,'  C.  C;  A.,'  153  Fed.  723. 

8i.K6ntucky    Distillers    &    Ware-' 
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practice  to  date  the  Bill  of 'exceptions  at  a  day  withia'tiie  time 
as  originally  limited,  and  to  insert  in  the  order  a  provision  that 
the'  bill  of  eS:ceptions  he  signed,  Sealed,  and  filed,  nunc  pro 
tunc}''  Where  there  is  nothing  in  the  record  to  the  contrary,  it 
will  be  presumed  that  notice  of  the  settlement  of  a  bill  of  ex- 
ceptions was  given  to  the  attoimey  for  the  defendant  in  error.^' 
A  bill'  of  exceptions  if  otherwise  in  time  may  be  signed  after 
a  Avrit  of  error  has  been  sued  out,*'  oi'  an  appeal  allpwed  and 
dita|;ion  issued,"*  or  a  supersedeas,  bond  filed  and  approved.'* 
It  has, been  hel^  ttatj  even  after;  a  writ  of  error,  a  bill, of  qx- 
ceptioiis  duly  allowed  may  be  amended  by  the  trial  court  ;at  the 
same  tei:in ; '*  (but  not  by  the  court  of  review;"  that  a  new 
exception  cannot  be  added  by  amendmen;t  ,after,,the;.time.to  filjQ 
a  bill,  has  expired;'*  and  that,  the  , bill  cannot  be  otherwise 
a^iended  at  a  subsequent  term  to  supply  an  omission  due,  to 
the  neglect  or  oversight  of  the .  plaintiff  in  error.'*  :  i 

'Theoretically,  ^?ihibits  marked  upon  the  trial  are  leiftl  with 
the  clerk,  although  in  practice  thayiare  usually  retnrned  ^to 
and  kept  by  the  party  who  offers  them.'®  -It  has  been  held  that 
they  are  a  part  of  the  record  and  must  be^  included  in  the  trans- 
cript, by  theolerk.'''  But  when  a  paper,  which  is  to  constitute  a 
part  of  the  bill  of  exceptions,  is  not  incorporated  into  the  body 
of  the  bill,,  it  must  be  annexed  to  it,  or  so  marked  by  letter,  ;num- 
ber,  or  other  means  of  identification  mentioned  in  the  bill,  as 
to  leave  no  doubt,  when  found  in  the  record,  that  it  is  the. one 

WHunnicutt  T.  Peyton,  102  U.  S.  83  Stimpson     t.     Westchester,, ,  R., 

3.33;  357,  26  L.  ed.  113,  117.;  Walton,  Co.,  3  How.  553,  11  L.  ed. , 722 ;  .Case 

T.  y.  S.,  9  Wheat.  651^  6  L.  ed..l82.^  v.  Hall,  C.  C.  A.,  94  Fedi.SOp,,' 
■  28  Kentucky    Distillers    &,  Ware-  84  Sjitherland  y,  Round,,  C„  Q.  ,A., 

lioW?e_  Co.  V.  Lillard,  ,C.,_C.' A.,  160  57  Fed.' 467.     '      ;,,     ^j      ..      ,    1 
Fed!  34,     '     ;"         ,,       '    ,,.      ,  86.Ad,ams  y.  Shirk,  C.  0.,A.,;]21 

29Hunnicutt  v.  Peyton.  102  'U.-S.  Fed.  823;  Franklin  County  v.  Fur- 

333,  357,  26  L.  ed.  113,  117;  Davis  ry,  C.  C.  A-,  144  Fed.  663.    See  Bid- 

V.  Patrick,  122  U.  S.  138.  30  L.  ed.  well  v.  Amsinck,  C.  C.  A;,  166  Fed. 

1090.  ,  ', ,     .        .'      ,  75^.         ,,  .•  .    .      ,,,  ,,^,.',,, 

,  30  Qook  V. ,  KJonos,  C,  0,  A.,  164         8«  Hobbs  ,  v. ,  Nat,   Bank  ,pf ,  Corn- 
Fed.  529.  merce,  C.  C.  A.,  93  Fed.  615.  „,i 

31  Ibid.  ,     ,,      :  ..  37  Hobbs  IV. 'Na,t.  , Bank   of  €om- 

32  Whiting    V.    Equitable    L.    A.  merce,  C.  C.  A.,  93  Fed.  615;;  Dalton ' 
Soc,  60  Fed.  197.  v.  Moore,', C.C.  A.,il41  Fed.  31;li' 
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referred  to  iiiithe.bill  of  exceptions.     Otherwise  it  may  be  dis- 
regarded.**   :    '    ■  ,,  ;  :  : 

Tiie  court  refused  to  consider  an.  affidavit  in  support  of  a  mo- 
tion for,, a:  continuance,'*  and  affidavits  in  support  of  a  motion 
for  a;nevi;  trial,*"  -which  were  inclvidfid  in,;the  transcript  but  not 
referred ( to ^i|i  .Ijhe, bill  of  exceptions."  The  ej^idence;  will , jiot 
bej  cpAsider^d  unless  conjt^aijied  .in  the.  bill  of  exceptions.**  .,'The 
itbill  of  exceptions  should  not  contain  the  evidence  in  the  lan- 
^uago  used  by  the  witnesses,  by  question  and  answer  n,or  every- 
thing said  upon  the  trial,*'  but  it  must, contain  enough  of  the 
evidepice  to  show  the  .naateriality  of  the  exceptions,**  and,  it 
must  show  the  relation,  to  the  issues  involved,  of  the  niatters 
that  are.  the  subject  of  the  exceptions.** ,  An  exception  to  th^^^ad- 
iXiipion -pi-  exclusion,  pf  evi,d^pce  will  not  usually  be  reversed  for 
,  a.djffexent  i;easQn  1jlian,that;assigne,d.in,the  trial  court  to  sustain 
the  objection.**  It- has  been  said  that,  whign  a  question  is  ex- 
cluded, the  bill  of  exceptions  must  show  the  answer  that  was 
'  e'^ebtedi*''-'  Aiid  Vhpre  separate  biil^  :(Vere  signed,  it  was  held 


S8  ibid.  Where  the  bill  of  excep- 
tions  certified  to  contain  all  .the  evi- 
.  dence  and  proceedings  shoived  that 
a  certain  paper  was  produced  by  a 
witness  and  marked  for  ijjent;lipa- 
tion,  but  no  further  reference  ,to  it 
was  .niad,e  jn .  connectipn.  ,with  the 
evidence  offered,  it  was  held  by  the 
appellate  cpu,rt  to  show,  affirmative- 
ly that  the  paper  was  not  pffered 
nor  introduced  ,  jn  ^  evidence,  al- 
though an  affidavit  showed  that  the 
trial  ,]'udge,  who  had  since  beeji,  re- 
moved, S^id  on  the  trial  that  it  was 
his  recpjlection  ihat  it  h,ad  been  put 
inevidence.  .  Lpf  twitch  v.,  J^ec^pu, 
'\  Wkli!  18i,  is  .ti.'  ed.  S'SSi  Alaska 
(joiamercial  Co.  v.  Dinkelspiel,  .C. 
C.  A.,'  126  Fed.  l' 64;  Pittsburgh  Gas 
^  Coke  Co.  yl  Goff-Kirby  Coal  Co., 
'C.  C.  A:,n'i  Fed.  '466,  468.  '  "' 
'"  SSEvi'n^'v,  S'tettiiisch,  149  U.S. 

■q6.§,'';|f..i.;eSl866.\.^._^,;'  ' 

'  '40  Stewart  v.  Wyoming  C.  S.  Co., 
128  U,  S,  383,  32  L.  ed.  439. 
«'kickman  v.  trohes;  9  Wall.  197, 


19  L.  e.d.  551.,  See,  Marion  l^hp^s- 
phate  Cp.  V.  Cummer,  C.  G.,  A.,  60 
'Fed,  873.J,  ..  ,'  ,  ,  '.^  '  ,  ,.  ^ 
,  ]l  *i]jte  .Grove,' C.  C.  A,,  180  Fed. 
62.;  This  rule  applies;  in  criminal 
csises..   Ibid.         ,      ,)  , 

,  4Si{e  Sputhern  Pac  Co.,  ,155  Fed. 
1001,  1011. 

;  MTexas^  &  Pac.  Ey.  Co.  v.  Cox. 
345  U.  ;S,  593,  ,606,  36  L.  ed.  829, 
833;  Atchison,  T.  &  S.  F.  E.  ^jp.  v. 
Myers,  0.-  C.  ,A„.i63  ;Fed.  793;  U. 
S.  V.  Wingate,  44  Fed.  .^29,,;  141 ; 
Wprthingtpn  Vi"iMason,  101  U.  S. 
149,  25  L.  ed.  848;  Newpprt  News 
&  Old  Pbint  Ey.  ft  EI;  Go.  v.  YPunt, 
C.  C.  A.,  136  Fed.  589. 

45  Pittsburgh  Gas  &  Coke  Go.  v. 
Goff-Kirby  Coal  Co.,  C.  C.  A.,  151 
Fed.  466.  ' 

« Lilly  V.  Hamilton  Bank,  C.  C. 
A.,  178  Fed.  5S';      '     ' 

«Sun  Piib.  Co.'*.  Lake  lUrie  As- 
phalt Block  Cp.,  c'  Cf  A.,  157  Fed. 
80.     But  see  §  '711   infra. 
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that  the' court  could  not  considei*  evidence  stated  in  one' of  them 
when  deciding  an  exception  taken  in  another  bill  Tipon  the  same 
writ  of  error.*'  It  is  the  safer  practice  to  include  in  the  bill 
of 'exceptions  a  Statement  that  it  contains  alPthe  evidence  affect- 
ing thie  Ihatter  to  which  the  exceptions  relate.*®  Other-vriSe,  the 
court  of  review  will  not  presurde  that  it  cotiiains  all  the  evi- 
dence and  may,  oii  that  account,  decline  to  review  a  refusal  to 
direct  a  verdict,'"  or  a  refusal  to  give  a  requested  charge;** 
unless  it 'otherwise  shows  tha,t'all'the  evidence  is  included.**  ,A 
statement  that  the  bill  of  exeeptioiis  coiitains  the  substance  of 
all  of  the,  testimony  given  on  the'/trial  is  ^ufiicient.*'    Where  it 


«S:  W.  Va.  Imjj:,  Co.  v.  Frari,  C. 
C:  A.,  58  Ffea.  17]'.''         ''   ''  ' 

*9Ibid.;  Texas  &:  Pac.  ily.  Co.  v. 
Cox,  :  45  U.  S.  ,59i3v  60B„  36  L.  ed. 
829,  833;  Mercantile  rTrust  Co,  v., 
Hensey,  295  U.  S.  298,  5.1  L,  ed. . 
8llVu.'S.  ■v.  \Vingiate,  44  Fed;  129;' 
Kingory  v.  U.  S.,  44  Fed.  669;  U- 
S;''v.  Norris^  44  'Fed;740;'s.  W.  Va. 
Imp.  Co.  v'.  Frari,'b'.  C'.  A.,  58  Fed. 
171;  City  of  Chicago  v.  Troy  Laun- 
dry Slachniery  Co.,  C.  C.  A.,  162 
Fed.  678;  Johnson  v.  Willapa  Lum- 
ber Co.,  C.  C.  A.,  I7S  Ij-ed.  488; 
Bo'len-bdrnall  Coal  Co.  v.'lCWks,  C. 
C.  A.,  190  Fed.  717;  Meyer  'v. 
Everett  Piilp  &  Paper  Co.,  C'  C.  A., 

193  Fed.  857;  Guardian  Fire  Ins. 
Co.  V.  Central  Glass  Co.,  G.  G.  A., 

194  Fed..  851;  Journal  Pub;  Co.  v. 
Drake,  C.  Cl  A.,  199  ^  Fed.  572. 
Where  the  statement  of  claim  con- 
tained   a    large   number    of    counts 

-and-  a  compulsory  non-suit  was  di- 
rected because  the!  evidence  was 
thought,  toj  be  insufficient  to  sustain 
a  verdict  on  any  count,  the  court 
of  review  refused  to  reverse  where 
the  record  was  in ,  suph  a  condition 
that  it  was  unable  to  determine 
w^at  evidence  appl^edj.tQ  ^"X  V^^' 
tieular  count.  U.  S,  v.  Baltimore  & 
0.  K.'Co.,  C.  C.  A.,  185  Fed.  486. 


Where  the  bill  of  exceptions  states 
that  a  party  "gave  evidence  tend- 
ing to  show"  certain  fsicts,'  it  was 
held  that.  [  the  ccitirt  could  '  not  re- 
y\e\fi  tl<e,  qpSstion  ;  whether  r the,  evi- 
dence was  sufficient  to  warrant  the 
verdict.  Union  Pac.  Ey.  Go.  v.  Har- 
ris, C. C, A;,  63  Fed.  300.  But^Jhat 
it  might  pass  upon  the  right  of  the 
plaintiff  in' error  to  a  charge  re- 
quested and'  denied.  '  Cinciiinati 
Traction  Co.  v.  Eeebuseh,  C.  C.  A., 
192  j^ek.  520.  ''  ""' 

Bb  Atchison,  t;  &  S.  F./R.  Co.  v. 
Myers,  C.  'c'.  A.,  63  Fed.  '/93;.  U. 
S.  V.  Copper  Queen  Min.  Co.,  185 
U.  S;'i95;'4'6  L.  ed.  iocs'. ^  '•'' 

Si  Mercantile  Trust  Co.  v.  Hen- 
sey, 205,  U.  S.'  298,  305, '51  L.  ek. 
811, '814.'  ''      ■''      ' 

58  Gunnison  County  v.  Rollins, 
173  tr.  's;  255,  43  L.  ed.  689;  Clyatt 
v.;U.',S.,  197  U.  '^.|''20'7,  -^g,  t.' ed. 
726y';Cincinnati,  11.  &  ]>.,  R.  Co.' ^v. 
Thiehaud,  'C:  C.  A;',  ll4  '  Fek.  i918. 
When  the  on5y  excejjtiojri.  is  the  re- 
fusajof  a  single  charge,  It  is  im- 
proper to  set  forth  in  ^the  bill  of 
exceptions  a  complete  transcript  of 
the  testimony.  Cincinnati  Traction 
Co.  V,  Reebusch,  C^.'c.'  A.,'  1&'2  Ifeia. 

520. '    ,  ,;■' '' ',  ■',  ["''""'' '',  "*  ^ 

63  First'  Ivfat.    ,Barik    of    .Co\ipcil 


§.479]  ,   .      I       .    !  BILLS  1  OF.  BXCEPTIOBTS;./,  ,  ,-159.7 

is"claiined.i  *hat 'the.  jury  refused  to  follow  an  instructidn  of  tlie 
court,  the  .bill  of.' fexeeptionsi  must.  show,  affirmatively  that  they 
did  S0i°*  The  court  of  review  cannot  consider  the  contention 
that 'the  appellant,  or  plaintiff  inl  error ^was  mot  afforded-  a  proper 
hearing. in  the  court  below, j  when  the  record  does  not  show; that 
-fact;  nor  ariyj  formal  exception  to  a'  ruling  updn  the  subject.?* 
It  Jiasi  been  held,  that  if  :the  bill>of  exceptions  shows  that  an  offer 
©f,  evidence  f?j?as,madei:aii(irefusied  admission,  an,d  there  .is  gioth- 
ipg  in,t|ie  recOTi4lto,,i:5idicatejrbad;  faith,  the  .a;ppellate  court.jmust 
,^§sume;  |;hat'tbe,  ,pj;9o:?  C0;Uld  ||iayp,  _b(?en  made,  and,  jgpx?:'''!  itself 
accordingly.*® 

'.The  rules  of  ike viSiu^remei Court  provide  tha/t  "the  judges  of 
the  Circuit  aiid'IDistriGt- courts  shall  not' allow  any  bill  of  fe- 
cfe^^idha'i^hich''sHkll'fe3^'taM;the  phaig^  of  thfe  dbilirt  at  large  to 
.0,6,  ju!^y'^n|' trials  '&£^cpTajnqn  \a^]  uppn,.any  ,genei^al,«x;ception 
•tfi  the-i-wihole  oiasuehi. charge.  Butfthe  party  excepting  shall 
be  required  to  sta-te' distinctly  the  several' matters' of  law  in 
sticli  charge  to '|whi(3h  h'e  eJicfepts;  and 'theSe  naattera  of  law,  and 
tiiesg. only,, shall  b^  msertad Jin  tie  ,Vill  .of ; exceptions,,  and  al- 
lowed', by  the.  court""  'A  geineiral.^ exception  to  the  whole 
charge,*'  or  tp  the  wh§le  charge  "and  to  each  and  every  part 

Bluff^  Iowa  V:  Moore,  C.  C.  .A.,  148  ntiis,  t5eiit.  R.,po,  v.  Warren,  C.  C. 

Fed.'9§3.'     ■"  '  '  A.,  149  Fei.  658.' ,       ,„ 

5*  Harper  &  T?e'Vnblds  Co!  v.  Wit-  67  s.  C.  Rule  I;'  C.  c',of  A.  .Rule 

.  g'lia',  C'C.  A.,  se^-Fea.  S87i'    "'    '''  I'o.;'       ''"'""''     '':'T'.'.'    ' 

B5Gorizal«!S    V.    Buist,'  224   tr."'S.  *» Anthony  v.  XouisviUe.  &  N.  R. 

]26;  56  L.  ed.  693.  '      - *'   '"'  Co^,  ,^32/0.  S.  172,  SS.X^dl  301; 

S6  Scotland  CbuTityv.  Hill,  112  U.  Lincoln  v.  Claflin,  7  Wail.  ,132,  1,39, 
S.  183,  186,  28  L.  ed;  692,  693.  19  L.  ed.;i06,  109;  Cooper  v.  Scble- 
Where  it. 'Was  claimed  that  certain  singer.  111  U.  S.  148,,  151;  28  1,. 
abts'that  occurred  daring  the  tWal,  ed.  382,  ,383;  Mftbile  &  M.  By.  Cp. 
with  ..refereiice.'  to  the  extent  .tff  v.  jTiiejj  lil  U.  S.  584,  596,  28 
plaintifffs  injuries,  unduly  iiiflu-  L.  ed,  527,  |i31.:  Burton  v!  West 
enced  ,tlfe  .sympaAhies  of  the  .jury,  jersey  F,  Co.,  114  U.,S.  474,  ^7(3. 
and  fi  rmotion  for  a  new  trial  had  29  L.  ed.  215,  216;  Lautz  v., Glenn, 
h«(ei!  .dallied, .Yfit^out  a,, specific  flB;d-  183  Fed.  666;  nor  to  a  cjiarge  be- 
,ing;  I  that  there  had  ,,bee;^,Ufldue,,ij)-  cause  it  d'ii  not  giye,  more  .full  in- 
fluence.; it  Yfas  Jiejld  tlj^i^t  tjj,ie.|hin  stractiorts  "  upon  a  subject  as  ,  to 
.of,  exception?  ^hQuld^be.,cona.t^ij|ed  which  no  spe|!ifi,Ci  requests ^jio  {"hargp 
to  me^n^that,  .wl^ij^^  1^?,  jfact^lWi^re  w,^re  .made,  Cin<;ii\jiati,  Ti;apt,i9Ji.,Co. 
as  therein  s,tfl.ted,  the,  jury  wep  ii^f^  v.  Leach,  C.  C,  A.,  1GS  Fc<i.i549: 
unduly  influenced  by  the  sa,me.  ,Hli-  npr ^tp  a  charge  "as,,  far.  as,  the  in- 
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thereof,"*^  is  of  no  effect  where  the  charge  contains 'distinct 
propositions,'  and  any  ;of  them  is  f  ree  Irom  objection.  So  is  an 
exception  to  "a>!theory  announced  throughout"  a  charge,  or 
throughout  an  instruetion.  in,  the  same.®" ;  An  exception  itoi  the 
refusal  of  the  court  to  instruct  the  jury  in  lamguage  prayed  for 
by  coiitisel' is  of  no  avail,  if  the  refusal  be  followed' by  instruc-i 
tions  in  the  general  charge  in  different  language,-  but  substan- 
tially to  the  same  effect.**  An  exception  'to  a'  cb'arg&  or  to  a 
refusal  to  charge  is  of  no  avair  unless  the 'bill  of  exceptions 
shows  that' -it  was  taken  before!' the  jut;^  i'etired.*^  'It' is  t6o 


structions,  giiveh  were  inconsistent  ' 
withf^he  requests  for,  ruUngSj",  Par^ 
tridge  V.  Sostpn  &  M,  R.  Co.,  p.  ,C. 
A.,  184'  Fed.  211 ;  nor  to  a  general 
exception  'to  the  court's  refusal  to'  ' 
give  a  number  of  charges;  wliieh 
yere  requested,  ,  anyone  of  -which 
was  good.  Ibid.  But  where  the  jn-. 
structioh  of  the  court  on  a  particu- 
lar subject  was  specific'  and'  stated 
a  single  legal  proposition,  a-  general 
exception  to  the  charge  upqn  ,  that  ,,j 
subject'  was  held  to  be  sufficient. 
Humes  v.  U.  S.,  C.  C.  A.,  182  Fed. 
48.5;  Pritchet't  v.  Sullivan,  C,  Cl^!, 
1 82  Fed.  480.  A  general  exception 
to  all  of  the  charge  upon  a  certain 
subject  is  usually  insufficient.  Win- 
frey V.  Missouri,  K.  &  T.  Ey.  Co., 
C.  C.  A.,  194  Fed.  S08.  So  was  a 
general  exception  to  a  charge  on  the 
ground  that  it  erroneously  submit- 
ted the  case  under  a  Federal  stat- 
ute, which  was  not' applicable  to  the 
case  made  by  the  pleadiiigs.  Eri,e 
R.  Co:  V.  Kennedy,  C.  C.  A.,  191 
Fed.  332.  An  exception  to  the  di- 
i'ectiOn  of  a  verdict  and  to  the  final 
judgment  was  insufficient  to  review 
the  court's  failure'  to  req^uire  the 
actual  return  and  entry  of  a  verdict 
in  accordance  ■with  the  direction. 
Bowman  v.  Atchison,  T.  &  S.'F.'  Ry. 
Co.,  C.  C.  A.,  184  Fed.  697.  As  to 
the  waiver  of  an  exception,  see  Win- 


frey v.  Missouri,  K.  &  T.  Ry.  Co., 
C.  ,C,  A.,  ]94-Ifed.;8Q8.  iilt  has  bpen 

I  held  that  where;  the,  exce,ptipn  to,  an 
instruction  was  based  upon  a  spe- 
cific ground,  the  court  of  review 
coul'd  not  consider  WhetTier  tlie  iri- 
struotjon  ,  was  erroneous ,  for  ai  dif- 
ferent reason.  ,  ^eiseker   v.  Moore, 

'c,  C.A.,  i74  'Fed.  368.     See  Horn 

'v.'u:  S.,'C.  C.  A'.;  182  Fed;.' 721.'' ' 

B9  Price' V.  Parkhurst,  C.  C.  A.,  53 

,F,e%  312,1  „  ..ui  I,  ■.,  .  _'ii:,i  . 
sOBogk  V.  Gasser,  149  U.  S.  17, 
2^6,  37  L,  ed.  631.,  635.  So  w.i!.s,  an 
exception  to  so  much  of  a.,  para- 
graph of  thg  charge  as  assumed  a 
certain  statfi  of,  lapts  without  c,a)l- 
ijig  attention  to  any  fapt  that  was 
omitted  from  the,  statemenfe  or,  to 
any  want  of  proof  of  a  fact  therein 
assumed;  U.  S.  iCoal  Co.  v.  Pinkei- 
ton,  C.  C.  A.,  ,169,  Fed.  536. 

61  Anthony  v.  Jjouisville  &  N.  E. 
Co.,  132  U.  S.a72,  33  L.  ed.,301.' 

62  Phelps  v.  Mayer,  15  How.  1X50, 
U=L.  ed.  643;   Pacific  Express  Co. 
V.  Maliii,  T32  U.  S.  531,  33  L.  ed. 
450.      Although   the  bill   of   eXcep- 
tionsi'  stated  'that   ej^cejition's'  to    a,, 
charge    were    taken    when    it    was, 
'given,   they   are' bad   when   tlie   bill!, 
discloses  that  they" were  not  taken, 
till   afterwards.     litacDoiiald  v.   U.i 
S.,  63'I*e(i.  426.'  -  ■      i'  : 
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late  to  take  it  subsequently  even  at  tHe;  court's  request;'*  at 
though  at'  is  given  in  ithe'i  counsel's  absence  at  the  jury's  re- 
quest! for  further:  i  iimstructions.**  '  lA  stateiiient  that  the  party 
who  requested  ;the  instriiction  f'then  i  &nd  there  excepted,"  is 
sufficient.**  It  has  been  held  that:  the  statement  ''^to  which  de- 
fendant excepted,''  when  following  a  ruling  in  what>piteports; 
to  b6;a  narrative  report  of  the  tri&l,  is;  sufficiient.*'  The  material 
facts  or  proofs  on  which  the' charges  to  which  exceptions  were 
taken  rest,®'  and  enough  of  the  evidence  to  show  that  they  virere 
erroneous,®*  should  be  inserted  before  the  charge,  in  order  that 
the  court  m-ay  see.  if  the  points  arose  on  which  they  were  given 
arnd'  as'to  which  eKception  wasltaken.  The  part  of  the  charge  to 
whach  the  exception!  was  taken  must  be  inserted  in  full,®'  with 
eiiough  of  the  rest  toi  show  i  that  it  was  not  qualified.™  Jn  a 
civil  case,  the  oriiission' of  the  court  tb  charge  on  a  material  ques^ 
tion  of  law  is  not  the  subject  ofi  an  exception  when  no  request 
for  such  charge  was  made  on  the  trial."  ■  ■  ■■■  ' 

A  judge  is  inot' required  to: chai'^  the  law  on  hypothetical 
questions  which  do  not  affect!  the  ease  on' trial."  If  the  party 
asking  ithe  charge  is  dissatisfied.i  with  the  court's  refusal,  he 
may  lexcept  thereto, 'which  exception  will  avail  him  ifihe 
shoves  that  the  i  request  was  warranted 'by  the  testimoriy,  and 
that  the  charge"  he  asked  ought  to  have  been;  •given.''''  If  the 
judge  proceeds  to,  state,  the;  law,  and  states  it 'erroneously,  an 
exception  will  lie  to  his  ruling,  and  if  it  could  have  had  any 
influepce  on:.th)e.,jury,  the;  verdict  will. i be  set  aside.''^     An 

B'Min^.^iany.  Gvand  Trunk vWiest,-  6?  Young.-v,  Maytin,  8  Wall.  354, 

ern  Ry.  Co!,  C.  C.  A.,  ]38,Fe^,  37;  19  L.  ed.  418. 

Dalton  y,J«I«or,c!,  C,  C;  A.,  14]' Red.  69  Stimpson,  v.    West    Chester    R. 

3-]];  fMann^v.  Demf ster,   G.  C,  A.,  Co.,  3  How.  .553,, 11  L.  ed.  722. 

181    Fed.  76;    Star  Co.   v.  Maddsji',  ,  VOHicka.  v.  U.  S.,  150  U.  S.  443, 

C  C.  A,.,;188  Fed.  WO.       ,,,„   •    -  453,  37  L.  ed.  ,1337,-1142. 

84^te-9fart  y.  Wyoming ^.(3,  R.  Co.,  ,  ^iTex^s  &  P.Ry.  Co.  v.  Volk,  151 

128'U.  S.  383,  32  L.  ed.  ,430.,.       ,.,,  U.  S..,73;  38.L.  ed.  78.;- 
,  «  Kellogg  rv,    Forsyth,,  ,2,  Blaick,  TSEtting   v.   Bank-  oi    U.  .S.,ill 

571,"].7'L,.ed.  236.            i  ,,     ;:    «  Wheat.  50,  6  L.  ed.  ,419. 

86  N;e\v  Orleans  &  NyE.  Ey.  Co.  73  Etting   v.   Bank   of  U.   S.,   ll 

v.  .  Jopes,  ( 142  Xli  ^.    18,   35   L.   ed.  Wheat.   59,   75,   6   L.,;€d<   419,   422. 

919p     ,,,         ,,     ,              ,       ,  Of.  Hudson  v.  Charleston,- C,  &.  G. 

,  e7tBaHimprfi,&  P.  R.  CO...V.  Trus-       R.  Co.,  .55,4i'ed.  252 

tees  yif  Sixth  .I^res,  Church,  91   U.  M  Etting   v.   Bank    of   TJ...  S.,    11 

S."]27.1g3.L.,ed;260.     ,  Wheat.  59,  75,  0  L.  ed.  41.9,i.422t 
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exception  to  the  remarks  of  counsel  should- be  taicen; when  they 
are  made.''*  Where  a  party,  after ,  an  exception,  irisfceajdhof 
standing,  upon  it,  by;  an  amendment  or  otherwise  withdraws 
from:  the  position  that  the  court  held  to  be  erroneous,  it  may 
be  held  that:  he  has  waived  ihis  right  to  review!  the  question  lipon 
a  writ  of  error.™  Where ,  a  defendant,  lafter  an  exception  to  a 
refusal  to  direct  a  verdict- in  his  favor  at  the  end  of  the  plain- 
tiff's case,  offers  evidence  in  support  of  his  defense,  he  waives 
such  prior  exception."  '      i ;  i  l    on.),,, 

'  The  rules  of  the  :District  courts  usually,  iregulate  the  manner 
of  settling  bills  of  exceptions.  When  they  i  are  silent,  the  old 
English  practice  is  if  olio  wed.™  It  is  the  practice  in  the  First 
and  Second  Circuits  to  have  but  one  bill  of  lexceptions:  contain- 
ing all  the  exceptions  -taken  upon  the  trial.™  That  is  sufE^ 
cient."  In  I  ithe :  Western  Circuits  >  several  -bills  of  exceptions 
are  often  prepared  and  presented.'^      :     .,!,     .  :     . 

In  the  Eighth  Oirctiit  it  is  the  practic&  to  enter  judgment 
immediately  after  the  verdict;) and  the  motion  for  anew  trial 
may  subsequently  be  made.  In  that  Circuit  a  bill  of  exceptions 
may  be  allowed  and  filed  at  the:  term  at  which  the  motion  for 
a  new  triail  is  deteirmined,  although  that  is  subsequent  to  the 
term  at  which  judgment  is  entered.**  Where  the  record  shows 
that  judgment  was  entered  for  relief  inconsistent  with  the  ver- 
dict," or  the  evidence  is^  all  documentary  and  is  annexed  to 
the  pleadings  or  otherwise  incorporated  in  the  record ;  '*  or 
there  is  a  demurrer  to  evidence,  and  the  record  shows  the  evi- 

V6  Chandler  v.  Thompson;  30  Fed.  of  Indiana,  1  Wall.  592,  601,  17  L. 

38,  45.  ed.  638,' 611.      '                          ■"'       ' 

''SCa'nipbell  V.  Haberhill,   155  U.  ">  Pomeroy's' Lessee  v.  State' Ba'nU 

S.  610,  612,  39  L'.  ed.  280,  281.  of  Indiana,  1  Wall.  592,  17  L.  ed. 

"Grand  Trunk  Ry.  Co.  v.  Ciim-  638.                                    ■ 

inings,  lOe^U.  S.  '700,  27  L.'  ed;  266 ;  81  Pomeroy'k'  Lessee  vl  'State  Bank 

Accident   Ins.    Co.   v.   Crandal,   120  of  Indiana,'  1  Wall.  592,  598;  if'L. 

LT.  S.  527,  30  L.  ed.  740 ;  Robertson  ed.  638,  640.     :                        '      '   "  • ' 

V.  Perkins,  129  U.  S.  233,  32  1.' ed.  82  Woods  v.  Lindvall,  48  Fed.  73. 

086;  Columbia  &  P.  R.  Co.  V.  Haw-  83  Bennett     v.     Butterwdrth,    ;11 

thorn,  144  U;  S.  202,  36  L.  ed;  405.  How.  669,  ^13  L.  ed.  859 ;' Hodges' v. 

78  Chateaiigay  Ore  &  Iron  Co.,  Easton,  106  tf.  Si  408,  27  L.  ed.  '1691 
128  U.  S.  544,  555,  32  L.  ed.  508)  84  Clinton  v.  Mo.  Pac.  Ry.  Col, 
512;  Pomeroy's  Lesseff  v.  State  122  U. 'S."4'69;  4V4,  30' L.  6d.  1214, 
Bank  of  Indiana,  1  Wall.  592,'  598,  1215;  Moliile  Plow'Co.V.  'Webb,  141 
17  L.  ed.  .638,  640.         '  ■"'     '    •     '  U.  S.  616,  623,  35  L.  ed.  879,  881. 

79  Pomeroy's  Lessee  v.  State  Bank 
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denieerdeirmrred  to j^''^ an  error  thereby  appefiring ^ ma j  be  re- 
viewedi 'withiOtttl  a  bill  oi  exceptions.  I  lEntritesi  by  the  clerk' pf: 
exceptionsl  m  the  f eoord.  are ;  disregarded.?*  ;  The  <  bill,  of  excep- ; 
tionsi  i«, noi.part  pfi  the  record,"iiand>  itieSan.ot  be  considered 
when  theijudgmeititis  ;attacked  cpjilaterally:''    i- 

§,480.,  JudgmentSy  I  It  ha?  been  held  in ,  actions  for  joint 
toi!ts,;i,t;h,£it  jUidgiDients,  may  ,|3e.,?fl,1j^r^d  in,  favor  qf,  some  ,an(ii 
agfiin£±,|9|herSj,jif  the  j]^xj  so, find  in  thei;r, verdict,j  but  sepajr^te, 
judgments  for  diff^re^t  ampifints , cannot  be  en,tjeredi against , dif-j 
ferent,  defendants*  except  by  consent'  In  the  .[absence,  .at, 
least,  01  a  Btate  statute  or  rule  ot  court  upon  the  subject,  it 
seems  tj](at,  jfl^gment,  cannpt,  be  enter^jJ||Siubs;equenJ;,:to,the  itrial 
term.*  A  court  rule,  providing  that,  where  there  is  a  failure" to' 
enter  judgment  bn  a  terdict,  it-' shall  "be'  considered  as  'en- 
tered upbii' the  last  day  of  the  term,  applies  only  to^a  'verd,ict 
which  is  suffic'ien1;',tp,  support  a  judg^nent*  Where  a, plaintiff 
has  jrecpvered  a  yerdict  fprcmore  ijaan  the  amount  sufficient  to 
wasri^ant-a  reviewi:byiwrit  of.  error,  he  may  by  leave  of  the  ciouTfc 
file  'before  judgment  a  remittitur  of  part  of  such  verdict  and 
enter  jiidgment  for  in  amoiint  less  than  that  required  for  a 
review  by  writ  of  error.*  In  iSuch^,  a  case,  no  writ  of  error  will 
issue,  to  ■  the  judgment  where  the  ■,  jjurisdietion  ,of  the  .court,  of 

85Baltlraoire.i&  p.  E.  Co.  v.  Trus-,  Lovejoy  v.  Muri?ay,  3  Wall.  1,  11, 

tees  ;Qf, -Sixth  ;Pres.,,iChurch, ! 9.11  U.--  18  L.  ed,  laOy  132. 

S:.:127,  23,L.  ed..260.  *  Pressed  :.Steel   Car  Co.  v.  Steel 

,86  Young  V.  Martin,  a  iWall.i354,>  Car  Eorge  .Co.,  Cy  C.  A.,  149  Fed. 

19  L.ied.  418;  .  ■           is    •              :.;  182;    ,   ,                 1  . 

VV.  S-  V.  Taylor,  14.7  U;  S.  695j,  !  expressed   SteeUCar . Co.  v.  Steel 

700,  37  L.  edi,335,  337 ;jjSe> Haskell,  Car^iForge  Co.,  ,C..,C.  A.,  il49  Fed. 

5g.iFed.,79S,  i798i,  ■  Asi.ljo  what. con-  182.  -It, was  held  that  ,a.;verdjet^. 

stitijtes f th^, record, , see  U.  S.  v.  .TayT,  "We  the  jury  in,the,al)pye  case  sust 

lor,  147  U.  S.  .695,  37  L- ed.  3|3^j   ;,  tajn  ,<ih,e(„validity,  .ojE,  thft   cojjtraqt. 

.Wi«e  Haflkell,  .5|2  fE;ed.,,  795i,,,798,.  sued  jipon,|.and^  fix  the  damages  at 

il,  48g.,,  ,1  C!?affefi- ^  ,pPi  V-  U.  ^^-  ten  ..doll^rsi'^i  was.  fatally  defectiye, 
19  .Wall.,  ye,  2,1,  L. I, ^d,  908;,^a^ip  and^  insuffioiejnt  to  sustain,  a  judg- 
vi  j^enney,  93  IJ.  S,. ,  289,  2.3  L.  ,^d.,  nient.  Pressed^  Steel  ,  Car  .(^o.,. v. 
926;  Sessions  v., Joiinson,,  95  U.  S.  Steel  Car  Forge  Co.,  C.  C.  A.,,  149 
347,  24  X.  ed.  596;  Insurance  Co.. y.  Fed.  182.  ,^  ^ 
E!oyW/]2''Wall'.'43^,  2011.  eci,  442;  '« Thompson  v.' Butler,  95  XT,' S.' 
dlnis  V.' Gfroiil'uhd,  ^l  I'ed.' i<()5.  6^4,  24  L'.'  ed. '5'4b;   Alabama 'GblJ 

aChilsv.  Gronlund,  41  Fedi  5((^.'  K  Ins!   Co,  v.  ^Nichols,   109   V.   S. 

8  Insurance    Co.    v.    Boykin,    12  23^2, '27  L.^d!  9f5;l'irst  Nai  Bank 

Wall.  433,  20  L.  ed.  442;     But  see  v.  Redick,  110  U.  S.  224,  28  L.  ed. 
Fed.  Prac.  Vol.  II.— 103. 
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review  depends  upon  theJmattert  in 'dispute;' r  After  judgmeBt. 
a  plaintiff  cannotvby  a. release- of  part  of  tlie; judgment,  deprive 
his  adversary  of  tlie  Hghtto  a  writ  of  error,'  except  by  special 
leave  of  the  couftj  which  may  allow  him  to'file  a  remittitur  nunc 
pro  tunc,  and  amend  the  judgment  accordingly^  before  a  writ 
of  error  has  been  allowed.*  'Originally;  by  the  old  cotnmon'law, 
the  record  of  an  action  at  coinmdh  law  consisted  only  of •  the 
process,  pleadings,  verdict  and  judgment.^"  The  statutes  of 
a  number  of  States  require  interlocutory  orders'  to  be  incor- 
porated in  the  record.    To  what  extent  they  should  be  followed 


124';  Pacific  Exp.  Co.  v.  Malm,  132  ' 
U.- S,  531y.33  In  ed.  450.-  '-i  ■/     -  .  ' 
■'Thoinpsoji;.,v.,  Butler,    95   JJ:   S.  : 
094,  ,24  L.  ed,  54,0;    Alab.ama  Gpld,, 
L.   Ins.   Co.  'v.   Nielipls,   109 'u.   s', 
232,  27  L.  ed.  915 -'First  Nat  Bank' ' 
V.' Ecdick,  310  U.  S.  224,  28  L.  ed. 
124i;  Pac.  Express  Co.  v.  Malsiii,  132  ' 
U.  S.  531;  ,33  L.  ed.  .450.     An  eiitry  ■ , 
in     the     clerk's     minutes     that    the; 
plaintiff  conseiited  to  the  reduction, 
oi   a   verdict   is    sufficient   evidencts 
thereof;   and  in  such  a  case,   after  ' 
the'  reduced  amount  has  been  paid 
and    satisfaction    of    the    judgment 
given,  the  court  will'  not  set  aside 
the  transaction  on  the  ground  that 
it    had':  imp'roperly    compelled    the 
plaintiff  to  consent  as  a  conditi'on 
of   a   denial   of '  the   motion    to  '  set 
the  verdict  aside' as  excessive.    Lew- 
is v.  Wilson,  151' U.  S.  551;  ^  38  L. 
ed.    267.     Whete'the   plaintiff   had 
sued   for   the'  benefit '  of"  others  be- 
sides  herself,   it  -w'as   held   th'at   so 
much  of  a  remittitur  filed'by  her  as 
affected'  the    others'    share    in    the 
verdict  was  absolutely  void.    South-  ^ 
ern  Pac.  Co.   v.  Tomlinson,   163  U. 
S.,369,  41  L.  ed.,  393.     An  omission 
of   allegationij ,  of  ,  jqitizenship   essen- 
tial  to  ,t,he   juri^diption   cannot .  be 
cured  by  their  insertijOn , in  a  remit-,. 


fiittr.  '  Denny  v/ Pironi,   141  U.  S. 
12]'  35  L.  ed.  657.' 

8  N;  ,Y.  El.  lE.  Go.  V.  Fifth  Nat. 
Bank,  118  JIf.  S.  608,,  30,  L.  ed.;  259, 

sPacific   Exp.   Co.   V.  Malin,   132 
'U.'g^'ssi,  33  L.  ed.45'0.'      "    ' 

10  Cassatt  V.  Mitchell"  Coal  &  Coke 
Co.,  C.  C.  A.,,  ho- L.R.A.;(N.S.)  99, 
'150  Fed.  32,;  43;  Brown  v.  Warden, 
44  N. ,  J.,  La,w,,;  177.  It,,h,as  been 
held  that,  where  the  "  plaintiff's 
pleading  in  ejectmeiit  describes  tlie. 
land  as  all'  of  a '  cettain  tract,' '  ex- 
cept portions  thereof  embraced  'in 
prior  grants  aiid  patents  from  the 
State,  the  judgment'  must  accurate- 
ly describe  the'  parts  excluded; 
Green  v.,7Da'vis,  0.^  C.  A.,  156  Fed. 
352;  and  that  a  jxidgmetit  for  the 
deportation  of  a'Chinese,  vv'hich  re- 
cited-that  he  was  alJatforeri  a' sub- 
ject of  the  Emperor  of  China,'  not 
registered  as  required 'by  the 'acts 
of  Congress  ipo'n  this  subject,  that 
he'  did  not' belong  to  one  of'  the 
classes  excepted  by  said 'acts' 'from 
such  registratibii,  and  Was  lawfully 
within  the  United  States;,  was  not 
objectionable  for  failure  to  state 
su^cient  facts  to  sustain  it.  Lee 
Won  j'eong  v.  V.  'S.^  C.  C,|  A.,  145 
Fed,  512.,    I       ,  ,     „     .  ^ 
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by  the  Fedefal  courts  lias  Hot  yet  been  decided.^^ '  The  Federal 
courts  sh6'ra.ld  follow  tlie  State  practice  in  Tecording  judgments.** 
Tiie''HeVi'se'd  Statutes^if>rbvid6  th^to:  "Judgments  -and  decrees 
rendered  iiia'CircliitiorDistrict'Cdurt,  within,  any  State,  shall 
cease  to'be' Hens  oil  !rfeal  estate  or  chattels  real,' iU'the  same  "man- 
iier  arid  at  like 'periods  as  judgments'  and  decrees  of 'the  courts 
of  such  State  6ease  by  law  to  be  liens  thereon."'**  '  A  recent 
statute' provides  as  fbllows':  '  "That  judgments  and  decrees :ren- 
dered  m  a'  Cii-cu'it  or 'District  Court  of 'tiie  tJnited  States'  with- 
in any  State;  shall  be' liens 'on' property  throrughoiitisuch  State 
in  the'same'riiann'er  and  to  the 'sariie  extent  and 'under  the  same 
conditibns  only'as  if  su'ch  judgments  and  decrees  had  been  rea.- 
deirfed  \>f  a  ebUft  of 'general  jurisdiction  of  such  State ;  Provided, 
that  whferifeVfei-  the  laWS  of  any  State 'reiqui'Te' a  judgment  or  de- 
creiei  of 'a' State  court 'to^'liei' registered,  recorded,  docketed,  in- 
dexed, br'  any  other  'thing;  to  be  done,  iri  a  particular  manner, 
or  in  a  certain lofEce  or! county,  or  parish  in  the;  State lof  Louis- 
iana, before  a  lien  shall  attach,  this  fact  shall)  be  applicable  there- 
in; whenever  and  omly  iw^ieffieTer  the  laws  of;  such  tSt4te  shall  au- 
thoirize  the  judgments .anidjdfscrieesnof  the  United  States- courts  to 
be  registered,  recorded,  docketed,  indexed,  or  otherwise  con- 
formed to  the  rules  and-requir'emen'ts  relating  to  the  judg- 
mfent^  and  decrees  of  the  courts  of  the  Stated"  "The  clerks  bf 
the  several  courts, o,!ft^&  IJni|ed  States  shall  prepare  and  keep 
in  thei^,reiS,peqtive,ofl^e^Sr  complete,  and  convenient  indices  and 
cross-indices  of  the  judgment  records  of  said  courts,  and  such 
indices  arid  records  shall  at  all  times  be  open  to  the  inspect 
tibri  and  examination  of  the  public."    '"'Nbthing  herein  shall 

11  Cassatt  V.  Mitchell  poal  <fe  Coke  thereunder  the  Federal   court  may 

Co.,   C.  C.  A.,   10  L,R.A.(N.S.)    99,  order    that   the   evidence   talc'en   by 

]50|Fed.  32,  ,43,;   reversed  for  wan,t  an  pffipial  stenographer  be  certified 

of  jurisdict,i,on.     The  Federal  courts  and    filed    as    part    of    the    record 

have    conformed    to    the,  prpce^ure  Cornette  v.  Baltimore  &  O.  R.  Co.,  , 

prescribed  by  A,ct"of  Pa.  April  ?2,  tii' C.A.,  IQ^Fed.' 59.    'But  see  Slo- 

1905,  JE.  L.  286,  giving  a , party  who  cum  v.  N.  Y.  Life  Ins.  Co.  228  tJ.  S. 

has   requested   binding   instructions  364.  , 

whicii  have  been  refused,  the  right  .^o  ,   l?Morriso'nv,  'Bernards,  Tp.    35 

inove. to  hfLve  all  tl^Bj  evidejice 'tajcen  Fed.  400;^  ^5  St^'at'L.  357. 

on  the  trial  ceirtified  anfj|.filed,  so  as  '.  'is'U.^^!  R.'  Si,"^^!'  967.    See  Sellers 

to  hjscqme  part  of  the  record,  and  v. .Corwin,  5 'C)hio,,398,  2i  Ain.  Dec. 

for    judgment    non    obstante    vere-  3pl. 
dioto    on    the    whole    record,    and 
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be  donstpued  to' require  the  docketing,  of  a  judgment  .or  d,?(3re,e 
of  a  United  States  coiurt,  or  thp.filing  of  a  transcript  ithereof, 
in  any  State  office  within -the!  same  county,  or  the  same  parish 
in:  the  State  of  Louisiana,  injwhich  the  judgment  qr:  d,ecr,^^|,is 
rendered,  in  order ;  that  Buchi  judgment  oirdecree  may,be,  a, lien 
on  any  property  within  such:  county,  II  the  clprk  of  the  Unit^fi) 
States  court  be  requires  by  law  to.  have  a  permanent  office  and  a 
judgment  record  open  at  all  times  for.  public  inspection  in  such 
county  or  parish."  ^*  The  clerk  cannot  charge i  a ff,ee  fojr  allowing 
an  individual  or  a  corporation,  to  inspect  these  indices  or  reC" 
ordsi*^,  It  has  been  held  that),  in, a  joint, action  against^two  or 
mores. railroad  .companiesi:to  recover  ja  penalty  for  the  yipjation 
of  the  safety  aipplianceact,^'  there, may  be , a  verdict  anjj^  judg- 
ment in  accordance  with  fthe  proofs,,  against. all  or  an.y:  of  ,t];ie 
defendants,"  A  judgment! in.  favor  of  one,  or  more  joint  con- 
tractors has  been  held iino.ibar  to  .ai  suit; against  another,' .whq 
was  rieither  served  with  process  nor  appeared  in. the  action  in 
which  the  judgment 'was  rendered."  •.  .  ,   '  „!    ,;    , 

§  481.  Correction  of  judgments  by  courts  that  rendtered 
them.     In  the  correction,  amendment,  and  vacation  of  their 

!.■■-■-■!■■;,!     A  ■        ,r  '■  , .. 

i*25   Si.  at  L.   357,;  as  amemdedi .  s  judgmen<^  of  its  own  courts  in, any 

by  28  St.  at  L.  ,813.    "Congress  could  county    in  itlie    State,    but    do    not 

not  make^it  obligatory  on  the  State  make   a  .like    provision    as    to    the 

clerks  to  docket  and  enter  a  judg-  judgments  of  the  Federal  court,  tHe 

inent  of  a  Federal  court  on  their  act  of  Congress  is  not  operative; 
reeord,9.  'But  it ^as  (Entirely  com-  i  attd' in  .such  States  the  jlien-of  a 
petent  for,  .the.  State  to  require ,  her  ! ; ,  judgmen);' ,  of;  a  ,  EederaL  court ,  epn- 
clerks  to  perform  this  service,  and  ,  ,  tinues   to, be,   co-extensive   with    its 

the   proviso  in   §   1   of  the   act  de-  territorial  jurisdiction.     The  law  of 

Clares,  in  legal  effe.ct,  that  when  the  this  State  conforms  exactly  to  i;he 

laws  of  a  State  provicle  for  docket-  requirements  of  the,  act  of  Congress, 

ing   in   her   clerks   offices,'  or  ,  other  and    riisikes    it  '  operative    in    this 

offices,    tie    judgments    of    Federal  State."     Dartmoutli"  SaV. .  Sank   v. 

courts,    in    the    sanie   manner    that  Bates  et  al.,  44  Fed.  o46,  per  Cal'd- 

judginents  in  her  own  coui^ts  may  well,  J.'  See  also  Cooke  v.  Avery, 

be  docketed,  then,  a'fld.  Jiot  befoi-e,  147  U.  S.  ^7'5,',37' t.  ed.  209. ''.''' 
the  territorial  extent   (in  other. re:  is  Re  Ohamfaersr.  44  Fed!.  7^6]  ' 

spects  they  were,  already  the  same)  16  Jict  of  March  2,  1893,'  ch.  196^ 

of  the  lien  of  ^a  judgment  in  a  Fed-  27,  St.  at  L.  531. 
eral  court,  in  that  State,  shall  be  |the  iTU.'S^y.  dliicago,  ip.  ft  '  St.  L. 

same  as  t^at  of  a  judgment  in  the  Ey.  Co.,  l43  i^ed.'  SSS.' 
State  court.     Where  the  laws  of  a  18  Larisdn  v.  Hager,  44  F'ed.  49. 

State    provide    for    docketing    the  ■  >  -." 


.  (CQERUCTIOW.  OF  JUDGMEN.TS. 


1605 


QWHajudgmejipitsS.  theil'ederal  epii/Bts i act  iiidepeiidently  of  the 
lalw  ifegUilaltingftheiiStatiB;  couj;ts,K.e!xcept,  possibly,  in  crinjiinal 
edses/in'.'Tlie  question' .relates  ;to  theirpower  of  tihe  courts  and 
not.rto  the  iriode i ©f  ■  procedurie'l"! '  It  has  been  said  that,  linla 
removled  ifeaseS' they  have!  ^^^  powers 'Vested  in  the  'State  court.* 
At  thc'tei-iaaiiatiwhich  it  isi  entered,  a  judgment  iriay,'  for  cause 
"shown,  be'set  aSide,' modified  Or' amended,  by  the  court  where' it 
#'as'ientered.*"  !A.  party  tttay  be  relieved  frOni  the  eonsequeiifcefe 
of  r  defaiii'lt'in'jdea'dirig  Caused 'bjf''dxc'i!isa'ble  neglect.*  A  crim- 
inal'^er(i;eiice''ihay''bfe 'modified  at  the' ssfiiiy'term.'^  After  'the 
terni' tas"  expired,' 'liitiless  a  idotion  for  the  relief  was  made  or 
noticed  "dik'rin^  that'  term,'"  a  jiadgiTifeiit  of  which  the  eoiirt  had 
jliri'S'dH6lioii'ca'niiot''be  vkckted,'  and  no  SHfe'ration'or  correction 
cail  be  'niftde '  'therein  ■  except  by  Hvr it '  'of  error, '  and'  in  that  cla§s 
of^casefe'iiilw'lieh  tlie'writ  of  erroi'  'coram 'kobis  was  issued  in 
the  Sold  English  pi'a'etice!®  '  It '  has' bee'n  h'Md  that 'this  cannot  lie 


,, ,  ,§j ,48Jl.,  I  ,1  l^^onson  ; :  y. .  ■  iSeJiulten, ' 

104  tr.  S.  410.417,;  2jB  L.  ,ed,  797, 

.  (It     •  1).  'lilt:     inr.^    ^';  ii  r    1    , 1'U'     .1    '.' 

799.  ^  Contra,  Travelers ,  Proteetivp 
JiLs'n'  V.  'Giliiert;  C.  *C.'  M, ' 55'  Xl.R.A. 
538;;.lll  jFedl;  2691;  1T6Y-  Virginia'  T; ! 
&  C.  Steel  &  Iron  Co.  v.  Harris,  C: 
C.  A.,  151  Fed.  428r 
,;2Traf|;pij,v,  y..,S_„i  q.  C.  A.,  147 
¥ei.' 513;  suprqif.fi'JS^    .-.  ., 

,  ?,:^ronson  v,  Schulte^,,  1.04-,U,  S. 
410, '417,  ,2^  h.  ed.  '"(97,  799,  iper 
Miller,  J.-,  JSo!  parte  C^^ey,,  IS  Fed. 

?^-i    ,  ■  ,.,  !,i;r  .V  «  .'J  :CTt(  ;'■  ■ 
*'Cady  V.  Associated  Colonies,  119 

Fed., 420,    Contra,  Br^onscj^  v.  gelml- 

ten,"l04  U.  S.  ^%'  41,7,  %  I^,  ,ed. 

5  B™nsoi),.-V.  Schujlten,  104  Ut.  ,S. 
4J  p,  415,  2fi '  L,  ed.j  .797.,,  799.,     „,;;;;,• 

6|]tiryney,  y,  Pejayer,  140  ]B;e,d.>.792. 
^eej  sMjpra.,,_§,  172.,  ,.|,,,.j  ,,,;/  .„,.■,,. 
'  TReGikvea,  117  Fed.  798;  Gf.'Me 
Morse,^  117  feci.  7Pi^A  I  ^'^fT?"  §  ^32. 
;;8'J^^_^'  ^.'_,V^atejt5|wpj  il^^.|U..  S. 
301,' 313,  .32  ti.  ed..946,  |95Q(;,  Bran- 
son .v.^ciiuit^,;,ip,4„;yv.^-  (4^0.  ?A^-''. 

410,  26  L.  ed.  7'97,' 799;;i,Klfiyei;,  v. 


i  Seawall,,  65  Fed.' 373l> '  See  TiJ.  S.  R. 

s„[§^a§7-  .  ,■  ,',,'  .',]::       ;;  ,  •■,n 

SBronson  V:  Schulten,  l()4.t!.,S. 
"410,  415,'  4l'6,  2%  L.  ed.  797V  799; 
Phillips  V."NegIey;  117  U.  S.  665, 
,29-L.  ed.  1013;  Hicltnian  v.,.Fort 
Scott,  141  U.  S.  415,  35  L.  ed.  775 ;  ~ 
Ei,o,Q|rafl^e.Jr,rigation  Co.  v.  Gildeir- 
slpeve,,47.4  U.  S.  603,  609,  43,  L,.  ed. 
1.103, 'lio5;,,,Tjtibman  v.  Balt^,,&i,0. 
R.  Co.,  igp.ij.  'S^  38,.4:7,L.  ed,  946; 
Wetmore  v.'Karrick,  2p5  U.  ,S,  \a}, 
51  L.  ed.  745;  Hook  v.  Mercantile 
tr.'  Co.,  89  Fed.'  410;'  itamburg- 
Brenien  Fire  Ins.  t!o.  v.  iPelzer  Mfg. 
Co.,  C.  C.  A.,  76  ii''ed.''47'9,"4'8i;  U. 
S.  V'.  Foul'  Lorgnette  Holders,'  132 
■Fed;  "564';  d*Conh6r''</.  O'Connor,  C. 
C.  A.,  T42  Fed.  449;  United  State's 
y.:  One  Trunk,  155  Fed.  651;  U.  S. 
V.  Taylor,  lS7  Fed.  718.'  Buf'iil' tlie 
District  ofiEfelaiwalre!  a  judgment '\)y 
def aWti '  ivas'  siefaSide  upon  Motion 
at  a  I  subsequent:  term,  iwKere  the  de- 
fendaint's  attorney  had.ibelieved  that 
ihp;  suitwas  biiojaght.in  the  State 
qourt,  ^Brpwji'y.  piiilaj  iW.  &  B.  E. 
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done,  although  authorized  by  a  State  statute," '  nox  when  the 
attorneys  have  stipulated  that  the  jiidgment  should- abide  thci 
event  of  a  writ  of  error  in  another  suit."  iT-he  only  remedy  by 
the  party  aggrieved  is  in  equity.^*  It  has  been  held  that  an  or- 
der staying  plaintiff's  proceedings  till  he  pays  costs- of  a  former 
suit  is  res  Ofdjudicata-apoii  a  subsequent  motion,  and  is  .so  far 
final  that  it  cannot  be  set  :?i^ide.  or  modified  at  a  subsequent 
term."  T.hp  writ  ;Qf;e!ci;or, cora5?i  no^is,  wa,s  allowed,  to.  bring 
before  the  same  |CQu;it  in  which  the;  .error- wag,  jCoinmitted|S,ome 
matter  of  fact  whifih  had,  escaped  attention,  ,^nd,  which  w,g,s 
material  in  the  proceeding.  It  was  lijnited  genersully,  to 
the  facts  that  one  p|  the  parities  ,to  the  judgment  had,died  before 
it  was  rendered,  or  was  an,  infant  sand  no  guardian  hafdia-ppearpd 
or  been  appointed,  oi[.was,a  feme,  covert j  or  the  like.;;  pr  error  in 
the  process  through  default  of ,  the  olerk,"  "In  practice  the 
same  end  is  now  generally ,  attained  by  motion,  sustained,  if 
the  case  require  it,  by  affidavits ;  and  it  is  observable  that  so  far 
has  the  latter  mode  superseded  the  former  in  the  British- prac- 
tice, that  Blackstohe  does  not  even  liotice  this  sii,it  among  his 
remedies.""  K  JTi|igment  may  be  anien^gd" subsequent  to  the 
term  of  its ,  entry,  -  for  the  purpose,  of  correcting:  an  error  in 
computation,  which  appears  on  the  record.-* 

Co;,  9  Fed.- 183.    Wiiere  neither  the  iSi 'C;  Steel  &  Iron  Co. '  vl  Harris,  C. 

record,    nor    a    bill    of    exceptions,  C.  A.,  151  Fed.  428. 

showed  either  that  a  deffetidant  ex-  '  ^l  Brown  yi  Arnold,  127  Fed.  387. 
cepted  to  an  order,'  setting  aside  a  ^^  Hamburg-Bremen  Fire  Ins.  Qq. 

judgment    at    the    same    term    and  v.  Pelzer' Manuf  g  Co.,  C.  (3,  A.,  76 

amending  a  declaration,  winch  pro-  ^^^-  ^^^'  U.  S.  v.  Taylor,  157  Fed. 

vided   that   his    plea   stand    to   the  '-"o-  ^        i 

declaration  as  amended,  or  any  re-  "  ^"^'^'^^ ,  ^-  ^  Chicago,   M."  &-  St. 

q^est  by  him  to  file  a  further  plea;  P^^l  «?■  C"-'.  ^3  Fed.  566.    .    _ 

it  was  held  that  he  could  not  object  ''^'TZ  "''  ^"''""'"'  '"*  ^^  ^• 

,     .,  ■      •   "■'■■■■■'■■      \  430,   416,   26   L.   ed.   797,    799,   per 

to,  the  same  upon  writ  of  error.    H.  -..„        ^      t,,  ....  ,, 

„'  „  ,,  ,    -r,  „,,  .,    „  '  Miller,   J.;    Phillips  V.  Negley,   117 

G.  Holloway  &  Bro.  v. ,  White-Dun-  „  .„    „„_    „„  t       ,  ■■,^-;„'    „      v . 

ham  Shpe  Co.,  C.  C.  A.,  10  L.R.A.  ^^j^  ^^^_  3^^^  ^_  . 

(N.S.)  704,  151  Fed.  216.  887.'  '•' 

lOBronspfl  V.  Schulten,,  104  U.  S.  "     16  Pickett's  Heirs  v. '  Leger wood,  "7 

410,  417,  26  ,L.  ed.  797,  799;-0'eon-^  Pet.  144,  148,  8  L.  ed.  638,  (SSS,  per 

nor  V.  O'Connor,  C.  C.  A.,  142  Fed.  Johnson,  J.   ' 

449 ;    Contra.      Cady   v.    Associated  16  A.  J.  Woodruff  ft  Co.  v.  U.  S., 

Colonies,  119  Fed.  420;  Virginia,  T.  154  Fed.  861. 
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,It  ,has  be©it.h&ld  tliat  a  court . ha&i  power  at  any  time  to  set. 
aside' a,  judgment  whioh  is  absolutely  Toid,,  not  merely),  void- 
able^*'' Whe^e  a  sentence  has  been  mado'  in  excess  of  the;p6wer 
granted  by  statute,  it  may  be  amended  nunc  fro  tunc  at  a, sub- 
sequent rterm  by  striking  out.  so  much  of  ttbe  same  as  exceeds  the 
court's  authority."  It  has  -been  held  that  an  application  for  the 
remission; of  a. penalty  is-not  a;  motion  to  vacate  a  judgment  and 
may, be  grant'ed  after  the  term i at  which  the  judgment  was  en- 
tered."      .r 

An  order  may  be  entered  nunc  pro  tunc  to  embody  a  decision 
made.at  a.previpus  term  of  the  court  even  in  a  criminal  case;  *" 
to! correct;, a  statement  that  aidismissal  was  "without  right  to 
furtjlier: prosecute"  so. that  it  shall. read  "witihout  right  to  fur- 
ther prosecute  for  adjudication  of  banlfruptcy  imder  the  .na- 
tional bankruptcy  t  law  for  any  of  the'  causes  alleged  in  the 
petijtion' herein;"^*,  in  a  civil  case  to  make  special  findings 
previously  "Omitted,  conformably  to  the  opinion  filed '  at  the 
judgment >term,*?  and  to  correct' the  record,  sb  as- to  show'upoh 
what  pleadiiigs'**  or  other  papers**  the  case  was'  in  fact  sub- 


,  17 U.  SkV. -Wallace,  46  Fed..  569,       ed.   865; 'S.uiiervisors  v:   Diirant,   9 
570..   F,or  exajjiple,  a  judgment  en-/  ;  ^Yall,.  :736,  ,19,..L,  ,ed.  833;  4|tna  Ins.. 


tered  in  vacation  vsithout  statu-, 
tory  autliority.  Abraham  v.  Levy, 
Ci  Cj.  A.,  ■72.  Fed.  ^Zt'  Cf.  supra, 
§  443.  A  judgment  entered  by  a 
clerk  without  authority.  Rehfield  v. 
Bal,tiiii.oTe^&  0,  R.,Co.,  ,C.  C,,  A.,;,187 
Fe^at.  8^0-.l  .Ai  judgment  in,  ,ai  csise^ 
where  the  court  has  .inp  jurisdiction . 
l^egause. ,  of  ,,ai  la^ ;  of .  diflference  .-of 
eit^zpighij)..  Pplitz,  v.  Wahash  B,.- 
Co.,  180  Fed.  95,0,- (.whgjre  the  Cjrcsuit 
Court  off  Appeals  had  subsequenitly 
held  that  a  motion  to  remand  should; 
lia^ve  |bee^  grantecl.  ,  A  judgment 
based  upon  a  statute  which  is  ua- 
CQnstitutipn^l.  .(.jP;^^.,  v.,  Rpthstein, 
C^'pV  A.,  187  Fed."  268.      ' 

}^Eoo.part,qB,iiT\?Ln,  ^80  Fed.  41,9. 
See  infra,  ,%5.3ii.,,      .   ,;     ,,,         .-.  -h 

'i?!u.',S.,v.','.jM^in^,!c,'c.  A.,, 176 


Fed.   672. 


oH)  .i);.j.  .i>-^  ,>l 


HOEe  Wight,  334  U.  S.  136,  33  L. 


Co.  V.  Boon,  95, U.  S..117,  24  ]j.  ed. 
395.  See  Hickman  v.  Fort  ^cott, 
141  U.  S.  435,  35  L.  ed;  775..  '  '  '  " 

21  Bernard  v.  Abel,  C.  C.  ^.,  156 
Fed.  649. 

,28^tn%.  Ins.  Co.  T.  Boon.  ,95  XJ. 
S.117i  24  h.i^i.  395.  U.  S.  D.  C,  S. 
D,,N.  ,y.,,;i^ule  5,  extends  the  terni' 
fgr  th.e  purposes, pf  such  motions  .un- 
til ;th),ee  calendar  months,  beginriing. 
on  th^,  firsl;  Tuesday  of  thei  month 
in  whiqh  the;  verdict  .js;  rendered  or 
jujigm^t  ,or  decree  epteredi  Brown 
V.  U.  S.;  C.  C,  Aj,  1,96.  Fed;  m% 

.J?3;Grpton;  Bridge  &  Mfg.  Co.  'v. 
Clarl^  jPre^sgd  Brick  Co.,  126  Fed. 
552,;  j    .,..r  ,  :    ■ 

?*^a,y.^  y.  Wagner,  C.  C.  A:,  150 
Fed.  533-"  Suehf  as  the ;  fi.Hng  i  and 
cej-.tification  as  part  of  tli?.  record  in 
the ,  ^tjenographpr'^ ,  minutes, ;  when  a, 
S.tat,ej   sta,tutei,,p!'iQyJdes  ; that  ;  they 
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mitted,  but  not  after  a  writ  of  error  has  been  deeided  to' in- 
sert in  a  record  certain,  findings,  some  of  iwhicH  were  Tim- 
avoidably"  and  other  accidentally  omitted.**  Where,  during 
the  term,  a  new  trial  had  been  granted;  it  was  held  that  its. in- 
cidental effect  was  to  vacate  a  previous  judgment,  and  that  the 
court  at  a  subsequent  term,  by' an  otder  nunc  pro  txinc,  might 
state  such  vacationj*°  When  the'  facts  are ;  recent,  'it  'seems  that 
an  order,  which  is  founded' upon  matters  within  the  knowledge 
of  the  court,  may  be  entered  nunc  pro  tunc,  without  notice  to: 
the  party  thereby  affected.^''  It  has  beeniheld  that,  when  thfere 
is.  no  record'  of  any  sort,  an  order  nunc  pro  fe-nS' i cannot  be 
made.**  The' object  of  an  entry  nunc  pro  tunc  is,  not  to' make' 
an  order  now  for  then,  but  to  enter  now  for  then  an  order  pre- 
viously made.*'  The  fact  that  a  judge  had,  in  chambers,  ex- 
piDessed  a  willingness  to  make  a  desired  order  extending  time, 
when  no  such  order  was.  actually  madei. or  directed  in  bpenr 
court,  does  not  warrant  the  entry  of  such  an  order  nunci  pro 
tunc,  as  a  succeeding  term.*" ,  An  order  nunc  pro.  tunc  has  no 
e|fegt  upon  the;, statute  of  limi1;ations ; '^,  nor  can  it  relate  back 
so  as  to  make  a  person  guilty  of  contempt  for  an  act  done  before 
it  was  entered'.'*.  •  Where  a  case  has  been  tried  and  is  under'  ad- 
visement at  the  time  of  the  death'of  a  party,  a  decree  itiay  be 
entered  by  the  c6urt  nunc  pro  tunc  as  of, a  date  before  his 
death;'* -but  not  when  :the  court  had  no  jurisdiction  when  ihei 
died.**  .,,.,,<. i^        ■         ;     ;.,;.  ■. 

may   be   made   part   of   the   record.  ment    nuiic    prb    tunc,   see    Pressed 

Cornette  v.  Baltimore  &  0.  R.  Co.,  Steel  Car  Col  v.  Steel  C'ar  Forge  Co., 

C.  C.  A.,  195  Fed.  59.     'The  failure'  C.  C.  A.,  r49'  Fed:   182. 

by  an  alien  to  file  a  declaration  of  29  Klein  v.  Southern  Pac.  Co.,  140 

his  intent  to  become' a  citizen  cannot  Fed.  213;  Cueb'as  v. 'C/uebas,  223  U. 

be  cured  by  an  amendment  rtMwc  pro  S.  '378,  56  L.  ed.  476.'     '     ' 

t«»u!.    'J?e'  Stack,  200  Fed.   330.  30  Klein   'v.    Southern    Pac.    Co., 

25  Hickman    v;    Fort    Scott,    141  140  Fed'.' 213.                       '     ' 

U.  S.  415,  35  L.  ed.  7^5.  '  Sl'FeWlass''  v.   Keesham,  C.  C.  A., 

28  Evans  V.  Freeman,  140  Fed.  419.  88  Fed.  573,  576. 

2''Groton   Bridge   &   Mfg.   Co',   v.  ^i  Ex  parte  Buskirk,  C.  C.  A.,  72 

Clark  Pressed  Brick  Co.,   126   Fed.  Fed.  14.                 ' 

552.    But  see  Wetmore  v.  Karrick,  83  Mitchell  v.  Ol^ermaiii  ld3  U.  S. 

205  U.  S.  141,  51  L.  ed.  745.  62,26  L.  ed.  369;  §§  216,  217,  SMpro. 

«8  Gagnon  v.  U.  S.,!  193  U.'  S.'  451,  34  CUebas  v.  Cuebas,  223'  U.  S.  376, 

48  L. '6d. -745.    For  a  case  holding  389,  56  L.  ed.  476,  480.          '  ' 

that   the   clerk   cannot  enter    judgr  '  '        '    '                        '        .'/ 
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t  *§■  482jiiGonde?Tination  proGeedinigs.  *  The  Act  of  Tebru- 
iaiiyiOf,  'l'887j  provides' that  'I'in'ievery  case  in  which  the  Secre- 
'taa-y  of  theiTreasury  or  ahy  other  officer  of  the  government  has 
been^  or  be'reaftei-  shajll' ■  be,  amiihorizdd  -tofproduire  real  estate 
for'the  ereetioiaiof)  a  public  biiildingtbr  for  other  public  uses,  he 
shall  bej  amd  hereby  is^  authorized  to  acquire  the  same  for  the 
Uliited: 'States  by  coiidemnationi 'Uader'TJMicial;  process,  when- 
ever.:in' Ms  fbpinion  it  is  necessajatycorad'v.anta^eous.to'  the  Gov- 
erhmeikt'  to  do  'SOyarid  the  United  iSifatesi  Gircuit:  on.  District 
0buTt  of.  the  district  wherein  siikck  real  estate  is  located  ishall 
have  jurisdictiiomnof- proceddingsi  for  such  oomdeninatioui  and 
it 'shail-^b©  the  duliyof  the-  AtitOrneynGeneral  Of  the  United 
Sfcatd,  upoiEf  every  1  application  oi  -ihe  Secretary  of  the.  Treasury^ 
under  this  act,  Or  siieh  other  officer,  toicause  proceedings  to  be 
'coihitieneed  for  condeKination,  witbini-thinty  days- from  "the-re- 
eeipt  of : tho  application ■  at^th©  ;Bepartment  of  Justice."  ;"The 
praictieeji'pleadiiigs,  forms, '^iid'  modes  of  proeee'ding,  in  causes 
arising  under^'tbe  provisions' of  thislaeti  shalli  conform,  as; near 
is-  may:  be,  ^'to  thd'|)*lao1jice,  pleadiiigs,  ^formsiand  proceedings 
existing >atithi  tinle  in  like  eatisfes  in  the'courts  lof  record  of  the 
-Statfe ''Within  which  stichlCirbuit  or  District  Courts.' aire  held, 
any  rule  of ■  tHe- court' -td  the: contrary  notwithstandiTig."  ^  This 
act  is  authorized  by  the  Constitution.*  This  statute  confers 
no  general  authority  for  public  officers  to  acquire  land.  It 
only  gives  fe'ni''']^owe^' t6  in'ititute  proceedings  for  eondemha- 
tJLoh,  wliere.tlte^.'acquirement^  the  land  is  otherwise' authorized.* 
The  >3ecretary  of  "War,,haSithe  right  to  instijtute  proceedings  for 
tite  "eondemnalioB  of  any  laiid,  right  of  way'j-or  material  needed 
to  enable' iiiiii  to  maiiitkih,  operate,  or  prosecute  Vo'rKs'  for  the 
improvement , of., fivers /and^' harbors,  for  lyj^^ich  ,proyision  has 

,,l§(38^,  .,125\St,.,.at   L,,    ch- ,  7^i§,  .same,,  U.  S.  v.,B.eaty,.J9S  Fed.  284. 

p,  ,.3;77f     .Tjl^^ .  statutory  ,; £|.iithorJ,ty  i,,,8/J^.  Kuglieimer,,,,,3,6     Fed..   369; 

'I'fpf  j^he  purchase   of   J^nd  ,,,,,;,  ,-.  H^H.Y.  .tj.  S.j,91  V.S.  367,. 2-3.  L. 

for     the    assembling,    grazing    and  led-  44S;  p,opipsi^pQ,,  v.  Patter,son,  ,98 

•traini/ig  -gf  hprs,eiS,(P,Uf ehase(i  f  or  jthe  ,TJ.  ^S. ,  403, 4O6, 1 2.5  •.  L. ,  ed.  206, ,  2,07 ; 

j;n.pwnted  ,^er)yji,qe,''J',Act  ijOjf    Ajugi    1,  JLfi-.Pi.iy,,  Joneg,.  109  U.  S.igJ.S.,  27  L. 

.X?j^8,,,,c^,,.7,?8.;,  g5|„St,i,at  i,L.  ,35,7,  pd-^WP-;,,;      .,,    h.;,,  ,:    ,. , 

Qojnp.  .St. 'JSpljiP.  .25jlj6,;.,,^flil)0wsrs  ,.;.?H.  Si,  v.  ,Certa,in.  Lands  ,j,n^  the 

tjie  ..!f^ttorney.|Geijer^l,,up,on  the,,ap-  .Tpflfffl  ;,9f  iJJafnjagan^e^t, ,  Il..,,I.,.  145 

,pIijeaiio;i, of, ith^ifRTjOpier, officer  .tpj  ill-  Fed,- , (65^,,,     ,,,     ,   ,i]   ..;;,..,,,,.-,   :   . 

S<ji[tute  prpeeedi-ngSi  tc)- Qp^idenin ;  the  '1  noi  m  >  i-.i  .         1         i   ;-,>  '     — 
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been  made  by  law:"*  The i United  States  in  proceedings  toj&on- 
demn  land,  for  Governmental  .purposes,  exercises  its  own  right 
of  eminent  domain,  subject  to  the  limitation  of  the  Federal 
constitutional  law,  and  the  right  to  compensatiola.  and  the  meas- 
ure of  compensation  may  be  different  from  that  in  a  State  coil- 
demnation  proceeding  concerning  property  which  had  previous- 
ly been  appropriated  to  public  or  municipal  uses  /under  the 
State  laws.'  The'  act  of  a  State  legislature  authorizing-  the 
condemnation,  by  the  United  iStatesy  of  property  within  the 
State,  operates  merely  as  a  formal  assent  to  the  exercise  by 
the  United  States  of  its  own  right  of  eminent  domain,  and 
does  not  entitle  the  United  States  to  stand  upon  the  local  law 
concerning  the  rule  of  damages,  where  property  taken  byi  the 
State  for  a  second  public  use  is  connected  with  a  prior  public 
use  of  the  same  authorized  by  ,such  State.^  It  is  doubtful 
whether,  in  the  absence  of  express  statutory  authority,  iland 
used,  for  a  public  purpose  iby  a 'State,  or  a  subdivision  thereof 
can  be  condemnedi  by  the;  United  States;"  A  proceeding  by  the 
United  States  for  the ;  condemnation  of  Jand  is  not  a  proceed- 
ing to  collect  an  account  or  claim  against  .the  United  States, 
and  it  has  consequently  I  been  r  held  that  thci  statute:  forbidding 
the  recovery  of  interest:  against  the  United  St&;tes  does  not 
apply  thereto.'  ,  .     : 

*25  St.  at  L.,  94;  U.  S.  y.  Cer^  rule  of  just  compensation  entitles  a 

tain  Lands  in  the  To-wn  of  Narra-  municipal  corporation  to  be  compen- 

ganaett,  R.  I.,  liS  Fed.  654.  sated    for    physical    structures    and 

*  Nahant   v.   tt   S.,   C.   C.   A.,   69  imprdveinents  which,  under  the  Isi'ws 

L.R.A.  723,  136  Fed.  2.t3.  of  state^  it. has,  by  means  of  taxa- 

6  Nahant  v.   U.   S.,  C.   C.  A.,   69  tion,  placed  or  acquired; on  the  lands 

L.E.A.  723,  136  Fed.  273.  or  Streets  taken,  for  the  use  of  its 

TU.  S.  V.  Certain  Land  in  Town  of  inhabitants  or'the  local  public,  such 

New  Castle,  C.  C.  A.,  165  Fed.  783,  as  water  or  sewer  pipes,  curbing,  or 

788.     In  Massachusetts,  a  city  may  the  like,  of'  which' it  is  deprived  by 

contest   the    condemnation    of    land  the  taking  of  the  property.    Town  of 

used  as  a  public  park.     Re  Certain  Nahant  v.  U.  S.,  C.  C.  A.,  136  Fed. 

Land  in  Lawrence,  119  Fed.  453.    In  273. 

proceedings  by  the  United  States  to  8  U.  S.  v.  Sargent,  C.  C.  A.,  162 

condemn  land  within  the  boundaries  Fed.-  81.    In  Massachusetts,  the  6\»n- 

shown   by   a    plat   for   fortification  er  is  not  entitled  to  interest  pending 

purposes,   together   with   all   roads,  the    proceedings,    unless'  he    pi-ove 

ways,  and  avenues,  and  all  buildings  that  he  has  suffered  loss  of  the  use 

and  structures  thereon,  and  all  in-  of  the  land  by  reason  thereof.    Town 

terests    therein,    the    constitutional  of  Hingham  v.  U.  S.,  C.  C.  A.{  l6l 
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The-  pemdreneyi  of  icondemBationi  proceedings  in  a  Federal 
"'court  dpes  not  deptiv'e  the  State  j court  of  jurisdiction  over  a 
subsequent  isuit^  to  which  the.  United  States  are  not;  parties,  to 
try  theititle,  to  the  land  amd  to  thei  award  for  its  condemnation, 
in  which  jthe*  right 'of  i  the  national  government  to  condemn  isi 
not  questioned,  nor  the  value  of  the  same  considered.^  Where 
a  cqndeinnation  i  ipiroceeding  in  a  State  tcourt  ■  arises  under  the 
Constitution  or  laws  of  the  United  States,^"  or  is  instituted  in 
the  name  or  for  the  benefit  of  a  corporation  between  whom  and 
the  responderiit  the  requisite  difference  of  citizenship  exists,*^ 
iti  1  way  be  ,t|5emoved  I  to,,  the -Federal  court  if  the  matter; 
in  jdisputei  exceeds  <  ithe  ,  jurisdictional: i  amount  and  the 
application,  is  made  at  the  proper  stage  of  the  proceedings.':^ 
Th^e  petition  should  be  brought  ,in  t^e  name  of  ther  United, 
'  States ;  ^'  but  if  originally  filed  in  the  name  of  the  Secretary  of 
the  Treasury  it  may  be  amended' accordingly.'*  The  pro- 
ceeding is  in  -substance  and  effect  an  action  at  common  lav?.**' 
The  State'  practice  should  be  followed  in  substance,  but'  not 
-  necessarily  in  all  the  details  of  the  same.'®  It  has  been  held 
tjiat  the  qpn^titutional,  provision  concerning,  the  trial  by  jury 
of  actions  at  common  law  does  not  apply  to  condemnation  pro- 
ceedihgs,  and  that  the  issues  of  fact  may  be  tried  before  com- 
missioners if  that  be  the  State  practice."  ."It  may  be  that  the 

Fed, '295.     In  Minnesota,  th?  qourt.  ,  "Chappen   v.  XJ.   S.,   160   U.   S. 

may  allow  interest  on  tlie  damages.  499,  533,  40  L.  ed.  510,  i^l5, 

assessed  from  the  date  of  the  com-  15  Ibid. ;   Re   Rugheimer,   36   Fed. 

missionier's  report.    U.  S.  v.  gargent,  376^       ,     .  ,, 

C.  d  A.,  162;  ;Fe^.  81.       ,  16  U.  S.y.  Certain  Land  in  Town 

9  U. ,  S.  V.  Eisepbeis,  !C^  C,  A.,  112,  of  New;-  Castle,  165  Eed.  783,  holding 

Fed.  190.          .,,,     ,.i,i,,   ,  .    '    '  ,.  (  ;  ti^ajt,  the    New    Hampshire    statute 

1*  Pacific  .Eailrpad,  Eemp-yal, Cages,  providing    tihat;  |Condemnation    pro- 

115  U.  S.,1,  29  L.,,^,d,i  319;,  Helenfi  ceedings   should ,  Ije  instijjuted  in  ,£)., 

Power  transmission,  Co,  Tc  Spra,tt,;  spec|al|tribunal  did  not  apply  to  the 

146,Peid.,.3io,     ,,,r       ;      ,    .,,         ,,  F,ederal,  courts.,,  ,,  ,                    ,,.,,, 

ii^b'o,o'p  Co,  yi  Patterson,  98  U.  ,S.,  ^  ^iTPostal  Telegraph  Cable,  Co.  y, 

463,  25  L.  ed.  206,  and  other  cases  Sputhern  Ey,.Co,,  122  Fed.  156;  U. 

eit^  infra,  %  5%%,  ^,Vy.  Beaty,  198  Fed.  28,4.    Pf.  Lux- 

w See 'w/ra,  §§638,. 543,     ,  -  tpn  v.  North  Eiver,, Bridge  Co.,  147 

isChappell' V.   U.   S.,   160  ,',U.   S,  U.  S.  337,  37,  L.  ed,  194,     But,  see 

499,.gl3,ji0  L..ed.,519,  51^.    Bu.t  see  Chappell  v,  U.  S.,  160  U;,  S.,499,  513, 

Re  iiugheimerj  36  Fed.  309  5,8.  c,  40  L.  ed.  510,  515.     In  tlie  districts 

,36  Fe^.  37^;  Re  Se.cretary  pf  Treas-  of.  New  York,  condemnation  proeeed- 

ury,  45  iF'ed.  396.  ings  should  follow  the  practice  pre- 
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issues  must  be  tried  by  a  jury  and  not  before  commissionisrs 
in  accordance  with  the  State  practice.".  If  tried  before  a  jury, 
the  jury  must  be :  impaneled  '  in '  accordance  with  the  i  Federal 
statutes,  and  the*  trial  be; had. before  a  EederalTJudgei;  inoi-be-; 
fore  a  sheriff's  jury  in  accordance  with  the  State  I  practice." 
Where  a  trial  was  had  before  commissioners,  it  was  held:; that 
a  provision' in  the  State  laws,  that  rthe  commissioners^  report 
should  be  filed  in  the  office  of  the  clerk  of  -the  county,  would; 
not  be  followed,^"  but  that  the  report  must  be:  filed  in  the  office. 
of  the  clerk  of  the  Federal,  court  in  which  the  proceedings  were 
instituted,^^.  that  the  commissioners  may  testify  upon- the  hear- 
ing of  exceptions  to  their  repbrtf*^  and  thai  where  the  f  aiiiiess 
of  the  commissioners  is  not  impeached,  their  report  should 
not  be  changed  by  the  court  except  on  clear  evidence  of  error 


scribed  by  .Chapter  xxiii,  Title  1,  of 
the  Code  of  Qiyil  Procedure ;  jiSe,  Sec-  , 
retary.  of  Treasury,  11  L,R.A.  275, 
45  Fed.  396.  But  it  seems  that  the 
petition  need  not  state  tlie  facts 
showing'  the  necessity  of  thte  acquisi- 
tion o;^  the  property,  nor'  show  that; 
there  lias  been  an  effort^  to,  acquire; 
it  by  purchase,  since  ^hos,e[  are  not 
matter  of  form  or'  practice.  Ibid. 
The  provision  in  the  Maryland  stat- 
ute that'  the  petition  shall '  be  verified 
by  an  agent  of  the  United  States  is 
inoperatiev  upon  a  prb'ceedihg '  pre- 
sented to  the  court  by  an  officer  des- 
ignated by  an  act  of  Congress.  Chap- 
pell  V.  U.  S.,  160  U.  S.  499,  513,  40 
L.  ed.  510,  515.  In  Massachusetts, 
the  owner  is  not  entitled'  to-  interest 
pending  the  proceedings,  unless  'he 
prove  that  he  has  suffered  loss  of 
the  use  of  the  land  by  reason  there- 
of. Town  of  Hihgham  v.  V.  S.,  C. 
C.  A.,  I61  Fed.  295.'  In  Minnesota, 
the  Court  may  allow  interest  on  the 
damages  assessed  from  the  date  of 
the  commissioner's  report.  U.  S.  v. 
Sargent,  C  C.  A.,  162  Fed.  81. 
l8/6id.  .,        ,  .i 

WChappell   V.  U.   S.,   160   tT.   S. 


499,  513,  40  L.  edl'  510,'  515.  It  has 
been,  fceld,  that  in  ;a  pirocpeding  for 
tte  condenjnation.of,  part  of  a  tract 
of  land,  tlie  court  should  not  gubmit 
to  the  jury  the  question  whether  the 
value  of  the  part  not  taken'  Was  di- 
minished by .  the  taking,  and,  if  so, 
,to,wliat;  extent,  withojit  testimony 
from .  witnesses  shown ;  to  ,  hajVe  spe- 
cial knowledge  or  qualifications  to 
enable  them  to  form  an  intelligent 
and  corte'ct  judgment,  and  the  fact 
tlat  the  jury  viewed  the  pretnises 
is  not  in  itself  sufficient.'  Town  of' 
Hihgham  v.  U.  S.,  C.  C.  A.,  IBl  Fed. 
295.  Testimony  as  to  the  price  paid' 
by  the  Government  for  land  pur- 
chased from  other  owners,  forming 
part  of  the  tract  sought  to  be  ac- 
quired, is  not  compiteilt  bn  the  ques- 
tion of  the'  cotnjiensatldn  to  be, 
awarded  a  respondent  in  sucK  pro- 
ceediiig^i  tT.  S.'V.' Bea;ty,  198  Ted. 
284.       ■   ■  ■"  ■'■    -  '       -■    '"' 

20Luxton     V.     North'  River     Br. 
Co.,  147  U.'S.  3'37,   340,  ^7  L,  ed. 

194,'  195:        ■"  ^/    '   \    'I';    '  '■ 

21  Tbk.,  147  'U.'  S.  337,  34t,  37  L. 
ed;l94,  1915.  "     '  '■''-'' 

«2  U.  S.  V.  Beaty,  19*8  Fed.  284. 
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or  ;inistake.*'  If  a  trial  by  jury  is- had  by  way  of  appeal  from 
the  awajsdi  of  .the  commissioiigrs,  -tJhrat  tirial  iirMst  ><bake  place  lin 
the  EecleralJ  tcoiirtij* -  The  ^D-istrict  Attorney!  may  consent  to •  an 
a-rbitratibn  of /the  <iamagets,i  whfen 'the  State  statute  J gives  at- 
torneys in ',Gandemnatiom>pEpceBdings  such  authority.*'  i  ' 
.iN"ei1iher7thy  Supreme  Court  I  nor'' the- i  Circuit  Gourt  of  iAp- 
peails  nor  a  State  court  can  review  the  proceedings  by  6er- 
tiarari,  al-though  the  jSta^iei  statute  giyes^that  'right  of  review 
toi  ai  Sftate  court. *'i  The  proceedings  can  only  be  reviewed  by 
writ  of  error-'' ^  not- by  appeal.''*  'IsTo)  writi  of  ierror  lies  "until 
after  final  judgment  disposing  of  the  whole  case,  and  adjiidieat- 
imgi  all !  itbi^  righte,  whether,  of /titk';ori  of  damages,  involved  in 
thei  litigatibnai  The  ease  is.  not  to  be  sent  up  in  fragments  by 
successive  writs  of -error."  !^°  No  writ  of  error  lies  to  review 
the  order  appointing  the  commissioners  I  of  appraisal,  although 
that  order  may  be' reviewed  on  a  writ  of  error  t6-the  final  order 
in  the  proceeding.^"  It  has  beell  held  where  a  proceeding  tb'cdn- 
demn  real -estate,  or  an  easement  therein,  is  removed  from  a  State, 
to'  a' Federal' Court  of  the  United  States,''and  after  compensation 
has  been  asce'rtaihed '  a  #rit  of 'erpr'!is  prosecuted  from  the 
judgment,  'apy  swpersedeas "obtained  sboiilJi  t>e  modified  so  that 
the  petitioner  I  shall  have,  the  same  rights  as  though  the  pro- 
ceedings had  remained  in  the  State  court ;  and.*  where  the  State 

23  Ibid.    Where,  after  the  condem-  U.  S.  v.  Certain  Lands  in  Town  of 

nation  by  the  United   States  in  a  Portsmouth,  R.  I.,  173  Fed.  676. 

Federal  tourt,  of  '  ^aSements  'appur-,         24Ibid'.    "       "■■   '    -" 

tenant  to  a  decedent's  lands,  and  be-  ZB  Judson  v.  U.  S.,  C.  C.  A.j  120 

fore  the  award  of  damages  the  wid-  Fed.  637. 

ow  obtained  in  the  State  court  of  26  Luxton  y.  Nbrtli  River  Bridge 

probate  an  kssigiinifent  df  her  dow-  Co.,   147' U.  S,  337,'  37  L.  ed.   194. 
er;     the    foriher    court '  rfef used  '  to  2' Luxton' v.' iNrorth'  River  Bridge 

award  her'a  dbwer  interest  in  the  Co.,   147   U.  S.  337,  340,  37  L.  ed. 

fund   paid   into   coUft   as   damages,  19'4,'i95;  Macrum  v.  U.  S.,  C.  C  A., 

where  t'lie ' face  6iE  the  dtcree  did  not  154  fed!  653;'  inifra,  §  637. 
show   that   the   value   of  the   ease-  28  ibid. 

ments    was    not   considered   by   the  29  Luxton  v.  North  River  Bridge 

State  court  in  determining  her  dow-  Co.,  147  U.  S.  337,  37  L.  ed.  194. 

er  interest;  but  she  was  required  to  But  see  Wheeling  k  Belmont  Br.  Co. 

apply  to   the   State   court  for   any  v.  Wheeling  Br.  Co.,  138  U.  S.  287, 

modification    of    its'  decree,    which  290,  34  L.  ed.  967,  968. 
could  afford  her  relief  in  that  re-  SO  Luxton  v.  'North  River  Bridge 

apect  if  she  were  thereto  entitled.  Co.,  147  U.  S.  337,  37  L.  ed.  194. 
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statute  provides  that  the  j>roposed'work  shall  not  be  delayed  by 
appellate  proceedings  i  in  case  the  amount  of  conipensa:tion 
awarded  is  paid  into;  court,  .the  s-ilpefrrsedeas  in  the  Federal 
court  will  be  modified:  to  conform  to  such  prdvisioni"  ;.Pro- 
visions  in  the  State  statutes  granting  costs  and  counsel  fees  to 
the  party  whose  land  is  taken,  have  not  been  foUdwed  by  -the 
Federal  courts;'^  and  upon  ; the  dismissal  of  a  condemnation 
proceeding  no  costs  are  awarded  against  the 'United  States,  al- 
though the  \State  practice  allows  costs  against  the  petitioner  in 
such  a  case.'*  It  has  been  held  that  an  attorney  appointed  by  ithe 
courk  to ,  protect  the  interests  of  absent  property  owners  may 
recover  compensation  in  an  i  independent  suit  against  the 
United  States.**  Proceedings  to  condemn  lands  for  fortifi-^ 
cations  and  other  works  of  defense,  under  the  act  of  August  18, 
1890,  are  properly  instituted,  in  a  District  Court  of  ithe  United ■ 
States,''  althoiigh  tbey  may,  also  be  instituted  in  a  State  court.'® 
A ,  telegraph,  company  engaged  in  interstate  commerce,  has  no 
authprity  to  institute  cpndempation  proceedings _ in  a,, Federal 
court.'''  A  condemnation  proceeding^  although  tlj^e  necessary  dii--, 
f erence  of  citizenship  exists  between  the  parties  interestedj,  can- 
not be  removed  to  a  Federal  court  when  it  is  a  mere  adminis- 
trative proceeding  before  commissioners  of  appraisal ;  but  when 
ah  appeal  is  taken  to  a  court,  and  litigation  is  then  instituted 
between  the  parties,  the  proceeding  thereupon  beconies  a  suit 
which  may  be  removed,." 

31  Broadmoors  Land  Co.  v.  Gurr,       S.„  C.  C,  A.,  81  Ped!.  764;,  Chappell 
0,  C.  A.,  133  Fed.  37.  v,  U.  S.,  160  U,  S.  499,  40  L.  ed. 

32  U.  S.  V.  Engeman,  46  Fed.  898.      510.  , 
S3  Carlisle  y.  Cooper,  64  Fed.  47r2.           36lbid,          . 

3*  Ibid.,     64     Fed.    472,    476.     A  37  Western  Upipn  Tel.  Coi.,v.,P,enii- 

dietum.    So  held,  in  Masten  v.  U,  S.  sylvania  E,  Co.,  120 ,  Fed.  362. 

&  C,  50  N.,  Y.  — .                  .  38  Upshur  County, V,  Rich,  135  U, 

8S  26  St.  at  L.  316 ;  IJ.  S.  v.,Enge-  S.  ,467,  475,  34  L,  ed.  1^6,  199 ;  and 

man,  45  Fed.  546;   Chappell  y.  U.  authorities  cited  im/ro,  §  637,. 
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§  483i  Criminal  pfactiee  in  general.  In  crimiinal  actions, 
the  Distridt  Courts  of  the  United  States  follow  ihe^  old  prac- 
tice •' at  (ionimoh  law,'  except 'in'i;  so  far  as  the^ame  has 
been  changed' by  Federal  statute.^  Criminal  proceedings  are 
originally  .hegttn  by  a  complaint,*  an  information,^ '  a  present- 
merit*  or  a^  indictment.^  In  a' few  cases,  they  are  begun  by  ar- 
rests without  ai'^arranti* ' '  The  prois^cutor  in  a  criminal  action. 
inaTed^ral  cdurtjfora  crime' against  the  Utiiited  States,  'is ;  the 
District  Attbrriey  of  the 'United  States  for  the- District  where 
the  casei  "is' tried.  The  defendant  may  be 'an  individual,  i  a 
corjporation  or  a  qwii&i  corporation.*^  Where  a  criminal  pro- 
ceeding has-been' instituted'  in  the  State  court ■  against  an  officer 
of  tlie  United  States  and  has'  been  i  subsequently  removed  to'  a 
District  Court  of  the  United  States,  -it'  W-  the  duty  of  the  State 
prosecutor  to  continue  the  prosecution  and  of  the  United  Stated 
District  Attorney'' to  defend  the  same.®   ;It  is  the  duty  of  the 

§  483. /.'IJU.  S,  V.  Maxwell,!  3  Dill,  jtsn^ant  js,  not  entitled  tp  a  prelim- 

27,5 J.  |t{.  S,,;V.  5i^id,,,12  Hp,w;,361,  ,13  |  inary  hearing  :Ij)p:^9re,  an.  iiic[iotm^nt 

L.rpd.  1023;   TJ.  .S.  v.;  Nye,  4  Ted.  when  here  is  no  previous  arrest.    U. 

888;  Erwin  v.''fe's.;  2  Life.A.  229,  S.  v.'Kerr,  159  Kd.  185. '          ''     ■ 

37  Fed.  470,  488,  6  /„/«,  §  484. 

2 /jifmM' 485.           ■  '?Tj;  S."B.  S.,  §  771.    The  oertifica- 

S  Infra^  §  494.'  tion  required  under  the  Pure  P6bd 

*  A  preseiitmerit  \i  an  accusation  &lDrugs  LaW  (Act  of  June  30,  1966, 

made  ty  the  grand  jurors  upon  their  ch.  3915,  §  4,  34  St.  at  L.  769,  Comp. 

personal    knowledge   or   observation  St.   Supp.   1911,  p.   1355)    must  be 

of  the  facts,  instead  df  ujpon  the  tes-  to  the  District  Attorney  in  the  dis- 

timony  of  witnesses.     McKinney  vj  trict  where  the  prosecution  should 

U.  fe.,  C.  C.  A.,  199  li'ed.  25.            '  be  instituted;    'U.  S.  v.  J.  L.  Hop-' 

S  Infra,  \  495!    A  preliminary  com-  kins  &  Co.,  199  Fed.  649.                 '     ' 

p^irit  or 'iirrest  is  not  an  essential  '  U.  S.   v.  Am.  Express  Co.,  199 

prerequisite  to  an  indictment.   U.S.  Fed.  321. 

V.  Baumert,  1"(9  Fed.  735.     A  ,de-  '9  Delaware  v.  Emerson,  8  Fed.  411. 

1615 
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District  Attorney  of  the  United  States  to  appear  in  contempt 
proceedings,  instituted  to  vindicate  the  authority  of  the  na- 
tional government.*"  The  Federal  courts  v^ill  not  recognize  a 
prosecution  instituted  before  them  as  legal,  tmless  the  same  is 
instituted  and  prosecuted  by  the  District  AttoTiiey.'*  It  has  been 
held,  however,  that  a. Federal  court  cannot  dismiss  a  proceeding 
pending  before  a  United  States  Commissioner.**  A  District 
Attorney  has  no  power  to  bind  the  United  States- by  a  contract, 
giving  immunity  to  an  accomplice  for  turning  State's  evi- 
dence^*'  •  The  ^omtaittingi  niagistrate,  in  the  cas^  of >^  ®ffe^ses 
against  the  United  States, -:is, usually  a  United  ,State!$  Commis- 
sioner, whose  :f  unctions  are  analogous  to  those  of  a  justice  of  the 
peace. *P^ ;  The  same  powers  are,  however,  vested  in.:,  any  justice 
or  judge  of' the  United. Stated,  and  in  any  chacgUor,; judge,  jus- 
tice of  the. peace,  mayor  or, other  magistrate, of' Ith©  State  'where 
the  accused  in. found.**;  The  .Federal  courts  have  no  criminal 
jurisdiction -at  common!  law.*?-  They  can  punish  no,  crimesinot 
created;  by  acts  ,of  Congress.*^  By  jthe:  Federg,l  Penal  Code, 
whoever,  within rtho  territorial  limits  of  lanyi  State,  .organized 
Territory,,  or  district,;  but  within  or  upon  any  l^nds  lieseryed-  or 
acquired  for  the  exclusive  iise  of  the  United; States,  and  under 
the  exclusive  jurisdiction -thereof,  or  .any  place  purchased  or 
otherwise  acquired  by;  the.  United  Stafles.  by  consent ,  of  ,  the 
Legislature  of  thetiState  in  which  the  same; shall ib,e,  for  the 
erection  of  a  fort,. magazine,  arsenal,  dockyard,  or  other  need- 
ful building,  shall  do  or  omit  the  doing  of  any  act  or  thing 
which  is  not  made  penal  by 'any  act  of '  Congress,-  but  which  if 
committed  or  omittted  within  the  jurisdiction"  of  the  State,- 
Territory,/pr  distpici;  in;, which  supli  pl^ce  is  situated,  by  the 

lORiggs  ,iv.     SupervisoriS,  ,  Wool-  15  U.  S.  v.  Worrail^,_^  Dalla?,  384, 

wpj-th,  377.  ^,   1,,,,^,         ,   ,,  1   L.  ed.   426;    U.   S.  v.  JHud^on,r  7 

liy..S.  V.  McAvoy,  4  5tatciif.,4'l8;  Craneh.  32,  ,3  L.  ed'.  259;   XJ.  S.^v. 

U,.,,S.  V.  Doughty,  7  Blatchf,  424.  .  Coolidge,  ,}  Wheatop,  ilS ,  i  ' ll.,eji.^ 

12,U,..S.  Y.,- Schumaniji,  2  Al|l).  tj..  124;  Mau,chester,v.,'Mass.,|i39  vV's". 

S.,523., ,   ,  ,     :,.,(;.,,..,  2fpr2,6i',  35,  L.  ;ed.,  159-16'6;    bu- 

13  TJ.  S^.  v.,Fp^d,  9^,  U.  ,^,,594,  ,25  Ppnyices.]!^ ,  on  Jmisi^pfi^ri^]  Jot  the, 
Ij.  ed.  3P9;  U.  S.  v.  ;Lee,  4  McLean,  jurisdiction  ^p-jpujiish  conjmpn  law 
]03.                 ...,,    ,,,.;  ,,,,;     ,       ,',,..,  o.rijDQies  .^pj.tiliet  District- of  .Ccjlumbia, 

.  .l3aSe6«ttpra,§.471,,-!n/ra  §  488..;  s^e  Tyner  v.  ,U.  S.,  23,App.  D,.  C. 

14  U.  S.  R.  S.,  §  1014;  Bagnallv.  325.  .  ,,,.,,  ,  .  "[''  ' 
Ableman,  4  \¥i,s.  1633  .Ba  parte  fJiat,         ,  le  ^bid.  ,-■;                               '_",i 

26  Ala.  156!  , 
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laws  thereof  "now  in  force  would  be  penal,"  shall  be  deemed 
guilty  of  a  like  offense  and  be  subject  to  a  like  punishment; 
"and  every  such  State,  Territorial,  or  District  law  shall,  for  the 
purposes  of  this  section,  continue  in  force,  notwithstanding  any 
subsequent  repeal  or  amendment  thereof  by  any  such  State, 
Territory,  or  District."  "  This  is  limited  to  the  criminal  laws 
in  force  at  the  time  of  its  enactment,^'  or  at  least  at  the  time 
when  it  took  effect.  It  does  not  authorize  an  indictment  for  a 
circulation ,  ;of  a  libel,  published  elsewhere  within  the  State, 
where  the  State  law  forbids  more  than  a  single  prosecution  and 
conviction  for  different  publications  of  the  same  libel.^®  It, 
does  not  incorporate  into  the  [Federal  law  the  general  statute 
of  limitations  of  the  State  relating  to  crimes,  but  a  prosecu- 
tion -thereunder  is  governed  as  to  limitation  by  the  Federal 
statute  upon  the  subject.*"  By  the  sixty-second  Article  of 
War,  "All  crimes  not  capital,  and  all  disorders  and,  neglects, 
which  officers  and  soldiers  may  be  guilty  of,  to  the  prejudice  of 
good  order  and  milij;ary  discipline,  though  not  mentioned  inihe 
foregoing  Arti(3les  of  War,  are  to  be  taken  cognizance  of  by  a 
general,  or  a'  regimental,  garrison,  or  field-officers'  court-mar- 
tial, according  to  the  nature  and  degree  of  the  offense,  and 
punished  at  the  "discretion  of  such  court."*'  The  civil  courts 
of  the  United  States  have  concurrent  jurisdiction  with  the 
courts-inartial  of  the  crimes  specified  in  this  article,  when 
they  are  punishable  by  the  statutes  of  the  United  States.**  Un- 
less the  Tederal  statutes  expressly  so  direct,  State  statutes  and 
decisions  are  not  binding  upon  the  courts  of  the  United  States 

11  Act  of  March   4,   1909^   35   St.  W  U.  S.  v.  Paul,  6  Peters  141, 143, 

at  L.  1088,  §§,289,  272,  Pierce  Fed.  8  L.  ed.  348,  349;  Franklin  v.  U.  S., 

Code  Supp.,  §§  951,  934.     This  Act  216  U.  S.  559,  54  L.  ed.  615,  affirm- 

took  effect  January  1,  1910.    Ibid.,  ing  174  Fed.  163. 

§     345,    Pierce     Fed.     Code     Supp.,  "  U.  S.  v.  Press  Pub.  Co.,  219  U. 

§    1007.     It   re-enacted   the   Act   of  S.  1,  55  L.  ed.  65. 

March  3,   1825,  ch.  65,  4  St.  at  L.  20  U.  S.  v.  Andem,  158  Fed.  996. 

115;  Act  of  A^jril  5,  1866,'  ch.  24,  14  See  §  180,  supra. 

St.  at.L.  13,  U.  S.  R.  S.,  §  5391;  8i  U.  S.  R.  S.,  §  1342. 

Act  of  July  7,  1898,  oh.  576,  30  St.  22  Franklin  v.  U.  S.,  216  U.  S.  559, 

at  L.  717.    The  original  statute  was  54  L.  ed.  615. 
drawn  by", Judge   Stoi-y  and  Daniel 
Webster,   Story's   Life,   I,   pp.   293, 
338.,  .       ;   .      :   ,  ,.  -, 

Fed.  Prac.  Vol.  II.— 102. 
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ill  criminal  cases,  although  the  decisions  of  the  State  courts 
upon  similar  subjects  are  treated  with  great  respect.*' 

§  484.  Arrests  without  warrants.  The  act  of  March  1, 
1879  provides:  "Where  any  marshal  or  deputy-marshal 
of  the  United  States  within  the  district  for  which  he  shall 
be  appointed  shall  find  any  person  or  persons  in  the  act 
of  operating  an  illicit  distillery,  it  shall  be  lawful  for  such 
marshal  or  deputy-marshal  to  arrest  such  person  or  persons,  and 
take  him  or  them  forthwith  before  some  judicial  officer  named 
iu  section  one  thousand  arid  fourteen  of  the  Revised  Statutes, 
who  may  reside  in  the  county  of  arrest,  or  if  none,  in  that 
nearest  to  the  place  of  .arrest,  to  be  dealt  with  according  to  the 
provisions  of  sections  ten  hundred  and  fourteen,  ten  hundred 
and  fifteen,  ten  hundred  and  sixteen  of  said  Revised  Statutes."  ^ 
Under  the  former  election  law,  it  was  held  that  a  supervisor 
of  elections  might  arrest  without  a  warrant  in  certain  cases.* 
jSTeither  a  police  officer  of  a  State,  nor  a  private  citizen,  has 
authority  without  any  warrant  or  military  order  to  arrest  and 
detain  a  deserter  from  the  army  of  the  United  States.' 

§  485.  The  complaint.  ISTo  warrant  of  arrest  can  be  issued 
before  an  indictment  or  an  information  has  been  filed,  except 
upon  a  complaint  showing  probable  cause,  which  is  supported, 
by  oath  or  affirmation.^  It  has  been  held  that  a  certified  copy 
of  an  information  without  a  copy  of  any  oath  or  affirmation  to 
the  facts  showing  probable  cause  for  belief  in  the  defendant's 
guilt,  does  not  authorize  the  issue  of  a  warrant.*  The  com- 
plaint need  not,  however,  be  sworn  to  before  the  magistrate  who 
issues  the  warrant.  If  verified  before  another  magistrate,  that 
will  be  sufficient.'  But,  it  has  been  said,  that,,  before  issuing 
the  warrant,  he  should  satisfy  himself  as  to  its  truth  beyond  a 
reasonable  doubt.*  A  complaint  making  a  charge  upon  belief,^ 
or  upon-  information  and  belief,  is  ordinarily  insufficient,  unless 
it  states  facts  within  deponent's  knowledge,  upon  which  his  be- 

83  Jones    f.  V.   S.,   C.  C.  A.,   :62  §  485.     1  U.  S.  v.  Shepard,  1  Abb. 

Fed.  417.                   .  U.  S.  433,  Fed.  Cas.  No.  16,273. 

§  484.     1 20  St.  at  L.  341,  §  9.  2  U.  S.  v.  Shepard,  1  Abb.  U.  S. 

ZEx  parte  Geissler,  9  Biss.  492.  431,  Fed.  Cas.  No.  16,273. 

8  Kurtz  V.  Moffitt,  115  U.  S.  487,  3  Burr's  Trial,  Vol.  I,  97. 

29  L.  ed.  458.  4  Burr's  Trial,  Vol.  I,  97. 

5  u.  S.  V.  Tureaud,  20  Fed.  621. 


§:486]  WAEEANT.  1619 

lief  is  based; '  but  a  count  upon  information  and  belief  will  not 
vitiate  others  in  the, same  complaint  made  upon  personal  knowl- 
.  edgeJ  .  Tl^e  statutes  seem  to  authorize  an  arrest  imder  the 
tgrnal  revenue  acts,  upon  a  sworn  complaint  by  the  States 
Disitrict  Attorney,  collector  or  deputy-collector  of  in- 
ternal revenue,  or  revenue  agent,  setting  forth  the  facts  upon 
information  and  belief.'  Any.  person  with  personal  knowledge 
of  the  fact  that  an  offense  has  been  committed  against  the 
United  States  may  present  a  complaint,  under  oath,  to  the  com- 
missicmer  or  other  committing  magistrate, ,  who  will  authorize 
the, issue  of  a  warrant  for  the  arrest  of  the  accused.®  The  sanc- 
tion of  the  District  Attorney  of  the  United  States  is  not  a  pre- 
requisite to  the  issue  of  the  warrant."  It  has  been  held  to  be 
the ,  proper;  practice  for  the  commissioner,  where  practicable, 
before  the  issue  of  his  warrant,  to  submit  his  complaint  to  the 
District  Attorney  fpr  the  latter's  determination  as  to  whether, 
the  ends  of  public  justice  require  the  prosecution ;  *^  and  that 
a  magistrate  is  not  bound  tp  investigate  charges,  which  have 
been  made  known  to  the  District  Attorney,  and  which  the  lat- 
ter, has  declined  to  prosecute.**  A  complaint  of  a  criminal  of- 
fense cannot  be  amended "  except  in  summary  proceedings 
under  the  navigation  laws.** 

§  486.  The  warrant.  The  Eevised  Statutes  provide  that,  in 
case  of  any  crime  against  the  United  States,  the  offender  may, 
''agreeably  to  the  usual  mode  of  process  against  offenders  in 
such  State,  and  at  the  expense  of  the  United  States,  be  arrested, 
and  imprisoned,  or  bailed,  as  the  case  may  be,  for  trial  before 
such  court  of  the  United  States  as  by  law  has  cognizance  of  the 

6U.  S.  V.  Sapinkow,  90  Fed.  654;  No.  15,690;  U.  S.  v.  Burr,  2  Wheel- 
Matter  of  a  Rule  of  Court,  S.Woods,  -  er,  Crim.  Cas.  (N.  Y.)  573,  Fed.  Cas. 
502j  Fed.  Cas.  No.  12,  126.  No.  14,692. 

T  Rice  V.  Ames,  180  U.  S.  371,  45  «•  U.   S.  v.   Skinner,   2   Wheeler's 

L.ed.  577.  Crim.  Cas.    (N.  Y.)    232,  Fed.  Cas. 

8  Appropriation  Act  of  August  18,  No.  16,309. 

1894,  c.  301;  28  St.  at  L.  372,  par.  "  U.   S.   v.    Skinner,    2    Wheeler, 

18;  2  Suppl.  U.  S.  R.  S.,  §  258.   See  Crim.  Cas.    (N.  Y.)    232,  Fed.  Cas. 

also  Appropriation  Act  of  March  3,  No.  16,309. 

1893,  c.  208i  par.  19;  27  St.  at  t.  18  U.  S.  v.  Mackenzie,  1  N.  Y.  Le- 

572 ;  2  Suppl.  TJ.  S.  R.  S.,  §  123.  gal  Observer,  227,  Fed.  Cas.  No.  15,- 

9Ui    S.    V.    Skinner,,  2    Wheeler,  690. 

Crim.  Cas.    (N.  Y.)    232,  Fed.  Cas.  isu.  S.  v.  Tureaud,  20  Fed.  621. 

Xo.   16,309;    U.  S.   v.  Mackenzie,   1  i*  Infra,  §  528. 
N.  Y.  Legal  Observer,  227,  Fed.  Cas. 
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offense.  Copies  of  the  process  shall  be  returned  as  speedily 
as  may  be  into  the  clerk's  office  of  such  court,  together  with  the 
recognizances  of  the  witnesses  for  their  appearance  to  testify  • 
m  the  case.  And  where  any  offender  or  witness  is  cominitted  in 
any  district  other  than  that  where  the  offense  is  to  be  tried,  it 
shall  be  the  duty  of  the  judge  of  the  district  where  such'  offender 
or  witness  is  imprisoned,  seasonably  to  issue,  and  of  the  mar- 
shal to  execute,  a  warrant  for  his  removal  to  the  district  where 
the  trial  is  to-  be  had."  ^ ,  A  court  may  issue  a  bench  warrant 
upon  probable  cause,  supported  by  oath.*  A  warrant 
of  arrest,  which  issues  from  the  Supreme  Court  must 
be  witnessed  in  the  name  of  the  Chief  Justice;  or,  when 
that  office  is  vacant,  of  the  Associate  Justice  next  in  preced- 
ence.' A  warrant  issued  from  a  District  Court  must  be  wit- 
nessed in  the  name  of  the  judge  of  that  court;  or,  when  that 
office  is  vacant,  of  the  clerk  thereof.*  It  must  specifically 
name  or  describe  the  person  to  be  seized.'  Where  the  marshal, 
under  a  warrant  directing  him  "to  arrest  the  body  of  James 
"West,"  arrested  Vandy  M.  West,  whom  he  knew  to  be  the  person 
intended,  but  who  had  never  been  known  nor  called  by  the 
name  of  James  West ;  it  was  held  that  he  was  liable  to  an  action 
for  false  imprisonment.^  The  warrant  must  be  returnable  at 
some  specified  time  or  before  some  specified  person.'  A  general 
order  of  the  court,  prepared  by  the  Attorney  General  of  the 
United  States,  has  been  adopted  by  most  of  the  District.  Courts, 
and  provides,  amongst  other  things,  as  follows:  "That  when- 
ever a  warrant  shall  be  issued  by  a  Commissioner  for  the  arrest 
of  any  person  it  shall  be  made  returnable  before  him,  provided 
he  be  the  commissioner  nearest  or  most  convenient  to  the  resi- 
dence of  the  accused.  If  he  is  not,  then  he  shall  retain  a  copy 
of  the  affidavit  on  which  the  warrant  is  issued  and  make  the 
warrant,  accompanied  by  the  original  affidavit,  returnable  be- 
fore a  commissioner  having  an  office  and  acting  nearest  to  the 

§  486.     1  U.  S.  R.  S.,  §  1014.  6  West  v.  Cabell,  153  U.  S.  78,  38 

8  U.  S.   V.   Bollman,  1   Cranch   C.  L.  ed.  643.    But  see  Williams  v.  Tid- 

C.  373,  Fed.  Cas.  No.  14,622.  bill,  2  Arizona,  50,  8  Pac.  351. 

3U.  S.  R.  S.,  §  911;  supra,  §  455.  T  U.  S.  v.  Almeida    (U.   S.   C.  C. 

4U.  S.  R.  S.,  §  911;  supra,  §  455.  N.  Y.),  2  Wheeler's  Crim.  Cas.  576, 

6  West  V.  Cabell,  153  U.  S.  78,  38  Fed.  Cas.  No.  14,433. 

L.  ed.  643. 
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residence  of  the  accused ;  and  such  commissioner  shall  make  the 
examination  of  the  party,  and  discharge,  commit  to  prison,  or 
admit  to  bail,  as  the  case  may  be."'  A  warrant  is  probably 
void  unless  it  is  under  seal;'  Certainly  so  if  the  State  practice 
requires  the  seal.^"  It  has  been  heM  that  a  warrant  cannot  be 
signed  with  a  lead  pencil.^^  "When  two  or  more  charges  are 
made  or  more  indictments  are  found  against  any  person  only 
one  writ  or  warrant, shall  be  necessary  to  commit  him  for  trial ; 
and  it  shall  .be  suiKcient  to  state  in  the  writ  the  name  or  gen- 
eral character  of  the  offenses ;  or  to  refer  to  them  only  in  very 
general  terms."  ^*  "Whenever  a  prisoner  is  committed  to  a 
sheriff  or  jailer,  by  virtue  of  a  writ,  warrant,  or  mittimus,  a 
copy  thereof  shall  be  delivered  to  such  sheriff  or  jailer  as  his 
authority  to  hold  the  prisoner,  and  the  original  writ,  warrant 
or  mittimus  shall  be  returned  to  the  proper  court,  or  officer,  with 
the  officer's  return  thereon."  *' 

§  487.  Search  warrants.  The  Fourth.  Amendment  or- 
dains :  "The  right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers,  aiid  effects,  against  unreasonable  searches  and 
seizures,  shall  not  be  violated,  and  no  Warrant  shall  issue,  but 
upon  probable .  cause,  supported  by  Oath  or  affirmation,  and 
particularly  describing  the  place  to  be  searched,  and  the  per- 
sons or  things  to  be  seized."  This  only  applies  to  warrants  in 
criminal  proceedings,^  including  proceedings  to  forfeit  prop- 
erty for  fraud  against  the  United  States.^  It  has  been  said 
to  forbid  the  compulsory  production  of  a  person's  books  and 
papers  to  be  used  against  himself  and  his  property  in  a  penal 
or  criminal  proceeding  or  a  proceeding  for  a  forfeiture,'  and  a 
subpoena  duces  tecum  against  a  corporation  charged  with  a 
crime  directing  the  production  before  a  Grand  Jury  of  all  its 
papers  or  substantially  all  its  correspondence  since  its  organ- 
ization,* unless  the  organization  and  each  act  of  the  corpora- 

'  Roe's  Criminal  Procedure,  p.  25.  Land  &  Improvemenf  Co.,  18  How. 

9TJ.  S.  R.  S.,  §  911,  supra,  §  455.  272,  287,  15  L.  ed.  372,  holding  that 

lOU.  S.  V.  Clough,  C.  C.  A.,  55  it  does  not  apply  to  a  distress  war- 
Fed.  373.  rant. 

11 U.   S.   V.  Thompson,   2   Cranch  2  Boyd  v.  U.  S^,  116  U.  S.  636,  6 

C.  C.  409,  Fed.  Cas.  No.  16,484.  Sup.  Ot.  524,  29  L.  ed.  746. 

12  U.  S.  R.  S.,  §  1027.  SIbid. 

18  U.  S.  R.  S.,  §  1028.  *  Hale  v.  Henkel,  201  U.  S.  43,  20 

§  487.     1  Murray      v.      Hohoken  Sup.  Ct.  370,  50  L.  ed.  562. 
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tion  is  a  violation  of  the  law.'  By  the  Revised  Statutes:  "It 
shall  be  lawful  for  any  officer  of  the  custorjis,  in- 
cluding inspectors,  or  of  a  revenue-cutter,  or  authorized  agent 
of  the  Treasury  Department,  or  other  persons  specially  ap- 
pointed for  the  purpose  in  writing  by  a  collector,  naval  officer, 
or  surveyor,  to  go  on  board  cJf  any  vessel,  as  well  without. as 
within  his  district,  and  to  inspect,  search,  and  examine  the  ■ 
same,  and  any  person,  trunk,  or  envelope  on  board,  and  to  this 
end  to  bail  and  stop  such  vessel  if  under  way,  and  to  use  all 
necessary  force  to  compel  compliance ;  and  if  it  shall  appear 
that  any  breach  or  violation  of  the  laws  of  the  United  States 
has  been  committed,  whereby  or  in  consequence  of  which  such 
vessel,  or  the  merchandise,  or  any  part  thereof,  on  board  of,  or 
iihported  by  such  vessel,  is  liable  to  forfeiture,  to  make  seizure 
of  the  same,  or  either  or  any  part  thereof,  and  to  arrest,  or  in 
ease  of  escape,  or  any  attempt  to  escape,  to  pursue  and  arrest 
any  person  engaged  in  such  breach  or  violation.'*  The  sev- 
eral judges  of  the  Circuit  and  district  courts  of  the  United 
States,  and  commissioners  of  the  circuit  courts,  may,  within 
their  respective  jurisdictions,  issue  a  search-warrant,  authoriz- 
ing any  internal-revenue  officer  to  search  any  premises  within 
the  same,  if  such  officer  makes  oath  in  writing  that  he  has  rea- 
son to  believe,  and  does  believe,  that  a  fraud  upon  the  revenue 
has  been  or  is  being  committed  upon  or  by  the  use  of  the  said 
premises."  '  "If  any  collector,  naval  officer,  surveyor,  or  other 
person  specially  appointed  by  either  of  them,  or  inspector,  shall 
have  cause  to  suspect  a  concealment  of  any  merchandise  in  any 
particular  dwelling-house,  store-building,  or  other  place,  they, 
of  either  of  them,  upon  proper  application  on  oatH  to  any  justice 
of  the  peace,  or  district  judge  of  cities,  police  judge,  justice 
or  any  judge  of  the  District- Court  of  the  United  States  or  any 
United  States  Commissioner,  shall  be  entitled  to  a  warrant  to 
enter  such  house,  store,  or  other  place,  in  the  day-time  only, 
and  there  to  search  "for  such  merchandise ;  and  if  any  shall  be 
found,  to  seize  and  secure  the  same  for  trial ;  and  all  such  mer- 

6  See  supra,   §§  426,  428,  430.       7U.  S.  E.  S.,  §  3462. 
8  U.  S.  R.  S.,  §  3059. 
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chandise,  on  which  the  duties  shall  not  have  been  paid,  or  se- 
cured to  be  paid,  shall  be  forfeited." ' 

it  has  been  held  that  an  affidavit  is  insufficient  which  alleges 
merely  that  the  officer  believes,  and  has  good  reason  to  believe, 
that  the  accused  is  unlawfillly  engaged  in  manufacturing  oleo- 
margarine on  the  premises  therein  described ;  ^  that  a  search 
warrant  may  "be  issued  from  the  clerk's  office  upon  a  bench  war- 
rant, after  direction  by  the  judge  on  a  verified  petition;*" 
that  a  United  States  Commissioner  does  not  act  judicially  in 
issuing  a  warrant  authorizing  a  customs  inspector  to  search 
certain  premises  for  merchandise  fraudulently  imported  and  to 
seize  the  same  if  found ;  *'  that  a  warrant  for  the  arrest  of  a 
person  on  the  charge  of  using  the  mails  in  aid  of  a  scheme  of 
fraud,  does  not.  authorize  the  destruction  of  property,  the  cut- 
ting of  telegraph  wires,  the  seizure  of  Instruments,  books  and 
records,  the  breaking  open  of  a  safe,  or,  when  there  is  no  re- 
sistance, the  pointing  of  a  revolver  at  the  occupants  of  the 
office.'*  Papers  thus  seized,  however,  if  otherwise  competent 
and  in  the  possession  of  the  District  Attorney  at  the  time  of 
the  trial,  may  be  offered  in  evidence ;  *'  but  it  has  been  held, 
that  the  criminal  court  has  the  power,  upon  petition,  to  direct  a 
return  of  papers  improperly  seized.** 

§  488.  Preliminary  examination.  A  person  arrested  un- 
der process  of  a  Federal  court  has  the  right  to  a  preliminary  in- 
vestigation of  the  charge  against  him  and  to  proof  of  probable 
cause,  before  he  is  committetd  to  await  an  indictment  or  for 
trial.*  The  hearing  is  usually  held  in  the  presence  of  the  mag- 
istrate before  whom  the  warrant  is  returnable,  who  is  ordinarily 

»  U.  S.  E.  S.,  §  3066,  as  amended,  "Wise  v.  Mills,  C.  C.  A.,  189  Fed. 

22  St.  at  L.  49,  2  Fed.  St.  Ann.  743.  583;    affirming  185  Fed.   318;   aflf'd. 

9  Ripper  V.  U.  S.,  C.  C  A.,  178  220  U.  S.  549,  557;  U.  S.  v.  MoHie, 
Fed.  24.  194  Fed.  894. 

10  U.  S.  McHie,  194  Fed.  894.  §  488.  i  U.  S.  v.  Shepard,  1  Abb. 
"  He  Chin  K.  Shue,  199  Fed.  282.  U.  S.  431,  Fed.  Cas.  No.  16,273.  A 
12  U.  S.  V.  McHie,  194  Fed.  894 ;       defendant  has  no  right  to  a  prelim- 

Re  Chin  K.  Shue,  199  Fed.  282.  See  inary  hearing  when  he  is  indicted 
Dillon  V.  O'Brien,  (Irish  Exch.  Div.)  for  an  information  presented  against 
16  Cox.  Grim.  Cas.  245.  him  before  his  arrest.    U,  S.  v.  Kerr, 

IS  Eipper  V.  U.  S.,  C.  0.  A.,  178      159  Fed.  185. 
Fed.   24.     Contra,   U.    S.   v.   Wong 
Quong  Wong,  94  Fed.  832,     See  § 
426,  supra. 
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a  United  States  Commissioner.  It  is  tbe  duty  of  a  United 
States  Commissioner,  who  issues  a  warrant,  to  make  the  same, 
returnable  before  him,  provided  that  he  is  the  commissioner 
nearest  or  most  convenient  to  the  residence  of  the  accused, 
Otherwise,  he  should  make  the  same  returnable  before  the  com- 
missioner having  an  office,  and  acting,  nearest  to  the  residence 
of  the  accused.^  When  a  United  States  Judge-  conducts  the 
preceedings,  he  acts  as  a  committing  magistrate  only,  and  per- 
jury then  committed  is  not  perjury,  committed  in  a  court  of 
the  United  States.'  The  statutory  provision  authorizing  a 
State ,  judge  or  magistrate  to  conduct  the  proceedings  is  con- 
stitutional.* The  proceedings  must  take  place  agreeably  to  the 
usual  mode  of  process  against  defendants,  in  the  State  where 
the  accused  is  arrested.*  "It  was  the  intention  of  Congress 
by  these  words  'Agreeably  to  the  usual  mode  of  process  against 
offenders  in  such  State,'  to  assimilate  all  proceedings  for  hold- 
ing accused  persons  to  answer  before  a  court  of  the  United 
States  to  proceedings  had  for  similar  purposes  by  the  laws  of 
the  State  where  the  proceedings  should  take  place."  ^  The 
United  States  Commissioner,  upon  such  a  hearing,  acts  as  a 
committing  magistrate.''  He  has  the  same  power  as  a  State 
magistrate  and  no  greater  power.'  The  commissioner  must- pro- 
ceed according  to  the  State  law  concerning  committing  magis- 
trates in  similar  cases.^  In  States  where  a  magistrate  has  such 
power,  the  commissioner  may  order  the  accused  to  give  a  recog- 
nizance tx)  appear  before  him  upon  a  specified  day ;  ^^  but,  it 
has  been  held,  that  in  JSTew  York  he  cannot  do  this.-'^    Where  the 

2  General  Order  of  Court  Govern-  8  u.   S.   v.   Horton,   2   Dillon,   94, 

ing   the   Conduct   of   United' States  Fed.  Cas.  No.  16,393;  JJeKaine,  10 

Commissioners,     Equity,     supra,     %  N".  Y.  Leg.  Obs.  257,  Fed.  Cas.  No. 

486.  7,598. 

s  U.  S.  V.  Clark,  1  Gallison,  497  9  U.    S.    v.   Martin,    17    Fed.    150 

Fed.  Cas.  No.  14,804.  (9  Sawyer,  90). 

i  Ex  parte  Gist,  26  Ala.  156';  Bag-  10  U.  S.  v.  Rundlett,  2  Curtis  C. 

nail  V.  Ableman,  4  Wis.  163.  C.  41,  Fed.  Cas.  No.  16,208;   U.  S. 

6U.  S.  E.  S.,  §  1014.  V.  Walker,  6  Pitts.  L.  J.  37;   U.  S. 

6  U.   S.   V.  Eundlett,  2   Cujtis   C.  v.  Evans,  2  Fed.  147. 

S.  41,  Fed.  Cas.  No.  16,208,  per  Mr.  H  U.  S.   v.  Case,  8  Blatehf.  250, 

Justice   Curtis.  Fed.  Cas.  No.  14,742. 

7U.  S.  V.  Walker,  6  Pitts.  L.  J. 
37;  U.  S.  V.  Martin,  17  Fed.  150 
(9  Sawyer,  90). 
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State  statute  so  authorizes,  he  may  adjourn  the  hearing  to  a 
different  time  and  place. '^  It  has  been  held  that  he  has  no 
power  to  commit  the  prisorier,  pending  the  examination,  for 
more  than  twenty-four  hours,  except  for  cause  shown  or  at  the 
prisoner's  request.^'  The  General  Order,  to  which  reference 
has  previously  been  made,  also  provides :  "That  each  commis- 
sioner shall  keep  a  well  bound  book  as  a  docket,  in  which  he 
shall  enter,  on  the  day  the  transactions  occur,  the  issuing  of 
each  warrant,  upon  whose  complaint  and  request  the  same  was 
issued,  the  nature  of  the  offense,  and  the  officer  to  whom  the 
warrant  was  delivered  for  service,  together  with  the  proceedings 
had  under  said  warrant;  there  shall  be  entered  the  names  of 
the  witnesses  present  and  examined,  and  their  fees,  the  name 
of  the  guard,  if'  any,  and  his  fees,  together  with  the  marshal's 
fees;  and  all  of  said  fees,  together  with  mileage  and  expenses 
allowed  by  law,  and  a  statement  of  the  commissioner's  own 
fees,  shall  be  properly  entered  upon  the  warrant  when  returned 
to  the  commissioner.  After  the  close  of  such  examination  the 
commissioneir  shall  forward  to  the  Clerk  of  the  U.  S.  District 
Court  for  the  prdper  district  all  the  papers  in  the  case,  with  a 
proper  transcript  of  the  proceedings,  in  which  he  shall  schedule 
the  papers  forwarded."  **  He  has  no  power  to  punish  for  con- 
tempt.*^ He  has  the  power  to  take  evidence  in  accordance  with 
the  practice  of  the  State  where  he  sits.'®  In  the  districts  of 
New  York,  he  may  issue  a  subpoena  at  the  request  of  the  Gov- 
ernment, which  may  be  served,  anywhere  in  the  State."  It 
has  been  held  there  that  a  subpoena  issued  by  him,  upon  the 
application  of  a  defendant,  cannot  be  served  outside  the  county 

l*U.  S.  V.  Eundlett,  2  Curtis  C.  deenis  beat  for  the  public  interest. 

C.  41,  Fed.  Gas.  No.  16,208.  Van  Buren  v.  U.  S.,  36  Fed.  77.    In 

18  U.  S.  V.  Worms,  4.  Blatchf.  332,  Maine,  it  is  his  duty  to  Ifeep  a  rec- 

Fed.  Cas.  No.  16,765.  ord  that  will  show  what  warrants 

I*  Roe's    Criminal    Procedure,    p.  were  issued  and  who  were  arrested, 

25.     In  Alabama,  it  is  his  duty  to  imprisoned,    bailed    or    discharged, 

^reduce  to  writing  the  testimony  of  Frost  v.  Holland,  75  Maine,  108 

the  witnesses.     Strong  v.  U.  S.,  34  is  Ex  parte  Perkins,  29  Fed.  900, 

Fed.  17.     It  has  been  held  that,  in  910;  U.  S.  v.  Beavers,  125  Fed.  778. 

Indiana^  he  is  not  bound  to  accept  16  U.  S.  v.  Smith,  17  Fed.  510. 

an  offer  of  the  accused  to  waive  ex-  "U.  S.  v.  Beavers,  125  Fed.  778, 

amination;    but   that   he   may   sus-  782. 
pend  the  examination  or  not  as  he 
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M'here  the  hearing  takes  place,  unless  the  court  -makes  an  order 
for  the  attendance  of  such  witness  or  endorses  such  an  order 
on  the  subpcBna,  which  can  only  be  done  upon  an  affidavit  by 
the  defendant  or  his  counsel  stating  that  he  believes  that  the 
evidence  of  the  witness  is  material,  and  that  the  attendance 
of  the  witness  at  the  examination  is  necessary.^* 

The  accused  may  be  represented  by  counsel  upon  the  pre-/ 
liminary  examination  and  can  call  witnesses  to  contradict  or  to 
explain  the '  testimony  of  the  witnesses  for  the  prosecution ;  *' 
but,  it  has  been  held,  that  he  cannot  offer  evidence  to  impeach 
the  character  of  a  witness/"  It  has  been  said  that  when  docu- 
mentary proof  is  given  it  is  not  an  essential  prerequisite  to  the 
commitment,  that  witnesses  also  be  examined  before  the  magis- 
trate in  the  presence  of  the  accused.*''  A  certified  copy  of  the 
indictment  is  sufficient  evidence  to  authorize  the  magistrate 
to  permit  the  accused  to  be  committed  for  trial  in  the  district 
where  the  indictment  is  pending.**  So  is  a  confession  of  the 
accused.*'  The  warrant  of  commitment  must  state  that  there 
is  probable  cause.**  The  District  Attorney,  without  the  consent 
of  the  commissioner  and  prosecutor,  has  no  power  to  dismiss  a 
criminal  charge,  while  the  examination  of  the  accused  is  pro- 
ceeding before  a  commissioner.*'  The  discharge  of  the  accused 
by  the  commissioner  is  not  a  bar  to  subsequent  proceedings.** 
A  commitment,  made  before  the  assemblage  of  the  grand  jury, 

18  U.  S.  T.  Beavers,  125  Fed.  778,  88  U.  S.  t.  Bloomgart,  2  Benedict, 
782.  356,  Fed.  Cas.  No.  14,612.' 

19  U.  S.  v.  Bollman,  1  Cranch  C.  m  Eon  parte  Burford,  1  Cranch  C. 
C.  373,  Fed.  Cas.  No.  14,622;  U.  S.  C.  276,  Fed.  Cas.  No.  2,148;  Ea> 
V.  White,  2  Wash.  C.  C.  29,  Fed.  parte  Sprout,  1  Cranch  C.  C.  424, 
Cas.   No.   16,685.                 ■           ,  Fed.     Cas.    No.  .  13,267,;     U.   S.^  v. 

SO  U.  S.  V.  Walker,  6  Pitts.  L.  J.  Lumsden,  1  Bond,  5,  Fed.  Cas.  No. 

37.    ■                          '  15,641;    U.   S.   v.   Shepard,   1    Abb. 

«liJe    Alexander,    1   Lowell,    530,  U.   S.    431,   Fed.   Cas.  No.   16,273; 

Fed.  Cas.  No.  162.  Re  Van   Campen,   2   Benedict,   419, 

22  Re    Alexander,    1    Lowell,    530,  Fed.  Cas.  No.   16,835. 

Fed.  Cas.  No.  162;  U.  S.  v.  Jacobi,  2S  U.  S.  v.  Schumaiinj/2  Abb.  Ui 

4  Am.  L.  T.  U.  S.  148,  Fed.  Cas.  S.  523,  Fed.  Cas.  No.  16,235. 

No.    15,460;    U.    S.    v.    Hasldns,    3  26  iJe'Martin,  5  Blatchf.  303,  Fed. 

Sawyer,  262,  Fed.  Cas.  No.  15,322;  Cas.   No.   9,151;    U.   S.   v.   Burr,   1 

U.  S.  V.  Pope,  24  Int.  Rev.  Eec.  29,  Burr's  Trial,  1179. 
Feed.  Cas.  No.  16,069.    Contra,  Bag- 
nail  V.  Ableman,  4  Wis.  163. 
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remains  in  foTce  -while  the  grand  jury  is  in  session;  ^  and  a  com- 
mitment'  may  be  made  during  a  session  of  the  grand  jury.^* 
After  an  indictment  is  quashed,  the  acciised  may  be  committed 
to  await  a  new  indictment.*' 

"When  two  or  more  charges  are  made,  or  two  or  more  indict- 
ments are  found  against  any  person,  only  one  writ  or  warrant 
shall' be  necessary  to  comtoiit  him  for  trial;  and  it  shall  be  suffi- 
cient to'  state  in  the  writ  the  name  or  general  chiaracter  of  the 
offenses,  or  to  refer  to  them  only  in  very  general  terms."*" 
"Whenever  a  prisoner  is  committed  to  a  sheriff  or  jailer  by 
virtue  of  a  writ,  warrant,  or  mittimus,  a  copy  thereof  shall  be 
delivered  to  such  sheriff,  or  jailer,  as  his  authority  to  hold  the 
prisoner,  and  the  original  writ,  warrant,  or  mittimus  shall  be 
returned' to  the  proper  court  br  officer,  with'the  officer's' return 
thereon..'?  '* 

§  489.  Warrants  of  removal.  "For  any  crime  or  offense 
against  the  United  States,  the  offender  may,  by  any  justice  or 
judge  of  the  United  States,  or  by  any  commissioner  of  a  Cir- 
cuit Court  to  take  bail,  or  by  any  chancellor,  Judge  of  a  Su- 
preme or  Superior  Court,  chief  or  first  judge  of  common  pleasj 
mayor  of  a  bity,  justice  of '  the  peaCe,  or  other  magistrate,  of 
any  State  where  he  may  be  found,  and  agreeably  to  the  usual 
mode  of  process  against  offenders  in  such  State,  and  at  the  ex- 
pense of  the  United  States,  be  arrested  and  imprisoned,  or 
bailed,  as  the  case  may  be,  for  trial  before  such  court  of  the 
United  States  as  by  law  has  cognizance  of  the  offense.  Copies 
of  the  process  shall  be  returned  as  speedily  as  may  be  into  the 
clerk's  office  of  such  court,  together  with  the  recognizance  of 
the  witnesses  for  their  appearance  to  testify  in  the  case.  And 
where  any  offender  or  witness  is  committed :  in :  any  district 
pther  than  that  where  the  offense  is  to  b^  tried',  it  shall  be  the 
duty  of  the  judge  of  the  district  where  such  offender  or  witness 
is  imprisoned,  seasonably  to  issue,  and  of  the  marshal  to  exe- 
cute,,,a  ^varrant  for  his  removal  to  the  district  where  the  trial 
is  to  be  had."  ^    The  proceedings  upon  such  a  removal  may  be 

27  U.  S.  V.  Burr,  1  Burr's  Trial,  299;   U.  S.  v.  Smith,  2  Cranch  C. 

1179.  C.  Ill,  Fed.  Gas.  No.  16,326. 

88  u.  S.  v.  Burr,  1  Burr's  Trial,  sou.  S.  E.  S.,  §  1027' 
1179.  "U.  S.  R.  S.,  §  1028. 

89  U.    S.    V.    Town-Maker,    Hemp.  §  489.     i  U.  R.  R.  S.,  §  1014. 
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reviewed  by  habeas  corpus  and  certiorari.^  The  decisions  upon 
proceedings  for  extradition  to  foreign  countries  do  not  neces- 
sarily apply  to  those  for  a  removal  from  one  to  another  Federal 
district  of  the  United  States.*  "Obviously  very  different  con- 
siderations are  applicable  to  .the  two  cases.  In  an  extradition 
the  nation  surrendering  relies  for  future  protection  of  the 
alleged  offender  upon  the  good  faith  of  the  nation  to  which 
the  surrender  is  made,  while  here  the  full  prootecting  power  of 
the  United  States  is  continued  aftter  the  removal  from  the  place 
of  arrest  to  the  place  of  trial."  *  The  application  for  removal 
cannot  be  granted  until  after  the  accused  has  been  arrested  and 
committed  to  jail  for  want  of  bail.^  He  is  entitled  to  a  reason- 
able opportunity  in  which  to  obtain  the  bail.®  A  prisoner  may 
be  committed  by  one  magistrate  upon  an  affidavit  made  before 
another.''  It  was  held  that  the  arrest  is  justified,  although  the 
party  arrested  is  described  in  the  warrant  by  a  fictitious  name, 
if  he  is  in  fact  the  person  against  whom  the  complaint  is  made.* 
A  preliminary  examination  is  necessary  before  the  issue  of 
the  warrant  of  removal,  unless  the  same  is  waived  by  the  ac- 
cused.' The  accused  is  entitled  to  a  hearing. before  the  com- 
missioner and  the  judge  who  signs  the  order. ^^  It  has  been  held 
that,  in  such  a  proceeding,  neither  the  judge  nor  the  commis- 
sioner can  compel  the  attendance  of  a  witness  by  a  subpoena 
served  outside  the  district,  although  within  one  hundred  miles 
of  the  hearing.'^ 

An  indictment  is  prima  facie  evidence  of  probable  cause  for 
the  removal.'^    The  accused  may,  however,  offer  evidence  in  op- 

ZTinsley  v.  Treat,  205  U.  S.  20,  9  Re  Burkhardt,   33   Fed.  25;   Re 

51  L.  ed.  689;  supra,  §§  460,  467.  Bailey,  Woolworth,  422. 

8  Beavers  v.  Henkel,  194  U.  S.  73,  W  Tinsley  v.  Treat,  205  U.  S.  20. 

83,  48  L.  ed.  882,  886.  51  L.  ed.  689 ;   U.  S.  v.  Shepard,  1 

4  Beavers  v.  Henkel,  194  U.  S.  73,  Abbott's  U.  S.  431;  U.  S.  v.  Jacobi, 
83,  48  L.  ed.  882,  886,  per  Brewer,  J.  4  Am.  L.  T.  U.  S.  148. 

5  Bagnall  v.  Albeman,  4  Wis.  163 ;  "  U.  S.  v.  Stern,  177  Fed.  479.  • 
U.  S.  V.  Shepard,  1  Abbott's  U.  S.  12  Green  v.  Henkel,  183  U.  S.  249, 
431;  U.  S.  V.  Jacobi,  4  Am.  L.  T.  46  L.  ed.  177;  Beavers  v.  Henkel, 
U.  S.  148,  14  Int.  Rev.  Eec.  45.  194  U.  S.  73,  48  L.  ed.  882;  Benson 

6  Bagnell  v.  Ableman,  4  Wis.  163.  v.   Henkel,   198  U.  S.   1,   49   L.   ed. 

7  Ex  parte  Bollman,  4  Cranch,  75,  919 ;  Hyde  v.  Shine,  199  U.  S.  62,  51 
2  L.  ed.  554.  L.  ed.  689 ;  U.  S.  v.  Green,  100  Fed. 

8  Williams  v.   Tidball   2   Arizona  941. 
50,  8  Pac.  351. 
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position  to  the  indictment,  tendingto  show  that  he  did  not  com- 
mit the  offense  charged  within  the  district  where  the  indict- 
ment alleges, that  it  occurred.^'  If  he  is  denied  this  right,  he 
will  be  discharged  upon  haheas  corpu^}^  An  indictment  is  not 
a  condition  precedent  to  the  removal.^' 

When  the  indictment  i-s  valid  upon  its  face  and  purports  to 
have  been  found  by  a  grand  jury  acting,  in  fact,  as  such,  at  a 
regular  term  of  a  court  of  the  United  States,  presided  over  by 
one  of  its  judges,  and  hearing  testimony  in  the  ordinary  way, 
the  commissioner  is  not  entitled  to  consider  evidence  tending  to 
show  that  the  grand  jurors  were  improperly  selected.'^  Upon 
such  an  application,  the  accused  cannot  prove  that  there  was 
no  evidence  before  the  grand  jury,  which  justiiied  an  indict- 
ment." Formal  defects  in  the  indictment  will  be  disregard- 
ed.^' It  has  been  said  that  the  indictment  cannot,  be  attacked  as 
a  pleading,  but  may  be  as  a  piece  of  evidence.''^  If  one  c'ount 
in  the  indictment  is  good,  the  removal  will  be  made,  although 
the  rest  are  bad.^"  Defects  and  uncertainties  in  the  indictment 
may  be  supplemented  or  cured  by  testimony  tending  to  show 
probable  cause.^'  Probable  cause  may  be  proved  before  the 
commissioner  by  oral  and  documentary  evidence.*^  When  the 
indictment  or  testimony  fails  to  prove  that  an  offense  was,  in 
fact,  committed  within  the  district,  to  which  it  is  sought  to  re- 
move the  accused,  the  application  will  be  denied.    For  example, 

iSTinsley  v.  Treat,  205  U.  S.  20,  as  respects  technical  objections,  the 

51  L.  ed.   689 ;   U.   S.  v.  Campbell,  sufficiency  of  the  indictment  is  to  be 

179  Fed.  762.  determined  by  the  court  in  which  it 

l*Tinsley  v.  Treat,  205  U.  S.  20,  was  found  and  is  not  a  matter  of 

51  L.  ed.  689.  inquiry    in    removal    proceedings." 

15  Greene    v.    Henkel,    183    U.    S.  Beavers  v.  Henkel,  ]94  XJ.  S.  73,  87, 

249,  46  L.  ed.  177.    It  was  the  form-  48  L.  ed.  882,  887,  per  Brewer,  J. 

er  practice  of  the  District  Court  for  is  U.  S.  v.  Eeddin,  193  Fed.  798. 

the  Northern  District  of  Texas,  not  20  Price  v.  Henkel,  216  U.  S.  488, 

to  entertain  such  an  application  un-  54  L.  ed.  581 . 

til  after  indictment.   U.  S.  v.  White,  2l  Greene   v.    Henkel,    183    U,    S. 

25  Fed.  716.  249,  260,  46  L.  ed.  177,  189;   Price 

18  Greene  v.  Henkel,  183  U.  S.  249,  v.  McOarty,  C.  C.  A.,  89  Fed.  84,  32 

262j  46  L.  ed.  177,  189.  C.  C.  A.  162. 

"Beavers  v.  Henkel,   19,4   U.   S.  28 Greene    v.    Henkel,    183    U.    S. 

73,  88,  48  L.  ed.  882,  888.  249,  46  L.  ed.  177;  Price  v.  McCarty, 

18  Ke  Clark,  2  Benedict,  540;   U.  C.  C,  A.,  89  Fed.  84,  32  C.  C.  A.  162. 
S.  v.  Lyman,  190  Fed.  414.    "So  far 
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when  it  is  fatally  deficient  in  essential  avermeitts,*'  or  alleges 
an  act,  which  does  not  constitute  an  offense  against  the  United 
States ;  ^*  or  acts  which,  although  they  constitute  an  offense 
against  the  United  States,  are  not  triable  within  the  district 
to  which  the  removal  is  sought ;  ^°  or  where  the  indictment  is 
vague  or  uncertain  as  to  the  place  of  the  commission  of  the 
offense ;  *®  or,  it  has  been  said,  when  the  indictment  sets  forth 
an  impossible  offense.^" 

It  has  been  held  that  the  accused  may  not  be  removed  if  he 
was  in  the  custody  of  a  State  court  before  the  Federal  court 
obtained  jurisdiction.*'  The  same  rule  applies  when  he  is,  at 
that  time,  in  the  custody  of  a  court  of  the  United  States,  in  the 
district  from  which  it  is  sought  to  remove  him ;  *'  imless  such 
court  relinquishes  its  jurisdiction,  which  it  may  do  with  the 
consent  of  the  government ;  and  if  it  does  so,  th&  accused  wilt 
be  removed.'"  Where  the  first  court  declines  to  relinquish  its 
jurisdiction,  it  has  been  held  that  the  practice  is  for  the  mar- 
shal to  hold,  but  not  to  execute,  the  second  warrant,  until  it  is 
determined  whether  the  accused  shall  be  held  under  that  first 
issued.'*  -The  fact  that  the  crime  is  triable  in  the  district  where 
the  application  is  made,  is  no  objection  to  the  removal  when  the 
court  of  the  other  district  has  also  jurisdiction  of  the  same.'* 
A  previous  indictment  in  the  district  where  the  application 
is  made  is  no  grotmd  for  an  objection  by  the  accused  to  the  re- 
moval,*' although  it  might  exonerate  his  sureties.'* 

23  Re  Clark,  2  Ben.  540;  Re  Buell,  Fed.  988;  Haas  v.  Henkel/216  U.  S. 
3  Dillon,  116.  See  Bagnall  v.  Able-  462,  54  L.  ed.  569;  Peckham  v.  Hen- 
man,  4  Wis.  163.  kel,  216  U.   S.  483,  54  L.  ed.  579, 

ZiRe  Doig,  4  Fed.  193.  affirming    166    Fed.    627;    Price    v. 

,  zsfie  Doig,  4  Fed.  193;  Re  Dana,  Henkel,  216  U.  S.  488,  54  L.  ed.  581. 

68  Fed.  886,  7  Benedict,  1.  31  Re  Beavers,  125  Fed.  988. 

ze/fe  Dana,  68  Fed.  886,  7  Bene-  32  Haas  v.  Henkel,  216  U.  S.  462, 

diet,  i.    "                        '  54  L.  ed.  569;  Hyde  v.  U.  S.,  225  U. 

87  U.  S.  V.  Pope,  24  Int.  Rev.  Rec.  S.  347,  56  L.  ed.  1114. 

29.  33  Peckham  v.  Henkel,  216  U.  S. 

28  Be  James,   18  Fed.  853;   tj.  S.  483,   54   L.   ed.    579,    affirming   166 

V.  Corre,  23  L.  Rep.  1.45;   U.  S.  v.  Fed.  627;  Price  v.  Henkel,  216  U.  S. 

Burr,  2  Burr's  Trial,  455.  488,  54  L.  ed.  581.' 

89  Re  Johnson,  i87  U.  S.  120,  124,  34  Peckham  v.  Henkel,  216  U.  S. 

42  L.  ed.   103,   104.  483,  54  L.  ed.  579,  affirming  166  Fed. 

30  Beavers  v.  Haulbert,  198  U.  S.  627. 
77,  49  L.  ed.  950;  Re  Beavers,  125 
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,  A  removal  to  the  District  of  Columbia  was  denied  when  it 
appeared  that  it  was  the  intention  there  to  try  the  accused  he- 
fore  a  police  court  without  a  jury.^'  It  has  been  held  that  the 
strict  rules  of  evidence  need  not  be  applied  upon"  a  hearing 
beifore  a  commissioner,  on  an  application  for  a  removal,  where 
fraud  is  charged.'*  A  previous  decision  by  a,  United  States 
Commissioner  refusing  to  commit  a  prisoner  for  removal  is 
not  res  ad  judicata,  although  another  commissioner  will  usually 
follow  the  same.*''  When  the  application  for  a  removal  is  de- 
nied, the  accused  is  entitled  to  an  order  discharging  him  under 
a  previous  ^commitment  pending  the  proceedings  for  his  re- 
moval.*' A  judge  to, whom,  application  is  made  for  the  war- 
rfint  of  renioval  after  thei  commitment,  does  not  exercise  a  mere 
ministerial  function.  He  must  look  into  the  indictment,  war- 
rant or  compla,int  to  ascertain  whether  an  offense  against  the 
United  States  is  charged,. and  whether  there  is  probable  cause.*' 
The,  application  to  the  judge  for  a  warrant  of  removal  may 
be  heard  with  or  without,  the  aid  of  a  writ  of  habeas  corpus}" 
If  |;he  judge  thinks  the  bail  excessive,  he  may  reduce  the  same 
without  a  writ  of  habeas  cprpus.*^  The  judge  may  take  further 
evidence  offered  on  behalf  of  the  accused.*^     The  decision  of 

SBJSe    Cross,    20    Fed.    824,      The  v.  Henkel,  2]  6  U.  S.  462..  54  L.  cd. 

fact  that  the  crime  is  not  punishable  569. 

by  any  Federal  statute,  but  is  mere-  8'  U.   S.   v.  Black,   C.   C.  A.,   160 

ly  criminal  by  the  common  law,  is  Fed.  431. 

no  objection  to  the  removal  to  the  *^  Tinsley  v.  Treat,  205  U.  S.  20, 

District  of  Columbia,  where  the  com-  29,  51  L.  ed.  689,  694.     It  has  been 

mon  law  still  prevails  in  criminal  ^^'^  ^°  ^«   sufficient  if   the   indict- 

cases.     U.  S.  v.Wimsatt,  161  Fed.  .'"*="*  ^^  ^''^"^'^  '"  *'^«  language  of 

the    statute,    with    ordinary    avcr- 

■I^,    „         „       .      ,/,„  T-,   ,    o-,/.        ments  of  time  and  place,  and  sets 

36  U.  S.  V.  Greene,  108  Fed.  816.  ,.,■,<  /i,      '»  • 

out  the  substance  of  the  offense  in 
If  there  is  competent  legal  evidence,  j^^g^^g^'  ,„ffi,i-e„t  to  apprise  the 
upon  which  the  commissioner  might  ^^^^^^^  ^^  the  nature  of  the  charge 
base  his  decision,  it  will  not  be  re-  j^g^ingt  him.  U.  S.  v.  Wimsatt,  161 
viewed  by  habeas  corpus,  because  of      Yed.  586. 

improper  rulings  as  to  th'e  adrais-  40  u.   S.  v.  Brawner,  7   Fed.   86; 

s'ion   of  other  evidence.     Bryant  v.     ,  ;jg   James,    18   Fed.   853;    U.    S.   v. 
U.  S.,  167  U.  S.,104,  42  L.  ed.  94;       Rogers,  23  .Fed.  6.58. 
Gl;r.eene   v..  Henkel,,  183   tT.   S.  "249,  41 /Jg  Martin,  5  Blatehf.  303;   U. 

261,46  L'.ed.  177,  189.  S.  v.  Brawner,  7  Fed.  86. 

37  U.   S.  V.   Haas,   167    Fed.   211;  M  Price  v.  IVEcCarty,  C.  C,  A.,  89 
sustained  upon  habeas  corpus,  Haas  ^    Fed.   84,  32  C.   C  A.   162. 
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tlie  court  to  which  the  application  for  removal  is  made  that 
probable  cause  is  shown,  is  not  reviewable  by  habeas  corpus, 
unless  the  indictment  is  clearly  defective.*' 

The  warrant  of  removal  is  not  vitiated  because  it  directs  the 
prisoner  to  be  delivered  for  trial  for  the  larceny  of  a  part  only 
of  the  property,  which  the  commissioner  committed  him  for 
stealing ;  **  nor  because  it  directs  a  marshal  to  remove  the  pris- 
oner "to  be  tried  in  said  district  upon  such  counts  in  the  in- 
dictment" as  he  "can  be  legally  tried  upon."  *° 

It- has  been  held  that,  in  criminal  proceedings  to  punish  a 
person  for  contempt,  the  accused  may  be  removed  under  this 
statute ;  *^  and  that,  in  such  a  case,  a  certified  copy  of  the  con- 
tempt proceedings  and  attachment  are  sufficient  to  authorize 
the  issue  of  the  warrant.*''^  It  seems  that,  if  he  is  imprisoned  in 
one  district  for  a  contempt  of  court  of  the  United  States  there, 
he  can  be  arrested  in  another  district,  from  which  he  has  es- 
caped, and  willbe  returned.*'  It  has  been  held  that  no  removal 
will  be  ordered  in  a  case  where  the  accused,  who  has  not  been 
arrested  in  another  district,  has  failed  to  obey  an  order  of  a 
Federal  court  there,  directing  him  to  pay  money  to  the  clerk 
thereof  for  the  benefit  of  parties  to  a  civil  suit.*^ 

It  seems  that  the  statute  does  not  apply  to  proceedings  before 
military  courts.^"  A  warrant  for  the  arrest  of  a  person  on  trial 
before  a  naval  court  of  inquiry  was  refused.^'  The  statute  ap- 
plies to  a  removal  to  the  District  of  Columbia, ''^  and  from  a 
district  in  a  State  to  a  district  within  a  Territory.*'  "Only  one 
writ  or  warrant  is  necessary  to  remove  a  prisoner  from  one  dis- 

43  Re   Quinn,   176   Fed.   1020.     A  « u.  S.  v.  Jacobi,  4  Am.  L.  T.  V. 

statement  in  the  opinion  of  a  Dis-  S.  148;   Be  Manning,  44   Fed.  275, 

trict  Judge  that,  upon  the  evidence  in  which  the  author  was  counsel, 

before  him,  the  case  is  a.  proper  one  *' Ibid. 

for  submission  to  a  jury,  is  equiva-  «  Fanshawe  v.  Tracy,  4  Biss.  490. 

lent  to  a  finding  of  probable  cause,  *9  iSe  Graves,  29  Fed.  60. 

although  he  does  not  use  those  two  BO  Kurtz  v.  Moffitt,  115  U.  S.  487, 

words     in    his    order     or     opinion.  500,  29  L.  ed.  458,  461. 

Greene  v.  Henkcl,  183  U.  S.  249,  46  SI  U.    S.    v.    Mackenzie,    1    N.    Y. 

L.  ed.  177.  Leg.  Obs.  227. 

« Price  V.  McCarty,  C.  C.  A.,  80  62  iJe   Buell,   3   Dillon,   116. 

Fed.  84,  32  C.  C.  A.,  162.  53  0.  S.  v.  Haskins,  3  Sawyer,  262. 

«U.  S.  V.  Horner,  44  Fed.  677; 
aff'd  Horner  v.  U.  S.,  143  U.  S.  207, 
36  L.  ed.  126,  12  Sup.  Ct.  407. 
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trict  to  another.  Oiie  copy  thereof  may  be  delivered  to  the 
sheriff  or  jailer  from  whose  custody  the  prisoner  is  taken,  and 
another  to  the  sheriff  or  jailer  to  whose  custody  he  is  committed, 
and  the  original  writ,  with  the  marshal's  return  thereon,  shall 
be  returned  to  the '  clerk  of  the  district  to  which  he  is  re- 
moved."" It  is  provided  by  the  Act  of  February  9,  1903: 
"The  provisions  of  section  ten  himdred  and  fourteen  of  the 
Revised  Statutes,  so  far  as  applicable,  shall,  apply  throughout 
the  United  States  for  the  arrest  and  removal  therefrom  to  the 
Philippine  Islands  of  any  fugitive  from  justice  charged  with 
the  commission  of  ahy  crime  or  offense  against  the  United 
States  within  the  Philippine  Islands,  and  shall  apply  within 
the  Philippine  Islands  for  the  arrest  and  removal  therefrom  to 
the  United  States  of  a!ny  fugitive  from  justice  charged  with  the 
commission  of  any  crime  or  offense  against  the  United  States. 
Such  fugitive  may,  by  any  judge  or  magistrate  of  the  Philip- 
pine Islands,  and  agreeably  to  the  usual  mode  of  process  against 
offenders  therein,  be  arrested  and  imprisoned,  or  bailed,  as  the 
case  may  be,  pending  the  issuance  of  a  warrant  for  his  removal 
to  the  United  States,  which  warrant  it  shall  be  the  duty  of  a 
judge  of  the  court  of  first  instance  seasonably  to  issue,  and  of 
the  oificer  or  agent  of  the  United  States  designated  for  the  pur- 
pose to  execute.  Such  oificer  or  agent,  when  engaged  in  execut- 
ing such  warrant  without  the  Philippine  Islands,  shall  have  all 
the  powers  of  a  marshal  of  the  United  States  so  far  as  such 
powers  are  requisite  for  the  prisoner's  safe-keeping-  and  the 
execution  of  the  warrant."  '^ 

§  490.  Extradition  to  foreign  countries.  "Whenever 
there  is  a  treaty  or  convention  for  extradition  between  the  Gov- 
ernment of  the  United  States  and  any  foreign  government,  any 
justice  of  the  Supreme  Court,  circuit  judge,  district  judge, 
commissioner,  authorized  so  to  do  by  any  of  the  courts  of  the 
United  States,  or  judge  of  a  court  of  record  of  general^  jurisdic- 
tion of  any  State,  may,  upon  complaint  made  under  oath,  charg- 
ing any  person  found  within  the  limits  of  any  State,  district,  or 
Territory,  with  having  committed  within  the  jurisdiction  of 
any  such  foreign  goverhment  any  of  the  crimes  provided  for 
by  such  treaty  or  convention,  issue  his  warrant  for  the  appre- 

S4U.  S.  E.  S.,  §  1029.  h.    806,.    10    Fed.    St.    Ann.    259, 

55  Act  of  Feb'y.  9,  1903)  32  St.  at      Pierce  Fed.  Code,  §  4026. 
Fed.  Prac.  Vol.  II.— 103. 
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hension  of  the  person  so  charged,  that  he  may  be  brought  be- 
fore- such  justice,  judge,  or  commissioner,  to  the  end  that  the 
evidence  of  criminality  may  be  heard  and  considered.  If,  on 
such  hearing,  he  deems  the  evidence  suiScient  to  sustain  the 
charge  under  the  provisions  of  the  proper  treaty  for  convention, 
he  shall  certify  the  same,  together  with  a  copy  of  all  the  testi- 
mony taken  before  him,  to  the  Secretary  of  State,  that  a  war- 
rant may  issue  upon  the  requisition  of  the  proper  authorities 
of  such  foreign  government,  for  the  surr^ender  of  such  per- 
son, according  to  the  stipulations  of  the  treaty  or  convention ; 
and  he  shall  issue  his  warrant  for  the  commitment  of  the  per- 
son so  charged  to  the  proper  jail,,  there  to  remain  untiljsuch 
surrender  shall  be  made."  *  "Provided,  That  whenever  any 
foreign  country  or  territory,  or  any  part  thereof,  is  occupied 
by  or  under  the  control  of  the  United  States, .  any  person  who 
shall  violate,  or  who  has  violated,  the  criminal  laws  in  force 
therein,  by  the  commission  of  any  of  the  following  offenses, 
namely:  Murder  and  assault  with  intent  to  commit  murder; 
counterfeiting  or  altering  money,  or  uttering  or  bringing  into 
circulation  counterfeit  or  altered  money;  counterfeiting  certi- 
ficates or  coupons  of  public  indebtedness,  bank  notes,  or  other 

§  490.  lU.  S.  R.  S.,  §  5270,  3  1240,  32  L.  ed.  234;  Re  Adutt,  55 
Fed.  St.  Ann.  68,  Pierce  Fed.  Code,  Fed.  376.  The  complaint  need  not 
§  4009.  The  complaint  may  be  set  forth  the  crime  with  the  par- 
made  by  anyone  authorized  by  the  ticularity  of  ah  indictment,  provid- 
Executive  of  the  foreign  govern-  ed  that  it  sets  forth  the  substance 
ment.  ife  Ferrelle,  28  Fed.  878.  of  the  offense  charged  and  clearly 
When  made  by  a  counsul,  his  official  apprises  the  party  of  his  accusation, 
character  is  sufficient  evidence  of  Grin  v.  Shine,  187  U.  S.  181.  23  St. 
such  authority.  Ornelas  v.  Ruiz,  161  Ct.  98,  47  L.  ed.  130  (affirming  ]r2 
U;  S.  502,  16  S.  Ct.  689.  40  L.  ed.  Fed.  790)  ;  Re  Mkcdonne.U,  1 1 
787;  Re  Grin,  112  Fed.  790  (,af-  Blatchf.  79,  16  Fied.  Cas.  Nc.  8,771; 
firmed  in  187  U.  S.  181,  ,23  S.  Ct.  Mco.  parte  Van  Hoven,  4  Dill.  411,  28 
98,  47  L.  ed.  130);  Re  Adutt,  55  Fed.  Cas.  No.  16,858.  See,  also,  Re 
Fed.  376.  When  made  by  a  private  Adutt,  55  Fed.  376.  Where  the 
individual,  it  must  appear  that  he  chairge  is  forgery,  the  time,  place 
is  acting  under  the  authority  of  the  and-  nature  of  'the  forgery  should  be 
foreign  government.  Re  Herres,  33  specified.  Re  Farez,  7  Blatchf.  345, 
Fed.  165;  Re  Ferrelle,  28  Fed.  878;  ,  8  Fed  Gas.,  No.  4,645,  2  Abh.  U.S. 
Commonwealth  v.  Deacon,  10  S.  &  364,  40  How.'Pr.  (N.  Y.).  107.  See 
R.  (Pa.)  125.  The  complaint  may  Be  Charleston,  34  Fed.  531;  TSe  Non- 
precede  the  re([uisition.  Benson  v.  rich,  5  Blatchf.  414,  11  Fed.  Cas. 
McMahon,  127  U.  S.  457,  8  S.  Ct.  No.  6,369.     See']9  Cye.  66. 
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instruments  of  public  credit,  and  the  utterance  or  circulation 
of  the  Same ;  forgery  or  altering,  and  "uttering  what  is  forged 
or  altered,  embezzlement  or  criminal  malversation  of  the  pub- 
lic ftinds,  committed  by  public  officers,  employees,  or  deposita- 
ries ;  larceny'  or  embezzlement  of  an  amount  not  less  than  one 
hundred  dollars  in  value;  robbery;  burglary,  defined  to  be 
the  breaking  and  entering  by  nighttime  into  the  house  of  an- 
other person  with  intent  to  commit  a  felony  therein ;  and  the 
act  of  breaking  and  entering  the  house"  or  building  of  another, 
whether  in  the  day  or  night  time^  with  the  intent  to  commit  a 
felony  therein ;  the  act  of  entering,  or  of  breaking  and  enter- 
ing the  offices  of  the  Government  and  public  authorities,  or  the 
offices  of  banks,  banking  houses,  savings  banks,  trust  companies, 
insurance  or  other  companies,  with  the  intent  to  commit  a  fel- 
ony therein;  perjury  or  the  subornation  of  perjury;  rape;  ar- 
son ;  piracy  by  the  law  of  nations ;  murder,  assault  with  intent  to 
kill,  and  manslaughter,  committed  on  the  high  seas,  on  board 
a  ship  owned  by  or  in  control  of  citizens  or  residents  of  such 
foreign  country  or  territory  and  not  under  the  flag  of  the 
United  States,  or  of  some  other  government;  malicious  de- 
striiction  of  or  attempt  to  destroy  railways,  trams,  vessels, 
bridges,  dwellings,  public  edifices,  or  other  buildings,  when 
the  act  endangers  human  life,  and  who  shall  depart  or  flee,  or 
who  has  departed  or  fled,  from  justice  therein  to  the  United 
States,  any  Territory  thereof  or  to  the  District  of  Columbia, 
shall,  when  found  therein,  be  liable  to  arrest  and  detention  by 
the  authorities  of  the  United  States,  and-  on  the  written  request 
or  requisition  of  the  military  governor  or  other  chief  executive 
officer  in  control  of  such  foreign  country  or  territory  shall  be 
returned  and  syrrendered  as  hereinafter  provided  to  such  au- 
thorities for  trial  under  thejaws  in  force  in  the  place  where 
such  offense  was  cpmmitted,  AH  the  provisions  of  sections 
fifty-two  hundred  and  seventy  to  fifty-two  hundred  and  seventy- 
seven  of  this  title,  so 'far  as  applicable,  shall  govern  proceed- 
ings authorized  by  this  proviso :  Provided  further.  That  such 
proceedings  shall  be  had  before  a  judge  of  the  courts  of  the 
United  States  only,  who  shall  hold  such  person  on  evidence  es- 
tablishing probable  cause  that  he  is  guilty  of  the  offense 
charged  And  provided  further.  That  no  return  or  surrender 
shall  be  made  of  any  person  charged  with  the  commission  of 
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any  offense  of' a  political  nature.  If  so  held  such  person  shall 
be  returned  and  surrendered  to  the  avithorities  in  control  of 
such  foreign  country  or  territory  on  the  order  of  the.  Secretary 
of  State  of  the  United  Str.tes,  and  such  authorities  shall  secure 
to  such  a  person  a  fair  and  impartial  trial."  *  "In  every  case 
of  complaint  and  of  a  hearing  upon  the  return  of  the  warrant 
of  arrest,  any  depositions,  warrants,  or  other  papers  offered  in 
evidence,  shall  be  admitted  and  received  for  the  purpose  of 
such  hearing  if  they  shall  be  properly  and  legally  autheiitica t- 
ed  so  as  to  entitle  them  to  be  received  as  evidence  of  the  crimin- 
ality of  the  person  so  apprehended,  by  the  tribunals  of-  the 
foreign  country  from  which  the  accused  party  shall  have  es- 
caped, and  copies  of  any  such  depositions,  warrants  or  other 
papers,  shall,  if  authenticated  according  to  the  law  of  such  for- 
eign country,  be  in  like  manner  received  as  evidence;  ai;d  the 
certificate  of  the  principal  diplomatic  or  consular  officer  of  the 
United  States  resident  in  such  foreign  country  shall  be  proof 
that  any  such  deposition,  warrant  or  other  paper,  or  copy 
thereof,  is  authenticated  in  the  manner  required  by  this  sec- 
tion."^ "It  shall  be  lawful  for  the  Secretary  of  State,  under 
his  hand  and  seal  of  office,  to  order  the  person  so  committed  to 
be  delivered  to  such  person  as  shall  be  authorized,  in  the  name 
and  on  behalf  of  such  foreign  government,  to  be  tried  for  the 
crime  of  which  such  person  shall  so  so  acc^used,  and  such  person 
shall  be  delivered  up  accordingly ;  and  it  shall  be  lawful  for  the 
person  so  authorized  to  hold  such  person  in  custody,  and  to  take 
him  to  the  territory  of  such  foreign  government,  pursuant  to 
such  treaty.  If  the  person  so  accused  shall  escape  out  of  any 
custody  to  which  he  shall  be  committed,  or  to  which  he  shall 
be  delivered,  it  shall  be  lawful  to  retake  such  person  in  the  same 
manner  as  any  person  accused  of  any  crime  against  the  laws 
in  force  in  that  part  of  the  United  States  to  which  he  shall  so 

8  Act  of  June  6,  1900,  31  St.  -at  23  Blatohf.  .40;  Re  Wadge,  15,  Fed. 

L.  626,  Oomp.  St.  3591.  864;   Re  Farez,  3  Fed.  Cas.  No.  4,- 

8U.  S.  E.  S.,  §  5271,  3  Fed.  St.  645,  2  Abb.  364,  7  Blatehf.  345,  40 

Ann.  76,  Pierce  Fed.  Code,  §  4010.  How.  Pr.  (N.  Y.)  107;  10  Op.  Atty.- 

Tlie  authentication  in  the  language  'Gen.  501.     It  is  sufficient  if  it  re- 

of  the  statute  is  sufficient.  Re  Kre-  cites  that  the  papers  "are  properly 

janker,  44  Fed.  482;   Re  Herres,  33  and   legally   anthenieated,   so  as  to 

Fed.  165-,  Re  Behrendt,  22  Fed.  699,  entitle  them  to  be  received  in  evi- 
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dence  for  similar  purposes"  in  the 
foreign  county.  Re  Breen,  73  Fed. 
458.  See,  also,  Be  Grin,  112  Fed. 
790".  No  further  proof  is  required 
that  the  law  of  the  foreign 
country  permits  copies  of  deposi- 
tions taken,  before  a  magistrate  to 
be  received  as  proof  of  criminality. 
Re  Charleston,  34  Fed.  531.  Where 
the  certificate  of  a  minister  to  a 
foreign  country  stated  that  the  doc- 
uments were  legally  and  properly 
authenticated,  so  as  to  entitle  them 
to  be  received  in  evidence  in  support 
of  the  criminal  charges  there  in  men- 
tioned and  for  similar  purposes 
mentioned,  in  the  statute,  and  they 
were  also  autlienticated  by  function- 
aries of  -the  country  to  which  he  was 
committed  as  records  of  its  tribu- 
nals; it  was  held  that  they  should 
properly  be  received  in  evidence,  al- 
though the  minister's  certificate  did 
not  state  to  what  country  he  re- 
ferred. Re  Stupp,  12  Blatchf.  509, 
23  Fed.  Cas.  No.  13,563.  Where  the 
certificate  was  signed  by  a  person 
describing  himself  as  "charge  d'afr 
favres  ad  interim,"  the  court  took 
judicial  notice  that  he  was,  when 
he  gave  the  certificate,  the  princi- 
pal diplomatic  officer  of  the  United 
States  in  the  country  where  it  was 
executed.  Re  Orpen,  86  Fed.  760. 
It  seems  that  it  is  not  esssential 
that  each  deposition  should  be  sep- 
arately certified,  when  the  court  can 
ascertain  with  reasonable  certainty 
to  what  papers  the  certificate  refers. 
Re  Farez,  7  Blatchf.  345,  8  Fed.  Cas. 
No.  4,645,  2  Abb.  U.  S.  364,  40  How. 
Pr.  (N.  Y.)  107.  But  see  Re  Hen- 
rjch,  5  Blatchf.  414,  11  Fed.  Cas.  No. 
6,309.  Papers  which  purported  to 
be  depositions  and  were,  so  certified, 
were  held  to  be  admissible,  although, 
according  to  their  recitals,  they 
were  stateinents  and  not  deposi  tions. 


Re  Ezeta,  62  Fed.  972.  A  certificate 
that  the  depositions  were  authenti- 
cated so  as  "to  enable  them  to  be 
used  in  evidence,  and  as  proof  tliat 
the  originals  were  duly  received  in 
evidence  ...  in  proof  of  the 
criminality"  of  the  accused,  was 
-  held  to  be  insufficient.  Re  McPhun, 
30  Fed.  57.  It  has  been  said. that 
where  the  authentication  of  the  of- 
ficer of  the  United  States  does  not 
comply  with  the  statutory  require- 
ments, the  defects  therein  may  be 
supplemented  by  other  .proof.  Re 
Wadge,  15  Fed.  864;  s.  c,  16  Fed. 
332,  21  Blatchf.  300;  Re  McPhun, 
30  Fed.  57,  63;  Re  Benson,  34  Fed. 
649.  It  was  held  under  a  treaty 
with  Switzerland,  .that  original  pa- 
pers, such  as  forgeries,  which  were 
.identified  by  witnesses  who  gave  the 
depositions  in  the  foreign  country, 
need  not  be  produced  before  the  com- 
missioner. Re  Farez,  7  Blatchf.  345, 
8  Fed.  gas.  No.  -4,645,  2  Abb.  U.  S. 
364;  40  How.,Pr.  (N.  Y.)  107.  Cir- 
cumstantial evidence  is  admissible. 
Re  Bryant,  80  Fed.  282.  "The  evi- 
dence to  detain  a  party,  for  the  pur- 
pose of  "surrender,  must  be  sufficient 
to  commit  the  party  for  trial,  if  the 
ofi'ense  was  committed  here.  ■  The 
admonition  in  Grotius  is  not  to  be 
forgotton — non  decet  homines  de- 
dere  causa  non  cognito."  Chancel- 
lor Kent  in  Matter  of  Washburn,  4 
J.  Ch.  106,  114.  See,  also,  Pettit  v. 
Walshe,  194  U.  S.  205,  24  Sup.  Ct. 
657,  48  L.  ed.  938  (affirming  125 
Fed.  572)  ;  Wright  v.  Henkel,  190 
U.  S.  40,  23  S.  Ct.  781,  47  L.  ed. 
948;  Re  Frank,  107  Fed.  272;  Re 
Ezeta,  62  Fed.  972;  Re  Muller,  17 
Fed.  Cas.  No.  9,913,  5  Phila.  (Pa.) 
289;  U.  S.  V.  Warr,  28  Fed.  Cas.  No. 
16,644,  3  N.  Y.  Leg.  Obs.  346;  Mat- 
ter of  Calder,  2  Edmonds'  Select 
Cases  (N.  Y.)  374,  370.    The  usual 
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escapey  may  be  retaken  on  an  escape."  *  "Whenever  any  person 
who  is  committed  under  this  Title  or  any  treaty,  to  remain  un- 
til delivered  up  in  pursuance  of  a  requisition,  is  not  so  delivered 


method  of  proving  the  identity  of 
th3  prisoner  is  by  the  oral  testimony 
of  a  witness  from  the  country  which 
demands  him;  but  his  identity  may 
be  proved  by  his  admission  and  oth- 
erwise. Re  Charleston,  34  Fed.  531. 
In  Ex  parte  Geissler,  196  Fed.  168 
(where  the  writer  was  counsel). 
Commissioner  Alexander  held  that 
identification  by  a  photograph  was 
sufficient.  The  commitment  was  set 
aside  upon  another  ground.  Circum- 
stantial evidence  of  the  commission 
of  the  offense  ma.y  be  sufficient.  Re 
Bryant,  80  Fed.  282.  The  accused 
has  tlie  right  to  call  witnesses  in 
his  defense.  Re  Kelley,  25  Fed.  268 ; 
and  to  testify  in  his  own  behalf,  Re 
Farez,  7  Blatchf .  345,  8  Fed.  Gas. 
No.  4,645,  2  Abb.  U.  S.  364,  ^0  How. 
Pr.  (N.  Y.)  107;  but  it  has  been 
said  that  he  cannot  offer,  on  his  own 
behalf,  depositions  taken  abroad. 
Re  Wadge,  15  Fed.  864;  s.  c,  16 
Fed.  332,  21  Blatchf.  300.  See  Otei- 
za  V.  Jacobus,  136  U.  S.  330,  10  S. 
Ct.  330,  34  L.  ed.  464.  Where  the 
treaty  contains  no  definition  of  the 
offense,  what  constitutes  the  same 
is  usually  determined  by  the  law  of 
the  State  where  the  prisoner  is 
found.  Wright  v.  Henkel,  190  U.  S. 
40,  23  S.  Ct.  781,  47  L.  ed.  948 ;  Re 
Walshe,  125  Fed.  572;  aff'd.  194  U. 
S.  217,  24  S.  Ct.  657,  48  L.  ed.  938. 
In  Re  Adutt,  55  Fed.  376,  it  waS 
held  that,  under  the  treaty  between 
the  United  States  and  Austria-Hun- 
gary, forgery  should  have,  in  extra- 
dition proceedings,  its  common  law 
definition.  See,  also,  Cohn  v.  Jones, 
100  Fed.  639;  Re  Ezeta,  62  Fed. 
972;  Re  Cross,  43  Fed.  517;  Re 
Windsor,  6  B.  &  S.  522,  10  Cox  C. 


C.  118,  11  Jur.  N.  S.  807,  34  L.  J. 
M.  G.  163,  12  L.  T.  Kep.  N.  S.  307, 
13  Wkly.  Rep.  655,  118  E.  C.  L.  522; 
Reg.  V.  Ph'ipps,  3  Can.  L.  T.  55. 
Where  the  treaty  provides  for  extra- 
dition for  acts  "made  criminal  by 
the  laws  of  both  countries,"  an  act 
made  criminal  by  the  law  of  the  for- 
eign country  and  the  law  of  the 
State  in  which  a'  fugitive  is  found 
is  extraditable,  although  it  is  not  a 
crime  against  the  United  States. 
Wright  V.  Henkel,  190  U.  S.  40,  23 
S.  Ct.  781,  47  L.  ed.  948;  affirming 
123  Fed.  463.  Absolute  identity  of 
the  statutes  in  both  countries  is  not 
required,  provided  that  the  transac- 
tion is  by  the  law  of  both  such  an 
offense  as  thetreaty  describes.  Ibid. 
See  Re  Farez,  7  Blatchf.  345,  8  Fed. 
Gas.  No.  4,645,  2  Abb.  U.  S.  364,  40 
How.  Pr.  (N.  Y.)  107.  In  Ex  parte 
Geissler,  196  Fed.  168,  it  was  held 
that  the  relator  could  not  be  ex- 
tradited to  Germany  for  the  offense 
of  forgery,  upon  proof  that  he  filled 
into  a  blank  cheek,  endorsed  by  his 
partner,  a  larger  sum  than  he  was 
authorized  to  write  in  the  same.  In 
Benson  v.  McMahori,  127  U.  S.  457, 
8  S.  Gt.  1240,  32  L.  ed.  234,  it  was 
held  that  the  relator  could  be  extra- 
dited for  printing  and  selling,  with- 
out authority,  tickets  of  admittance 
to  performances  by  a  dramatic  com- 
pany. It  is  no  valid  objection  to 
the  extradition  that  other  charges 
are  pending  against  the  prisoner  in 
a  foreign  country  for  an  offense  not 
included  in  the  treaty.  Re  Roth,  15 
Fed.  506. 

4U.  S.  R.  S.,  §  8272,  3  Fed.  St. 
Ann.  77,  Pierce  Fed.  Code,  §  4011. 
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lap  and  conveyed  oiit  of  the  IJnited  States  within  two  calendai' 
months  after  such  opmmitfaent,  over  and  above  the  time  actually 
required  to  convey  the  prisoner  from  the  jail  tp  which  he"  was 
committed,  by  the  readiest  way,  out  of  the  IJnited  States,  it 
shall  be  lawful  for  any  judge  of  the.  United  States,  or  of  any 
State,  upon  application  made  to  him  by  or  on  behalf  of  the 
person  so  committed,  and  upon  proof  made  to  him  that  rea- 
sonable notice  of, the  intention  to  make  such  application  has 
been  given  to  the  Secretary^of  State,  to  order  the  person  so  com- 
mitted to  be  discharged  out  of  custody,  unless  sufficient  cause 
is  shown  to  such  judge  why  such  discharge  ought  not  to  be  or- 
dered.'" "The  provisions  of  this  Title  relating  to  the  surren- 
der of  persons  who  have  committed  crimes  in  foreign  countries 
shall  continue  in  force  during  the  existence  of  any  treaty  of 
extradition  ■yyith.any  foreign  government,  and  no  Iqnger."  ® 
"Whenever  any  person,  is  delivered  by  any  foreign  government 
to  an  agent  of , the  United  .States,  for  the  purpose  of  being 
brought  within  the  United  States  and  tried  for  any  crime  of 
which  he  is  duly  accused,  the  President  shall  have  power  to 
take  all  necessary  measures  for  the  transportation  and  safe- 
keeping of  such  accused  person,  and  for  his  security  against 
lawless  violence,  until  the  final  conclusion  of 'his  trial  for  the 
crimes  or  offenses  specified  in  the  warrant  of  extradition,  and 
until  his  final  discharge-  from  custody  or  imprisonment  for 
or  on  account  of  such  crimes  or  offenses,  and  for  a  reasonable 
time  thereafter,  and  may  employ  such  portion  of  the  land  or 
naval  forces  of  the  United  States,  or  of  the  militia  thereof, 
as  may  be  necessary  for  the  safe-keeping  and  "protection  of  the 
accused."'  "Any  person  duly  appointed  as  agent  to  receive, 
in  behalf  of  the  United  States,  the  delivery,  by  a  foreign  gov- 
ernment, of  any  person  accused  of  crime  .committed  within  the 
jurisdiction  of  the  United  States,  and  to  convey  him  to  the 
place  of  his  trial,  shall  have  all  the  powers  of  a  marshal  of  the 
United  States,  in  the  several  distriats  through  which  it, may  be 
necessary  for  hiih  to  pass  with  such  prisoner,  so  far  as  such 

STJ.  S.  E.  ,S.,  §  5273,  ,3  Fed.  St.  7y.  s.  E.  S.,  §5275,  3  Fed.  St. 

Ann.  77,  Pierce  Fed.  Code,,§  4012.      Ann.  78,  Pierce  Fed.  Code,  §  4014. 

6TJ.  S.  E.  g.',  §  5274,  3  Fed.  St. 
Ann.  77,  Pierce  Fed.  Code,  §  4013. 
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power  is  requisite  for  the  prisoner's  safe-keeping.",'  "Every 
person  who  knowingly  and  wilfully  obstructs,  resists,  or  op- 
poses such  agent  in  the  execution  of  his  duties,  or  who  rescues 
or  attempts  to  rescue  such  prisoner,  whether  in  the  custody  of 
the  agent  or  of  any  oificer  or  person  to  whom  his  custody  has 
lawfully  been  cojnmitted,  shall  be  punish  able'  by  a  fine  of  not 
more  than  one  thousand  dollars,  and  by  imprisonment  of  not 
more  than  one  year."  ^  "That  all  hearings  in  cases  of  extradi- 
tion under  treaty  stipulation  shall  be  held  on  land,  publicly, 
and  in  a  room  or  oiEce  easily  accessible  to  the  public."  '"  "That 
the  following  shall  be  the  fees  paid  to  commissioners  in  cases 
of  extradition  under  treaty  stipulation  or  convention  between 
the  Government  of  the  United  States  and  any  foreign  govern- 
ment, and  no  other  fees  or  compensation  shall  be  allowed  to  or 
received  by  them:  Eor  administering  an  oath,  ten  cents.  For 
taking  an  acknowledgment,  twenty-five  cents.  For,  taking  and 
certifying  depositions  to  file,  twenty  cents  for  each  folio.  For 
each  copy  of  the  same  furnished  to  a  party  on  reqtiest,  ten  cents 
for  each  folio.  For  issuing  any  warrant  or  writ,  and  for  any 
other  service,  the  same  compensation  as  is  allowed  clerks  for 
like  services.  For  issuing  any  warrant  under  the  tenth  article 
of  the  treaty  of  August  ninth,  eighteen  hundred  and  forty-two, 
between  the  United  States  and  the  Queen  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  against  any  person  charged 
with  any  crime  or  oifense  as  set  forth  in  said  article,  two 
dollars.  For  issuing  any  warrant  under  the  provision  of  the 
convention  for  the  surrender  of  criminals,  between  the  United 
States  and  the  King  of  the  French  concluded  at  Washington 
November  ninth,  eighten  hundred  and  forty-three,  two  dollars. 
For  hearing  and  deciding  upon  the  case  of  any  person  charged 
with  any  crime  or  offense,  and  arrested  under  the  provisions  of 
any  treaty  or  convention,  five  dollars  a  day  for  the  time  neces- 
sarily employed."  *^  "That  on  the  hearing  of  any  case  under 
a  claim  of  extradition  by  any  foreign  government,  upon  afiidavit 
being  filed  by  the  person  charged  setting  forth  that  there  are 

8U.  S.  K.  S.,  §  5276,  3  Fed.  St.  L.  215,  3  Fed.  St.  Ann.  89,  Comp. 

Ann.  78,  Pierce  Fed.  Code,  §  4015.  St.  3593,  Pierce  Fed.  Code,  §  4020. 

9  U.  S.  R.  S.,  §  5277,  3  Fed.  St.  "  Ibid.,    §    2,   Pierce    Fed.    Code, 

Ann.  78,  Pierce  Fed.  Code,  §  4016.  §  4021. 

"Act  of  Aug.  3,  1882,  22  St.  at 
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witnesses  whose  evidence  is  materia]  to  his  defense,  that  he  can- 
not safely  go  to  trial  without  them,  what,  he  expects  to  prove  by . 
each  of:  them,  and  that  he  is  not  possessed  of  sufficient  means, 
and  is  actually  unable  to  pay  the  fees  of  such  Avitnesses,  the 
judge  or  commissioner  before  whom  such  claim  for  extradition 
is  heard  niay  order  .that  such  witnesses  be  subpcenaed ;  and  in 
such  cases  the  costs  incurred  by  the  process,  and  the  fees  of 
witnesses,  shall  be  paid  in  the  same  manner  that  similar  fees 
are  paid  in  the  case  of  witnesses  subpoenaed  in  behalf  of  the 
United  States."  '*  .  /'That  all  witness  fees  and  costs  of  every 
nature  in  cases  of  extradition,  including  the  fees  of  the  com- 
missioner, shall  be  certified  by  the  judge  or  commissioner  before 
whom  the,  hearing  shall  take  place  to  the  Secretary  of  State  of 
the  TJnited,  States,  who  is,  hereby  authorized  to  allow  the  pay- 
ment thereof  out,  of  the  apropriation  to  defray  the  expenses  of 
the  judiciary  J  and  the  Secretary  of  State  shall  cause  the 
amount  of  said  fees  and  costs  so  allowed  to  be  reimbursed  to 
the  Government  of  the  United  States  by  the  foreign  government 
by  whom  the  proceedings  for  extradition  may  have  been  insti- 
tuted."" "That  in  all  cases  where  any  depositions,  warrants, 
or  other  papers  or  copies  thereof  shall  be  offered  in  evidence 
upon  the  hearing  of  aiiy  extradition  case  under  §  4009  Title 
sixty-six  of  the  Revised  Statutes  of  the  United  States, :  such 
depositions,  warrants,  and  other  papers,  or  the  copies  thereof, 
shall  be  received  and  admitted  as  evidence  on  such  hearing 
for  all  the  purposes  of  such  hearing  if  they  shall' be  properly 
and  legally  authenticated  so  as  to.  entitle  them  to  be  received  for 
similar  purposes  by  the  tribunals  of  the  foreign  country  from 
which  the  accused  party  shall  have  escaped,  and  the  certifi- 
cate of  the  principal  diplomatic;  or  consula,r  officer  of  the  United 
States  resident  in  such  foreign  country  shall  be  proof  that  any 
deposition,  warrant  qr  other  paper  or  copies  thereof,  so  offered, 
are  authenticated  in  the  Jtnanner  required  by  this  act."  ^*  By 
the  Act  of  February  6,  1905,:  it  is  ^provided  that  those  sta,t,utes 
shall  apply  tp  the  Philippine  Islands.  "Such  fugitive  from 
justice  of  a  foreign  country  "i^ay,  upon  warrant  duly  issued 

12  ibid.,    §    3,    Pierce    Fed.    Code,  i*  Ibid.,    §    5,   Pierce   Fed.    Code, 
§   4022.-                                                          §4024. 

13  Ibid.,    §    4,    Pierce   Fed.    Code, 
§4023. 
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by  any  judge  or  magistrate  of  the  Philippine  Islands,  and  agree- 
-ably  to  the  usual  mode  of  process  against  offenders  therein,  be 
arrested  and  brought  before  such  judge  or  magistrate,  who  shall 
proceed  in  the  matter  in  accordance  with  the  provisions  of  the 
Revised  Statutes  hereby  made  applicable  to  the  Philippine  Is- 
lands :  Provided,  That  for  the  purposes  of  this  section  the  or- 
der or  warrant  for  delivery  of  a  person  committed  for  extra- 
dition prescribed  by  section  fifty-two  hundred  and  seventy-two 
of  the  Eevised  Statutes  shall  be  issued  by  the  governor  of  the 
Philippine  Islands  under  his  hand  and  seal  of  oflSee,  and  not 
by  the  Secretary  of  State."  *°  "On  application  of  a  consul 
or  vice-consul  of  any  foreign  government  having  a  treaty 
with  the  United  States  stipulating  for  the  restoration  of  seamen 
deserting,  made  in  writing,  stating  that  the  person  therein  has 
deserted  from  a  vessel  of  any  such  government,  while  in  any 
port  of  the  United  States,  and  on  proof  by  the  exhibition 
of  the  register  of  the  vessel,  ship's  roll,  or  other  official  docu- 
ment, that  the  person  named  belonged,  at  the  time  of  desertion, 
to  the  crew  of  such  vessel,  it  shall  be  the  duty  of  any  court, 
judge,  commissioner  of  any  circuit  court,  justice,  or  other 
magistrate,  having  competent  power,  to  issue  warrants  to  cause 
such  person  to  be  arrested  for  examination.  If,  on  examination, 
the  facts  stated  are  found  to  be  true,  the  person  arrested  not 
being  a  citizen  of  the  United  States,  shall  be  delivered  up  to 
the  cojisul  or  vice-consul,  to  be  sent  back  to  the  dominions  of 
any  such  government,  or,  on  the  request  and  at  the  expense  of 
the  consul  or  vice-consul,  shall  be  detained  until  the  consul  or 
vice-consul  finds  an  opportunity  to  send  him  back  to  the  do- 
minions of  any  such  government.  No  person  so  arrested  shall 
be  detained  more  than  two  months  after  his  arrest;  but  at  the 
end  of  that  time  shall  be  set  at  liberty,  and  shall  not  be  again  ' 
molested  for  the  same  cause.  If  any  such  deserted  shall  be 
found  to  have  committed  any  crime  or  offense,  his  surrender 
may  be  delayed  until  the  tribunal  before  which  the  case  shall 
be  depending,  or  may  be  cognizable,  shall  ha,ve  pronounced 
its  sentence,  and  such  sentence  shall  have  been  carried  into 

IS  Act  of  Feb.  6,  1905,  33  St.  at      St.  Supp.  714,  Pierce  Fed.  Code,  § 
L.  698,  10  Fed.  St.  Ann.  260,  Comp.      4028. 
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effect."  ^*    If  the  commissioner  commits  the  prisoner,  his  pro- 
ceedings may  be  reviewed  by  the  writ  of  habeas  corpus." 

§  491.  Extradition  from  one  state  to  another.  The 
Oonstitution  ordains:  "A  Person  charged  in  any  State  with 
Treason,  Felony,  or  other  Crime,  who  shall  flee  from  Justice, 
and-be  found  in  another  State,  shall  on  Demand  of  the  executive 
Authority  of  the  State  from  which  he  fled,  be  delivered  up,  to 
be  removed  to  the  State  having  Jurisdiction  of  the  Crime.  No 
Person  held  to.  Serxice  or  Labour  in  one  State,  under  the  Laws 
thereof,  escaping  into  another,  shall,  in  Consequence  of  any 
Law  or  Regulation  therein,  be  discharged  from  such  Service  or 
Labour,  but  shall  be  delivered  upon  claim  of  the  party  to.  whom 
such  ~  service  or  Labour  may  be  due." '  The  Revised  Stat- 
utes provide.:  "Whenever  the  executive  authority  of  any  State 
or  Territory  demands  any  person  as  a  fugitive  from  justice,  of 
the  executive  authority  of  anj'  State  or  Territory  to  which  such 
person  has  fled,  and  produces  a  copy  of  an  indictment  found  or 
an  affidavit  made  before  a  magistrate  of  any  State  or  Territory, 
chairged  the  person  demanded  with  having  committed  treason, 


16  U.  S.  R.  S.,  §  5280,  3  Fed.  St. 
Ann.  86,  6  Fed.  St.  Ann.  916,  Pierce 
Fed.  Code,  §  4019. 

17  See  §  462,  supra. 

§  491.  lArt.  IV,  Section  2.  A 
person  may  be  extradited  as  a  fugi- 
tice  from  justice  although  lie  has 
left  the  State  on  legitimate  business 
(Be  White,  C.  C.  A.,  55  Fed.  54,  5 
C.  C.  A.  29;  Roberts  V.  Reilly,  116 
U.  S.  80,  6  S.  Ct.  291,  29  L.  ed.  544, 
affirming  24  Fed.  132;  Be  Bruce,  132 
Fed.  390;  Re  Bloch,  87  Fed.  981; 
^a;  parte  Brown,  28  Fed.  653.  But 
see  iSe  Tod,  12  S.  D.  386,  81  N.  W. 
637,  76  Am.  St.  Rep.  616,  47  L.R.A. 
566),  or  upon  his  return  lo  his  home 
in  another  State  (Roberts  v.  Reilly, 
116  U.  S.  80,  6  S.  Ct.  291,  29  L.  ed. 
544,  affirming  24  Fed.  132;  HJo)  parte 
Brown,  28  Fed.  653;  Re  Keller,  36 
Fed.  681;  Re  White,  C.  C.  A.,  55 
Fed.  54,  5  C.  C.  A.  29;  Re  Bloch,  87 
Fed.  981;  Re  Bruce,  132  Fed.  390. 
But  see  Re  Tod,  12  S.  D.  386,  81  N. 
W.   637j   76   Am.  St.  Rep.   616,   47 


L.R.A.  566)  ;  but  not  if,  at  the  time 
the  crime  was  committed,  he  was 
only  constructively  in  a  State  which 
demands  him  and  not  personally 
within  its  borders  ( Hyatt  \  People, 
188  U.  S.  691,  713,  23  S.  Ct.  456,  47 
L.  ed.  657  affirming  17«  N.  Y.  176, 
60  L.R.A.  774,  64  N.  E.  825,  92  Am. 
St.  Rep.  706;  Tennessee  v.  Jackson, 
36  Fed.  258,  1  L.R.A.  370.  But  see 
Adams  v.  People,  1  N.  Y.  173) .  But 
where  the  crime  consists  of  several 
acts,  and  the  accused  commits  one  of 
them  within  the  State,  but  departs 
before  the  others,  which  he  author- 
ized or  contemplated,  he  is  a  fugi- 
tive from  justice  within  the  meaning 
of  the  Constitution.  Re  Sultan,  115 
N.  C.  57,  20  S.  E.  375,  44  Am.  St. 
Rep.  433,  28  L.R.A.  294  (false  pre- 
tenses) ;  Re  Cook,  49  Fed.  833;  aff'd. 
146  U.  S.  983,  13  S.  Ct.  40,  36  L.  ed. 
934  (taking  deposits  when  a  bank  is 
insolvent)  ;  Hayes  v.  Palmer,  21 
App.  Cas.    (D.  C.)    450    (running  a 
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felony,  or  other  crime,  certified  as  authentic  by  the  governor  or 
chief  magistrate  of  the  State  or  Territory  from  whence  the 
person  so  charged  has  fled,  it  shall  be  the  duty  of  the  executive 
authority  of  the  State  or  Territory  to  which  such  person  has 
fled  to  cause  him  to  be  arrested  and  secured,  and  to  cause  notice 
of  the  arrest  to  be  given  to  the  executive  authority  making  such 
demand,  or  to  the  agent  of  such  authority  appointed  to  receive 
the  fugitive,  and  to  cause  the  fugitive  to  be  delivered  to  such 
agent  when  he  shall  appear.  If  no  such  agent  appears  within 
six  months  from  the  time  of  the  arrest,  the  prisoner  may  be 
discharged.  All  costs  or  expenses  incurred  in  the  apprehend- 
ing, and  transmitting  such  fugitive  to  the  State  or  Territory 
making  such  demand,  shall  be  paid  by  such  State  or  Terri- 
tory."^    "Any  agent  so  appointed  who  receives  the  fugitive 


gambling-house).  See  State  v. 
Clough,  71  N.  H.  594,  43  Atl.  1086, 
67  L.E.A.  946;  19  Cyc.  87,  88. 

8U.  S.  E.  S.,  §  5278,  3  Fed. 'St. 
Ann.  78,  Pierce  Fed.  Code,  §  4017. 
A  statement  in  the  affidavit  annexed 
to  the  requisition  that  the  accused  is 
a  fugitive^  is  prima  facie  evidence 
of  tliat  fact  {Ex  parte  Reggel,  114 
U.  S.  642,  5  S.  Ct.  1148.  29  L.  ed. 
250)  ;  but  it  may  be  rebutted  by  the 
accused  (Ibid.;  Tennessee  v.  Jack- 
son, 38  Fed.  258,  1  L.K.A.  370).  An 
indictment  should  set  out  the  sub- 
stance of  the  crime  against  the  law 
of  the  demanding  State.  Roberta  v. 
Reilly,  116  U.  S.  80,  6  S.  Ct.  291,  29 
L.  ed.  544,  affirming  24  Fed.  132; 
Ex  parte  Eeggel,  114  U.  S.  642,  5 
S.  Ct.  1148,  29  L.  ed.  250.  An  ex- 
tradition proceeding,  however  will 
not  be  dismissed  because  of  technical 
defects  therein.  Ibid.  If  an  affida- 
vit is  presented  in  the  place  of  an 
indictment  it  must  set  out  the  crime 
charged  sufficiently  to  apprise  the 
receiving  governor  of  the  facts  that 
constitute  the  offense..  Webb  v. 
York,  C.  C.  A.,  79  Fed.  616,  25  C.  C. 
A.  133;  People  v.  Brady,  56  N.  Y. 


182;  Ex  parte  Slausen,  73  Fed.  666. 
It  need  not,  however,  have  the  tech- 
nical exactness  of  an  indictment. 
Ex  parte  Manchester,  5  Cal.  237; 
State  V.  Goss,  66  Minn.  291,  68  N. 
W.  1089.  It  must  have  sufficient 
certainty  to  justify  si  magistrate  in 
committing  the  accused  (Ex  parte 
Morgan,  20  Fed.  298 )  for  a  sufficient 
charge  of  embezzlement  (See  Be 
Keller,  36  Fed.  681),  of  false  pre- 
tenses (Re  Strauss,  C.  C.  A.,  126 
Fed.  327,  63  C.  C.  A.  99).  Where 
there  is  no  indictment,  the  affidavit 
must  be  sworn  to  upon  knowledge. 
Ex  parte  Smith,  3  McLean  12],  22 
Fed.  Cas.  No.  12,908 ;  Em  parte  Mor- 
gan, 20  Fed.  298 ;  Ex  parte  Spears, 
88  Cal.  640,  26  Pac.  608,  22  Am. 
St.-  Rep.  341 ;  Ex  parte  Rowland,  35 
Tex.  Cr.  108,  3]  §.  W.  651.  State- 
ments "on  information''  or  "on  be- 
lief," are  insufficient  to  support  a 
requisi'tion.  Ibid.  So  are  state- 
ments that  the  deponent  "verily  be- 
lieves and  has  good  reason  to  be- 
lieve." Esc  parte  Baker,  43  Tex.  Cr. 
28l,  65  S.  W.  9],  96  Am.  St.  Rep. 
871.  But  it  lias  been  said  that  an 
affidavit  charging  a  crime  directly 
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into  his  custody,  shall  be  empowered  to  transport  him  to  the 
State  or  Territory  from  which  he  has  fled.  And  every  person 
who,  by  force,  sets  at  liberty  or  rescues  the  fugitive  from  such 
agent  while  so  transporting  him,  shall  be  fined  not  more  than 
five- hundred  dollars  or  imprisoned  not  more  than  one  year."^ 
The  removal  should  be  made  where  the  act  charged  is  a  crime 
by  the  laws  of  the  State  from  which  the  accused  has  fled,  al- 
though it  is  not  a  crime  in  the  State  in  which  he  has  come.*  A 
person  charged  with  a  misdemeanor  may  be  thus  removed.* 
The  governor  of  a  State  cannot  be  compelled,  by  the  writ  of 
mandamus,  to  surrender  a  fugitive.^ 


and  positively  is  not  vitiated  by  the 
conclusion,  "as  said  deponent  verily 
believes."  Re  Keller,  36  Fed.  68]. 
It  has  been  said  that  the  original 
affidavit  need  not  be  forwarded  with 
the  requisition  if  a  copy  thereof,  du- 
ly authenticated,  is  submitted.  Kurtz 
v.  State,  22  Fla.  36,  1  Am.  St.  Eep. 
173 ;  Johnston  v.  Vanamringe,  5 
Blackf.  (Ind.)  311.  It  has  been  held 
that  an  information  unaccompanied 
by  an  affidavit  is  .insufficient.  Ex 
parte  Hart,  C.  C.  A.,  63  Fed.  249,  1] 
C.  C.  A.,  165,  28  L.R.A.  801;  revers- 
ing 59  Fed.  894.  The  warrant  of 
surrender  should  show  compliance 
with  the  requirements  of  the  statute, 
namely,  that  the  person  seized  has 
been  charged  with  crime  and  is  de- 
manded as  a  fugitive  from  justice; 
and  that  the  requisition  was  accom- 
panied by  a  copy  of  an  indictment 
or  of  an  affidavit,  made  before  a 
magistrate  and  certified  to  be  au- 
thenticated. Roberts  v.  Eeilly,  116 
U.  S.  80,  6  S.  Ct.  291,  29  L.  ed. 
544 ;  Ew  parte  Eeggel,  114  U.  S.  642, 
5  S.  Ct.  1148,  29  L.  ed.  250;  Ex 
parte  Dawson,  C.  C.  A.,  83  Fed.  306, 
28  C.  C.  A.  354 ;.  Re  Eomaine,  23  Cal. 
585;  Re  Sylvester;  21  Wash.  263,  57 
Pac,  829;  Re  Baker,.. 21  Wash.  259, 
57  Pac.  827;  Re  Foye,  21  Wash. 
250,  57  Pac.  825.     It  must  specify 


the  offense  charged  (Ex  parte  Cu- 
breth,  49  Cal.  435)  in  substance 
(State  V.  Clough,  71  N.  H.  594,  53 
Atl.  1086,  67  L.R.A.  946.  See  Peo- 
ple V.  StockwelJ,  135  Mich.  341,  97 
N.  W.  765)  ;  but  it  seems  that  it 
need  not  show  that  the  act  charged 
is  a  crime  by  the  laws  or  statutes 
of  the  demanding  State  {Re  Leary, 
iO  Benedict,  197,  15  Fed.  Cas.-  No. 
8162).  19  Cyc.  93.  The  copy  of  an 
indictment  or  affidavit  that  accom- 
panied the  requisition  need  not  be 
annexed  to  the  warrant,  nor  set 
forth  therein.  Ex  parte  Dawson,  C. 
C.  A.,  83  Fed.  306,  28  C.  C.  A.  354; 
Re  Leary,  10  Benedict,  197,  15  Fed. 
Gas.  No.  8,162;  19  Cyc.  93.  Contra, 
Re  Doo  Woon,  18  Fed.  898,  9  Saw- 
yer, 417. 

3U.  S.  E.  S.,  §  5279,  3  Fed.  St. 
Ann.  88,  Pierce  Fed.  Code,  §  4018. 

*  Commonwealth  of  Kentucky  v. 
Dennison,  24  How.  66,  103,  16  L.'  ed. 
717,  727.  Of.  Holmes  v.  Jennison, 
14  Peters,  540,  10  L.  ed.  579. 

6  Ex  parte  Eeggel,  114  U.  S.  642, 
5  S.  Ct.  1148,  29  L.  ed.  250. 

6  Commonwealth  of  Kentucky  v. 
Dennison,  24  How.  66,  103,  16  L.  ed. 
717,  727.  In  Shevlin's  Case,  {A.  D. 
1840)  Governor  Seward,  of  New 
York,  refused  an  extradition  upon 
the  charge  of  a  resistance  to  arrest 
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§  492.  Summons  in  criminal  cases.  Unless  some  statute 
otherwise  provides,  the  jproper  original  process  against  a  corpo- 
ration,^ and,  it  seems,  against  a  quxisi  corporation/  in  a  crimi- 
nal prosecution  is  a  writ  of  summons.  It  has  heen  held  that, 
where  it  is  charged  that  a  foreign  corporation  committed  a 
crime  within  the  district,  service  of  the  summons  may  be  made 
upon  its  manager  or  highest  officer  within  the  district.'  Juris- 
diction thus  acquired  was  sustained  in  a  criminal  prosecution 
for  a  violation  of  the  Interstate  Commerce  law  by  accepting 
unlawful  preferential  rates,*  and  for  a  violation  of  the  Anti- 
Trust  law  by  a  conspiracy  in  restraint  of  trade.* 

§  493.  Bail.  The  Eevised  Statutes  provide:  "For  any 
crime  or  offense  against  the  United  States,  the  offender  may, 
by  any  justice  or  judge  of  the  United  States,  or  by  any  com- 
missioner of  a  Circuit  Court  to  take  bail,  or  by  any  chancellor, 
judge  of  a  supreme  or  Superior  Court,  chief  or  first  judge  of 
Common  Pleas,  mayor  of  a  city,  justice  of  the  peace,  or  other 
magistrate,  of  any  State  where  he  may  be  found,  and  agreeably 
to  the  usual  mode  of  process  against  offenders  in  such  state,  and 
at  the  expense  of  the  United  States,  be  arrested  and  Imprisoned, 
or  bailed,  as  the  case  may  be,  for  trial  before  such  court  of  the 
United  States  as  by.  law  has  cognizance  of  the  offense.  Copies 
of  the  process  shall  be  returned  as  speedily  as  may  be  into  the 

in  a  civil  action  by  a  Pennsylvania  Kentucky   charging   the   enticement 

writ,  while  touching  in  that  S.tate  of  a  slave  to  escape.    Moore  on  Ex- 

upon  a  voyage  from  Detroit  to  Buf-  tradition,  §§  522,  523. 

falo.     In   1842,  the  same  Governor  §  492.     1 U.  S.  v.  John  Kelso  Co., 

refused    to    surrender    to    Virginia  86  Fed.  304;  U.  S.  v.  Virginia-Caro- 

three  men  who  were  charged  with  lina  Chemical  Co.,  163  Fed.  66;  U. 

assisting  a  slave  to  escape.    In  Cur-  S.  v.  Standard  Oil  Co.  of  Indiana, 

ry's  Case,  in  the  following  year,  the  154  Fed.  728. 

Governor  of  Virginia,  in  return,  re-  ^  gee  U.   S.  v.  Am.  Express  Co., 

fused  to  surrender  a  man  demanded  199  Fed.  321. 

by  Governor  Seward,  although  the  3  U.  S.  v.  Virginia-Carolina  Chem- 

latter  Governor  had  complied  with  ical    Co.,    163    Fed.    66;    U.    S.    v. 

the    previous    Virginia    requisition.  Standard   Oil   Co.   of   Indiana,    154 

He  was  overruled,  however,  by  the  Fed.  728. 

House  of  Delegates.     The  surrender  *  U.  S.  v.  Standard  Oil  Co.  of  In- 

was    made    and    the    Governor    re-  diana,  154  Fed.  728. 

signed.      In    Large's    Case,    (A.    D.  *  U.  S.  v.  Virginia-Carolina  Chem- 

1860)    Governor  Dennison,  of  Ohio,  ical  Co.,  163  Fed.  66. 

lefused  to  honor  a  requisition  from 
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clerk's  office  of  such  court,  together  with  the  teebgnizance  of- 
the  witnesses  for  their  appearance  to  testify  in  the  case.  Arid 
where  any  offender  or  witness  is  committed  in  any  district  other 
than  that  where  the  oifense  is  to  be  tried,  it  shall  be  the  duty 
of  the  judge  of  the  district  where  such  offender  or  witness  is 
impriscined,  seasonably  to  issue,  and  of  the  marshal  to  execute, 
a  warrant  for  his  removal  to  the  district  where  the  trial  is  to 
be  had."  *  "Bail  shall  be  admitted  upon  all  attests  in  criminal 
cases  where  the  offense  is  not  pTinishable  by  death ;  and  in  such 
cases  it  may  be  taken  by  any  of  the  persons  authorized  by  the 
preceding  section  to  arrest  and  imprison  offenders."  *  "Bail 
may  be  admitted  upon  all  arrests  in  criminal  cases  where  the 
punishment  may  be  death  ■  but  in  such  cases  it  shall  be  taken 
only  by  the  Supreine  Gourt  or  a  Circuit  Court,  or  by  a  justice 
o  the  Supreme  Court,  a  circuit  judge,  or  a  judge  of  a  District 
Court,  who  shall  exercise  their  discretion  therein,  having  re- 
gard" to  the  nature  and  circumstances  of  the  offense,  and  of  the 
evidence,  and  to  the  usages  of  law." '  "When  a  writ  of  error 
is, issued  for  the  revision  of  the  judgment  of  a  State  court,  in 
any  criminal  proceeding  where  is  drawn  in  question  the  valid- 
ity of  a  statute  of,  or'  an  authority  exercised  under,  the  United 
States,  or  where  any  title,  -right,  privilege,  or  immunity  is 
claimed  under  the  Constitution,  or  any  statute  of,  or  commis- 
sion held  or  authority  exercised  under,  the  United  States,  the 
defendant,  if  charged  with  an  offense  that  is  bailable  by  tlie  laws 
of  such  State,  shall  not  be  released  from  ciistody  until, a  final 
judgment  upon  such  writ,/  or  until  a  bond,  with  sufficient 
sureties,  in  a  reasonable  sum,  as  ordered  arid  approved  by  the 
State  court,  is  given ;  and  if  the  offerise  is  not  so  bailable,  imtil 
a  final  judgment  upon  the  writ  of  error."  *  "Any  party  charged 
with  a  criminal  offense  and  admitted  1;o  bail,  may,  in  vacation, 
be  arrested  by  his  bail,  and  delivered  to  the  marshal  or  his 
deputy,  before  any  .judge  or  other  officer  having  power  to  com- 
mit for  such  offense;  and  at  the  request  of  such  bail,  the  judge 
or  other  pfficer  shall  recommit  the  party  so  arrested  to  the 
custody  of  the  marshal,  and  indorse  on  the  recognizance,  or 
certified  copy  thereof,  the  discharge  and  exoneraiur  of  such 

§  493~     lU.  S.  R.  S.,  §  1014.  «U.  S.  E.  S.,  §  1016. 

SU.  S.  K.  S.,  §  1015.   .      ^  *U.  S.  R.  S.,  §  1017. 
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bail ;  and  the  party  so  committeH  shall  therefrom  be  held  in 
custody  until  discharged  by  due  course  of  law."  °  "When  proof 
is  made  to  any  judge  of  the  United  States,  or  other  magistrate 
having  authority  to  comrnit  on  criminal  charges  as  aforesaid, 
that  a  person  previously  admitted  to .  bail  on  any'  such  charge 
is  about  to  abscond,  and  that  his  bail  is  insufficient,  the  judge 
or  magistrate  shall  require  such  person  to  give  better  security, 
or,  for  default  thereof,  cause  him  to  be  committed  to  prison; 
and  an  order  for  his  arrest  may  be  indorsed  on  the  former  com- 
mitment, or  a  new  warrant  therefor  may  be  issued,  by  such 
judge  or  magistrate,  setting  forth  the  cause  thereof."  ^  "When 
any  recognizance  in  a  criminal  cause,  taken  for,  or  in,  or  re- 
turnable to,  any  court  of  the  United  States,  is  forfeited  by  a 
breach  of  the  condition  thereof,  such  court  may,  in  its  discre- 
tion, remit  the  whole  or  a  part  of  the  penalty,  whenever  it 
appears  to  the  court  that  there  has  been  no  willful  default  of 
the  party,  and  that  a  trial  can  notwithstanding,  be  had  in  the 
cause,  and  that  puUic  justice  does  not  otherwise  require  the 
same  penalty  to  be, enforced." '' 

"When  a  defendant  who  has  procured  bail  to  respond  to  the 
judgment  in  a  suit  in  any  court  of  the  United  States  in  any 
district  is  afterwards  arrested  in  any  other  district  and  is  com- 
mitted to  a  jail,  the  use  of  which  had  been  ceded  to  the  United 
States  for  the  custody  of  prisoners,  the  judge  of  the  court 
wherein  the  suit  in  which  the  defendant  has  so  procured  bail  is 
depending,  shall,  at  the  request  of  the  bail,  order  that  such  de- 
fendant be  held  in  said  jail,  in  the  custody  of  the  marshal  of 
the  district  in  which  it  is.  The  said  marshal,  upon  the  delivery 
of  such  order,  duly  authenticated,  shall  receive  such  person  into 
his  custody,  and  thereupon  be  chargeable  for  an  escape,  and 
shall  forthwith  make  a  certificate,  imder  his  hand  and  seal,  of 
such  commitment,  and  transmit  the  same  to  the  court  from 
which  the  order  issued,  and,  if  required,  shall  make  and  deliver 
to  such  bail  or  to  his  attorney  a  duplicate  thereof.  Upon  the 
return  of  said  certificate,  the  court  which  made  the  order,  or 
any  judge  thereof,  may  direct  that  an  exoneratur  be  entered 
upon  the  bail-piece,  where  special  bail  shall  hove  been  found, 
or  otherwise  discharge  such  bail."*     "When  a  defendant  is 

6U.  S.  R.  S.,  §  ]018.  IV.  S.  R.  8.,  §  1020. 

eu.  S.  R.  S.,  §  3019.  8U.  S.  R.  S.,  §  943. 
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committed  by  virtue  of  the  order  provided  in  tlie  preceding 
section,  he  shall,  unless  sooner  discharged  by  law,  be  held 
in  jail  until  final  judgment  is  rendered  in  the  suit  in  v?hich  he' 
procured  bail  as  aforesaid,  and  sixty  days  thereafter,  if  such 
judgment  is  rendered ,  against  him,  in ,  order  that  he  may  be 
charged  in  execution,  which  may,  in  such  cases,  be  directed  to 
and  served  by  the  marshal  in  whose  custody  he  is."'  "Bail 
and  affidavits,  when  required  or  allowed  in  any  civil  cause  in 
any  Circuit  or  District  Court,  may  be  taken  by  a  commissioner 
of  the  Circuit  Court  for  the  district ;  and  such  acknowledgments 
of  bail  and  affidavits  shall  have  the  same  effect  as  if  taken 
before  any  judge  of  such  courts."  ^''  "When  a  bail-bond  is  given 
for  the  appearance  of  any  person  to  answer  in  the  District  or 
Circuit  Court  for  the  District  of  Kentucky,  the  clerk  of  such 
court  shall  call  the  party  at  the  time  he  is  bound  to  appear. 
If  the  party  fails,  the  clerk  shall  enter  such  failure  on  his 
minutes,  and  on  said  entry  judgment  may  afterward  be  made 
of  record  by  the  court ;  but  if  the  party  appears,  the  clerk  shall 
take  another  bond,  with  sureties  similar  to  the  first,  for  further 
appearajice  at  the  next  suqc'eeding  term  of  the  court,  and  if  the 
party  fails  to  give  such  other  bond  and-  surety,  he  shall  stand 
committed  by.  order  of  the  clerk  until  he  complies."  ^^  "Recog- 
nizances of  special  bail  may  be  taken  de  bene  esse  by  the  clerks 
of  the  Circuit  and  District  Courts,  in  the  absence  or  in  case  .of 
the  disability  of  the  judges,  in  any  action  depending  in  either 
of  the  said  courts,  where  special  bail  is  demandable."  '*  The 
act  of  March  3,  18T9,  giving  the  Circuit  Courts^  jurisdiction 
over  writs  of  error  to  certa,in  judgments  of  conviction  of  crime, 
provides:  "Within  one  year  next  after  the  end  of  the  term  at 
which  such  sentence  shall  be  pronounced,  and  not  after,  the 
respondent  may  petition  for  a  writ  of  error  from  the  judgment 
of  the  district  court  in  the  cases  named  in  the  preceding  sec- 
tion, which  petition  shall  be  presented  to  the  circuit  judge  or' 
circuit  justice  in  term  ar  vacation,  who,  on  consideration  of  the 
importance  and  difficulty  of  the  questions  presented  in  the 
record,  may  allow  such  writ  of  error,  and  may  order  that  such 
writ  shall  operate  as  a  stay  for  proceedings  under  the  sentence ; 
but  the  allowance  of  such  writ  shall  not  so  operate  without 

9U.  S.  R.'S.,  §  944.  11 U.  S.  B.  S.,  §  946. 

30  U.  S.  R.  S.,  §  945.  12  U.  S.  R.  S.,  §  947. 

Fed.  Prac.  Vol.  It.— 104. 
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such  order.  The  judge  or  justice  allowing  such  writ  of  error 
shall  take  a  bond  with  sufficient  sureties  that  the  same  shall  bo 
prosecuted  to  effect,  and  that  the  respondent  shall  abide  the 
judgment  of  the  Circuit  Court  thereon.  And  if  the  writ  shall 
be  allowed  to.  operate  as  a  stay  in  proceedings  under  the  sen- 
tence, bail  may  in  like  manner  be  taken  for  the  appearance  of 
the  respondent  of  the  term  of  the  Circuit  Court  to  which  such 
Writ  of  error  shall  be  returnable,  and  that  he  will  not  depart 
without  leave  of  court."  ^'  This  applies  to  a  certain  extent  to 
the  review  by  the  Circuit  Court  of  Appeals  of  convictions  of 
crime."  The  Supreme  Court  Eules  provide :  "1.  Pending  an 
appeal  from  the  final  decision  of  any  court  or  judge  declining 
to  grant  the  writ  of  habeas  corpus,  the  custody  of  the  prisoners 
shall  not  be  disturbed.  2.  Pending  an  appeal  from  the,  final 
decision  of  any  court  or  judge  discharging  the  writ  after  it 
has  been  issued,  the  prisoner  shall  be  remanded  to  the  custody 
from  which  he  was  taken  by  the  writ,  or  shall,  for  good  cause 
shown,  be  detained  in  custody  of  the  court  or  judge,  or  be  en- 
larged upon  recognizance,  as  hereinafter  provided.  3,  Pending 
an  appeal  from  the  final  decision  of  any  court  or  judge  dis- 
•eharging  the  prisoner,  he  shall  be  enlarged  upon  recognizance, 
with  surety,  for  appearance  to  answer  the  judgment  of  the  ap- 
pellate court,  except  where,  for  special  reasons,  sureties  ought 
not  to  be  required."  '*  "Where  such  writ  of  error  is  allowed  in 
the  case  of  a  conviction  of  an  infamous  crime,  or  in  any  other 
criminal  case  in  which  it  will  lie  under  said  sections  5  and  6,^® 
the  Circuit  Court  or  District  Court,  or  any  justice  or  judge 
thereof,  shall  have  power,  after  the  citation  is  served,  to  admit 
the  accused  to  bail  in  such  amount  as  may  be  fixed."  " 

The  Eighth  Amendment  to  the  Federal  Constitution  ordains : 
"Excessive  bail  shall  not  be  required."  " 

13  20  St.  at  L.  354,  c.  176,  §  2.  18  U.    S.    v.   Lawrence,    4    Crancli 

1*  Hudson   V.    Parker,    156   U.   S.  C.  C.  518,  Fed.  Cas.  No.  15,577. 

277,  39  L.  ed.  424.  In  U.  S.  v.  Brawner,  7  Fed.  86, 

15  Supreme  Court  Eule  34;  supra,  the  amount  of  bail  was  reduced 
§  467.  from  $5,000  to  $2,500. 

16  In  reference  to  writs  of  error  For  authorities  on  the  amount  of 
•direct  from  a  District  Court  to  the  bail,  see  U.  S.  v.  Petit,  11  Fed.  58- 
Supreme  Court.  Smith  v.  Lee,  13  Fed.  28. 

17  Supreme  Court  Rule  36,  subdi- 
vision 2. 
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Bail  is  the  taking  of  security  for  tlie  appearance  of  the  party- 
accused  at  the  court  at  the  time  and  place  for  trial  or  arraign- 
ment," P:iieviously  to  the  Keyised  Statutes,  it  was  said  to  be 
doubtful  whether  the  court  had  the  right  to  bail  anyone  in- 
dicted for  high  treason.^"  A  prisoner  held  for  conspiracy  may 
be  bailed,**  The  court  in  its  discretion  may,  pending  depor- 
tation proceedings  or  proceedings  to  review  the  same,  allow  the 
prisoner  to  be  at  large  on  bail,**  but  not,  it  has  been 'held,  in 
extradition  proceedings.^', .  Where  a  prisoner  has  been  remanded 
to  the  custody  of  State  officers,  in  pursuance  of  the  Supreme 
Court  rules,  pending  an  appeal  from  a  decision  of  a  court  of 
the  TJnited  States,  discharging ,  his  writ- of  habeas  corpus,  the 
Federal  court  has  no  jurisdiction  to  adniit  him  to  bail.**  When 
a  party,  who  is  under  bail,  absconds, ,  he  cannot,  when  he  is 
captured,  ,de]jiand  that  he  be  comraitted  to  bail  as  a  matter  of 
right  J  *°  but  the  court  has  discretionary  power  to  do  so.**  In 
the  latter  case,  an  additional  recognizance  is  usually  reqiiired.*' 
A.  prisoner  may  be  admitted  to  bail,  although  his  plea  of  not 
guilty  has  been  stricken  out  during  the  term  that  it  was 
entered.*''  The  bail  must  be  takqn  "agreeably  to  the  usual  mode 
of  jprpcess  against  offenders  in  such  State."  **  Where  the  magis- 
trates have  the  power  to  admit  to  bail,  the  United  States  Com- 
missioner, before  whom  the  accused  is  brought  after  his  arrest, 
may  do  so ;'"  but  where  the  magistrates  have  no  such  power,  it 
has  been  held  that  the  United  States  Commissioners  have  not.*' 

19  U.  S.  V.  Case,  8  Blatchf .  250,  ««  Case  of  Eobt.  M.  Lee,  6  Phila. 
Fed.  Cas.  No.  14742.  96. 

20  Burr's  Trial,  I,,  pp.  18,  104,  2' U.  S.  v.  Feely,  1  Brock.  255, 
.310;   U.   S.  V.  Hamilton,  3.  ballas.  Fed.  Cas.  No.  15,082. 

17,  1  L.  ed.  490.  28  Bassett  v.   U.   S.,   9   Wall;   38, 

21  U.  S.  V.  Jones,  3  Wash.  C.  0.  19  L.  ed.  548.  See  U.  S.  v.  Horton's 
224,  :Fed.  Cas.  No.  15,495.  Securities,   2  Dillon,   94,   Fed.   Cas. 

22  Re   Chin   Wah,   182   Fed.   256 ;  No.  15,393. 

E(o  parte  Be  Castro,   S.  D.  N.  Y.,  29  u.  S.  R.  S.,  §   1014;   V.  S.  v. 

1913.  Eundlett,    2    Curtis,    41,    Fed.    Cas. 

23  Wright  V.  Henkel,  190  U.  S.  40,      No.  16,208. 

62,  47   L.  ed.   948,  956;   Be  Kaine,  SOU.  S.  v.  Rundlett,  2  Curtis,  41, 

10  N.  Y.  Leg.  Obs.  257,  Fed.  Cas.-  Fed.    Cas.    No.    16,208  r    U.    S.    v. 

No.  7,598;  Re  Ca,rrier,  57  Fed.  578.  Sauer,  73  Fed.  671. 

But  see  Re  Mitchell,  171  Fed.  289.  81  U.   S.  v.   Case,   8  Blatchf.  250, 

24  Re  Bissert,  113  Fed.  12.  Fed.  Cas.'  No.  14,742.     See  TJ.  S.  v. 

25  Case  of  Robt.  M.  Lee,  6  Phila.  Sauer,  73  Fed.  671. 
96. 
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In  a  later  case,  however,  it  was  said-:  "The  power  to  take  bail 
for  the  appearance  for  trial  before  the  proper  court,  of  one 
charged  with  crime  against  the  United  States,  is  expressly 
conferred  upon — among  other  officers — any  Commissioner  of 
a  Circuit  Co\irt  of  the  United  States."  '*  It  has  been  held  that 
a  justice  of  the  peace  has  no  power  to  admit  to  bail  after  a  com- 
mitment ; ''  but  a  commissioner,  after  a  commitment  to  await 
the  issue  of  a  warrant  of  removal  by  a  District  judge,  may 
admit  to  bail  the  person  committed  by  him.'*  It  has  been  held 
that  a  commissioner  may  admit  the  accused  to  bail  aftier  an 
indictment.''  The  clerk  of  the  court,'*  or  it  seems  a  United 
States  Commissioner,"  may  take  the  acknowledgment  and 
justification  of  the  principal  and  sureties  upon  a  bail  bond  or 
recognizance,  when  he  is  required  by  the  court  to  do  so.  No 
person  has  an  absolute  right  to  bail  during  his  trial,  although 
bail  may  be  allowed  in  the  discretion  of  the  court  in  a  case 
where  the  punishment  is  not  capital."  The  trial  court  may  in 
its  discretion  grant  a  supersedeas,  after  conviction,  in  order  to 
allow  the  convict  to  sue  out  a  writ  of  error."  Upon  a  writ  of 
error  f rdm  the  Supreme  Court  of  the  United  States  to  review 
a  judgment  of  conviction  of  an  infamous  crime  which  is  not 
capital,  or  persons  with  whom  any  justice  of  the  Supreme 
Court,  or  any  Circuit  or  District  Judge,  may,  after 
the  citation  is  served,  admit  the  accused  to  bail.*"  The  justice 
who  signs  the  citation  and  grants  a  supersedeas  may  order  the 
prisoner,  after  the  service  of  the  citation  to  be  admitted  to  bail 
by  the  judge  before  whom  the  conviction  was  had,  upon  giving 
a  bond  in  a  certain  sum,  in  proper  form  and  with  sufficient 
sureties.*^     An  appearance  bond  in  addition  to  a  supersedeas 

32  U.  S.  V.  Dunbar,  C.  C.  A.,   83  S' U.  S.  v.  Louis,  149  Fed.  277. 
Fed.  15],  154,  27  C.  C.  A.  488;  U.  38  U.  S.  v.  Rice,  192  Fed.  720. 

S.  V.  Louis,  149  Fed.  277.  89  U.  S.  v.  Gibson,  188  Fed.  396. 

33  U.  S.  V.  Faw,  1  Cranch  C.  C.  « Hudson    v.   Parker,    156   U.    S. 
486,  Fed.  Cas.  No.  15,078.  ,  277,  285,  15  Sup.  Ct.  450,  39  L.  ed. 

34  U.   S.  V.  Volz,   14  Blatchf.   15,  424;   s.  c.  below,  U.  S.  v.  Hudson, 
Fed.  Cas.  No.  16,627.  05  Fed.  68. 

36Hoeffner  v.  U.  S.,  C.  C.  A.,  87  "Hudson   v.   Parker,   156   U.    S. 

Fed.  185,  30  C.  C.  A.  610.  277,  15  Sup.  Ct.  450,-39  L.  ed.  424. 

36  U.  S.  V.  Evans,  2  Fed.  147; 
Hunt  V.  U.  S.,  C.  C.  A.,  63  Fed.  568, 
11  C.  C.  A.  340. 
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bond  is  necessary  to  allow  the  prisoner  to  go  at  large.*"  If 
that  judge  refuses  to  admit  the  prisoner  to  bail,  he  may  be 
compelled  to  do  so  by  the  writ  of  mandamus,  issued  from  the 
Supreme  Court  of  the  United  States.*'  The  Circuit  Court  of 
Appeals  may  admit  to  bail,  pending  a  writ  of  error,  a  prisoner, 
after  his  conviction  of  a  crime  that  is  not  capital.**  After  the 
conviction  has  been  affirmed,  pending  a  njiotion  for  a  rehearing, 
the  prisoner  may  be  allowed  to  remain  at  large  on  bail ;  *'  but 
the  Circuit  Court  of  Appeals  has  no  power,  when  its  judgment 
is  final,  to  continue  his  bail  or  to  admit  him  to  new  bail  pending 
his  application  to  the  Supreme  Court  for  a  writ  of  certiorari, 


M  Hardesty  v.  U.  S.,  C.  C.  A.,  184 
Fed.  269. 

43  Hudson  V.  Parker,  156  U.  S. 
277,  16  Sup,  Ct.  ,450,  39,L.  ed.  424; 
supra,  §  457. 

« McKnight  v.  U.  S.,  C.  C.  A., 
113  Fed.  451,  453,  51  C.  C.  A.  285; 
per  Lurton,  J.:  It  has  been  said 
by  the  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit:  "Detention  pend- 
ing the  writ  is  only  for-  purpose  of 
securing  the  attendance  of  the  con- 
victed person  after  the  determina- 
tion of  his  proceediings  in  error. 
If  this  can  or  will  be  done  by  re- 
quiring bail,  there  is  no  excuse  for 
refusing  or  denying  such  relief. 
This  seems  to  be  the  view  taken  of 
the  thing  and  policy  of  the  statute 
of  the  United  States;  for  in  Hudson 
V.  Parker,  cited  above,  the  cojirt 
said.  'The  Statutes  of  the  United 
States  hjive  been  framed  upon  this 
theory ;  that  a  person  accused  of 
crime  shall  not,  until  he  has  been 
finally  adjudged  guilty  in  the  court 
of  last  resort,  be  absolutely  com- 
pelled to  undergo  punishment,  but 
may  be  admitted  to  bail,  not  only 
after  arrest  and  before  trial,  but 
after  conviction  and  pending  a  writ 
of  error.'  The  fact  that  bail  has 
been  refused  by  the  trial  judge, 
though    not    conclusive,    is    a    fact 


which  would  make  it  more  seemly, 
in  the  absence  of  some  great  ur- 
gency, that  further  application 
should  be  made  to  the  appellate 
court,  which,  by  virtue  of  its  appel- 
late jurisdiction,  may  properly  be 
called  upon  to  make  all  proper  or- 
ders for  the  custody  of  the  defend- 
ant pending  the  hearing  of  his  writ 
or  error.  We  quite  agree  with  the 
counsel  for  the  government,  that  all 
presumption  of  innocence  is  gone 
after  conviction,  and  that  proceed- 
ings resorted  to  for  the  mere  pur- 
pose of  delay  should  be  discouraged. 
We  do  not,  however,  deem  it  wise, 
or  in  harmony  with  the  'humane 
principles  of  our  law,  that  proceed- 
,  ings  to  review  alleged  error  commit- 
ted upon  the  trial  of  a  defendant 
should  be  so  far  discouraged  as  to 
altogether  deny  the  right  to  bail  in 
that  class  of  cases  deemed  bailable 
before  conviction."  The  Circuit 
Court  of  Appeals  for  the  Second 
Circuit  will  rarely,  before  a  bill  of, 
exceptions  has  been  prepared,  admit 
a  prisoner  to  bail  after  conviction, 
pending  a  writ  of  error,  when  the 
trial  judge  has  refused  to  do  so. 
U.  S.  V.  Morse,  C.  C.  'A.,  Second  Cir- 
cuit, Nov.  1. 

'« Walsh  V.  U.  S.,  C.  C.  A„  174 
Fed.  621. 
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although  it  may,  for  good  cause  shown,  defer  the  beginning  of 
his  sentence  for  a  reasonable  time.*^  A  judge  of  a  District 
Court,  after  a  writ  of  error  to  review  a  judgment  of  conviction, 
may  grant  a  stay  of  proceedings,  when  iJhe  punishment ,  was 
imprisonment  in  a  penitentiary,  so  as  to  keep  the  prisoner  in 
the  county  jail  pending  proceedings  upon  hig  writ  of  error.*'' 
It  has  been  held  that,  pending  a  writ  of  error,  bail  should  be 
allowed  only  for  a  time  sufficient  to  insure  the  filing  of  the 
transcript  in  the  court  of  review  within  a  reasonable  time, 
reserving  the  question  of  further  bail  until  the  lapse  of  the  time 
thus  fixed.*'  Bail  has  been  denied  pending  a,  writ  of  error  until 
after  an  application  had  been  made  to  the  Supreme  Court  for , 
the  advancement  of  the  cause,  because  the  plaintiff  in  error  was 
imprisoned.*^  It  has  been  held  that  three  successive  convictions 
of  a  defendant,  upon  the  same '  indictment,  is  no  sufficient 
ground  for  denying  him  bail  pending  his  third  writ  of  error.'" 
The  continuance  of  a  case  is,  in  itself,  no  cause  for  admis- 
sion to  bail ;  *^  but  if  the  prisoner  is  sick,  and  the  nature  of 
his  disease  is  such  that  confinement  must  be  injurious  and 
may  be  fatal  to  him,  he  may  be  admitted  to  bail.^^  Ordinarily, 
money  will  not  be  taken  in  lieu  of  bail,**  but  thi^  has  been 
done  by  a  special  order  of  the  court.'*  A  recognizance  or  bail 
bond  is  void  if  it  does  not  set  forth  an  act  that  is  made  an 
offense  by  a  statute  of  the  United  States ; ''  but  it  is  sufficient 
if  it  sets  out  an  offense  punishable  under  an  act  of  Congress, 
without  stating  the  particulars.'*    It  has  been  said  that,  where 

46  Walsh"  V.  U,.  S.,  177  Fed.  208. .  B4  u.   S.,  v.  N^ely,   178   Fed.   748. 

*'  Order  of  Lacombe,  J.,  in  U.  S.  Tt   was   said    to   be    against   public 

V.  Morse   (C.  C),  S.  D.  N.  Y.,  Nov.  policy  to  permit  the  United  States 

6,  1908.  to  attach  the  deposit  in  a  civil  suit. 

«McKnight  V.   U.   S.,   C.   C.  A.,  Ibid. 

113  Fed,  451,  51  C.  C.  A.  285.  66  u.  S.  v.  Hand,  6  McLean,  274, 

«TJ.  S.  V.  Simmons,  47  Fed.  723,  Fed.  Gas.  No.  15,296. 

14  L.E.A.  78.  68U.  S.  V.  Dennis,   1   Bond.   103, 

EOMcKnight  v.   U.   S.,   C.   C.   A.,  Fed.  Gas.  No.  14,949.     Thus,  a  re- 

113  Fed.  451,  51  G.  C.  A.  285.  cital  that  the  defendant  "conspired 

51 U.  S.  V.  Jones,  3  Wash.  C.  C.  to   defraud   the   United   States,"   is 

224,  Fed.  Gas.  No.  15,495.  sufficient,  without  stating  the  num- 

58  U.  ^,-'V7-Jones,  3  Wash.  G.  C.  ber   of   the   section    of   the   Revised 

224,  Fed.  Gas.  No.  15,495.  Statutes  alleged  to  have  been  vio- 

53  U.  S.  V.  Faw,  1  Granoh  G.  C.  lated,  or   the  date   of  the  eommis- 

480,  Fed.  Gas.  No.  15,078.  sion  of  the  alleged  offense,  U.  S.  v. 
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the  indietnient  does  not  charge  an  indictable  offense,  the 
amount  of,  bail  is  in  the  discretion  of  the  magistrate.^''  Separate 
bonds  or  recognizances  must  be  given  for  separate  offenses.'* 
Where  the  commissioner  required  two  separate  recognizances, 
each  for  a,  certain  sum,  and  a  single  recognizance  for  the  total 
amount  was  given,  it  was  held  that  it  was  void  and  did  not  bind 
the  sureties.*'  Where  a  person,  whose  name  did  not  appear  in 
the  body  of  a  recognizance,  signed  the  same  on  a  subsequent  day 
to  the  signature  of  a  surety  therein  named ;  it  was  held  that  he 
was  not  bound.*"  It  has  been  held  that,  where  the  magistrate 
certifies  the  acknowledgment  of  the  parties  to  a  recogTiizance, 
it  is  valid,  although  they  do  not  sign  the  same.**  Where  a 
doubtful  question  of  law  was  involved,  the  court  accepted  a 
single  surety.**  It  has  been  held  that  a  bail  bond  should  not 
be  accepted  when  the  sureties  thereupon  have  indemnified  them- 
selves by  taking  bonds  from  the  accused  and  others ;  **  and  sure- 
ties upon  a  bail  bond,  in  a  criminal  case,  cannot  recover  against 
the  defendant  or  his  eistate  the  amount  they  are  compelled  to 
pay' by  reason  of  his  default.**  It  has  been  held  that  a  magistrate 


Duiibar,  C.  C.  A.,'  83  Fed.  151,  27 
C.  C..  A.  488;  or  the  pei-son  defend- 
ant ,  conspired,  or  the  acts  of  the 
conspiracy,  U.  S.  v.  Dunbar,  C.  C. 
A.,  83  Fed.  151,  27  C.  C.  A.  488; 
and  so  is  a  recjtal  that  defendant 
"unlawfully  aided  and  abetted  the 
landing  of  Chinese  laborers  in  the 
United  States."  U.  S.  v.  Dunbar,  C. 
C.  A.,  83  Fed.  151,  27  C.  C.  A.  488. 
But,  where  a  State  statute  required 
a  bail  bond  to  name  the  offense,  of 
which  defendant  was  accused,  it  was 
held  that  such  a  bond,  taken  by  the 
United  States  Commissioner  recit- 
ing that  defendant  was  charged 
with  concealing  smuggled  goods,  but 
not  stating  that  he  did  so  knowing 
the  same  to  be  smuggled,  w-as  in- 
valid.   U.  S.  V.  Sauer,  73  Fed.  671. 

S7U.,  S.  V.  Smith,  4  Cranch  C.  C. 
727i  Fed.Cas.  No.  16,330.        . 

58  U.  S.  V.  Goldstein's  Sureties,  1 
Dillon,  413,  Fed.  Cas.  No.  15,226. 


59  U.  S.  V.  Goldstein's  Sureties,  1 
Dillon,  433,  Fed.  Cas.,  No.  15,226-. 

60  U.  S.  V.  Pickett,  1  Bond,  123, 
Fed.  Cas.  No.  16,043. 

'    61 U.  S.  T.  Pickett,  1  Bond,   123, 
Fed.   Cas.  No.   16,043. 

68  U.  S.  V.  Petit,:  11  Fed.  58.,  It 
has  been  said  that  a  bail  bond,  as 
regards  its  legal  status,  differs  in 
no  respect  from  a  bond  given  by  an 
individual  surety.  Ex  parte  Mar- 
rin,  164  Fed.  631. 

63  U.  S.  V.  Simmons,  14  L.R.A.  78, 
47  Fed.  575. 

64  U.  S.  V.  Ryder,  110  U.  S.  729, 
4  Sup.  Ct.  196,  28  L.  ed.  308.  Con- 
tra, Moloney  v.  Nelson,  158  N.  Y. 
351;  Carr  v.  Davis,  64  W.  Va.  522, 
20  L.E.A.(N.S.)  58.'  See  also  Simp- 
son V.  Roberts,  35  Ga.  180;  Holker 
V.  Hennessey-,  143  Mo.  80,  44  S.  W. 
794,  65  Am.  St.  Rep.  642;  People 
V.  Skidmore,  17  Cal.  261 ;  Anderson 
V.  Spence,  72  Ind.  315,  37  Am.  Rep. 
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has  no  power  to  take  bail  requiring  an  appearance  from  day  to 
day  pending  the  preliminary  examination ;  *°  bat  such  recogni- 
zance, after  an  indictment,  was  held  to  be  good.*®  Where  the 
accused  has  given  bail  to  appear  in  court,  he  must  appear  upon 
ihe  first  day  of  the  term,  and  he  does  not  have  the  whole. term 
within  which  to  appear.*'"  Where  the  recognizance  stipulated 
for  the  appearance  of  the  accused  at  the  next  term,  and  at  any 
subsequent  term  to  be  thereafter  held,  it  was  held  that  it  con- 
templated only  such  subsequent  term  as  followed  in  regular 
succession  in  the  course  of  the  business  of  the  court,  and  that 
an  agreement  to  continue  the  case  for  an  indefinite  period  dis- 
charged the  bail.*'  Where  the  accused  appeared  in  conformity 
with  his  recognizance,  at  the  next  term,  and  the  court  passed 
away  without  taking  any  order  in  respect  to  him,  it  was  held 
that  he  was  discharged.*'  Where  the  undertaking  provided  that 
the  sureties  should  produce  the  defendant,,  "whenever  requested 
to  do  so,"  it  was  held  that  no  request  or  notice  was  required 
to  bind  them,  except  that  duly  given  in  open  court  at  the  time 
regularly  set  for  the  trial.™  Where  a  defendant  to  a  criminal 
prosecution,  in  a  State  court,  removed  the  cause  after  he  had 
given  bail,  it  was  held  that  the  bond  was  not  forfeited  by  his 
failure  to  appear  in  the  State  court  after  the  removal.'"  Where 
a  judicial  vacancy  occurred  by  the  death  of  the  District  Judge, 
it  was  held  that  a  bail  bond  was  continued  in  force,  both  against 
the  principal  and  sureties,  until  the  next  term  after  the  appoint- 
ment and  qualification  of  the  next  incumbent.''* 

The  obligation  of  a  surety  upon  a  bail  bond  binds  his  estate 
after  his  death.''^    The  death  of  the  principal  after  default  and 

162.     In  Essig  v.  Turner,  60  Wash.  68  Reese  v.  U.  8.,  9  Wall.  13,    19 

175,  110  Pac.  998,  held  that  a  con-  L.  ed.  541. 

tract  to  indemnify  the  bail  upon  a  69  U.  S.  v.  Burr,  1  Burr's  Trial, 

bond  taken  in  criminal  proceedings  79. 

in    a    court    of    the    United    States-  70  U.  S.  v.  Dunbar,  C.  C.  A.,  8;j 

might    be    enforced    in    the    State  Fed.  151,  27  C.  C.  A.  488. 

court.  71  Davis    v.    South   Carolina,    107 

65  U.  S.  V.   Case,   8  Blatchf.  250,  U.  S.  597,  2  Sup.  Ct.  636,  27  L.  ed. 
Fed.  Cas.  No.  14,742.  574. 

66  U.  S.  V.  \Vhite,  5  Cranch,  C.  C.  72  U.  S.  v.  Murphy,  82  Fed.  893. 
368,  Fed.  Cas.  No.  16,678.  73  u.  S.  v.  Keiver,  56  Fed.  422. 

67  U.  S.  V.  Hodgkin,  1  Cranch  C. 
C.  510,  Fed.  Cas.  No.  15,375. 
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forfeiture  does  not  exonerate  the  sureties.''*  It  has,  been  held 
that  the  arrest,  conviction  and  imprisonment  of  the  accused 
under  State  laws,  when  they  occur  subsequent  to  the  recogni- 
zance, do  not  exonerate  the  bail  from  their  obligation  to  pro- 
duce him ; ''°  but  where,  at  the  time  of  the  arrest,  under  process 
of  the  United  States,  the  accused  was  under  bail  to  the  State 
court  in  a  previous  prosecution,  it  was  held  that  his  bail  in  the 
Federal  court  were  by  subsequent  imprisonment  under  the 
State  law,  relieved  from  their  obligation.'*  The  removal  of  a 
prisoner  from  one  Federal  district  to  another  might  exonerate 
his  bail  in  the  former  district. 

Where  the  accused  has  been  actually  surrendered  the  court 
may  endorse  the  discharge  and  exoneratur  of  the  bail,  nunc  pro 
tunc,  upon  the  trial  of  a  proceeding  to  enforce  the  bail  bond.™ 

During  the  term  at  which  a  bail  bond  or  recognizance  is  for- 
feited, if  he  appfears  and  submits  to  the  jurisdiction  of  the 
courtj  the  court  may  take  off  the  forfeiture.™ 

A  party  who  has  forfeited  his  bail  may  be  subsequently  ar- 
rested.'" 

A  party  who  has  forfeited  his  bail  cannot  move  in  arrest  of 
judgment  until  he  personally  appears  and  submits  himself  to 
the  jurisdiction.'* 

Sureties  cannot  defend  a  proceeding  to  enforce  their  recog- 
nizance or  bail  bond  upon  the  ground  that  the  indictment 
against  their  priijcipal  was  bad,'^  or  that  the  statute  of  limi- 

74  U.  S.  V.  Van  Fossen,  1  Dillon,  ceeding  against  the  bail   upon  the 

406,  Fed.  Cas.  No.  16,607.  bond.      See   Ex   parte   Marrin,    164 

«U.  S.  V.  Van  Fossen,  1  Dillon,  Fed.  631. 
406,  Fed.  Cas.  No.  16,607.     In  Peo-  76  Re  James,  18  Fed.  853. 
pie  ex  rel.  Am.  Surety  Oo.  v.  Ben-  "Peckham  v.  Henkel,  216  U.  S. 
ham,  71  Misc.    (N.  Y.)    34.5.  Gaye-  483,  54  L.  ed.  579. 
gan,  J.;  held  that  where,  pending  a  '8  u.  S.  V.  Stevens,  16  Fed.  101. 
writ  of  error  to  review  the  convic-  1^  U.   S.   v.   Feely,   1   Brock.   255, 
tion  in  a.  Federal  court  in  another  Fed.  Cas.  No.  15,082;  U.  S.  v.  Bar- 
district,  the  plaintiff  in  error  was  ger,  20  Fed.  500. 
convicted,  sentenced  and  imprisoned  ^'^  Ex    parte    Milburn,    9    Peters, 
in  the  State  court  for  another  crime,  704,  9  L.  ed.  280. 
his  bail  could  not  obtain  the  sur-  81  U.  S.  v.  Askins,  4  Cranch  C.  C. 
render  by  the  State  to  the  Federal  98,  Fed.  Cas.  No.   14,47] ;   U.  S.  v. 
couj't,  the  authorities  of  the  United  Erskine,  4  Cranch   C.  C.  299,  Fed. 
States  not"  having  joined  in  the  ap-  Cas.  No.  15,057. 
plication,   although  they   were   pro-  82  U.  S.  v.  Evans,  2  Fed.  147. 
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tations  had  run  against  the  prosecution,'^  ,  It  has  heen.  held 
that  the  fact  there  was  an  appearance ,  or  discontinuance  after 
a  forfeiture  of  a  bail  hqnd  is  not  a  legal  defense  to  an  action 
thereupon.'*  It  is  no  defense  to  such  action  that  the  defendant 
was  misled  or  misinformed  as  to  the  contents  and  effects  of 
the,  bond,  when  there  is  no  proof  of  fraud  nor  incapacity  to 
read.'*  A  complaint  in  an  action  on  a  bail  bond  was,  held  to 
be  fatally  defective  when  it  did  not  allege  that  crimina]  pro- 
ceedings had  been  commenced  against  the  principal, ,  or  that 
there  had  been  an  examination  before  the  proper  officer,  at 
which  reasonable  cause  for  belief  in  his  guilt  appeared,  or  that 
he  had  been  by  anyone  held  to  bail  or  required  to  give  any  bail.'* 
It  has  been  held  that  a  judgment  nisi^  without  notice  to  the 
sureties,  cannot  be  issued  upon  a  forfeited  recognizance ,  of 
bail."  The  question  whether  a  proceeding  to  enforce  a  criniinal 
bail  bond  must  be  taken  in  accordance  with  the  practice  of , the 
State,  or  may  pi;oceed  according  to  the  common  law  by  a.  writ 
of  scire  facias;  is  doubtful." 

§  494.  Information*.  A  criminal  information  is  a  written 
accusation,  of  crime,  preferred  by  a :  prosecuting  officer,  with- 
out a  previous  indictment  or  presentment  by  a  grand  jury.^ 
The  Revised  Statutes  provide  that  "all  crimes  and  offenses 
committed  against  the  provisions  of  chapter  seven,  title 
'Crimes,'  which  are  not  infamous,  may  be  prosecuted  either 
by  indictment  or  by  information  filed,  by  a  District  Attorney."  * 

The  Fifth  Amendment  ordains :  "l^o  person  shall  be  held  to 
answer  for  a  capital,  or  otherwise  infamous  crime,  unless  on  a 
presentment  or  indictment  of  a  grand  jury,  except  in  cases 

83  U.  S.  V.  Dunbar,  C.  C.  A.,  83  that  he  gave.  Leary  v.  U.  S.,  C.  C. 
Fed.  351,  27  0.  C.  A.  488.  A.,  170  Fed..  941. 

84  U.  S.  V.  MeGlashen,  66.  Fed.  88  Insley  v.  U.  S.,  150  U.  S.  512, 
537;  reversed  for  want  of  jurisdic-  14  Sup.  Ct.  158,.  37  L.  ed,  1163. 
tion,  MeGlashen  v.  V.  S.,  C.  C.  A.,  See  supra,  §  3685.  It,  is  tpo  late  to 
71  Fed.  434,  18  C.  C.  A.  172.  raise  In  the  court  of  review,  for  the 

85  Taylor  v.  Fleckenstein,  30  Fed.  first  time,  the  objection  that  the 
!)9.  proceedings  were, not  instituted  by 

86  U.  S.  V.  Keiver,  56  Fed.  422.  an  original  action.     Hardesty  v.  U. 

87  U.  S.  V.  Winstead,  12  Fed.  50.  S.,  C.  C.  A.,  184  Fed.  269,  , 
Such   a    judgment   does   jiot    merge  §  49,4.     }  Blackstone,  IV,  308. 
the  obligation  oif  the  surety  and  he  a  U.  S.  R.  S.,  §  1022. 

may  be  sued  upon  the  recogniza.nce 
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arising  in  the  land  or  naval  forces,'  or  in  the  militia  in  actual 
service  in  time  of  War  of  public  danger."  This  forbids  the 
institution  of  a  criminal  prosecution  by  information,  in  any 
ease  where  the  crme  is  punishable  by  imprisonment,  at  hard 
labor,'  or  by  imprisonment  in' a  ppnitentiary  -with  or  without 
hard  labor.*  '.  Offenses  which  are  not  capital,  nor  infamous,  may 
be  prosecuted  by  ;inforniation.'  Such  ,  are  cases  where  the 
offense  is  not  punishable  by  imprisonment  in,a  penitentiary, 
or~  by^  iniprisQiiment , elsewhere,  lyith  ,h9,rd:labor,®,,,,An  infor- 
ina,ti,on  was  held  to,  be  defeptivewhen;  it  set  out  the  effect  of 
a  material  document  wi|thout  reciting  any  of  tthe  contents  of 
the  same,''  An  in,forifQation  cannot  be,  filed  without  leave  of 
the  .court;*  and,th.e  court,  before  granting  leave,  may  .require 
the  prosecutor  to  bring  the  accused  before  the  court  to  show 
cavise,  if  cause  there  be,  against  the  filing  of  the  information.' 
An  information  must  be  suipported  by  an  affidavit '  showing 
probable  cause  for  the  prosecution,  arising  from  facts  within 
the  knowledge  of  the  affiant;^"  or  by  the  depositions  of  wit- 
nesses taken  upon  a  preliminary  examination,'^  ^r  affidavits 
upon  which  a  warrant  of  arrest  against  the  accused  was  previ- 
ously issued,  which  ;ntiay  be  sufficient.'^.  It  seems  that  the 
remedy,  when;  an  inforiiaation  is  filed  without  ,the  proper  affi- 
davits, is  by  a  motion  to  quash  the  same.*'  A  prayer  is  not 
essential  to  the  validity  of  an  information i'* 

»Ea>  por*e  Wilson,  114  TJ.'S.  417,  lo  U.  S.  v.  Tureaud,  20  Fed.  621. 

29  L.  ed.  89.  Although  it  is  supported  by  letters 

iMackin  v.  U.  S.,- 117  U.  S.  348,  purporting  but  not  provepl  to  have 

29  L.  ed.  909.     '       '•  been  written  or  authorized  by  the 

6  U.  S.  V.  Maxwell,  3  Dillon,  275,  accused.    It  has  been  suggested  that 

Fed.  Cas.  No.  15,750;  U.  S.  v.  Shep-  a  county ' clerk's,  certificate  tliait  the 

ard,  1  Abb.  U.  S.  431,  Fed.  Cas.  No.  notary  is  duly  appointed  is  also  re- 
16,273;    U.  S.  v.  Block,   4   Sawyer,  .    riuired.     An  affidayit  containing  no 

211,  Fed.  Cas.  No.  14,609;  U.  S.  v.  venue  is' insufficient.     U.  S.  v.  Bau- 

Baugh,- 1  Fed.  784.     But  see  U.  S.  mert,  179  Fed.  735. 

V.  Joe,  4  Chicago  Legal  News,  105,  "  U.  S.  v.  Polite,  35  Fed.  58.  .  ' 

Fed.  Cas., No. -15,478.  18 Ibid. 

6  U.  S.  V.  Baumert,  179  Fed.  735.  is  U.  S.  v.  Polite,  35  Fed.  58. 

1 V.  S.  V.  WatSon,  17  Fed.  145.  i*  Standard  OH  Co.   v.  Missouri, 

8U.  S.  v.  Smith-  40  Fed.  755;  224  U.  S.  270,  283,  56  L.  ed..760, 

9U.    S.   V.    Smith,   40   Fed,  '755;  t'69. 

infra,  §§  501-505.   '                     ■  '  ' 
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§  495.  Indictments.  The  Fifth  Amendment  ordains :  That 
"no  person  shall  be  held  to  answer  for  a  capital  or  otherwise  in- 
famous crime,  imless  on  a  presentment  or  indictment  of  a"  grand 
jury,  except  in  eases  arising  in  the  land  or  naval  foroes  or  in 
the  militia  when  in  actual  service  in  time  of  war  or .  public 
danger."  *  It  has  been  said  that  this  intends  not  merely  an  in- 
dictment in  form,  but  a  valid  indictment  found  and  presented 
according  to  the  settled  usage  and  established  inode  of  proce- 
dure.* 

An  indictment  is  a  written  accusation  of  one  or  more  per- 
sons of  a  crime  or  misdemeanor,  which  is  preferred  to  and  pre- 
sented upon  oath  by  a  grand  jury.*  The  Revised  Statutes  reg- 
ulate indictments  in  the  courts  of  the  United  States  as  follows: 
"No  indictment  shall  be  found,  nor  shall  any  presentment  be 
made,  without  the  concurrence  of  at  least  twelve  grand  jurors."  * 
The  indictment  need  not  allege  that  it  was  found  by  twelve 
grand  jurors.'  It  is  the  safer  practice  for  the  defendant  to 
move  'to  quash  the  indictment,  when  he  objects  to  the  same  on 
the  ground  that  twelve  grand  jurors  did  not  concur  therein.'"  It 
has  been  held  that,  when  the  defendant  pleads  not  guilty  and 
goes  to  trial  upon  the  merits,  the  objection  that-  twelve  compe- 
tent jurors  did  not  concur  in  the  indictment  is  waived. °  Such 
an  objection  cannot  be  raised  collaterally  by  habeas  corpus  after 
conviction.''  "In  prosecutions  for  perjury  committed  on  exami- 
nation before  a  naval  general  court-martial,  or  for  the  suborna- 
tion thereof,  it  shall  be  sufficient  to  set  forth  the  offense  charged 
on  the  defendant,  without  setting  forth  the  authority  by  which 

§  495.     1  See  supra,  §  381iy  Bur-  proceedings     against     the     accused 

cliett  V.  U.  S.,   C.  C.  A.,  194   Fed.  within    the   meaning    of   the    Fifth 

821.  Amendment,  U.  S.  v.  Price,  163  Fed. 

ZRenigar  v.  U.   S.,  C.  C.  A.,  26  904;   but  that  they  and  tlie  indict- 

L.K.A.  (N.S.)    683,  172  Fed.  646.  ment  are  included  within  the  plirase 

3Blackstone,    IV,    302;    U.    S.    v.  "Any  suit  or  proceeding"  in  §  299 
London,  176  Fed.   976.     An   indict-    '  of  the  Judicial  Code,  36  St.  at  L. 

ment  may  be  presented  by  a  Grand  1087. 

Jury   without    a    preliminary   com-  *  U.  S,  E.  S.,  §  1021. 

plaint  or  arrest.    U.  S.  v.  Baumert,  5  U.   S.   v.   Laws,   2   Lowell,    115, 

179  Fed.  735.    It  has  been  held  that  Fed.  Cas.  No.  15,579. 

the  submission  of  an  indictment  to  6a  Ke  Wilson,  140  U.  S.  575,  35  L. 

a  Grand  Jury  and  the  examination  ed.  513.     Cf.  §  515  infra. 

of  witnesses  before  them  in  relation  6  Ibid, 

to  the  same,  are  no  part  of  criminal  T  Ibid. 
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the  court  was  held,. or  the  particular  matters  brought  before,  or 
intended  to  be  brought  before,  said  court." '  "When  there  are 
several  charges  against  any  person  for  the  same  act  or  transac- 
tion, or  for  two  or  more  acts  or  transactions  connected  together, 
or  for  two  or  more  acts  or  transactions  of  the  same  class  of 
crimes  or  offenses,  which  may  be  properly  joined,  instead  of 
ha'^^^ing  several  indictments  the  whole  may  be  joined  in  one  in- 
dictment in  separate  counts;  and  if  two  or  more  indictments 
are  found  in  such  cases,  the  court  may  order  them  to  be  consoli- 
dated."'® "No  indictment  found  and  presented  by  a  grand 
jury  in  any  District  or  Circuit  or  other  Court  of  the  United 
States  shall  be  deemed  insufficient,  nor  shall  the  trial,  judg- 
ment, or  other  proceeding  thereon  be  affected  by  reason  of  any 
defect  or  imperfection  in  matter  of  form  only,  which  shall  not 
tend  to  the  prejudice  of  the  defendant."  *"  The  description  of 
a  man  by  the  initials  of  his  christian  name  only  is  a  defect  in 
the  indictment,  of  which  advantage  may  be  taken  by  a  plea  in 
abatement,  unless  the  grand  jury  allege  that  his  name-  is  un- 
known to  them  otherwise  than  as  set  forth.'^  A  defendant  may 
be  described  in  the  indictment  under  one  name,  or  otherwise 
called  another  name,  or  alias  another  name.^^ 

§  496.  Caption  of  indictrnent.  The  caption  of  an  indict- 
ment is  a  formal  statement  of  the  proceedings,  which  describes 
the  court  where  the  indictment  was  found,  the  time  and  place 
of  the  finding  of  the  same  and  the  grand  jurors  who  found  it.' 
It  should  also  state  that  the  grand  jurors  were  sworn,  if  such 
was  the  case.^  It  is  a  part  of  the  record.'  Statements  in  the 
caption,  when  referred  to  in  the  body  of  the  indictment,  may 
cure  omissions  in  the  latter.*  A  clerical  error  in  the  caption  of 
an  indictment  will  be  disregarded.' 

8U.  S.  E.  S.,  §  1023.  aBurohett  v.  U.  S.,  C.  C.  A.,  ]94 

9U.  S.  R.  S.,  §  1024.  Fed.  821. 

10  U.  S.  R,  S.y  §  1025.  3  Ibid. 

nU.  S.  V.  Upham,  43  Fed.  68.  A  *U.  S.  v.  Boyden,  1  Lowell,  266, 
description  of  the  defendants  who  24  Fed.  Cas.  No.  14,632;  Common- 
are  named  as  doing  business  under  wealth  v.  Edwards,  4  Gray  (Mass.) 
a  certain  firm  name  and  style  does  1 ;  Commonwealth  v.  Fisher,  7  Gray 
not  prevent  the  indictment  from  (Mass.)  492;  Anderson  v.  State,  104 
being  against  such  individuals.  Ind.  467,  4  N.  E.  63,  5  N.  E.  713  ; 
Schraubstadter  v.  U.  S.,  C.  C.  A.,  State  v.  Buralli  (Nevada),  71  I'ac. 
199  Fed,  568.  532;   22  Cyc.  239. 

18  U.  S.  V.  Polite,  35  Fed.  58.  6  Such  are:  a  mistake  in  the  year 

§  496.     1  22  Cyc.  228.  of  the  term,  when  the  record  shows 
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§  497.  Body  of  indictment.  An  indictment  taust  allege 
every  essential  element  of  the  crime  charged.*  All  that  is  neces- 
sary is:  that  the  indictment  should  charge  the  defendants  with 
the  commission  of  acts,  ^hich  are,  by  a  law  of  the  United  States, 
made  criminal  and  punishable;  and  that  it  contain  a  sufficient 
statement  of  the  particular  facts  to  identify  thfe.  offense  so  that 
the  defendant  may  intelligently  prepare  his  defense  and  plead  a 
judgment  in  bar  of  another  prosecution,  and  that  it  will  enable 
the  court  to  judge  whether  the  acts  alleged,  amount  to  a  crime  in 
law.*     Where  the  statute  provides  a  punishment  for^a  crime 


that  the  grand  jury  was  in  fact  im- 
panelled in  the  current  year,  U.  S. 
V.  Borneraann,  35  Fed.  824;  an  omis- 
sion from  the  caption  of  anything 
to  show  the  organization  or  compo- 
sition of  the  court,  or  who  were 
present  as  constituent  parties  there- 
of, when  the  indictinent  was  re- 
turned; and  of  any  express  recital 
that  it  was  found  by  the  concur- 
rence of  at  least  twelve  jurors,  Caha 
V.  V.  S.,  152  U.  S,  211,  38  L.  ed, 
415;  and  even  a  recital  that  the  in- 
dictment was  found  in  the  Circuit 
Court  of  the  United  States  for  a 
specified  district,  when  in  fact  the 
grand  jury  was  impanelled  in  the 
District  Court  of  the  same  district, 
Ledbetter  v.  U.  S.,  C.  C.  A.,  108 
Fed.  52. 

?  497.  1  U.  S.  V.  Potter,  56  Fed. 
83.  The  statute  providing  that  an 
indictment  is  not  invalidated  by  a 
defect  in  form,  U.  ^.  R.  S.,  §  1025; 
quoted  supra,,  §  495 ;  Renigar  v.  U. 
S.,  C.  C.  A.,  172  Fed.  646.  An  in- 
dictment charging  perjury  before 
"a  competent  tribunal,  to  wit,  be- 
fore the  said  United  States  District 
Clerk  for  the  Northern  District  of 
Texas,"  shall  not  be  vitiated  by  the 
clerical  mistake  in  using  the  word 
"clerk,"  instead  of  "court."  Hogue 
V.  U.  S.,  C.  C.  A.,  192  Fed.  918. 
The  statute  applies  wherb  the  only 


defect  of  which  complaint  is  made 
is  that  some  element  of  the  offense 
is  stated  loosely  and  without  tech- 
nical accuracy.  Horn  v.  U.  S.,  C. 
C.  A.,  182  Fed.  721.  Boes  not  vali- 
date an  indictment,  which  omits  any 
matter  of  substance,  but  is  applica- 
ble where  the  only  defect  of  which 
complaint  is  made,  is  that  some  ele- 
ment of  ,the  offense  is  stated  loosely 
and  without  technical  accuracy. 
Dunbar  y.  U.  S.,  156  U.  S.  3  85,.  39 
L.  ed:'390.  •' 

2  Rosen  v.  U.  S.,  161  U.  S.  29,  40 
L.  ed.  606;  Price  v.  U.  S.,  165  U. 
S.  311,  41  L.  ed.  727;  U.  S.  v.  Gog- 
gin,  1  Fed.  49;  Re  Benson,  58  Fed. 
962.  "It  is  not  sufficient  that  the 
pleader  state  merely  the  facts  from 
which  an  offense  can  be  implied,  or  - 
only  so  many  of  the  essential  ele- 
ments as  in  the  ordinary  experiences 
of  life,  or  even  in  a  statute,  might 
suggest  all  the  other  elements;  but 
he  must  state  in  terms  everything 
necessary  to  constitute  a  criminal 
a'ct.  For  exarriple,  as  is  well  known, 
there  are  no  common-law  offenses 
against  the  Federal  authority;  so 
that  theft  on  shipboard  on  the  open 
seas  would  not  be  punishable  with- 
out a  statute  providing  for  it.  It 
would  be  sufficient  that  slioh  a  stat- 
ute set  out  in  terms  that  larceny  on 
shipboard  on  the  high  seas  should 


■§,497] 


BODY   OF   INDICTMENT. 


166,3 


Ijnowii  to  the  common,,  ;la:v?  ivithout  defining  the  same,  the  in- 
idicijiBeijt  therefor  should  contain  averments  setting  forth  the 


be  punisliable,  with  a;  certain  pen- 
alty nairiedj  but  every  legal  mind 
would  at  once  admit  that,  although 
thi^  Would  be  sufficient  in  the  stat- 
ute, an  indictment  '  which  alleged 
merely  that  the  person  accused  com- 
mitted larceny  on  board  a  certain 
ship,  namjng  it,>  on  the  high  seas, 
embracing  the  entire  phraseology  of 
the  statute,  but  without  details  of 
the  property  stolen  and  of  its  own- 
ership, and  the  other  usual  details, 
would'  be  wholly  insufficient.!.'  So, 
also,'  there  are  cettain  offenses,  es- 
pecially those  arising^  under  the 
revenue  laws,  which  are  punishable 
independently  of  the  intent;  but 
generally  there' can  be  no  crime  un- 
less there  is  a  criminal  purpose. 
Congress,  however,  in  declaring  of- 
fenses, does  not  always  note  this 
distinction  in  the  terms  of  the  stat- 
ute. It  sometimes  prohibits  the  act 
and  declares  the  penalty  in  quite  the 
same  terms,  whether  as'a  part  of 
the  revenue  laws,  where  the  intent 
is  not  always  important,  or  as  part 
of  the  general  criminal  code,  where 
it  is  essential ;  but  in  the  latter  case 
the  courts  '  understand  that  the 
guilty  purpose  is  an  element'  which 
must  be  set  out  in  the  indictment, 
altoough  not  necessarily  in  the 
statute.",  U:.  'S.:v.  -Potter,  56  Fed. 
83,  88,  89,  per  Putnam,  J. ;  citing 
U.  S.  V.  Cajll',  105  U.  S.  611,  26  L. 
ed.  1135.  "Sometimes  a  statute, 
either  through-  embracing  a  great 
many  oflfenses  of  the  same^  class,  or 
for  some  other  reason,  is  so  general 
|n._  its.  terin^  that  the  indictment 
must  allege^  many  particula.rs  which 
the^  statute,  omits."  tj.  S.  v.  Pot- 
ter, 56  Fed.  83,  89,  per  Putnam,  J.; 
citing  U.  1^.  y.  Cruiksha,nk,  -92,  U. ,  S. 


542,  557,  23  L.  ed.  588.  "These  are 
a  few  illustrations  out  of  many 
which  might  be  made»  They  are 
sufficient  to  establish  the  proposi- 
tion that,  while  it  is  ordinarily 
enough  that  the  indictment  declares 
an  offense  in  thfi  language  of  the 
statute,  as  has  many  times  been 
said  by  all  the  courts,  this  is  not 
universally  true,  ajid  does  not  ex- 
cuse the  prosecutor  from  setting  out 
every '  essential  element  constituting 
the  crime.  In  order  to  properly  in- 
form the  accused  of  the  'nature  and 
cause  of  the  accusation,'  within  the 
meaning  of  the  Constitution  and  of 
the  rules  of  the  common  law,  a  lit- 
tle thought  will  make  it  plain,  not 
only  to  the  legal,  but  to  all  other 
educated;  minds,  that  not  only  must 
all  the  elements  of  the  offense  he 
stated  in  the  indictment,  but  that 
also  they  must  be  stated  with  clear- 
ness and  certainty,  and  with  a  suf- 
ficient <iegree  of  particularity  to 
identify  the'  transaction  to  which 
the  indictment  relates  as  to  place, 
persons,  things,  and  '  other  details. 
The  accused  must  receive  sufficient 
information  to  ehahle  liim  to  rea- 
sonably understand,  not  only  the 
nature  of  the  offense,  but  the  pai'- 
ticular  act  or  acts  touching  .which 
be  must  be  prepared  with  his  proof; 
and  when  his  liberty,  and  perhap<( 
his  life,  are  ait  stake,  he  is  noi  to 
be  left  so  'scantily  informed  ag  to 
cause  him  to  rest  his  defense  upon 
tJie  hypothesis  that  he  is  charged 
with  a  certain  act  or  series  of  acts, 
with  the  hazard  of  being  surprised 
by  proofs  on  the  part  of  the  prose- 
cution of  an  .entirely  different  act 
or  series  of, acts,  at  least  so  far  as-, 
such  surprise  can.l^e  avoided  by  rea,- 
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sonable  particularity  and  fullness  of 
description  of  the  alleged  offense." 
.  .  .  "In  addition  to  these  funda- 
mental principles,  the  force  of  which 
all  admit,  there  have  been  certain 
precedents,  including  precise  forms 
of  expression, .  some  of  them  highly 
technical,  in  use  for  so  long  a  pe- 
riod, not  only  with  reference  to 
offenses  long  familiar  to  the  law, 
but  also  with  reference  to  new  of- 
fenses to  which  they  can  be  applied, 
that  they  have  come  to  have  more 
or  less  the  force  of  law.  Some  of 
them  are  undoubtedly  the  relics  of 
what  was  once  essential,  but  not 
unessential.  Others,  perhaps,  were 
the  mere  fashion  of  the  times,  re- 
peated so  often  that  they  are  now 
in  the  mouth  of  every  pleader. 
Some  of  them,  to  the  well-trained 
legal  mind,  seem  to  be  wholly  un- 
essential, the  omission  of  which 
oiight  not  prejudice  any;  yet,  in 
view  of  the  fact  that  ours  is  a  gov- 
ernmefit  of  laws,  and  not  of  men, 
and  of  the  further  fact  that,  when 
the  judiciary  and  the  courts  pull 
away  from  well-known  landmarks, 
they  are  not  apt  to  enter  a  field 
where  their  only  guides  are  the  vary- 
ing individual  and  sometimes  crude 
opinion  of  different  judges,  or  mere 
judicial  discretion,  liable  to  run 
into  a  kind  of  oppression  and  in- 
justice most  detestable,  because 
most  insidious,  the  courts  ordinarily 
adhere  to  these  forms,  precedents, 
and  expressions  until  common  con- 
sent is  united  against  them,  or  the 
legislature  has  expressly  interfered." 
"With  reference  to  all  the  principles 
I  have  stated,  there  seems  to  be  no 
distinction  concerning  either  the 
rules  applicable  to  the  construction 
of  the  statutes,  or  the  requisites  of 
indictments,  on  account  of  the  se- 
verity of  the  punishment   inflicted, 


except  in  behalf  of  capital  offenses, 
or  those  involving  the  liability  of 
imprisonment  for  life,  and  possibly^ 
in  behalf  of  felonies  at  common 
law."  U.  S.  V.  Potter,  56  Fed.  83, 
89,  90,  91,  per  Putnam,  J.;  citing 
U.  S.  v.^Britton,  108  U.  S.  192,  27 
L.  ed.  703.  It  was  held  that  an 
indictment  under  the  election  laws 
was  fatally  defective  when  it  omit- 
ted to  charge  that  the  act  com- 
plained of  took  place  in  connection 
with  the  election  of  a  representative 
in  Congress.  U.  S.  v.,  Morrissey,  32 
Fed.  147.  So  was  an  indictinent 
which  failed  to  aver  that  the  in- 
quiry of  a  supervisor  of  elections, 
which  the  defendant  refused  to  aii- 
swer,  was  made  at  the  place  assigned 
by  the  latter  in  the  registration  list 
as  his  place  of  residence.  U.  S.  v. 
Davis,  6  Fed.  682.  An  indictment 
charging  that  the  defendant,  "being 
then  and  there  an  assistant  clerJi  or 
employee"  in  a  certain  post-office, 
embezzled  a  certain  sum,  the  prop- 
erty of  the  United  States,  was  held 
to  be  defective  because  it  did  not 
allege  that  the  money  came  into  his 
possession  by  virtue  of  his  employ- 
ment. Moore  v.  U.  S.,  160  U.  S. 
268,  40  L.  ed.  422.  It  was  held  that 
an  indictment  charging  the  defend- 
ant with  passing  a  counterfeit  coin, 
to  defraud  a  specified  person,  was 
not  defective  because  it  further 
averred  that  he  passed  the  coin  to 
that  person  or  to  another.  U.  S.  v. 
Bejandio,^  1  Woods,  294,  Fed.  Cas. 
No.  14,561.  In  an  indictment  for 
perjury,  the  materiality  of  the  false 
statement  must  be  shown  in  the  in- 
dictment, either  by  setting  out  the 
facts  from  which  this  appears  as  a 
matter  of  law^  or  by  a  direct  aver- 
ment that  the  matter  falsely  stated 
was  material.  U.  S.  v.  Nelson,  399 
Fed.  464.     An  indictment  charging 
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common  law  ingredients  thereof.'  If  the  crime  was  unknown  to 
the  common  law  and  is  originated  by  stalute,  the  indictment  is 
ordinarily  sufficient  if  the  a,verments  are  in  the  language  of  the 
statute;  provided  that  such  language,  according  to  the  natural 
import  of  the  words,  is  fully  descriptive  of  the  offense;*  unless 
general  or  technical  words  or  phrases  are  us,ed.°  In  the  latter 
case,  the  indictment  must  be  so  speciiic  that  a  defendant  of  or- 
dinary understanding  may  comprehend  what  is  charged.® 
Where  the  statute  provides  that  several  things  connected  by  the 
disjunctive  "or"  shall  constitute  a  crime,  the  indictment  should 
connect  them  by  the  conjunctive  "and"  before  evidence  can  be 
admitted  as  to  more  than  one  act.'  Where  the  indictment  con- 
tains several  counts,  one  may  be'  sufficient  which  refers  to  a 
prior  count  for  a  statement  of  some  of  the  facts  that  it  sets 
forth,*  although  the  count  to  which  it  refers  is  barred  by  the 
statute  of  limitations  or  otherwise  insufficient.®  It  is  the  safer 
practice  always  to  use  the  language  of  the  statute  in  charging  a 
statutory  offense;"  but  that  is  not  required  if  the  averments 
bring  the  charge  within  the  true  meaning  of  the  act.^^  When 
the  statutory  description  of.  the  crime  contains  exceptions,  such 
exceptions  must  be  negatived  in  the  indictment ;  ^*  but  this  is 

a  conspiracy  to  depri\ie  negroes  of  C.  A.,  177  Fed.  902;  Horn  v.  U.  S., 

their   right  to   vote   at   a   Congres-  C.  C.  A.,  ]82  Fed.  721. 

sional  election  need  not  allege  the  3  Aekley  v.  U.   S.,   C.   C.  A.,  200 

names  of  the  voters  whom  the  de-  Fed.  217. 

fendants  intended  to  injure.     U.  S.  *  Ibid. 

V.  Stone,  188  Fed.  836.     An  indict-  6, Potter  v.  U.  S.,  155  U.  S.  438, 

ment  for  misbranding,  in  violation  39  L.  ed.  214;   Aekley  v.  U.  S., 'C. 

of  the  Pure  Food  &  Drugs  Act,  is  C.  A.,  200'  Fed.  217. 

not  invalid  for  failure  to  allege  a  6  Ibid, 
preliminary    investigation    by     the  ,       '  Ibid. 

Department  of  Agriculture,  a  notice  8  Bartholomew  v.  U.  S.,  C.  C.  A., 

to  defendants  of  their  violation,  or  177  Fed.  902. 

that  they  were  gffered  an  .opportuni-  9U.  S.  v.  Ridgway,  199  Fed.  286. 

ty^to  be  heard  before  the  Depart-  W  Potter  v.  U.  S.,  155  U.  S.  438, 

ment.     Schraub^tadter   v.  U.  S.,  C.  39  L.  ed.  214. 

C.   A.,    199   Fed.   568.     For  indict-  "Lemon  v.  U.  S.,  C.  C.  A.,  164 

riients  for  the  offense  of  using  the  Fed.  953. 

mails  for  t>e  purposes  of  fraud,  see  12  y.   S.   v.   Moore,   11   Fed.  248; 

Wilsoij,  V.  U.S.,  C.  C.  A„  190  Fed.  U.  S.  v.  Nelson,  29  Fed.  202;  U.  S- 

427.;  Lemon  V.  U,  S.,  C.  C.  4y,  164  v.  Wood,  159  Fed.  187,  against  the 

Fed.  953;  U.  S.  v.  Bartholomew,  C.  master    of   a   vessel   for   knowingly 
Fed.  Prac.  Vol.  II.— 105. 
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only  necessary  when  the  exception  is  snch  as  to  render  its  nega- 
tion an  essential  part  of  the  definition  of  the  offense.  *'  ^Vhere 
the  exception  or  proviso  is  in  a  subsequent  clause  to  that  defin- 
ing the  offense,  or  is  in  a  subsequent  statute,  it  need  not  be  neg- 
atived in  the  .indictment."  Where  the  offense  is  charged  as 
committed  with  reference  to  two  persons,  who  are  named,  and 
proved  as  to  one  of  them  alone,  the  variance  is  not  fatal."  A 
citation  of  a  statute  ~  on  the  margin  of  an  indictment  is  not  a 
part  of  the -indictment  itself  and  does  not  limit  the  crime  to 
one  described  in  that  statute  alone ;  but  the  indictment  will  be 
good  if  it  states  an  offense  embraced  in  any  statute  then  in 
force. ^®  An  averment  that  an  offense  charged  wa,s  "contrary  tc 
the  form  of  the  statutes  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  United:  States,"  is  a  mere 
conclusion  of.  law,  the  omission  of, which  is  a  matter  of  forni.  and 
immaterial. ^^  . 

When  the  statute  makes  the  criminality  depend  upon  scien^ 
ter,  knowledge  or  intent,  such  knowledge,  *'  or  intent,  as  the 


bringing  a  Chinese  within  the  Unit- 
ed States  and  landing  or  attempt- 
ing to  land  him  "in  contravention 
of  the  provisions  of  this  act."  Act 
of  Sept.  13,  1888,  eh.  1015,  §  9,  25 
St.  at  L.  478,  Comp.  St.  1901, 
p.  1316.  It  has  been  held  that  the 
denials  of  the  truth  of  alleged  fiilse 
representations  may  he  in  the  form 
of  negative  pregnants.  Horn  v.  U. 
S.,  C.  C.  A.,  182  Fed.  721.  For  a 
case  where  the  word  "or,"  which 
was  used  in  both  the  indictment  and 
the  statute,  was  construed  to  mean 
"nor,"  see  Lillis  v.  U.  S.,  C.  C.  A., 
190  Fed.  530. 

13  Shelp  V.  U.  S.,  C.  C.  A.,  81  Fed. 
694,  26  C.  C.  A.,  570,  An  indict- 
ment for  a  crime  committed  in  the 
course  of  bankruptcy  .prpceedings 
against  a  corporation  is  not  objec- 
tionable for  failure  to  deny  that  the 
corporation  was,  within  the  excep- 
tions, not  subject  to  bankruptcy, 
nor  for  omitting  to  allege  tha,t  it 
was   engaged  principally  in   one   of 


the  ocdupationS  specifiejii  as  subject 
to  the  same.  U. .  S.  v.  Freed,  179 
Fed.  236.  Thus,  it  was  held  that 
an  indictment  for  selling  liquor  to 
Indians  in  Alaska,  contrary  to  the 
act  which  forbade  the  same,  "except 
for  medicinal,  mechanical  and  scien- 
tific purposes,"  need  *  not  negative 
the  exception.     Ibid. 

14  U.  S.  V.  Moore,  11  Fed.  248;  U. 
S.  V.  Nelson,  29  Fed.  202. 

15  Bennett  v.  U.  S.,  C.'C.  A.,  194 
Fed.  630. 

16  Williams  v;  U.  "S.,  16S  U.  S. 
382,  18  Sup.  Ct;  92,  42  L.  ed.  509. 

17  Frisbie  v.  U.  S.,  157  U.  S.  160, 
39  L.  ed.  657. 

18  U.  S.  V.  Carll,  105  U.  S.  611, 
26  L.  ed.  1135;  XT.  S.v.  Slenker,  32 
Fed.  691.  An  allegation  that  an  act 
was  done  "unlawfully,  fraudulently, 
cori'tiptly  and  felohioiisly"  is  not 
equivalent  to  an  averment  that  it 
Was  committed  knowingly.  U.  S.  v. 
Kelsev,  42  Fed.  882.  It  has  been 
held  tnat  a  charge  that  the  defend- 
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case  may  be,  must  be  averred."  Otherwise  it  is  said  not.*"  It 
has  been,  said  that  sueb  an  omission  is  a  defect  in  form,  which 
iscured  if  the  point  is  not  taken  until  after  the  trial.        ■ 

Allegations  of  time,  should  Vema^de  with,  approximate  accu- 
racy ;  but,  .when  they  do  not.  apparently  brii^g  the  case  with.in 
the  bar  of  the  statutes  of  limitations,  they  are  ixsually  disregard- 
ed ;  ^*  even,:  it  has  been,  held,  when  they,  are  inconsistent.^' 

The  words  "then  and  there"  are  not  uncertain,  nor  repug- 
nant because  in  one  place  they  may  refer  to  the  whole  of  a  day 
and  in  another  to  only  one  incident  thereof.**  >      '  " 

Voluminous  documents  <  need  not  be  set  forth  in  full,  where 


ant  knowingly  caused'  to  bedepos- 
1.  ited  in  a  post-office,  an  i  ojDseene, 
paper,  is  equivalent  to  an  ayerntient 
that  the  defendant  knew,  that  the, 
paper  was  obscene.  Rosen  v. 'U.'S., 
161  Ul  S.  29,  40  L.  ed.  606;  Price 
V.  U.,  S.,  165  U.  S.  311,  41  L.  ed. 
727;  U.,  S.  V.  CJark,,  37. Fed.  106. 
Contra,  U.  S,  v.  Chase,. 27  Fed.  807; 
r.'S.  V.  'Slenker,  32  Fed.  691;  IConda 
V.  V.  S.,  C.  C.  A.,  106  Fed.  91;  U. 
S.  V.  Ridgwaly,  199  Fed.  286,  where 
the  offense  charged  was  a  misuse  of 
the  mails  in  furtherance  of  a  lot- 
tery. It  has  been  held  that  the 
averment  that  the  defendant  "Icnow- 
ingly  and  wilfully"  assaulted  a  dep- 
uty marshal,  in  the  discharge  of  his 
oTficial  duty,  is  equivalent  to  the 
allegation  that  he  knew  the  -person 
assaulted-to  be  a  deputy  marshal  so 
engaged.  Blake  v.  U.  S.,  C.  C.  A., 
71  Fed.  286;  Naftzger  v.  U.  S.,  C. 
C.  A.,  200  Fed.  494,  where  the  alle- 
gation was  that  stamps  were  stolen 
from  "certain  post  oflices  in  the 
state  of  Kansas. 

19  U.  S.  V.  Conant,  9  Reporter,  36, 
25  Fed.  Cas.  No.  14,844;  U.  S.  v. 
JTackson,  2  Fed.  502;  U.  S.  v.  Jack- 
son, 25  Fed.  548. 

20U.  S.  v.i  Jackson,  25  Fed.  548. 

21  Rosen  v.  U.  S.,  161  U.  S.  29, 


40  L.  ed.  606;  U.  S.  v.  Chase,  27 
Fed.  807.  Omtra,  V.  S.  v.  Slenker, 
32  Fed.  691  (on  a  motion  in  arrest 
of  judgment) . 

'  82  U.  S.  V.  Potter,  56  Fed.  83; 
Eieger  V.  U.  S.,  C.  C.  A.,  107  Fed. 
916.  "On  principle,  ^allegations  of 
time  in  criminal  pleadings  ought  to 
be  made  with  approximate  accura- 
cy; yet,  by  authority  of  a  practice 
which  has  now  continued  so  long 
that  it  must  be  yielded  to,  time  need 
not  be  proved  as  stated  and  these 
allegations  totiching  it  are  the  most 
useless  portions  of  criininal  plead- 
ings." U.  S.  V.  Potter,  56  Fed.  83, 
95,  per  Putiiam,  J.  The  designation 
of  the  year,  in  which  the  oiTense  is 
laid,  by  arabic  figures  without  the 
prefix,  A.  D.,  is  sufficient.  Peters 
i.  V.  S.,  C.  C.  A.,  94  Fed.  127,  36 
C.  C.  A.  105.  A  charge  that  an  of- 
fense was  committed  "on  the  

day"  of  a  month  and  year  named 
is  not  defective  where  any  day  of 
that  month  is  prior  to  the  finding 
of  the  indictment  and  within  the 
period  of  limitation, '  unless  time  is 
of  the  essence  of  the  offense.  U.  S. 
V.  Conrad,  59  Fed.  458. 

83  U.  S.   V.  Jackson,  2   Fed.  502. 
Contra,  U.  S.  v.  Potter,  56  Fed.  83. 

«*U.  S.  V.  Potter,  56  Fed.  83. 
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their  substance  is  alleged.^*  When  a  paper  contains  indecent 
and  obscene  language,  which  it  is  not  proper  to  spread  upon 
the  records  of  the  court,  such  language  can  be  omitted,  provided 
the  crime  charged  is  so  described  as  reasonably  to  inform  the 
accused  of  the  nature  of  the  charge ;  and,  in  such  a  case,  he 
may  apply  to  the  court  before  trial  for  a  bill  of  particulars, 
showing  what  parts  of  the  paper  are  charged  by  the  prosecution 
as  being  obscene.*'  Otherwise,  a  document  to  which  reference 
is  made  in  the  indictment  should  ordinarily  be  set  forth  verba- 
tim,.^'' 

§  498.  Signature  of  indictment.  The  proper  practice  is 
for  the  District  Attorney  of  the  United  States,  for  the  district 
where  an  indictment  is  foimd,  to  sign  the  same ;  for  other- 
wise there  is  nothing  to  show  the  court  that  he  authorizes  the 
criminal  prosecution.  "There  appears  to  be  no  powfer,  by  stat-  • 
ute  or  usage,  conferred  on  the  courts  of  the  United  States  to 
recognize  a  suit,  civil  or  criminal,  as  legally  before  them  in  the 
name  of  the  United  States,  except  the  same  is  instituted  and 
prosecuted  by  a  District  Attorney  legally  appointed  and  com- 
missioned conformably  to  the  statute."  *  It  has  been  said : 
"The  signature  of  a  District  Attorney  constitutes  no  part  of  an 

zs  U.  S.  V.  French,  57  Fed.  382,  was  addressed,  was  held  to  be  suffi- 
per  Putnam,  J.  390.  "To  encumber  eient;  but  not  one  which  stated  no 
indictments  with  voluminous  docu-  more  than  that  the  letter  was  "of  a' 
ments,  of  which  only  small  portions  certain  filthy  and  indecent  charae- 
are  needed  for  informing  the  ac-  ter,  that  it  contained  a  certain  ar- 
cused  or  the  court  of  the  particu-  tide,  designed,  adapted  and  intend- 
larity  and  identity  of  the  offense  ed  for  preventing  eoncteption,  and 
chai'ged,  tends  to  increase  the  mass"  calculated  to  be  used  for  and  ap- 
of  pleadings  to  an  embarrassing  ex-  plied  for  an  indecent  and  immoral 
tent  without  apparent  advantage,  purpose,"  without  indicating  even 
and  subjects  the  prosecutor  lo  great  the  date  of  the  letter  or  the  char- 
danger  of  variance  in  unimportant  aeter  of  the  article,  whether  it  was 
details,  to  the  defeat  of  justice."  a    drug    or    a    mechanical    device. 

26  Rosen  V.  U.   S.,   161   U.S.  29,  Winters  v.  U.  S.,  C.  C.  A.,  201  Fed. 

40  L.  ed.  606;   Price  v.  U.  S.,  165  845,  846,  847. 

U.  S.   311,   41   L.   ed.   727;    Dunlop  «7U.    S.    v.   Noelkc,    1,  Fed.    426. 

V.  U.  S.,   165  U.  S.  486,  41  Ii.  ed.  (where  a  demurrer  raising  this  ob- 

799;  Bartell  v.  U.  S.,  227  U.  S.  427,  jection  had  been  overruled). 

57  L.  ed.  — .     A  count  giving  the  §  498.     1 U.    S.    v.    McAvoy,    18 

date  of  a  letter   and  the  first  and  How.  Pr.  380,  382,  4  Blatchf.  418, 

closing  sentences  thereof,  without  Fed.  Gas.  No.  15,654,  per  Betts,  J. 
the  name  of  the  person  to  whom  it 
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indictment,  and  is  only  necessary  as  evidence  to  the  court  that 
he  is  officially  prosecuting  the  delinquents  conformably  to  the 
duty  imposed  upon  him  by  statute."  *  Where  the  objection  ap- 
peared not  to  have  been  specially  taken  by  demurrer,  or  other- 
wise, before  the  trial,  it  wsls  held  that  the  signature  of  the 
Assistant  United  States  Attorney  was,  sufficient.'  The  absence 
of  any  signature  to  the  indictment,  which  was  returned  at  a 
time  when  the  office  of  District  Attorney  was  vacant,  was  held 
to  be  no  ground  for  a  motion  in  arrest  of  judgment,  when  the 
case  had  been  duly  prosecuted  by  the  officer  subsequently  ap- 
pbinted.*  A  prayer  is  not  essential  to  the  validity  of  an  in- 
dictment.' 

§  499.  Indorsement  of  indictment.  The  indictment 
should  be  endorsed  with  the  words  "a  true  bill,"  and  the  en- 
dorsement signed  by  the  foreman  of  the  grand  jury.  In  Eng- 
land, this  was  essential  to  the  validity  of  the  document.  "The 
endorsement-  is  parcel  of  the  indictment  and  the  perfection  of 
it."*  There  the  practice  was,  when  the  grand  jury  refused  to 
find  an  indictment,  to  endorse  upon  the  same  "ignoramus,"  or 
sometimes,  in  place  of  the  latter,  "not  found ;"  and  all  the  bills 
presented  to  them  were  returned  to  the  court.  "In  this  way 
the  endorsement  became  the  evidence,  if  not  the  only  evidence, 
to  the  court  of  their  action.  But  in  this  country  the  common 
practice  is  for  the  grand  jury  to  investigate  any  alleged  crime, 
no  matter  how  or  by  whom  suggested  to  them,  and  after  deter- 
mining that  the  evidence  is  sufficient  to  justify  putting' the 
party  suspected  on  trial,  to  direct  the  preparation  of  the  forrnal 
charge  or  indictment.  Thus  they  return  into  court  only  those 
accusations  which  they- have  approved,  and  the  fact  that  they 
thus  return  them  into  court  is  evidence  of  such  approval,  and 
the  formal  endorsement  loses  its  essential  character."^  Where 
the  objection  was  not  taken  by  demurrer,  it  was  held  that  the 
omission  of  the  endorsement  was  a  defect  of  form,  which  did 

2U.  S.  V.  MeAvoy,  IS  How.  Pr.  b  standard    Oil    Co.    w   Missouri, 

380,  382,  4  Blatclif.'4]8,  Fed.  Cas.  224  U.  S.  270,  2,85,  56  L.  ed.  760, 

No.  15,654,  per  Belts,  J.  7,69. 

3  Caha  v.U.  S.,  152  U.S.  211,221,  §499.     1  King    v.    Ford,    Yelver- 

38  L.  ed.  415,  419.  ton,  99. 

4U.  S.  V.  MeAvoy,   18  How.  Pr.  «  Frisbie  v.  U.  S.,  157  U.  S.  160, 

380,  4   Blatchf.   418,  Fed.   Cas.  No.  163,  39  L.  ed.  657,  658,  per  Brewer, 

15,654.  J. 
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not  invalidate  the  indictment.'  In  case  of  a  capital, offense,  it 
is  the  usual  custom  to  endorse,  upon  the  indictment,  the  list  of 
the  witnesses  for  the  prosecution,  which  the  Revised  Statutes  re- 
quire shall  be  delivered  to  the  defendant*  Such  an  omission 
is  a  defect  in  form,  which  is  waived  when  the  objection  thereto 
is  not  raised  until  after  the  trial.* 

§  500.  Duplicity.  The  section  of  the  Revised  Statutes  con- 
cerning the  joinder  of  several  charges  in  separate  counts,  in  the 
same  indictment,^  does  not  qualify  the  rule  as  it,  prevailed  at 
common  law  with  reference  to  the  uniting  of  charges  in  the 
same  indictment  in  different  counts,  or  the  charging  as  a  single 
offense  in  one  count,  a  single  act  or  transaction,  which  might 
also  be  treated  as  involving  several  distinct  offenses.*  The  pros- 
ecutor is  at  liberty  to  charge  in  a  single  count  as  a  single  offense 
a  single  act  or  transaction  in  violation  of  law,  although  that  act 
involves  several  similar  violations  of  law  with  respect  to  several 
different  persons.'  Where  the  statute  creating  an  offense  enu- 
merates several  things  by  the  use  of  the  disjunctive  "or,''  an  in- 
dictment which  charges  two  or  more  thereof,  joined  with  the 
conjunctive  "and"  is  not  bad  for  duplicity.*  A  count  in  an  in- 
dictment under  the  national  banking  laws,  which  charged  a  de- 
fendant with  making  two  false  entries,  was  held  to  be  bad  for 
duplicity,  although  they  were  a  corresponding  debit  and  credit 
on  different  sides  of  an  account  and  related  to  the  same  trans- 
action.°  A  count  is  not  bad  for  duplicity  which  charges  that 
defendant  did  "make,  counterfeit,  forge  and  cause  to  be  made, 
counterfeited  and  forged,  a  certain  affidavit,"  ;&c.,  for  the  pur- 
pose of  defrauding  the  United  States;  ®  nor  one,  that  defendant 
procured  a  false  affidavit  to  be  presented  to  the  pension  office  in 

SFrisbie  T.  U.  S.,  157. U.  S.  160,  per  Taft,  J.;   U.  S.  v.  Heinze,  161 

39  L.  ed.  657.     See  U.  S.  v.  Cornell,  Fed.  425. 

2  Mason,  91  Fed.  Cas.  No.  14,868.  3  U.  S.  ».  Scott,  74  Fed.  233,  ,215, 

*  U.  S.  R.  S.,  §  1033 ;  quoted  m-  per  Taft,  J. ;  and  cases  there  cited. 

fra,  §  482.  4  Ackley  v.  U.  S.,   C.   C.   A.,  200 

6  Fisher  v.  U.  S.,  1  Oklahoma,  252.  Fed.  217. 

See  Hickory  v.  U.  S.,  151  U.  S.  303,  B  U.   S.   v.   Morse,   161   Fed.   429, 

307,  38  L.  ed.  170,  173.  437. 

§  500.     lU.    S.    E.    S.,    §    1024;  8  Grain  v.  U.  S.,  162  U.  S.  625, 

quoted  infra,  §  501.  40  L.  ed.  1097.     See  U.  S.  v.  Hall, 

2U.  S.  V.  Scott,  74  Fed.  213,  216,  ]4  Fed.  324. 
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a  pension  case/  nor,  nndeii  the  White  Slave  Traffic  Act,'  a  count 
that  two  women  were  transported  at  the  same  time,  fori  the  same 
immoral  purposes,  from  one  State  into  another.'  It  has  been 
held  .that  a  j)erson  accused  :of  violating  the.  civil  service  law  ^^ 
by  receiving  or  soliciting  contributions  for  political  purposes 
from  employees  in  the  Internal  Revenue,  may  be  charged  in  a 
single  count,  when  the  offense  was  committed  by  a  single  act 
or  series  of  acts  at  the  same  time  and  place."'  It  was  held  that 
a  count  in  an  indictment  ch-arging  a  person  with  seizing,  carry- 
ing, a  way  and  secreting  a  ballot  box,  aiding  and  assisting  in  the 
seizure,  carrying  away  and  secretion  of  the  same,  and  counsel-, 
ing,  advising  and  procuring  the  seizure,  carrying  away  and  se- 
creting thereof,  was  not  bad  for  duplicity,  the  objection  being 
iiot  in,ade  until  ..after  verdict;  since.it  charged  but  a  single  of- 
fense, the  unlawful  interferenjce  with  the  officers  of  the  election 
in  the  discharge  of  their  duties;^*  and  that  a  denial  of  a  mo- 
tion to  require  a  nioTe  restricted  or  specific  statement  of  the 
particular  mode  in  v^'hich  the  defense  charged  was  committed 
would  not  justify  a  reversal,  unle^ss.  it  appeared  that  the  sub- 
stantial rights  of  the  accused,  were  prejudiced.^*  A  duplicity 
in  the  indictment  is  no  ground  for  a  motion  oh  arrest  of  judg- 
ment.** The  objection  is  waived  by  going  to  trial  without  ob- 
jection.*^ 

§501.  Joinder  of  counts.  By  the  Eevised  Statutes,  "When 
there  are  several  charges  against  any  person  for  the  same  act 
or  transaction,  or  for  two  or  more  acts  or  transactions  connected 
together,  or  for  two  or  more  acts  or  transactions  of  the  same 
class  of  crimes  or  offenses,  v^hich  may  be  properly  joined,  in- 
stead of  having  several  indictments  the  whole  may  be  joined  in 
one  indictment  in  separate  counts ;  and,  if  two  or  more  indict- 
ments are  found  in  such  cases,  the'  court  may  order  them  to  be 
consolidated."  *     This  authorizes  the  consolidation  of  indict- 

7U.  S.  V.  Hansee,  79  Fed.  303,  "  Connors  v.  U.  S.,  358  U.  S.  408, 

8  Act  of  June  25,  1910,  ch.,395:,  36  39  L.  ed.  1033. 

St.  at  L.  825.     '  "•'  H  Pboler  v.  U.  S.,  C.  C.  A^,  127 

9U.  S.  ■?■.  Westman,  182  Fed.  101*7,'  Fed.  509,  62  C.  C.  A.  307. 

10  Act  of  Janikry  I6,-'1883,  §  11,'  ''iSLeinon  v.  XJ.  S.,  C.  C.  A.,  164 

22  St.  at  lI  463.-   '"                  '  Fed.  953. 

'HIT;  S.  V.  Sto-tt,  74  Fed.  213.  §501.     l  U.  S.  R.  S.,  §  1024.  "If 

IZ  Connors  v.  "U.  S.,  158  XJ.  S.'408,  it  is  suggested  that  thirty-two  dif- 

39  L,  cd.  1033.  ferent   transactions,   each   alike   oh- 
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ments  against  several  defendants.*    Under  this  section  distinct 
offenses,'  which  arise  out  of  the  same  transaction,*  although 


noxious  under  this  penal  statute, 
should  not  be  accumulated  upon  the 
head  of  the  offender  at  one  time,  it 
can  be  answered  that  the  law-mak- 
ing power  has  taken  a  different  view 
on  that  subject.  It  can,  however, 
also  be  answered,  both  on  reason 
and  on  authority,  that  it  would 
manifestly  be  far  more  oppressive 
to  the  offender  to  torture  him  with 
thirty-two  consecutive  trials  on 
thirt^'-two  separate  indictments 
than  to  combine  them  as  the  stat- 
ute permits,  and  subject  him  to  only 
one  trial."  Gardes  v.  U.  S.,  C.  C.  A., 
87  Fed.  172,  174,  175,  per  McCor- 
mick,  C.  J.  It  is  manifest  to  us, 
from  the  language  of  section  1024, 
that  the  trial  court  has  discretion 
to  require  tlie  government,  either 
before  it  has  offered  proof,  or  after 
it  has  closed  its  proof,  to  elect  cer- 
tain counts  on  wliich  it  will  aslc 
conviction,  in  all  cases  where  the 
counts  are  of  such  character,  and 
so  numerous,  that  in  the  judgment 
of  the  court  the  submitting  of  proof 
on  each,  and  the  submitting  of  is- 
sues to  the  jury  on  each,  would  or 
might  lead  to  confusion,  or  unduly 
embarrass  the  accused  in  making  his 
defense.  And  this  discretion  is 
doubtless  a  judicial  discretion,  and 
the  subject  of  review  in  proper 
cases,''  Gardes  v.  U.  S.,  C.  C.  A., 
87  Fed.  172,  175,  176,  per  McCor- 
mick,  C.  J. 

2  Emanuel  v.  U.  S.,  C.  C.  A.,  196 
Fed.  317. 

»Re  Lange,  13  Blatchf.  546;  U.  S. 
V.  Mills,  15  Int.  Rev.  Rec.  18;  U. 
S.  V.  Peterson,  1  W.  &  M.  305;  U.  S. 
V.  Stetson,  3  W.  &  M.  164;  U.  S.  v. 
Burns,  5  McLean,  23 ;  and  authori- 
ties cited  infra. 


4U.  S.  V.  Jacoby,  12  Blatchf.  491; 
and  authorities  cited  infra  §  505.  It 
,  has  been  held  that  the  following 
counts  may  be  joined  in  the  same  in- 
dictment: Charges  of  felony  and 
misdemeanors  forbidden  by  the  same 
section  of  the  Revised  Statutes,  U. 
S.  R.  S.,  §  3397;  namely,  that  in  re- 
lation to  stamps  upon  cigar  boxes, 
U.  S.  V.  Jacoby,  12  Blatchf.  491 ;  or 
that  charging  misuse  of  the  mails 
in  furtherance  of  a  lottery,  U.  S.  R. 
S.,  §  1024;  U.  S;  V.  Ridgway,  199 
Fed.  286;  or  relating  to  the  same 
transaction,  U.  S.  v.  Dickinson,  2 
McLean,  325;  U.  S.  v.  Spintz,  18 
Fed.  377.  The  joinder  of  distinct 
felonies  and  also  of  felonies  of  dif- 
ferent grades,  which  are  connected 
together,  U.  S.  v.  Bickford,  i 
Blatchf.  337.  Charges  of  offenses 
which  have  different  punishments, 
U.  S.  V.  Bennett,  17  Blatchf.  357 
(offenses  under  U.  S.  R.  S.,  §  5431, 
witli  those  under  §  5434).  A  count 
for  a  revolt  with  another  for  ex- 
citing a  revolt,  U.  S.  v.  Peterson,  1 
W.  &  M.  305.  Riot  and  assault  and 
battery,  U.  S.  v.  McFarlane,  1 
Cranch  C.  C.  163.  Burglary  and 
larceny  in  the  same  transaction,  Ex 
part^  Peters,  12  Fed.  461  (2  Mc- 
Crary,  403 ) .  Bigamy  and  adultery 
charged  as  committed  on  the  same 
day  with  the  same  woman,  U.  S.  v. 
West,  7  Utah,  437.  Charges  for 
having  counterfeit  money  in  the  de- 
fendant's possession  at  different 
times  within  a  shprt  period  of  time, 
U.  S.  V.  Hgwell,  65  Fed.  402  (be- 
tween the  dates  May  21st  and  June 
22d  of  the  same  year).  A  count  for 
counterfeiting  money  and  aiding 
and  assisting  others  in  so  doing, 
with  another  alleging  that  he  caused 
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CQimnitted  at  different  times,'  and  although  some  are  felonous 
and  others  misdemeanors^  may  be  joined  in  one  indictment; 
but  not  if  the  felonies  are  capital  offenses.'' 

§  502.  Misjoinder  of  counts.  It  has  been  held  that  the 
following  counts  cannot  be  joined  in  an  indictment:  A  count 
for  conspiracy  with  a  count  for  murder.*  A  count  for  suborna- 
tion of  perjury  with  a  count  alleging  the  transmis,sion  of  false 
papers  to  the  pension  office.^  Four  separate  offenses :  That  the 
defendant  carried  on  the  business  of  retailing  liquor  without 
posting  in  his  place  the  stamp  denoting  the  payment  of  the 
special  tax  required  by  law ;  that  he  carried  on  the  said  busi- 


and  procured  others  so  to  do,  U.  S. 
V.  Burns,  5  l^teLeaii,  23.  The  charge 
of  feloniously  taking  gold  metal 
from  the  mint  with  that  of  the 
felonious  taking  and  embezzlement 
of  metals  at  the  mint,  committed  to 
the  defendant's  charge,  U.  S.  v. 
Jones,  69  Fed.  973.  Charges  of  the 
transmission  of  several  false  jpapers 
to  the  pension  office  upon  an  appli- 
cation for  bounty  land,  U.  S.  v. 
Bickford,  4  Blatchf.  337 ;  but  it  was 
held  that  these  cannot  be  joined 
with  counts  for  the  subornation  of 
perjury,  therewith  connected,  U.  S. 
V.  Bickford,  4  Blatchf.  337.  A  count 
for  making,  presenting  or  causing 
to  be  made  or  presented,  a  false 
claim  with  another,  or  causing  to 
be  furnished  a  false  affidavit  in  sup- 
port of  the  same  claim,  Ingraham 
V.  U.  S.,  155  U.  S.  434,  39  L.  ed. 
213.  That  defendant  received  money 
"under  a  threat'  of  informing  and 
as  a  consideration  for  not  inform- 
ing,", against  a  violation  of  the  In- 
ternal Revenue  law,  U.  S.  v.  Fero, 
18  Fpd.  901.  The  defendant,  on  or 
about  a  certajin  date,  and ,  at  other 
times  before,  did  sell,  "to  John  Doe 
and  Richard  Roe,  and  to  divers 
other  pejTSons,"  whose  real  names 
are  urtknown,  'an  into-xicating  liq- 
uor,   called    'whiskey,'   to    wit,   one 


glass,  pint,  quart,  gallon  of  said 
liquor  (the  real  quantity  is  to  the 
grand  jurors  unknown),  Endleman 
V.  U.  S.,  C.  C.  A.,  86  Fed.  456,  30 
C.  C.  A.  186.  Charges  of  hindering 
voters  at  an  election  and  of  conspir- 
ing to  hinder  them  at  the  same  elec-, 
lion,  U.  S.  V.  Belvin,  46  Fed.  381. 
It  has  been  held  that  an  indictment 
for  a  conspiracy  to  injure  and  in- 
timidate the  United  States  marshal 
and  his  posse,  and  to  deprive  them 
of  their  constitutional  right  to  ar- 
rest tlie  defendant  upon  legal  pro- 
cess, which  avers  that  the  result  of 
the  conspiracy  was  the  killing  of  a 
deputy  marshal,  is  not  objectionable 
as  charging  the  defendant  with  both 
conspiracy  and  murder,  U.  S.  v. 
Davis,  103  Fed.  457.  The  joinder 
of  offenses  under  the  National  Bank- 
ing laws,  infra,  §  506;  and  the 
ppstal  laws,  infra,  § .  503 ;  are  else- 
where discussed. 

5U.  S.  V.  Wentworth,  11  Fed.  52; 
and  authorities  cited  infra,  §  505. 

«U.  S.  V.  Ridgway,  199  Fed.  286. 

1  U.  S.  V.  Sharp,  Peters  C.  C.  131. 
§  502.     1 U.  S.  V.  Scott,  4  Bissell, 

29. 

2  U.  S.  V.  Bickford,  4  Blatchf.  337. 
But  see  Ingraham  v.  U?  S.,  155  U. 
S.  434,  39  L.  ed.  213. 
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ness  without  having  paid  the  special  tax  required  by  law;'  that 
he  carried  ou  the  business  of  dealing  in  manufactured  tobacco 
without  posting  in  the  place  the  stamp  denoting  the  payment  of 
the  special  tax  required  by  law ;  that  he  carried  on  the  said  biisi- 
ness  without  having  paid  the  special  tax  required  by  law;  the 
first  and  third  offenses  being  misdemeanors  punishablB  by  a  fine 
under  one  section  of  the  Revised  Statutes ; '  the  fourth  a  mis- 
demeanor punishable  by  a  fine  under  another  section,*  and  the 
second  a  felony  punishable  by  a  fine  and  imprisonment  under 
the  section  last  cited.'  It  has  been  held  to  be  improper,  to  join 
in  the  same  indictment  a  charge  of  a  conspiracy,  on  the  part  of 
the  officers  of  the  Government,  under  one  section  of  the  Revised 
Statutes,®  with  a  charge  of  a  conspiracy  against  private  citizens 
under  another  section,''  there  being  a  difference  in  the  punish- 
ment provided  for  in  each  section.'  Counts  which  allege  of- 
fenses, of  which  but  one  person  can  be  guilty,  cannot  be  joined 
with  others  alleging  that  several  persons  committed  an  offense, 
which  is  in  its  nature  several.' 

§  503.  Joinder  of  charges  of  unlawful  use  of  the  mails. 
The  last  clause  of  that  section  of  the  Revised  Statutes,  which 
makes  it  a  crime  to  send  letters  through  the  post-office  in  aid 
of  a  scheme  to  defraud,  provides :  "The  indictment,  informa- 
tion or  complaint  may  severally  charge  offenses,  to  the  number 
of  three,  when  committed  within  the  same  six  calendar  months ; 
but  the  court  thereupon  shall  give  a  single  sentence,  and  shall 
proportion  the  punishment  especially  to  the  degree  in  which  the 
abuse  of  the-  post-office  establishment  enters  as  an  instrument 
into  such  fraudulent  scheme  and  device/'  *  Where  an  indictment 
charges  more  than  three  offenses,  committed  within  the  same 
six  months,  it  will  not  be  quashed ;  *  but  the  district  attorney 
may  enter  a  nolle  prosequi  as  to  the  surplus  counts  and  proceed 
upon  the  number  authorized  by  the  statute  to  be  joined,"  and  the 
court  may  compel  him  to  do  this,  or,  at  the  trial,  direct  him  to 

SU.  S.  R.  S.,  §  3239.  Fed.  Cas;  No.  15,670;  distinguished, 

*  U.  S.  R.  S.,  §  3242.  U.  S.  v.  Van  Leuven,  62  Fed.  62. 

SU.  S.  V.  Gaston,  28  Fed.  848.  9U.  S.  v.  Kazinski,  2  Sprague,  7, 

«  U.  S.  R.  g.,  §  3169.  26  Fed.  Cas.  No.  15,508. 

TU.  S.  E.  S.,  §  5440.  §  503.     1 U.  S.  E.  S.,  §  5480. 

8  U.  S.  V.  McDonald,  3  Dillon,  543,  «  U.  S.  v.  Nye,  4  Fed.  888 ;  Ether- 
edge  V.  U.  S.,  C.  C.  A.,  186  Fed.  434. 
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elect  upon  Tvhich  charges,  he  will  proceed ; '  and  the  full  sta.tu- 
tory  penalty  may.be  imposed  for  each  offense.*-  An  indictment 
for  the  use  of  the  mails,  to  defraud,  is  not  void  because  oifenses 
not. committed  within  the  same  six  calendar  months  are  joined 
therein;  but  the  offenses  in, such  case  are  separate  and  distinct 
and,  are  punishable  as  such.*  It  is  not  improper  to  charge  in 
the  same  indictment:  That  defendant  "did  deposit  and  cause  to 
be; deposited,"  obscene  matter  in  the  mails;  ^  that  defendant,  on 
a  cprt.ain  day,  deposited  in,  the  post-office,  to  be  sent  by  mail,  a 
iiuinber.of  circulars  concerning  the  same  lottery,'  It  has  been 
held  to  be  proper  to  unite  counts  for  the  embezzlement  of  differ- 
ent l^ttersi  re.c,eiY,ed  at  a  post-q:pce  froni  various  points  within  a 
few  days.'  A  count  is  bad  for  duplicity  which  alleges  that  on 
a  certain  day,  .and  on  each  and  every  secular  day  between  the 
end  of  that  month  and  a  specified  day  more  than  two  months 
later,  the  defendant  deposited  in  a  specified  post=offiee,  to  be. sent 
by  mail,  five  hundred  printed  circulars  concerning  a  lottery, 
djily  addressed  and  postpaid,  dirf,cted  to  divers  persons  beyond 
the.  limits  of  the  district.®  An  objection  that  an  indictment  for 
sending  letters  through  the  mail  contains  more  than  three  of- 
fenses cianndt  be  entei'tairied  after  verdict." 

§  504.  Joinder  of  defendants  to  indictment.  Two  or 
more  may  be,  jointly  indicted  for  offenses  arising  wholly  out  of 
the  same  joint  act  or  omission.*  Defendants  cannot  be  jointly 
indicted  for  crimes  committed  at  the  same  time,  when  they  did 
not  jointly  act.*  It  has  been  said  that,  to  authorize  a  joint  in- 
dictment, the  duty  imposed  upon  the  defendants  and  violated 
by  them  must  be  a  joint  duty.*    It  is  improper  to  charge  two 

SIbid.  54,  Fed.  Cas.  No.  14,640;   U.  S.  v. 

*Re  Snow,  120  U.  S.  274,  30  L.  O'Callahan,  6  McLean,  596. 

ed.  658,  Re  De  Bara,  179  U.,  S.  316,  9X1.  S.  v.iPattyj  2  Fed.  664. 

45  L.  ed.  207.                      >  "•  U.  S.  v.  Durland,  65  Fed.  408. 

SHall  V.  U.  S.,  C.  C.  A.,  152  Fed.  §  504.     lU.  S.  v.  McGinnis,  Abb. 

420;   U.  S.  V.  McVickar,   164   Fed;  V..  S.  120,  26  Fed.  Cas.  No.  15,678; 

894.  Volmer  v.  State,  34  Ark.  487;  Com- 

8U.  S.  V.  Janfes,  74  Fed.  545.  monwealth   v.   Miller,   2   Pars.   Eq. 

TU.  S.  V.  Patty,  2  Fed.  664.    For  Cas.  (Pa.), 480;  22  Cye.  373. 

separate  offenses  in  the  use  of  the  2U.  S.  v.  Kazinski,  2  Sprague,  7, 

mails    in    carrying    out    the    same  26  Fed.  Cas.  No.  15,508. 

scheme  to  defraud,  see  Marshall  v.  »  U.  S.  v.  Davis,  33  Fed.  621.     It 

U.  S.,  C.  C.  A.,  197  Fed.  511.  has  been  held;  that  persons  may  be 

8  U.  S.  V.  Brent,  17  Int.  Rev.  Rec.  jointly  indicted  for  sigiiing,  in  their 
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persons  in  the  same  indictment,  and  in  a  single  count,  one  with 
agreeing  to  receive  a  bribe  as  a  member  of  Congress,  and  the 
other  with  agreeing  to  give  such  bribe.* 

§  505.  Consolidation  of  indictments.  Where  two  or  more 
indictments  are  found,  which  contain  charges,  all  of  which 
might  have  been  joined  in  a  single  indictment  in  separate 
counts,  the  court  may  order  them  to  be  consolidated.'  It  has 
been  said  that  this  statute  vests,  in  the  trial  court,  a  sound  dis- 
cretion in  deciding  whether  a  fair  and  impartial  trial  would  be 
prevented  by  a  joinder,  notwithstanding  the  same  would  be  per- 
mitted by  the  general  .language  of  the  section.* 

Indictments  may  be  consolidated  in  cases  where  the  charges 
could  not  be  joined  at  common  law.^  The  consolidation  of 
several  indictments  is  proper  where  all  the  counts  in  all  of -them 
could  have  been  included,  in  the  first  instance,  in  one  indict- 
ment.*   Where  several  indictments  are  consolidated,  a  general 


partnership  name,  a  false  return  to 
an  assessor  of  Internal  Revenue,  U. 
S.  V.  McGinnis,  1  Abb.  U.  S.  120,  26 
Fed.  Cas.  No.  ] 5,67 8;  that  a  judge 
and  a  clerk  of  an  election  cannot  be 
jointly  indicted  for  failing  to  sign 
and  attest  a  poll  ticket  and  to  set 
down,  at  the  foot  thereof,  the  total 
number  of  persons  marked  "voted," 
U.  S.  V.  Davis,  33  Fed.  621. 

*U.  S.  V.  Dietrich,  126  Fed.  664. 

§  505.  lU.  S.  E.  S.,  §  1024; 
quoted  §  501,  supra.  For  a  discus- 
sion of  the  consolidation  of  civil  ac- 
tions, see  supra,  §  472. 

z  Dolan  V.  U.  S.,  C.  C.  A.,  133  Fed. 
440,  446,  69  C.  C.  A.,  274.  "There 
are  often  circumstances  which  would 
render  a  uniting  of  several  offenses 
unjust  to  a  defendant,-  and  as  the 
old  cases  put  it  'confound  him  in 
the  making  of  his  defense.'  When- 
ever such  a  situation  arises,  the 
trial  court  will  protect  the  defend- 
ant's right  to  a  fair  trial,"  Dolan 
v.  U.  S.,  C.  C.  A.,  133  Fed.  440,  446, 
69  C.  C.  A.,  274.  It  was  held  to  be 
improper  to  consolidate  four  indict- 


ments, two  of  which  charged  all  of 
five  defendants  with  assault  with  in- 
tent to  kill  two  different  persons  on 
the  same  day;  a  third,  all  of  them 
with  arson  of  a  dwelling  house  two 
weeks  later;  and  a  fourth,  three 
only  of  them  with  arson  of  another 
dwelling  house  on  the  day  of  the 
assaults,  McElroy  v.  U.  S.,  164  U. 
S.  76. 

s  Dolan  V.  U.  S.,  C.  C.  A.,  133 
Fed.  440,  69  C.  C.  A.  274. 

4  Turner  v.  U.  S.,  C.  C.  A.,  66  Fed. 
280.  It  has  been  held  proper  to 
consolidate:  different  charges  of  ex- 
tortion by  an  officer  under  color  of 
his  office,  Williams  v.  U.  S.,  168  U. 
S.  382  ( the  indictments  being  under 
U.-S.  R.  S.,  §  5481).  See,  also,  U. 
S.  V.  Folsom,  7  New  Mexico,  532. 
Indictments  against  the  same  per- 
sons for  assaults,  with  intent  to  kill 
different  persons,  upon  the  same 
day,  and  a  third  indictment  for  ar- 
son of  a  dwelling  house  of^  third 
man  upon  a  different  day  about  two 
weeks  later^  McElroy  v.  U.  S.,  164 
U.  S.  76,  41  L.  ed.  355.    Indictments 
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verdict  is  pi^oper,  and  that  will  be  sustained  if  any  of  the 
.  counts  be  good  and  charge  an  offeiise/  It  has  been  said  that 
whether,  in  such  a  case,  the  defendant  may  be  sentenced  to 
more  than  the  maximum  punishment  for  one  of  the  offenses 
charged,  depends  upon  the  circumstances.*  Where  two  indict- 
ments were  tried  together,  but  there  had  been  no  order  for  their 
consolidation,  it  was  said  that  the  defendant  might  "have  been 
lawfully  sentenced  to  a  term  of  imprisonment  on  each  indict- 
ment separately,  the  sentences  to  takfe  effect  together,  or  one 
after  the  other,  as  the  court  in  pronouncing  judgment  should 
direct."  ''  It  seems  that  a  defendant  aggrieved  by  the  consoli- 
dation should  move  to  quash  the  indictments  or  to  compel  an 
election.'  The  consolidation  of  indictments  is  largely  within 
the  discretion  of  the  trial  court  and  will  rarely  be,  reviewed  upon 
writ  of  error.^ 

§  506.  Indictments  for  the  violation  of  the  nationial 
banking  laws.  The  Revised  Statutes  provide :  "No  officer  act- 
ing tinder  the  provisions  of  this  Title  shall  coimtersign  or  de- 
liver to  any  association,  or  to  any  other  company  or  person,  any 
circulating  notes  contemplated  by  this  Title,  except  in  accord- 
ance with  the  true  intent  and  meaning  of  its  provisions.  Every 
officer  who  violates  this  section  shall  be  deemed  guilty  of  a  high 
misdemeanor,  and  shall  be  fined  not  more  than  double  the 
amount  so  countersigned  and  delivered,  and  imprisoned  not  less 
than  one  year  and  not  more  than  fifteen  years." '  "Every  per- 
son who  mutilates,  cuts,  defaces,  disfigures,  or  perforates  with' 
■I  ■  . 

against   the    same    person   for    con-  1 6,245 ;    State   v.   Callicutt,    1   Lea. 

spiracy  to  defraud  the  United  States  (Tenn.)   714. 

by  means  of  Illegal  entries  of  adja-  ^  Ex  parte  Hibbs,  26  Fed.  421. 
cent  public  lands  by  different  per-  See  eas  parte  Peters,  4  Dillon,  169, 
sons,  Olson  y.  U.  S.,  C.  C.  A.,  .133  Fed.  Qas.  No.  11,027;  U.  S.  v.  Ma- 
Fed.  849,  67  C.  C.  A.  21.  Indict-  guire,  3  Cent.  Law  J.  273,  Fed.  Cas. 
ments  charging  the  same  defendants  No.  15,708;  Re  Haynes,  30  Fed.  767. 
with  aiding  and  abetting  different  f  Re  Haynes,  30  Fed.  767,  771. 
persons  'in  the  use  .  of  false  eertifi-  '  U.  S.  v.  Bennett  17  Blatchf .  357, 
cates  of  citizenship  at  the  same  eleo-  Fed.  Cas.  No.  14,572;  Dolan  v.  U. 
tion,  Dolan  v.  U.  S.,  C.  C.  A.,  133  S.,  C.  C.  A.,  133  Fed.  440,  446,  39 
Fed.  440,  69  C.  C.  A.,  274.  C.  C.  A.  274. 

6  U.  S.  V.  Stone,  8  Fed.  232.     See  9  Lemon  v.   U.   S.,   C.   C.  A.,   164 

U.S.  v;  Patterson,  6  McLean,  466,  Fed.  953. 

Fed.  Cas.  No.  16,011;  U.  S.  v.  Sea-  §  506.     1  U.  S.  R.  S.,  §  5187. 
grist,  4  Blatdif.  420,  Fed.  Cas.  No. 
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holes,  or  unites  or  cements  together,  or  does  any  other  thing  to 
any  bank-bill,  draft,  note,  or  other  evidence  of  debt,  issued  by 
any  national  banking  association,  or  who  causes  or  procures  the 
same  to  be  done,  with  intent  to  render  such  bank-bill,  draft, 
note,  or  other  evidence  of  debt  unfit  to  be  re-issued  by  said  asso- 
ciation, shall  be  liable  to  a  penalty  of  fifty  dollars,  recoverable 
by-  the  association."  ^  "Every  president,  director,  cashier,  tell- 
er, clerk  or  agent  of  any  association,  who  embezzles,  abstracts,  or 
wilfully  misapplies  any  of  the  moneys,  funds,  or  credits  of  the 
association,  or  who,  without  authority  from  the  directors,  issues 
or  puts  forth  any  certificate  of  deposit,  draws  any  order  or  bill 
of  exchange,  makes  any  acceptance,  assigns  any  note,  bond, 
draft,  bill  of  exchange,  mortgage,  judgment,  or  decree;  or  who 
makes  any  false  entry  in  any  book,  report,  or  statement  of  the 
association,  with  intent,  in  either  case,  to  injure  or  defraud  the 
association,  or  any  other  company,  body  politic  or  corporate,  or 
any  individual  person,  or  to  deceive  any  officer  of  the  association, 
or  any  agent  appointed  to  examine  the  affairs  of  any  such  asso- 
ciation ;  and  every  person  who  with  like  intent  aids  or  abets  an 
officer,  clerk,  or  agent  in  any  violation  of  this  section,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  imprisoned  not 
less  than  five  years  nor  more  than  ten."  *  "It  shall  be  unlawful 
for  any  officer,  clerk,  or  agent  of  any  national  banking  associa- 
tion to  certify  any  check  drawn  upon  the  association  unless  the 
person  or  company  drawing  the  check  has  on  deposit  with  the 
association,  at  the  time  such  check  is  certified,  an  amount -of 
money  equal  to  the  amount  specified  in  such  checjs:.  Any  check 
so  certified  by  duly  authorized  officers  shall  be  a  good  and  valid 
obligation  against  the  association ;  but  the  act  of  any  officer, 
clerk,  or  agent  of  any  association,  in  violation  of  this  section, 
shall  subject  such  bank  to  the  liabilities  and  proceedings  on 
the  part  of  the  Comptroller  as  provided  for  in  section  fifty-two 
liundred  and  thirty-four."*  A  later  statute  provides:  "That 
any  officer,  clerk,  or  agent  of  any  national  banking  association 
who  shall  wilfully  violate  the  provisions  of  an  act  entitled  'An 
act  in  reference  to  certifying  checks  by  national  banks,'  ap- 
proved March  third,  eighteen  hundred  and  sixty-nine,  being  sec- 
tion fifty-two  hundred  and  eight  of  the  Revised  Statutes  of  the 
United  States,  or  who  shall  resort  to  any  device,  or  receive  any 

2U.  S.  E.  S.,  §  5189.  4U.  S.  E.  S.,  §  5208. 

SU.  S.  E.  S.,  §  5209. 


§    506]  INDlftTMBlSrTS  OP  BANK  orncEEs.  1679 

fictitious  obligation,  direbt  or  collateral,  in  order  to  evade  the 
provisions  thereof,  Or  who  shall  certify  checks  before  the  amount 
thereof  shall  have  been  regularly  entered  to  the  credit  of  the 
dealer  upon  the  books  of  the  banking  association,  shall  be 
deemed  guilty  of  a  misdemeanor,  "and  shall,  oh  conviction  there- 
of in  any  Circuit  or  District  Court  of  the  United  States,  be  fined 
not  more  than  five  thousand  dollars,  Or  shall  be  imprisoned  not 
m.ore  than  five  years,  or  both,  in  the  discretion  of  the  court."  * 
The  crimes  named  by  these  statutes  are  infamous  arid  must  be 
prosecuted  by  indictment.*  "It  is  evidently  the  intention  of  the 
statute  not  to  use  the  wOrds  'embezzle'  and  'wilfully  misapply' 
as  syiidnymous.  In  order  to  misapply  the  funds  of  the  bank  it 
is  not  necessary  that  the  officer  charged'  should  be  in  the  actual 
possession  of  them  by  virtue  of  a  trust  committed  to  him.  He 
may  abstract  them  from  the  other  funds  of  the  bank  unlawfully, 
and  afterwards  criminally  misapply  them,  or  by  virtue  of  his 
official  relatioii  to  the  bank  he  may  have  such  control,  direction, 
and  power  of  management  as  to  direct  an  application  of  the 
funds  in  such  a  manner  and  under  such  circumstances  as  to  con- 
stitute the  offense  of  wilful  misapplication."  '' 

Where  an  officer  Of  a  national  bank  permits  a  firm,  of  which 
he  is  a  member,  to  overdraw  its  accoimt  with  intent  to  defraud, 
he  is  punishable  criminally  under  these  sections.^  A  charge  of 
the  embezzlement,  abstraction  or  wilful  misapplication  of  the 
funds  of  a  national  bank  rie^d  not  be  described  by  the  words 
used  to  describe  larceny.^  The  charge  that  the  defendant  com- 
mitted the  acits  alleged,  in  his  capacity  "as  president  and  agent," 
does  not  vitiate  the  counts,  which  so  describe  him.^",  A  charge 
that  the  funds  alleged  to  have  been  embezzled  were  at  the  time, 
in  the  possession  of  the  defendant,  as  president  and  agent,  is 
sufficient.**  A  charge  of  facts  constituting  a  conversion  is  not 
bad  because  it  avers  that  it  was  done  with  an  intent  to  convert 
the  money.**    An  averment  that  a-  national  bank  officer  wrong- 

SAct  of  July  12,  1882,  o.  290,  22  9U.   S.   v.   Northway,   120   U,   S. 

St.  at  L.  162,  §13!',  327,  30  L.  ed.  664. 

6'u:_  S.  V.  DeWalt,  128  U.  S.  393,  "  ibid. 

32  L.  ei,  485,  "  U.  S.  v.  Northway,   120  U.  S. 

,7U.   S.   v.,  Northway,   120  U.   S.  327,  30  L.  ed.  (564, 

327,   332,   333,   30  L.  ed.   664,   665,  W  Coffin  v.  U.  S.,  156.U.  S.  432, 

666.  450,  39  L.  ed.  481;  Morse  v.  U.S., 

8U.  S.  V.  Fish,  24  Fed.  585.  161  Fed.  429,  433. 
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fully  used  the  bank's  money  in  his  care  and  under  his  control, 
for  the  purpose  of  bribing  certain  city  oiScials  in  his  own  inter- 
est, is  a  sufficient  charge  of  his  appropriation  to  his  own  use, 
although  there  was  a  further  averment  that  there  was  an  attempt 
to  convert  the  money  to  the- use  of  such  officials,  and  that  it  was 
so  converted.^* 

A  count  was  held  to  be  sufficient  which  charged  that  the  presi- 
dent of  a  national  bank  made  a  certain  check  upon  it,  for  a 
specified  amount,  to  the  order  of  a  person,  and  delivered  the 
same  to  the  latter,  the  vice-president,  then  knowing  that  the  lat- 
ter did  not  then  have,  on  deposit  with  the  said  association,  the 
amount  specified  therein ;  that  the  said  defendant  as  vice-presi- 
dent, and  the  president  of  the  bank  caused  to  be  paid  upon  such 
check  the  amount  thereof,  out  of  the  moneys  of  the  association, 
in  excess  of  all  amounts  which  the  vice-president  was  then  en- 
titled to  draw  out  of  the  moneys,  funds  and  credits  of  the  asso- 
ciaion ;  that  those  two  officers  then  intended  that  the  vice-presi- 
dent should  appropriate  and  convert,  to  his  own  use,  said  sum 
of  money,  although  they  then  well  knew  that  said  sum  of  money 
was  not  on  deposit  with  the  association  by  the  vice-president,  and 
was  not  due  and  owing  by  and  from  the  association  to  the  vice- 
president;  and  that  repayment  thereof  to  the  association  was 
not  in  any  way  secured,  and  the  vice-president  had  no  right  and 
title  to  the  same.^*  An  allegation  of  a  wilful  misapplication  of 
the  funds  of  a  bank  is  insufficient,  unless  it  is  shown  how  the 
misapplication  was  made  and  that  it  was  unlawful.^'  It  is  suf- 
ficient to  aver  that  the  defendant  wilfully,  with  intent  to  in- 

l8McKnight  v.  U.   S.,   C.   C.  A.,  divers  times  and  dates  between  Jan- 
97  Fed.  208,  38  C.  C.  A.,  115.  uary  1,  1891,  and  July  8,  1803,  was 
1*  U.  S.  V.  Morse,   161  Fed.  429 ;  tlien  and  tliere  the  president  and  a 
citing  Evans  v.  U.  S.,  153  U.  S.  584,  director  and  agent  of  a  certain  na- 
38  L.  ed.  830;  .U.  S.  v.  Fish,  24  Fed.  tional    banking   association,    to-wit, 
585.                                                       '  the  Stock  Growers'  National  Bank 
■iSBatchelor  v.   U.   S.,   156   U.  S.  of  Miles  City,  theretofore  duly  or- 
426,  39  L.  ed.  478.  ganized  and  established  and  then  ex- 
There,    the    following    count   was  isting  doing  business  in  the  city  of 
held   to   be   insufficient:     "And   the  Miles  City,  in  the  circuit  and  dis- 
grand  jurors  aforesaid,  upon   their  trict  aforesaid,  under  the  laws  of  the 
oaths     and    affirmations    aforesaid.  United  States  of  America,  did  then 
do    further    find    and   present    that  and   there,   at   the    time    aforesaid, 
the  said  Harry  F.  Batchelor,  on  the  within  the  said  district,  as  such  pres- 
first  day  of  January,  1891,  and  at  ident,   director,   and   agent,  by   vir- 
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jure.^ndjf^efiraudthe  bajik  and  without  the  knowledge  and  con- 
sent'of  its  boa,rd  of  directors,  for  his  own  use  and  benefit  and 


tue  of  such  employment  and  while 
so  employed,  wilfully  misapply  forty 
thousand  four  hundred  and  twenty- 
two  dollars  and  seventy-niiie  cents, 
of  tihe  moneys,  funds,  and  credits 
thgn  and,  there  belongliig  to  and  the 
property  of  said  association,  in  the 
manner  following,  to  wit:  That  the 
said  Harry  F.  Batchelor,  without  the 
knowledge  or  consent  of  the  said  as- 
sociation or  the  board  of  directors 
thereof,  he  then  and  there  and  at 
all  times  well  knowing  both  him- 
self and  the  said  John  W.  Batch- 
elor, hereinafter  named,  to  be  insolv- 
ent and  worthless,  did  then  and  there 
procure  of  the  said  John  W.  Batohel^ 
or  divers  promissory  notes  payable 
to  said  association,  some  of  which 
were  endorsed  by  him,  the  said  Har- 
ry F.  Batcheldr,  but  Wl  without  oth- 
er or  further  security;  with  which 
said  notes,  by  and  through  the  de- 
vice and  pretence  of  discounting  the 
same  and  inakihg  loans  thereon, 
and  with  the  proceeds  of  said 
loans  so  made  thereon  and '  thereby 
obtained  by  him,  the  said  Harry  F. 
Batchelor,  he  then  and  there  know- 
ing the  said  promissory  notes  to 
be  inadequate  security  for  the  mon- 
eys so  obtained,  he  did  from  time  to 
time,  during  the  period  aforesaid, 
take  up  and  satisfy  the  individual 
indebtedness  of  him,  the  said  Harry 
F,  ?atchelor,  to  the  said  associa- 
tioni  and  thereafter  in  (turn,  by  sub- 
stituting the  notes  of  him,  the  aai^ 
Harry  F.  Batchelor,  to  said  associa- 
tion, sometimes  endorsed, :by  John  W. 
Batchelor,  pr  by,  one  C.  L.  j\lerrill, 
he,  the  said  Harry  F.  Batchelor, 
then  andithere  well  knowing  the  said 
notes  to  be  inadequate  security  for 
the  sums  I  they  represented,  and  the 
Fed.  Prac.  Vol.  II.— 106. 


said  notes  never  having  with  them 
any  other  security,  he  did  then  and 
there  take  up  and  cancel  and  pre- 
tend to  pay  to  the  said  association 
the  indebtedness  so  created  to  said 
association  by  John  W.  Batchelor 
as  aforesaid;  and  did  from  time 
to  tinjie,  by  the  fraudulent  device 
— and  means  aforesaid,  as  well  as  by 
passing  differences  between  the 
face :  of;  said  various  notes  and  the 
indebtedness  aforesaid,  which  they 
were  from  time  to  time  to  satisfy, 
to  the  credit  of  him,  the  said  Har- 
'  iry  F.  Batchelor,  upon  the  accounts 
of  said  association,  gradually  in- 
crease the  amount  of  the  actual  in- 
debtedness of  him,  the  said  Harry 
F.  Batchelor,  to  the  said  associa- 
tion; all  of  which  said  sums  were 
misapplied  wilfully,  and  in  the  man- 
ner aforesaid,  out  of  the  moneys, 
funds  and  (Credits  of  s£iid  associa- 
tion, and  cpnverted  then  and  there 
to  the  use,  benefit  and  advantage  of 
said  Harry.  F.  Batchelor,  with  the 
intention  then  and  there  had  and 
having  in  him,  the  said  Harry  A. 
Batchelor,  to  injure  and  defraud  the 
said  association,  its  depositors,  and 
other  persons,  corporations  and 
firms,  then  doing  or  who  might 
thereafter  do  business  with  the  said 
association;  contrary  to  the  form  of 
the  statute  in  suCh  case  made  and 
provided,  and  against  the  peace  and 
dignity,  of  the  United  States  of 
America."  A  charge  that  the  de- 
fendant, president  of  a  national 
bank,  "procured"  a  note  to  be  dis- 
counted, well  knowing  the  maker 
and  endorser  thereof  to  be  insolvent, 
is  insufficient,  and  so  is  the  charge 
that  he  permitted  a  depositor  in- 
debted to  the  bank,  whom  he  knew 


1682  PEACTICE  IN  CRIMINAL  CASES.  [§    506 

that  of  other  persons,  to  the  grand  jurors  unknown,  misapplied 
certain  of  its  moneys  by  receiving  and  discounting  therewith  a 
certain  specified  promissory  note,  which  was  not  secured,  as  he 
well  knew,  and  the  proceeds  of  which  discount  were  wholly  lost, 
although  it  does  not  specifically  aver  that  he  knew  the  signer  of 
the  note  to  be  insolvent.  ^^  The  court  may  refuse  to  compel  the 
prosecution  to  elect  between  counts  charging  conspiracy  and 
those  charging  raisapplication,  when  the  facts  in  regard  to  the 
same  are  intimately  connected.''''  When  the  charge  is  a  wilful 
misapplication  of  the  bank  funds  by  buying  certain  shares  of  its 
stock,  the  statutory  exception  authorizing  a  national  bank  to 
buy  its  own  shares  when  it  is  necessary  to  prevent  loss  upcJn  a 
debt  previously  contracted,  in  good  faith,  must  be  negativted.^' 
Where  the  indictment  definitely  charges  the  value,  in  lawful 
naoney  of  the  United  States,  of  the  moneys,  funds  and  credits 
of  the  bank 'misapplied,  it  is  not  defective  for  a  failure  to.  specify 
whether  the  misapplication  was  of  moneys,  funds  or  credits.^'" 
Where  the  defendant  dii*ects  a  cl^rk  employed  in  the  bank  to 
make  a  false  entry,  he  is  a  principal  in  the  offense,  and  the  en- 
tries are  in  law  made  by  him.''®  A.  charge,  that  a  defendant 
"caused"  a  certain  entry  to  be  made  is  sufficient,  without  an 
averment  of  the  manner  in  which  he  caused  it.'"  An  entry  in  a 
book  usually  means  an  item  in  an  account.^'  An  allegation  that 
the  defendant  made  a  false  report  of  the  condition  of  the  bank, 
"whereby,  by  means  of  a  false  entry  therein^  by  him  made," 

to  be  insolvent,  to  withdraw  hia  de-  Ward  on  the  books  of  the  bank,"  and 

posit  and  failed  to  cause  it  to  be  ap-  a  single  entry  showed  a  credit  of  one 

plied   to    such    indebtedness,    when  hundred   and  five  thousand  dollars 

there    are    no    allegations    showing  to    that    firm,    of    which    the    jury 

that  such  actions  were  a  violation  found  that  twenty-five  thousand  dol- 

of  his  official  duties.  U.  S.  v.  Briton,  lars  was  a  misapplication;    it  was 

108  U.-S.  192,  27  L.  ed.  703.  held  that  the  variance  was   imma- 

16  U.  S.  V.  Heinze,  218  U.  S.  532,  terial.  U.  S.  v.  Fish,  24  Fed.  585. 
54  L.  ed.  1139,  reversing  183  Fed.  18  U.  S.  v.  Britton,  107  U.  S.  655, 
907.  27  L.  ed.  520. 

17  U.  S.  V.  Morse,  161  Fed.  429,  "aU.  S.  v.  Heinze,  161  Fed.  425.> 
437,  438.  Where  the  indictment  19  Re  Van  Campen,  2  Benedict, 
charged  that  the  president  of  a  bank  419 ;  U.  S.  v.  Harper,  33  Fed.  471, 
misapplied  twenty-five  thousand  dol-  480. 

lars  of   its  funds,   "by  causing  the  «o  McKnight  v.  U.  S.,  C.  0.  A.,  97 

said    sum    of    twenty-five    thousand       Fed.  208,  38  C.  C.  A.  115. 
dollars  to  be  credited  to  Grant  and  21  U.  S.  v.  Morse,  161  Fed.  429. 
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&c.,  may  support  a  finding  that^  he  made  a  f-alse  entry  in  a  re- 
port;^*,,, Where  the  indictment  alleged  that  the  false  entries"  in 
question  indicated  that  there  was  then,,  in  the  paying  teller's  de- 
par  tiijeot  of  the.  bank,  a  certain , amount  of  money,  when  such 
amount  was  .not- there  in  fact;  it  was  held  not  to  be  necessary 
that  it  should  further  allege  that  such  amount  was  not  in  other 
departments  of  the  bank.^'  In  an  indictment  for  making  a  false 
entry  in  the  report  of;  a  national  banking  association,  the  prepa- 
ration and  completion  of  the  report,  the  making  of  the  false  en- 
try therein,  its  verification,  its  attestation,  and  its,  delivery  to 
tJie  comptroller,  may  be  considered  as  simultaneous;  and  there 
is  consequently,  no  repugnance  in  a  failure  tq.  allege  that  they 
occurred  in  consecutive  order.^*  ,  An  allegation  that  defendant 
"did  make  a  certain  false  entry  in  a  certain  reporj;  'of  the  said 
association"  will  not  be  construed  to  mean  that  the  entry  was 
an  alteration  made  after  the  report  was  completed.^'  The  omis- 
sion of  the  signs  for  dollars  and  cents  in  the  recital  of  the  alleged 
f alge-  entries  in  the  reports  is  a.  niatter  of  form,  which  will  not 
affect  the  validity  of  the  indictment.^*  An  indictment  against 
the  president  of  a  national  bank, for  malting  false  entries  in  its 
books,  which  charges  that  this  was  done  "with  intent  to  injure 
and  defraud, the  said  association  and  certain  persons  to  the 
grand  juTors-unknown,"  is  sufficient  so  far  as  concerns  the  alle- 
gations of  intent.*''  It  is  sufficient  to  aver  that  defendant  ''in,  a 
certain  report  of  the  condition"  of  the  bank,  "made  to  the 
Comptroller  of  the  Currency  in  accordance  with  the  provisions 
of  section  5211  of  the  Eevised  Statutes  of  the  United  States,  a 
certain  entry,"  which  is  .described  as  being  false.*'  It  is  not 
necessary  to  allege  that,  at  the  time  the  entry  was  made,  an  ex- 
aminer had, beqn  appointed.*'  The  erasure  of  figures,  and  the 
writing  of  ^  additional  figures  in  the  place  of  those  erased,  is  the 
making  of  an  e:cLtry."' 

.  The  entries  must  be  wilfully  and  intentionally  false.     Mere 
clerical  mistakes,  or  an  arbitrary  exercise  of  discretioii  in  keep- 

88  U.  S.  v., Bartow,  10  Fed.  874.  27  L.  ed.  520;   U.  S.  v.  Potter,  56 

23  U.  S.  V.  Britton,  107  U.  S.  655,      Fed.  83,  97. 

27  L.  ed.  520.  88  Cochran  v.  U.  S.,  157  tJ.  S.  286, 

24  U.  S.  V.  French,  57  Fed.  382.  39  L.  ed.  704. 

26  U.  *S.  V.  French,  57  Fed.  382.  89  U.  S.  v.  Britton,  107  U.  S.  655, 

26  U.  S.  V.  Potter,  56  Fed.  83.  2.  Sup.  Ct.  512,  27  L.  ed.  620. 

87  U.  S.  V.  Britton,  107  U.  S.  655,  ao'U.  S.  v.  Creciliu's,  34  Fed.  30;   : 
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iug  the  books,  which  does  not  amount  to  an  abuse,  are  insufficient 
to  constitute  an  offense.^^  False  entries  in  a  statement  made  by 
a  bookkeeper  at  the  request  of  the  bank  examiner,  which  pur- 
ports to  state  the  balances  due  depositors,  will  not  sustain  an  in- 
dictment; since  it  is  the  duty  of  the  examiner,  and  not  of  the 
bookkeeper,  to  make  the  balanees.^^  Counts  charging  false  en- 
tries by  the  president  in  reports,  which  allege  that  the  reports 
were  made  in  conformity  with  the  law  and  then  set  them  out  by 
their  tenor,  are  bad  if  they  fail  to  allege  specifically  that  the  re- 
ports were  verified  and  attested  by  the  cashier.^'  It  has  been 
held  to  be  proper  to  join  charges  against  bank  officers  for  making 
false  entries  in  the  books  of  a  national  bank,  where,  in  some 
counts,  the  defendants  are  jointly  charged  with  making  false 
entries  in  the  reports,  and  in  others,  the  cashier  is  charged  with 
making  false  entries  in  the  reports  and  the  president  with  aid- 
ing and  abetting  him  therein ;  **  and  to  join  charges  against  ttffi- 
cers  and, a  customer  of  a  national  bank,  where  the  officers  are 
charged  with  embezzlement  of  the  bank  funds,  and  the  custom- 
er with  aiding  and  abetting  them  therein,  and  the  cashier  is 
charged  with  making  false  entries  in  the  bank  books,  and  the 
president  and  customer  with  aiding  and  abetting  him  in  the 
same.^°  But  these  must  be  stated  in  different  counts.**  Counts 
were  held  to  be  bad  for  duplicity  when  they  described  two  differ- 
ent entries  in  different  parts  of  the  same  book  or  report,  al- 
though, it  seems,  that  they  were  debit  and  credit  entries  relating 
to  the  same  transactions.*'' 

The  word  "certified"  in  an  indictment,  when  applied  to  a 
bank  check,  is  sufficient  without  a  specification  of  the  words 
written  or  printed  upon  the  check.*'  A  count  is  sufficient  which 
alleges  that  the  defendant,  as  president  of  a  bank,  did  then  and 
there  on  a  specified  day  and  place,  within  the  district  and  juris- 

81  U.  S.  V.  Allen,  47  Fed.  696.  88  u.  S.  v.  Heinze,  161  Fed.  425. 

32  U.  S.  V.  Eqe,  49  Fed.  852.  The  word  "certify"  as  applied  to  a 

33  U.  S.  V.  Potter,  56  Fed.  97.  bank   cheek    indicates    that   certain 

34  U.  S.  V,  Berry,  96  Fed.  842.  words  have  been  written  or  printed 

35  Ciardes  v.   U.   S.,   C.   C.  A.,  87  thereupon,  thereby  causing  an  obli- 
Fed.  172.  gation  of  the  bank  to  the  holder  of 

36  U.  S.  V.   Cadwallader,  59   Fed.  the   same,   and   that   it   has   passed 
677.  from   the   bank's   custody   into   the 

87  U.  S.  V.  Morse,  161   Fed.  429,       hands  of  some  other  person.     Ibid. 
437. 
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diction  of  the  court,  unlawfully,  knowingly  and  wilfully  certify 
a  Certain  check,  set  forth  in  full  with  a  description  of  the  mem- 
bers of  the  firm  which  signed  the  same ;  that  the  said  persons  as 
copartners  under  the  firm  name  and  style,  as  aforesaid,  by  whom 
said  check  was  then  and  there  drawn,  as  aforesaid,  did  not  then 
and  there,  to  wit,  atithe  time, said  check  was  so  certified  by  said 
defendant,  as -aforesaid,  have  on  deposit  in  said  association  an 
amount  of  money  then  and  there  equal  to  the  amount  then  and 
there  specified,  in  the  check,  as  he,  the  said  defendant,  then  and 
there  well  knew,  against  the  peace  and  dignity  of  the  said  United 
States  and  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided.'*  Where  an  oificer  of  a  national  bank  certifies  a 
check  upon  the  same,  believing,  in  good  faith,  that  the  drawer 
has  a  sufficient  deposit,  and  having  reasonable  grounds  for  such 
belief,  he  cannot  be  convicted  under  the  statute,  although  the 
drawer's  account  was,  at  the  time,  overdrawn.*"  A  count  is  not 
bad  for  duplicity  because  it  charges  both  the  certification  of  a 
check,  when  the  drawer  had  not  on  deposit  an  amount  of  money 
equal  to  the  amount  in  the  check  specified,  and  the  certification 
of  a  check  before  the  amount  thereof  had  been  regularly  en- 
tered to  the  credit  of  the  dealer  on  the  books  of  the  banking  as- 
sociation." 

The  particular  act  by  which  the  aiding  and  abetting  was  con- 
summated need  not  be  set  oxit  specifically.*^    A  charge  that  the 

89  Potter  V.  U.  S.,  155  U.  S.  438",  then   and  there  heing  president   of 
39  L.  ed.  214.  a  certain  national  banking,  associa- 
*l>  Spurr  V.  U.  S.,  174  TJ.  S.  728,  tion,    then    and    there    known    and 
43  L.  ed.  1150,  19  Sup.  Ct:  812.  designated  as  the  Indianapolis  Na- 
il U.  S.  V.  Potter,  56  Fed.  83;  U.  tiOnal  Bank,  in  the  city  of  Indian- 
S.  V.  Heinze,  161  Fed.  425.-  apolis,    in    the    State    of    Indiana, 
*8  Coifin  V.  U.  S.,  156  U.  S.  432,  which    said    association    had    been 
448,  39  L.  ed.  481,  489.  herfetbfore  created'and  organized  un- 
In  that  case  the  following  counts  der  the  laws  of  the  United  States 
were   held   to   be.  sufficient:      "The  of  America,  and  which  said  associa- 
grahd   jurors   aforesaid,  upon  their  tion  was  then  aiid  there  carrying  on 
oaths- aforesaid,   do  further -charge  a  banking  business   in   the   city   of 
and     present     that      Theodore     P.  Indianapolis,  State  of  Indiana,  did 
Haughey,   late   of   said   district,   at  then  and  there,  by  virtue  of  his  said 
the   district   aforesaid,   on,   to   wit,  office  as  president  of  said  bank,  un- 
the   twenty-first   day   of   December,  lawfully,    feloniously,    and   wilfully 
in  the  year  of  out  Lord  one  thou-  misapply    the    moneys,    funds,    and 
sand    'eight    hundred    and    ninety-  credits  of  the  said  association,  which 
two,  the  said  Theodore  P.  Haugtey  were  then  and  there  under  his  con- 
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president  of  a  bank  aided  and  abetted  one,  who  is  alleged  to  be 
the  cashier,  in  the  misapplication,  need  not  charge  that  the 


trol,  with  intent  to  convert  the  same 
to  the  use  of  the  Indianapolis  Cabi- 
net Company,  and  to  other  persons, 
to  the  grand  jurors  unknown,  in  a 
large  sum,  to  wit,  the  sum  of  six 
thousand  three  hundred  and  eigh- 
teen dollars,  by  then  and  there  caus- 
ing said  sum  to  be  paid  out  of  the 
moneys,  funds,  and  credits  of  said 
association,  upon  a  check  drawn  up- 
on said  association  by  the  Indian- 
apolis Cabinet  Company,  which 
check  was  then  and  there  cashed  and 
paid  out  of  the  moneys,  funds,  and 
credits  of  said  association  aforesaid, 
which  said  sum  aforesaid,  and  no 
part  thereof,  was  said  Indianapolis 
Cabinet  Company  entitled  to  with- 
draw from  said  bank,  because  said 
company  had  no  funds  in  said  asso- 
ciation to  his  credit.  That  said  In- 
dianapolis Cabinet  Company  was 
then  and  there  insolvent  as  the  said 
Theodore  P.  Haughey  then  and  there 
well  knew,  whereby  said  sum  became 
lost  to  said  association;  that  all  of 
said  acts  as  aforesaid  were  done 
with  intent  to  injure  and  defraud 
said  association.  That  as  such  presi- 
dent aforesaid,  the  said  Theodore  P. 
Haughey  was  entrusted  and  charged 
by  the  board  of  directors  of  said  na- 
tional banking  association  with  the 
custody,  control  and  care  of  the  mon- 
eys, funds,  credits,  and  assets  of 
said  association,  and  the  general 
superintendence  of  its  affairs.  And 
the  grand  jurors  aforesaid  to  fur- 
ther say  that  Francis  A.  Coffin,  Per- 
cival  D.  Coffin,  and  Albert  S.  Eeed 
did  unlawfully,  wilfully,  knowingly, 
and  feloniously  and  with  intent  to 
injure  and  defraud  said  association, 
on,  to  wit,  the  twenty-first  day  of 
December,  in  ,the  year  of  our  Lord 


one  thousand  eight  hundred  and 
ninety-two,  aid  and  abet  the  said 
Theodore  P.  Haughey  as  aforesaid 
to  wrongfully,  unlawfully,  felonious- 
ly, and  wilfully  misapply  the  mon- 
eys, funds,  and  credits  of  said  asso- 
ciation as  aforesaid,  to  wit,  the  sum 
of  six  thousand  three  hundred  and 
eighteen  dollars.  .  .  .  The  grand 
jurors  aforesaid,  upon  their  oaths 
aforesaid  do  further  charge  and 
present  that  Theodore  P.  Haughey, 
late  of  said  district,  at  the  district 
aforesaid,  on,  to  wit,  the  tWenty- 
third  day  of  September,  in  the  year 
of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-two,  the  said  Thea- 
dore  P.  Haughey,  then  and  there  be- 
ing the  president  of  a  certain  na- 
tional banking  association,  then  and 
there  known  and  designated  as  the 
Indianapolis  National  Bank,  in  the 
city  of  Indianapolis,  in  the  State 
of  Indiana,  which  said  association 
had  been  heretofore  created  and  or- 
ganized under  the  laws  of  the 
United  States  of  .  America,  and 
which  association  was  then  and 
there  carrying  on  a  banking  business 
in  the  city  of,  Indianapolis,  State 
of  Indana,  did  then  and  there,  by 
virtue  of  his  said  ofiSce  as  president 
of  said  bank,  unlawfully,  felonipjis- 
ly,  and  wilfully  misapply  the  mon- 
eys, funds,  and  credits  of  the  said 
association,  without  authority  of  the 
directors  thereof  with  intent  to  con- 
vert the,  same  to  the  use  of  the  In- 
dianapolis Cabinet  Company  and 
to  other  persons,  to  the  grand  jurors 
unknown,, in  a  large  sum,  to  wit,  the 
sum  of  three  thousand  nine  hundred 
and  sixty  dollars  and  eighty-four 
cents,  by  then  and  there  paying  and 
causing  said  sum  to  be  paid  out  of 
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the  monej^s, '  funds,  and  cr«idits  of 
said  asaooiation  upon  certain  divers 
checks  drawn  upon  said  association 
by  the  Indianapolis  Cabinet  Com- 
pany, which  checlcs  were  then  ani 
there  cashed  and  paid  out  of  the 
moneys,  funds,  and  credits  of  said 
association  aforesaid,  which  said 
sum  aforesaid,  and  no  part  there- 
of, was  said  Indianapolis  Cabinet 
Company  entitled  to  withdraw  from 
said  bank,  beoaiise  said  company 
had  lio  funds  in  said  association  to 
its  1  credit.  .  That  said  Indianapolis 
Cabinet  Company  was  then  and 
there  insolvent  as  the  said  Theodore 
■P.  Haughey  then  and  there  wel}, 
knew,  whereby  said  sum  became  lost 
to  said  association;  that  all  of  said 
acts  as  ^foresaid  were  done  with  in- 
tent to  injure  and  defraud  said  asso- 
ciation. That,  as  such  president 
aforesaid,  the  said  Theodore  P. 
Haughey  was  entrusted  and  charged 
by  the  board  of  directors  of  said  na- 
tional banking  association,  with  the 
custody,  control,  and  care  of  the 
moneys,  funds^  credits,  and  assets 
of  said  association,  and  tlie  general 
superintendence  of  all  its  affairs. 
And  the  grand  jurors  aforesaid  do 
further^  say  that  Francis  A.  Coffin 
and  Peroival  B.  Coffin  and  Albert  S. 
Reed  at  the  district  and  State  of  In- 
diana aforesaid  did  unlawfully,  wil- 
fully, knowingly,  and  feloniously 
and  with  intent  to  injure  and  de- 
fraud said  association  on,  to  wit,  the 
twenty-third'  day  of  September,  in 
the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-two,  aid 
and  abet  the  said  Theodore  P. 
Haughey,  as  aforesaid,  to  wrongful- 
ly^ unlawfully,  feloniously,  and  wil-, 
fully  misapply  the  money,  funds, 
and  credits  of  said  association,  to 
wit,  the  sum  of  three  thousand  nine 
hundred  and  sixty  dollars  and  eigh- 


ty-four cents  aforesaid.  .  .  .  The 
grand  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  further  charge 
and  present  that  Theodore  P. 
Haughey,  late  of  said  district  afore-' 
said,  on,  to  wit,  the  first  day  of 
January,  in  the  year  of  our  Lord  one 
thousand  ei^t  hundred  and  nine- 
ty-one, and  on  divers  times  between 
said  date  and  the  twenty-fifth  day 
of  July,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  nine- 
three,  the  said  Theodore  P.  Haughey 
then  and  there  being  the  president 
of  a  certain  national  banking  as- 
sociation then  and  there  known 
and  designated  as  the  Indianapolis 
National  Bank  of  lildianapolis,  in 
the  State  of  Indiana,  which  said 
association  had  been  heretofore  cre- 
ated and  organized  under  the  laws 
of  the  United  States  of  America,  and 
which  said  association  was  then  and 
there  carrying  on  a  banking  business 
in  the  city  of  Indianapolis,  State  of 
Indiana,  did  then  and  there,  by  vir- 
tue of  hi^  said  office  as  president  of 
said  bank,  and  without  authority  of 
the  .board  of  directors,  unla,wfully, 
feloniously,  and  wilfully  misapply 
the  moneys,  fund^,  and  credits  of 
said  association,  with  intent  to  con- 
vert the  same  to  the  use  of  the  In- 
dianapolis Cabinet  Company,  a 
more  par,ticular  description  of  said 
moneys,  funds,  and  credits  being  to 
the  grand  jurors  jinknown,  in  a, 
large  amount,  to  wit,  the  sum  of 
three  hundred  and  seventy-five  thou- 
sand dollars,  by  then  and  there  cash- 
ing,, discounting,  and  paying  for  the 
use  and  benefit  of  said  Indianapolis 
Cabinet  Company,  but  of  the  funds 
of  aaid  association,  a  large  number 
of  worthless  and  insolvent  notes, 
drafts,  and  bills  of  exchange  being 
drawn  upon  and  by  divers  persons, 
firms,  and  companies,  and  corpora- 
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president  knew  that  such  person  was  cashier.*'  Where  an  indict- 
ment charged  a  person  with  aiding  oT  abetting  a  bank  officer  in 
committing  an  offense  by  a  misapplication  of  funds  of  the  bank, 
and_  each  count  averred  that  the  person  whom  the  defendant  was 
charged  with  abetting,  misapplied  the  funds  while  an  officer  of 
,  the  bank,  and  then  averred  that  the  defendant  had  unlawfully, 
wilfully,  feloniously  and  knowingly,  and  with  intent  to  defraud 
it  and  abet  the  said  person  "as  aforesaid,"  without  repeating  the 
fact  that  the  latter  was  then  an  officer  of  the  bank ;  it  was  held 
to  be  sufficient.**  Where  an  indictment  charged  "the  defend- 
ants, Warner  and  Work,  as  aiders  and  abettors  of  Ferdinand 
Ward,  in  a  wilful  misapplicaion  by  Ward  of  the  money  of  the 
Marine  Bank,  of  which  association  Ward  was  at  the  time  a  di- 
rector," and  contained  a  statement,  "that  Ward  intended  that 
he  and  Warner  and  Work  should"  convert  to  their  own  use  the 
money  in  question,"  but  no  allegation  that  such  a  conversion  by 
Ward  was  thereafter  affected ;  a  demurrer  was  sustained.*^ 

§  507.  Ordinance  om  Constitution  as  to  juries  in  crimi-' 
nal  prosecutions.  The  Sixth  Amendment  to  the  Federal  Con- 
stitution provides:  "In  all  criminal  prosecutions,  the  accused 
shall  enjoy  the. right  to  a  speedy  and  public  trial  by  an  impartial 

tions,  eacli  and  all  of  whom  were  ly,  and  feloniously  and  with  intent 
then  insolvent,  as  the  said  Theodore  to  injure  and  defraud  said  associa- 
P.  Houghey  theu  and  there  well  tion,  on^  to  Mt^  the  first  day  of  Jan^ 
knew,  whereby  said  sum  was  wholly  uary,  in  the  year  of  our  Lord  one 
lost  to  said  association;  with  intent  thousand  eight  hundred  and  ninety- 
then  and  there  and  thereby  to  injure  one,  and  on  divers  times  between 
and  defraud  said  association.  That  said  date  and  the  twenty-fifth  day  of 
as  such  president  aforesaid,  the  said  July,  in  the  year  of  our  Lord  one 
Theodore  P.  Haughey  was  entrusted  thousand  eight  hundred  and  ninety-- 
and  charged  by  the  board  of  direc-  three,  aid  and  abet  the  said  Theo- 
tors  of  said  national  banking  associ-  dore  P.  Haughey,  as  -aforesaid,  ■  to 
ation  with  the  custody,  control,  and  wrongfully,  unlawfully,  feloniously, 
cafe  of  the  funds,  credits,  and  assets  and  wilfully  misapply  the  moneys, 
of  said  associaltion,  and  the  general  funds,  and  credits  of  said  associa- 
superintendence  of  its  affairs,  and  tion,  to  wit,  the  sum  of  three  hun- 
agent  of  said  association  in  the  dred  and  seventy-five  thousand  dol- 
transaction  of  all  its  business.   And  lars  aforesaid." 

the  grand  jurors  aforesaid  do  fur-  43  u.  S.   v.   Northway,   120  U.  S. 

ther  say  that  Francis  A.  Coffin,  Per-  327,  30  L.  ed.  664. 

cival  B.  Coffin  and  Albert  S.  Reed,-  «  Coffin,  v.  U. ,  S..  J56  V.  S.  432. 

at  the  district  and  StatC;  of  India,na  449,  39  L.  ed.  481,  489. 

aforesaid,  did  unlawfully,  knowing-  *5  u.  S.  v.  Warner,  26   Fed.  616. 
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jury  of  the  State  and  district  wherein  the  crime  shall  have  been 
committed,  which  district  shall  have  been  previously  ascertained 
by  law."  !     ' 

This  does  not  give  him  the  right  to  be  tried  by  a  jury  com- 
posed of  persons  representing  every  locality  in  the  district,  but 
only  by  a  jury,  every  metnber  of  which  is  a  resident  of  the  terri- 
tory which  comprised  the  district  at  the  time  the  offelise  is 
charged  to  havfe  bebn  committed.^  It  has  been  held  that  a  direc- 
tion that  grand  jury  shall  be'  summoned  from  a  Certaiii  part 
of  the  district,  in  accordance  with  the  Revised  Statutes,^  is  not 
in  ebuflict  with  this  Amendment.'  Where  a  district  is  divided 
into  several  divisions,  a  grand  jury  selected  from  the  inhabitants 
of  a  single  division  is  not  forbidden  by  the  Constitution.*  An 
indictment  was  not  quashed  because  the  court  excluded,  from 
the  grand  jury,  residents  of  counties  where  the  acts  charged 
were  committed.' 

When,  between  the  time  of  the  commission  of  an  offense  and 
tliat  of  the  indictment  and  trial  for  the  same,  the  place  where 
it  was  committed  is  made  a  part  of  a  new  or  different  district 
or  division,  tha  court  of  the  district  or  division  where  it  is  situ- 
ated at  the  time  of  the  indictment  and  trial  has  jurisdiction.* 

§  508.  Qualifications  of  grand  and  petit  jurors.  The  Ju- 
dicial Code  provides:  "Jurors  to  serve  in  the  courts  of  the 
United  States,  in  each  State'  respectively,  shall  have  the  same 
qualifications,  subject  to  the  provisions  hereinafter  contained, 
and  b§  entitled  to  the  same  exemptions  as  jurors  of  the  highest 
court  of  law  in  such  State  may  have  and  be  entitled  to,  at  the 
time  when  such  jurors  for  service  in. the  courts  of  the  United 
States   are   sumnaoned."  *     This  relieves   talesmen   from   any 

§507.     lU.    S.   V.   Peuschel,    11?  § -508.,   l  Jud.  Code,  §  275,  36  St. 

Ped.   q42.     See  Post  v.  U.   S.,   161  at  L.  1087,  re-enacting  U.  S.  K.  S., 

U^S.  583,  40  L.  ed.  816.  §  800.     It  has  been  said:   that  the 

2U.  S,  K.  S.,  §  802.                         ■  lEederal.  Courts:  have   no   discretion 

3  U.  S.  y,  Ayres,  4p  Fed.,  651.  ■  -  concerning  the  qualifications  and  ex- 

.*U.  S,.  V.  Dixon,  44  Fed.  401.  emptions  of  jurors.    The  law  is  that 

5U.  S.  V.   Green,   113   Fed.   683;  they  shall  have  the  like  qualifica- 

ail'd.  rC.  C.  A.,   194  Fed.   601;   cer-  tions  and  shall  be  entitled  tO' like  ex- 

tiorari   denied,   207    U.   S.   596,    52  emptions  that  jurors  of  the  higher 

L.  ed.  357.;  courts  of  the  State; had  at  the  time 

^  Ex  .parte  Moran,  ,C.  p.  A.,  144  of  the  enactment  of  the  statute,  or 

Fed.  694.    ,  shall  hereafter  ihai^e  in  such  Statei 
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disability  imposed  by  the  .Fourteenth  Amendment.*  No  citizen 
possessing  all  other  qualifications  which  are  or  may  be  pre- 
scribed by  law  shall  be  disqualified  for  service  as  grand  or 
petit  juror  in  any  court  of  the  United  States,  on  account  of 
race,  color,  or  previous  condition  of  servitude.* 

In  considering  objections  to  grand,  jurors,  the  Federal  courts 
are  not  restricted  to  such  as  are  specifically  designated  by  the 
State  laws,  but  they  may  give  effect  to  any  objection  which  goes 
to  the  fitness  of  the  men  to  serve.*  The  court  may,  of  its  own 
motion,  discharge  grand  jurors,  when  those  substituted, are  not 
disqualified ;  °  and  the  court  may,  of  its  own  motion,  enforce 
other  objections  to  grand  jvirors  than  those  prescribed  by  the 
State  statutes.*    It  has  been  said  that, the  word  qualifications, 


U.  S.  V.  Wilson,  6  McLean,  604,  Fed, 
Cas.  No.  16,737;  U.  S.  v.  Gardner 
5  Chicago  Leg.  News,  501,  Fed.  Cas 
No.  15,187;  U.  S.  v.  Coit,  1  Car.  L. 
Rep.  346,  Fed.  Cas.  No.  14,829.  Con- 
tra, U.  S.  V.  Price,  3  Hall,  L.  J.  121 
Fed.  Cas.  No.  16,088.  It  is  not  nee 
essary  that  any  court  rules  should 
specify  the  qualifications.  Without 
any  court  rule,  jurors  not  having 
them  may  be  challenged.  U.  S.  v. 
-Collins,  1  Woods,  499, ; Fed. , Cas.  No. 
14,837.  A  State  law  relating  to  the 
challenges  of  jurors  as  to  the  favor 
or  to  the  array  pertains  to  their 
qualifications  and  exemptions,  and 
is  in  force,  and  is  followed  by  the 
Federal  Courts;  U.  S.  v.  Douglass,  2 
Blatchf.  207,  Fed.  Cas.  No.  14,989; 
U.  S.  V.  Eeed,  2  Blatchf.  435,  Fed. 
Cas.  No.  16,134;  U.  S.  v.  Tallman,  10 
Blatchf.  21,  Fed.  Cas.  No.  16,429; 
U.  S.  V.  Tuska,  14  Blatchf.  5,  Fed. 
Cas.  No.  16,550.  But  the  right  to  a 
peremptory  challenge,  which  sets 
aside  a  juryman  without  regard  to 
his  qualification  or  exemption,  is 
not  afl'ected  by  this  section.  '  U.  S. 
V.  Shackleford,  18  How.  588,  15  L. 
ed.  495 ;  U;  S.  v.  Douglass,  2  Blatchf. 
207,  Fed.  Cas.  No.  14,989;  U.  S:  v. 
Devlin,  6  Blatchf.  71,  Fed.  Cas.  No. 


14,953.  Other  section  of  the  Revised 
Statutes  regulate  peremptory  chal- 
lenges. U.  S.  R.  S.,  §§  819,  1031, 
1063.  See  infra,  §  482.  Those  who 
are  exempt  from  serving  on  juries 
are  not  disqualified,  unless  there  is 
some  statutory  regulation  to  that 
effect.  U.  S.  V.  Gardner,  5  Chicago 
Leg.  News,  501,  Fed.  Cas.  No.  15,- 
187.  It  was  held  not  to  be'a  ground 
of  challenge  to  a  grand  juror,  under 
the  statutes  of  California,  that,  his 
name  was  not  on  the  last  preceding 
assessment  roll  of  the  county  from 
which  he  was  sumlnoned.  U.  S.  v. 
Benson,  31  Fed.  896.  It  has  been 
said  that,  where  the  State  laws  pro- 
vide that  jurors  shall  be  selected 
from  the  book  of  the  receiver  of  tax 
returns  in  each  county,  the  fact  that 
a  man's  name  there  appears  implies 
that  he  is  qualified, '  but  does  not 
establish  the  fact.  V.  S.  v.  Collins, 
1  Woods,  499,  Fed.  Cas.  No.  14,'837. 

8  Be  Carnes,  31  Fed.  397. 

8Jud.  Code,  §  278,  36  St.  at  L. 
1087,  re-enacting  in  part  Aci  of 
March  1,  1875,  ch.  114,  §  '4,  18  St. 
at  L.   336.  '        ' 

4U.  S.  V.  Benson,  31  Fed.  890. 

6  U.  S.  V.  Jones,  69  Fed.  '973. 

6U.  S.  V.  Jones,  69  Fed.-  9^3, '  It 
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has  respect  to  the  juror  personally  and  may  relate  to  his  age, 
property,  citizenship,  or  anything  else  belonging  to  his  personal 
standing;''  but  does  not  refer  to  special  reasons,  which  do  not 
exclude  the  juror  from  the  panel,  but  only  preclude  him  from 
acting  in  the  particular  case ; '  and  that,  consequently,  the  prose- 
cuting witness  may  serve  upon  the  grand  jury,  although  he  was 
disqualified  under  the  State  laws  to  act  in  the  case,  where  he  is 
a  witness.®  The  fact  that  a  man  is  a  member  of  a  political 
party,  and  a  strong  partisan,  does  not  disqualify  him  as  a  grand 
juror  in  election  cases.'"  ^ 

§  509.  Selection  of  grand  and  petit  jurors.  "All  such 
jurors,  grand  and  petit,  including  those  summoned  during  the 
session  of  the  court,  shall  be  publicly  drawn  from  a  box  con- 
taining, at  the  time  of  each  drawing,  the  names  of  not  less  than 
three  hundred  persons,  possessing  the  qualifications  prescribed 
in  the  section  last  preceding,  which  names  shall  have  been  placed 
therein  by' the  clerk  of  such  court  and  a  commissioner,  to  be  ap- 
pointed by  the  judge  thereof,  or  by  the  judge  senior  in  commis- 
sion in  districts,  having  morp  than  one  judge,  which  commis- 
sioner shall  be  a,  citizen  of  good  standing,  residing  in  the  dis- 
trict in  which  such  court  is  held,  and  a  well-known  member  of - 
the  principal  political  party  in  the  district  in  which  the  court 
is  held  opposing  that  to  which  the  clerk  may  belong,  the  clerk 
and  said  commissioner  each  to  place  one  name  in  said  box  alter- 

was  held  that  the  fact  that  a  grand  abatement  was  sustained  and  an  in- 

j'Uror  had  said,  when  he  heard  that  dictment    dismissed,    when    it    ap- 

strikers     were     destroying     private  peared  that  one  Of  the  grand  jurors 

property,  that  they  ought  to  be  shot,  liad  served  on  a  jury  whieli  had,  on 

did  not  disqualify  him  from  talcing  a   former   trial,   found   the   accused 

part  in  the  finding  of  an  indictment  guilty  of  the  same  offense.    U.  S.  v. 

against    a    striker    fur    obstructing  Jones,  31  Fed.  725. 

mails  and  commerce.    U.  S.  v.  Clune,  ''  U.  S.  v.  Collins,  1  Woods,  499, 

62   Fed.   798.  .,  And  that  an   officer  Fed.   Cas?  No.   14,837. 

who,  had  issupd  a  warrant, of  arrest  8U.  S.  v.  Williams,  1  Dillon,  485, 

for  the  accused,  a,nd  had  expressed  Fed.   C^s. ,  No.   16,716. 

his  opinion  as  to  his  guilt,  was  not  9  U.  S.  v.  Williams,  1  Dillon,  485, 

disqualified    from    serving,  upon    a  495;   Fed.  Cas.  No.  16,716.    Contra, 

grand  jury,  which  returned  an  in-  U.  S.  v.  Reed,  2  Blatchf.  435,  Fed, 

-dictment  against  him.    U.  ,S.  v.  Bel-  Ca^.  No.  16,134. 

vin,   46   Fed.   381,     But  a  plea   in,  lOU.  ^„v.  Eagan,  30  Fed.  608. 
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nately,  without  refei'ence  to  party  affiliations  until  the  whole 
number  required  shall  be  placed  therein."  ^ 


§  509.  IJud.  Code.  §  276,  36  St. 
at  L.  1087,  re-enacting  in  substance 
Act  of  June  30,  1879,  eh.  52,  §  2, 
21  St.  at  L.  43.  See  U.  S.  v.  Miller, 
187  Fed.  369.  When  the  name  of 
one  of  the  grand  jurors  who  found 
an  indictment  was  not  put  into  the 
box  by  any  competent  authority,  nor 
drawn  from  the  box,  it  was  he/ld  that 
the  indictment  was  not  vitiated 
when  there  was  no  imputation  that 
the  name  appeared  in  the  vemre 
through  bad  faith.  U.;  S.  v.  Am- 
brose, 3  Fed.  283.  Where  jurors 
were  lawfully  chosen  by  jury  com- 
niissioners  of  opposing  political 
faiths,  it  was  held  to  be  of  no  mo- 
ment that  their  names  were  placed 
in  the  jury  box  by  handfuls,  instead 
of  alternately  by  the  clerk  and  by 
the  commissioner.  U.  S.  v.  Greene, 
113  Fed.  683.  Aff'd,  Greene  v.  U.  S., 
C.  C.  A.,  154  Fed.  401;  certiorari 
denied,  207  U.  S.  596,  52  L.  ed.  357. 
Where  the  clerk  is  present  and  su- 
pervises the  transaction,  the  manual 
act  of  placing  the  tickets  in  the  box 
may  be  performed  by  a  deputy  clerk. 
Ibid.  Where  the  boxes  for  the  ju- 
ries of  the  District  and  Circuit 
Courts  contained  more  than  three 
hundred  names,  and  the  court  di- 
recteii  the  jury  to  be  drawn  "from 
the  jury  boxes,"  the  indictment  was 
not  quashed  because  the  grand  jury 
was  in  fact  drawn  from  one  of  the 
boxes,  which  contained  less  than 
three  hundred  names.  Ibid.  It  was 
held  that  an  indictment  should  not 
be  quashed  on  the  ground  that  the 
jury  box  was  not  kept  continuously 
in  the  clerk's  custody;  where,  in 
pursuance  of  the  usual  practice,  a 
jury  for  another  division  of  the  same 
district   was   drawn   at   the   official 


residence  of  the  judge  and  then 
transmitted  to  the  clerk's  office  in 
the  other  division  by  a  reliable  ex- 
press company.  Ibid.  Where  a  new 
jury  commissioner  is  appointed,  he 
and  the  clerk  may  use  the  box  in 
which  names  were  placed  by  the 
clerk  and  his  predecessor;  and,  in 
the  absence  of ,  testimony,  it  will  be 
presumed  that  the  names  which  he 
there  finds  were  duly  placed  therein. 
May  V.  U.  S.,  C.  C.  A.,  199  Fed.  53. 
The  jury  commissioner  may  be  ap- 
pointed by  a'judge  of  another  dis- 
trict, who  is  authorized  to  hold  court 
there.  Ibid.  It  has  been  hald  that 
the  legality  of  the  panel  is  not  af- 
fected by  a  direction  of  the  court 
that  additional  grand  jurors  be 
summoned,  after  a  sufficient  number 
have  been  impanelled  and  sworn  to 
constitute  a  legal  Grand  Jury,  U.  S. 
-V.  Nevin,  199  Fed.  831,  and  that  the 
summons  by  the  marshal  of  some  of 
the  members  of  a  Grand  Jury,  by 
the  order  of  the  court,  from  the  body 
of  the'  district;  without  drawing 
their  names,  will  not  aflfect  the  va- 
lidity of  an  indictment  where  the 
persons  thus  summoned  are  duly 
qualified.  Ibid.  An  indictment  was 
quashed  where  the  court  ordered 
that  thirty-six  names  be  drawn  for 
the  formation  of  a  grand  jury  and 
that  the  marshal  summon  therefrom 
twenty-three  persons  whom  he  should 
select.  U.  S.  v.  Lewis,  192  Fed. 
633.  Under  the  former  statute  it 
was  held,  that  a  judge  from  another 
district,  duly  designated  to  act, 
might  make  the  necessary  order  for 
the  selection  of  a  grand  jury.  May 
V.  U.  S.,  C.  C.  A.,  199  Fed.  53.  No 
notice  of  the  dravping  of  the  grand 
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,  .  " JuTQrs  shall  be  returned  from  such  parts  of  the  district,  from 
time  to  time  as  the  court  shall  direct,  so  as-not  to  incur  any  un-, 
necessary,  expense  or  unduly  to  burden,  the  citizens  of  any  part 


jurors  need  be  given  to  anyone.    XJ. 
S.  V.  Lewis,  192  Fed.  633.  '      ' 

Under  the  Revised  Statutes,  it 
was  held  that  the  'Federal  courts  had 
a  large  discretion  as  to  the  extent 
to  which  they  might  follow  the  de- 
tails of  State  practice  and  avail 
themselves  of  the  services  of  State 
officers,  and  that  they  might  exercise 
this  either  by  a  general  standing 
rule  or  by  a  special  order.  Silsbury 
v,  Footej  14  How  218,'  14  L.  ed.  394, 
U.  S.  v.  Shackleford,  18  How.  588,  15 
L.  ed.  495;  U.  S.  v.  Richardson,  28 
Fed.  61,  69;  TJ.  S.  v.  Gardiner,  5 
Chicago  Iieg.  News,  501 ;  U.  S.  v. 
Wilson,  6  McLean,  604.  Substantial 
conformity  was  all  that  was  re- 
quired. U.  S.  V,  Douglass,  2  Blatchf. 
2,q7;  U.  S.  v..  Reed,  2  Blatchf.  435; 
U.  S.  V.  Tallman,  10  Blatchf.  21; 
U.  S.  V.  Collins,  1  Woods,  199;  U. 
S.  V.  Woodruff,  4  McLean,.  IDSSils- 
by  V.  Foote,  14  How.  218,  14  L.  ed. 
394;  U.  S.  V.  Shackleford,  18  How. 
5S8,  15  L.  ed.  495 ;  U.  S.  v.  Rondeau, 
16  Fed.  109;  Kie  v.  U.  S.,  27  Fed. 
351;  U.  S.  V.  Richardson,  28  Fed, 
61 J  U.  S.  V.  Benson,  31 -Fed.  896; 
U.  S.  v.  Dow,  Taney,  34.  It  was 
held  that  a  change  in  the  practice 
of  the  State  courts  in  the  mode  of 
summoning  jurors,  although  based 
upon  a  statute,, is  not  biiiding  upon 
the  Federal !  courts,,  until  they  have 
adopted  it  by.  rule,  or  otherwise.  AI7 
ston  V.  Manning,  Chase,  460 ;  that 
an  indictment  was  not  rendered  in- 
valid because  thej  notice  of  the  town 
meeting  for  drawing  the  grand  jur- 
ors was  posted :  only  three  days,  in- 
stead of  foUr,  as  was  required  by 
the  venire  facias,  issued  to  tlie  eon- 
stable,  and  the  State  statutes;  U.  S. 


V.  Richardson,  28  Fed.  61,  69,  74; 
that  the  drawing  of  the  jurors  with- 
in thirty  days  after  each  term,  and 
not,  as  in  the  State  court,  on  the 
last  day  of  the  term,  was  an  imma- 
terial variance;  U.  S.  v.  Collins,  1 
Woods,  499;  that  it  was  not  neces- 
sary that  the  officers  who  attended 
to  drawing  the  jurors  should  be  the 
same,  either  in  rank  or  in  number, 
nor  that  the  jury  boxes  should  be 
the  same  in  material  or  shape,  nor 
that  they  should  be  kept  in  the  same 
shape  and  manner,  nor  that  th.e 
same  number  of  names  should  be 
placed  in  the  box  as  in  the  State 
courts.  U.  S.  V.  Collins,  1  Woods, 
499;  U.  S.  V.  Wilson,  6  McLean, 
G04;  tjiat  the  marshal  of  the  United 
States  was  the  proper  person  to  at- 
tend to  the  matter.  U.  S.  v.  Collins 
1  Woods,  499;  that  the  jurors  need 
not  be  taken  from  the  lists  made 
by  the  State  authorities;  U.  S.  v. 
Collins,  1  Woods,  499;  but  that  this 
might  be  done;  U.  S.  v.  Ricliardson, 
28  Fed.  6],  69;  that  a  State  law  re- 
quiring that  jurors  be  taken  from 
the  books  of  a  certain  officer,  the  re- 
ceiver of  tax  returns,  was  not  bind- 
ing upon  the  Federal  courts;,  U.  ,S. 
V.  Collins,  1  Woods,  499;  but  that, 
where  the  State  law  in  Illinois  re- 
quired that  the  jurors  should  be  se- 
lected by  an  officer,  a  rule  requiring 
the  cleric  to  issue  a  venire  facias  to 
the  marshal,  authorizing  the  latter 
to  select  the  jurors  at  his  conven- 
ience, instead,  of  requiring  their  se- 
lection before  the  issue  of  the  writ, 
did  not  conform  to  the  State  stat- 
ute. U.  S.  V.  Woodruff,  4  McLean, 
105;  construing  Illinois  act  of  1845. 
But,  it  was  held,  that  the  provisions 
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of  the  district  with  such  services."  ^  This  statute  applies  to 
grand,  as  well  as  to  petit  juries.* 

"When,  from  challenges  or  otherwise,  there-  is  not  a  petit 
jury  to  determine  any  civil  or  criminal  cause,  the  marshal  or 
his -deputy  shall,  by  order  of  the  court  in  which  such  defect  of 
jurors  happens,  return  jurymen  from  the  bystanders  sufficient 
to  complete  the  -panel ;  and  when  the  marshal  or  his  deputy  is 
disqualified  as  aforesaid,  jurors  may  be  so  returned  by  such  dis- 
interested person  as  the  court  niay  appoint,  and  such  person 
shall  be  sworn,  as  provided  in  the  preceding  section."  * 

"When  special  juries  are  ordered  in  any  district  court,  they 
shall  be  returned  by  the  marshal  in  the  same  manner  and  form 
as  is  required  in  such  cases  by  the  laws  of  the  several  states."  ^ 

"Every  grand  jury  empaneled  before  any  District  or  Circuit 
Court  shall  consist  of  not  less  than  sixteen  nor  more  than 
twenty-three  persons.  If  of  the  persons  summoned  less  than 
sixteen  attend,  they  shall  be  placed  on  the  grand  jury,  and  the 
court  shall  order  the  marshal  to  summon,  either  immediately 


of  the  Missouri  statute,  concerning 
the  manner  of  drawing  grand  ju- 
ries, were  directory  and  need  not  be 
followed.  U.  S.  V.  Eagan,  30  Fed. 
608.  It  is  no  objection  to  a  grand 
jury  that,  when  they  were  drawn, 
there  were  in  the  jury  box  the 
names  of  only  three  hundred  and 
three  persons,  of  wliom  three  were 
ineligible  and  three  dead.  U.  S.  v. 
Kondeau,  16  Fed.  109. 

ajud.  Code,  §  277,  36  St.  at  L. 
1087,  re-enacting  U.  S.  R.  S.,  §  802. 
Where  two-thirds  of  the  population 
of  the  district  resided  in  a  city 
where  the  defendant  resided  and 
the  case  involved  large  questions 
concerning  Interstate  commerce,  the 
panel  of  jurors,  composed  principal- 
ly of  farmers  and  drawn  almost  en- 
tirely from  outside  the  city,  was  set 
aside.  U.  S.  v.  Standard  Oil  Co., 
170  Fed.  988.  It  has  been  liekl 
that  the  court  has  power  to  direct 
the  clerlv  and  commissioner  to  place 
in  the  box  the  names  of  a  specified 


number  of  persons  residing  in  the 
division  of  the  district  where  the 
court  is  held,  divided  in  a  certain 
proportion  among  the  '  different 
counties  therein  without  regard  to 
the  population  of  such  counties. 
Merchants'  &  Miners'  Transp.  Co. 
V.  U.  S.,  C.  C.  A.,  199  Fed.  902;  af- 
firming U.  S.  V.  Merchants'  &  Min- 
ers' Transp.  Co.,  187  Fed.  355.  It 
was  held  to  be  no  objection  to  the 
legality  of  a  Grand  Jury  that  it 
was  drawn  from  a  district  larger 
in  area,  but  including  the  district 
as  constituted  at  the  time  the  of- 
fense was  committed.  McKinney 
V.  U.  S.,  C.  C.  A.,  199  Fed.  25.  As 
to  grand  juries  in  Illinois,  see  §  66, 
supra. 

SAgnew  V.  V.  S.,  165  U.  S.  36, 
44,  41  L.  ed.  624,  627;  U.  S.  v. 
Stowell,  2   Curtis,   153. 

*Ibid.,  §  280,  .re-enacting  U.  S.  R 
S.,  §  804. 

5  Ibid.,  §  281,  re-enacting  U.  S. 
R.   S.,   §   805. 
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or  for  a  day  fi^ced,  from  the  body  pf,  the  distrj.c1;,  and  not  from 
the  by-standers,  a  sufficient  number  of,  persons  to  complete  the 
grand  jury.,  And  whenever  a  challenge  to  a  grand  juror  is  al- 
lowed, and  there  .are  not  in  attendance  other  jurors  suiEcient  to 
complete  the  grand  jury,  the  court  shall  make  a  like  order  to  the 
marshal  to  summon  a  sufficient  number  of  persons  for  that  pur- 
pose." ® 

"Wo  grand  jury  shall  be  summoned  to  attend  any  district 
court  unless  the  judge  thereof,  in  his -own  discretion  or  upon  a 
notification  by  the  district  attorney  that  such  jury  will  be  need- 
ed, orders  a  venire  to  issue  therefor.  If  the  United  States  at- 
tomfey  for  any  district  which  has  a  city  or  borough  containing 
at  least  three  hundred  thousand  inhabitants  shall  certify  in 
writing  tp  the  district  judge,  or  the,  senior  district  judge  of  the 
district,  that, the  exigencies  of  the  public  service  require  it,  the 
judge  may,  in  his  discretion,  also  order  a  venire  to  issue  for  a 
seconid  grand  jury.  And  said  court  may  in  term  order  a  grand 
jury  to  be  summoned-at  such  time,  and  to  serve  such  time  as  it 
may  direct,  whenever,  in  its  judgment, ^  it  may  be  proper  to  do 
so.  But  nothing  herein  shall  operate  to  extend  beyond  the  time 
permitted  by  law  the  imprisonment  before  indictment  found  of 
a  person  accused  of  a  crime  or  offense,  or  the  time  during  which 
a  person  so  accused  must  be  held  under  recognizance  before  in- 
dictment fotind." '' ,  . 

"The  district  courts,  the  district  courts  of  the  Territories, 
and  the  Siipreme  Court  of  the  District  of  Columbia  may  dis- 
charge their  grand  juries  whenever  th^y  deem  a  continuance  of 
the  sessions  -of  such  juries  unnecessary."  '  '  Objections  to  irreg- 
ularities in  the  summons,  the  panel  and  the  organization  of  a 
grand  jury,  must  be  made  by  a  plea  in  abatement  or  motion  to 
quash  and  are  waived  by  a  plea  of  "not  guilty,"  unless  the  pro- 
ceedings are  absolutely  void.^ 

8  Ibid!,  §  282,  re-enacting  tJ..  S.  R.  state  for  what  time  it  is  to  serve. 

S.,  §  808.     See  U;  S.  v.  London,  itfi  U.  S.  v.  Lewis,  ]92  Fed.  633. 

Fed.  976:  'Jud.   Code,   §   285,   36  St.  at  L. 

■?  jiir.   Code,   §   284,  36  St.   at  L.  3087,  re-enacting  in  substaince  U.  S. 

]  087,  re-enacting  in  substance  U.  S.  E.  S.,  §  811. 

R.   S.,   §'  810.     See  U.  S.  v.  Louis-  '  »  Burchett  v.  U.  S.,  C.  G.  A.,  194 

Vilje  &  N.  R.  Co.,  :77  Fed.  780.    An  Fed.  821.     See  Harlan  v.' McGourin, 

order  for  the  Grand  Jury  need  not  218  U.  S.  442;  infra,  §§  515.  510. 
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§  510.  Writ  of  venire  facias.  It  has  been  held  that  a  writ 
of  venire  facias,  or  a  process  in  the  natilre  of  that  writ,  is  an  in- 
dispensable prerequisite  to  the  summons  of  a  grand  jury.* 


§  510.  lU.  S.  V.  Antz,  36  Fed. 
119,  122,  123;  citing  Act  of  1846, 
9  St.  at  L.,  p.  72,  §  3,  Rev.  St. 
§  810;  U.  S.  V.  Keed,  2  Blatchf. 
435,  451,  per  Nelson,  J.?  Peter 
Cook's  Case,  13  How.  St.  Tf.  311, 
per  Treby,  L.  C.  J.,  Talcot,  argu- 
endo; People  V.  McKay,  18  Jolins. 
212.  "Although  the  writ  which  was 
to  be  used  by  the  courts  of  the 
United  States  for  summoning  the 
juries  was  denominated  in  the  stat- 
ute a  venire  facias,  and  in  its  gen- 
eral features  was  that  writ,  it  was 
not  precisely  that.  The  writ  of 
venire  facias  was  the  process  used 
to  summon  in  a  jury  after  issue 
joined,  and  when  a  trial  was  to  be 
had  in  a  particular  cause,  and  was 
confined  to  that  cause.  Hence  it 
was  that  the  challenge  to  the  array 
was  limited  to  the  interest  or  favor 
of  the  officer  who  summoned.  The 
writ  used  throughout  all  the  States 
of  the  Union  for  the  summoning  of 
petit  juries,  though  known  as  the 
venire  facias  was  more  precisely 
the  'general  previous  precept,  by 
virtue  of  which  the  sheriff  returned 
into  the  courts  of  jail  delivery  div- 
ers several  panels,  and  returned  and 
delivered  in  one  or  more  of  those 
panels  from  time  to  time  as  the 
court  needed  and  called  for  any.' 
Since  at  the  common  law  tlie  writ 
in  the  nature  of  venire  facias  was 
used  for  no  other  purpose  than  to 
convene  grand  and  petit  juries,  it 
is  manifest  that  the  Congress  by 
authorizing  its  issuance  meant  to 
Include  it  as  the  writ  of  juries,  un- 
der the  grant  to  the  courts  of  'pow- 
er  to  issue  all  writs  necessary  for 
the  exercise  of  their  respective  ju- 


risdictions.' If  the  Congress  had 
stopped  here  the  question  would 
have  been,  whether,  there  being  a 
grant  of  power  to  issue  all  writs 
necessary  for  the  exercise  of  their 
jurisdictions  which  were  agreeable 
to  the  usages  and  principles  of  law, 
as  well  as  a  jurisdiction  which  for 
its  exercise  rendered  grand  juries 
necessary,  namely,  a  jurisdiction  in 
criminal  causes,  and  the  ancient 
and  invariable  writ  according  to 
the  usages  and  principles  of  law 
being  the  venire,  the  courts  of  the 
United  States  must  not  employ  that 
writ,  or  a  process  in  the  nature  of 
that  writ,  in  the  exercise  of  their 
cripiinal  jurisdiction.  I  say  if  Con- 
gress had  stopped  here,  the  ques- 
tion would  have  been  how  far  the 
acts  of  Congress  had  made  the  us- 
age of  the  common  law  the  exclu- 
sive guide  or  rule  for  convening 
grand  juries.  _  But  Congress  has  not 
yet  stopped  here.  Coiigress  enact- 
ed 'That  no  grand  jury  shall  be 
summoned  to  attend  any  Circuit  or 
District  Court  unless  one  at  the 
judges  of  such  Circuit  Court,  or  the 
judge  of  said  district,  in  his  own 
discretion,  or  upon  a  notification 
by  the  District  Attorney  that  such 
jury  will  be  needed,  orders  a  venire 
to  issue  therefor,  and  either  of  said 
courts  may  in  term  order  a  grand 
jury  to  be  sumomned  at  such  time 
and  to  serve  such  time  as  it  may 
direct,  whenever  in  its  judgment  i% 
may  be  proper  to  do  so.'  I  am 
aware  that  the  immediate  purpose 
of  this  last  provision  was  to.  do 
away  with  the  invariable  presence 
of  a  grand  jury  at  eyery  term  of  a 
Circuit    or    District    Court,    and  to 
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Writs  oi  venire  facias,  when  directed  by  the  court,  shiall  issue 
from  the  clerk's  office,'  and  shall  be  served  and  returned  by  the 
marshal  in  person,  or  by  his  deputy ;  or,  in  case  the  marshal  or 
his  deputy  is  not  an  indifferent  person,  or  is  interested  in  the 
event  of  the  cause,  by  such  fit  person  as  may  be  specially  ap- 
pointed for  that  purpose  by  the  court,  who  shall  admiiiister  to 
him  an  oath  that  he  will  truly  and  impartially  serve  and  return 
the  writ.  Any  person  named  in  such  writ  who  resides  elsewhere 
than  at  the  place  at  which  the  court  is  held,  shall  be  served  by 
the_  marshal  mailing  a  copy  thereof  to  siich  person  commanding 
him. to  attend  as  a  juror  at  a  time  and  place  designated  there- 
in, which  copy  shall  be  registered  and  deposited  in  the  post- 
office  addressed  to  snc^  person  at  his  usual  post-office  address. 
And  •the  receipt  of  the  person  so  addressed  for  such  registered 
copy  shall  be  regarded  as  personal  service  of  such  writ  upon  - 
such  person,  and  no  mileage  shall  be  allowed  for  the  service 
of  such  person.  The  postage  and  registry  fee  shall  be  paid  by 
the  marshal  and  allowed  him  in  the  settleinent  of  his  accounts."  ^ 
The  writ  may  be  ordered  by  the  judge  of  another  district  duly 
designated  to  act  within  the  same.*  It  seems  that  the  venire  fa- 
cias'maj  be  issued  by  the  deputy  clerk  in  the  absence  of  his 
principal.*  A  venire  is  not  illegal  because  the  names  of  the  ju- 
rors are  attached  to'  the  same,  instead  of  being  inserted  in  the 
body  thereof.'  The  objection  to  the  omission  to  issue  a  venire 
facias  is  waived  unless  seasonably  taken.* 

leave     it     discretionary     with     the  3  May  v.  U.  S.,  C.  C.  A.,  199  Fed. 

,{;Udges    whether    and   when   such    a,  53. 

body    should    be    convened;    but    I  *  U.  S.  v.  Greene,  113  Fed.  683. 

think   the  fair  meaning  of  the  en-  5  May  v.  U.  S.,  C.  C.  A.,  199  Fed. 

a?tment    is    that    Congress    either  53.  .  It  has  been  held  that  a  venire 

makes    it,    or   reftognizes    it    as   al-  is  irregular  vfhen  addressed  to  "tfie 

ready  being,  a  rigid,  unyielding  re-  marshal   of  the  District  of  Loiiisi- 

quifement  of  the  law  that  no  grand  ana,"  there  being  no  such  officer  and 

jury   shall   be   summoned   unless    a  the  title  of  the  executive  officer  of 

venire  fg,cia,8  has  therefore   issued,  the  court  being  "the  marshal  of  the 

if. in  the  vacation,  by  order  of  one  Eastern  District  of  I^ouisiana."  • 

of  the  judges,  or,  if  in  term  time,  6  U.    S.    v.    Antz,    16    Fed.    119. 

by   order,  of  the  court."    IT.  S.  v.  Powers  v..U.  S.,  223  U.  S.  303,  56 

Antz,   16,  Fed.  119,  125.  L.  ed.  448. 
2  Jud.-  iCo.de,  §!  .279,  .36  St.  at  L. 

1087.      -■':    '■■■     -:„.'■ 

Fed.  Prac.  Vol.  II.— 107. 
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§  511.  Proceedings  of  grand  jury.     The  grand  jury  must 
consist  of  not  less  than  sixteen,  nor  more  than  twenty-three,,  per- 
^     "From  the  persons  summoned  and  accepted  as  grand 


sons. 


jurors,  the  court  shall  appoint  the  foreman,  who,  shall  have 
power  to  administer  oaths  and  affirmations  to  witnesses  appear- 
ing before  the  grand  jury."  ^  "IsTo  indictments  shall  be  found, 
nor  shall  any  presentment  be  made,  without  the  concurrence  of 
at  least  twelve  grand  jurors." '  The  organization  is  not  vitiated 
because  the  jurors  are  sworn  and  impanelled  the  day  before  that 
fixed  by  the  court  for  their  appearance.*  The  jurors  must  be 
duly  sworn,  except  those  who  have  conscientious  scruples  against 
taking  an  oath,  and  they  must  take  an  affirmation  to  do  their 
duty.*  The  record  must  show  this  fact.^ 

An  objection  upon  the  ground  that  the  grand  jury  was  ille- 
gally constituted,  when  "not  merely  technical,  may  be  takfen  at 
-any  time  before  the  arraignment.'' 


§  311.  1  Jud.  Code,  §  282,  36  St. 
at  L.  1087  re  enacting  U.  .S.  R.  S;, 
§  808.  See  U.  S.  v.  London,  176 
Fed.   976. 

2  Ibid.,  §  283,  re-enacting  U.  S. 
R.   S.,   §    809. 

3U.  S.  R.  a,  §  1021. 

4U.  S.  V.  Lewis,  192  Fed.  633. 

6  Bureli  tt  V.  U.  S.,  C.  C.  A.,  194 
Fed.  821.  The  usual  oath  requires 
a  grand  juror  diligently  to  inquire 
and  true  presentment  nialie  of  all 
such  matters  and  things  as  are  giv- 
en him  in  charge;  to  present  no  one 
for  envy,  hatred  or  malice ;  to  leave 
no  one  unpresented  for  fear,  favor, 
or  affection,  reward,  or  hope  of 
reward;  to  keep  secret  the  counsel 
of  the  United  States,  his  fellows 
and  his  own.  Atwell  v.  TJ.  S.,  G. 
C.  A.,  17  L.R.A.(]Sr.S.)  1049,  162 
Fed.  97,  99.  "It  may  well  be  said 
that  the  first  three  obligations  of 
this  oath  relate  to  the  positive  du- 
ty required  of  the  grand  juror, 
while  the  latter  relates  to  and  de- 
fines the  rule  of  conduct  to  be  fol- 
lowed by  him  in  the  discharge  of 
these    positive    duties.       The    first 


three  are  demanded  by  direct  man- 
date of  the  law;  the  latter  only  by 
its  policy,  and  solely  in  order  that 
the  first  three  may  be  the  more 
thoroughly  and  effectively  per- 
formed. The  first  three  obligations 
are  absolutely  required  by  the  law, 
to  be  laid  by  oath  upon  the  con- 
science of  the  juror;  the  latter  may 
be  omitted,  as  in  some  courts  is 
done,  and  supplied  by  instruction.'! 
given  by  the  court."     Ibid. 

SBurchett  v.  U.  S.,  C.  C.  A.,  194 
Fed.  821.  A  recital  in  the  indict- 
ment that  the  gi-and  jury  was  duly 
selected  and  sworn  is  sufficient. 
Powers  V.  U.  S.  223  U.  S.  303,  56  L. 
ed.  448;  Burchett  v.  U.  S.,  C.  C.  A., 
194  Fed.  821..  Where  the  record 
showed  that  all  the  grand  jurors 
were  duly  sworn,  except  one,  "who 
was  duly  affirmed;"  it  was  held, 
that  the  indictment  should  not  be 
quashed;  although  it  did  not  affirm- 
atively appear  that  such  grand  ju- 
ror possessed  conscientious '  scruples 
against  taking  oath.  Brara  v.  U.  S., 
168  U.  S.  532,  42  L.  ed,  568. 

7U.  S.  v.  Haskell,  169  Fed.  449. 
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The  indictment  should  be  endorsed  "a  true  bill"  by  the  fore- 
man,'" and  must  be  publicly  presented  in  open  court,  the 
proper  practice  being  for  the  grand  j^ury  tobe  present  and  an- 
swer to  their  names,  whereupon  the  indictment  is  delivered  by 
the  foreman  to  the  clerk  and  the  fact  entered  of  recOrd;  ^  but  an 
indictment  is  not  void  because  the  graud  jury  do  not  accompany 
the  forerdan  to  the  court-room  when  they  are  in  session 'in  an 
adjoining  room  with  the  door  opening  into  the  same  opened  so 
that  they  can  see  the  actions  of  their  representative.^"  Where 
an  indictment  has  been  regularly  returned  into  open  court,  it 
will  be  presuined  that  the  grand  jury  and  the  officials  therewith 
connected  discharged  their  respective  duties  with  reference  to 
the  Same.^'  The  grand  jury  can  meet  and  adjourn  of  its  own 
motion,  in  the  absence  of  an  order  of  the  court,  until  its  dis-  ' 
charge  and  may  lawfully  proceed  in 'the  performance  of  its 
^uties  whether  the  court  is  in  session  or  not.**  The  final  ad- 
journment of  the  court  for  the  term  for'  which  the  jury  is  im- 
panelled discharges  the  grand  jury.*'  The  absence  of  one  or 
more  grand  jurors,  by  reason  of  a  failure  to  notify  them  of  a 
meeting  at  which  an  indictment  was  found,  was  held  not  to  be 
sufiicient  to  invalidate  the  same,  when  there  were  present  a  siiffi- 
cient  number.**  It  was  further  held  that  the  improper  dis- 
charge of  a  grand  jury  would  not  vitiate  an  indictment  if  the 
necessary  number  remained.*'  "A  court  shows  no  punctilious  re- 
spect for  the  Constitution  in  regulating  their  conduct.  We  took 
the  institution  as  we  found  it  in  our  English  inheritance,  and  he 
best  serves  the  Constitution  who  most  faithfully  follows  its  his- 
torical significance,  not  he  who  by  a  verbal  pedantry  tries  a 
priori  to  formulate  its  limitations  and  its  extent."  *'    A  prelimi- 

8  See  U.   S.   V.   Breese,    172  Fed.  i"  Breese  v.  U.  S.,  226  U.  S.   3, 

765.  57    L.;   ed.   — ;    affirming   172    Fed. 

9Eenigar  V.  U.  S„  C.  C.  A„  26  ,765. 

L.R.A.(N.S.)     683,    172    Fed.    646.  "Carlisle  v.  U.  S.,  C.  C.  A.,  194 

A  paper  which  purports  to  be  an  Fed.  827. 

indictment,     endorsed    as     "a    true  12  Jones  v.  TJ.   S.,   C.  C.  A.,   162 

bill"   by   the   foreman  of   a   Graad  Fed.  417. 

■Jury  and  delivered  by  him  alone  to  .  13  Jones  v.  U.  S.,  ,C.^  C.  A.,.  162 

the  clerk  when  the  court  i^  not  in  Fed.  .417. 

session,  was  held  not  to  be  an  in-  i*Ibid.                   - 

dictment  and  to  confer  no  jurisdic-  15  Ibid. 

tion  upon  tlie  court  to  try  the  ac-  I6  7?e   Kittle,    180   Fed.   946,   per 

eused.     Ibid.  Hand,  J. 
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nary  complaint  is  not  essential  to  the  validity  of  an  indictment.'' 
A  grand  jury,  in  a  court  of  the  United  States,  has  the  right  to 
make  investigations  and  to  find  indictments  and  presentments, 
of  its  own  motion,  as  vsrell  as  to  consider  the  bills  laid  before  it 
by  the  District  Attorney.^'  A  presentment  is  an  accusation 
made  by  grand  jurors  upon  their  personal  knovs^ledge  or  obser- 
vation of  the  facts  without  the  testimony  of  witnesses.'*  The 
proceedings  of  the  grand  jury  are  secret;  but  it  has  been  held 
not  to  be  a  contempt  of  court  for  a  grand  juror,  after  an  indict- 
ment has  been  found  ^nd  he  has  been  discharged,  to  disclose  the 
testimony  upon  which  he  acted. ^^  The  minutes  of  the  grand 
jury  will  rarely,  if  ever,  be  inspected  upon  a  motion  to  quash 
an  indictment  in  a  Federal  Court.^'  No  one  has  the  right  to  be 
present  during  an  investigation  by  the  grand' jury  ;-^^  except  the 
witness  when  under  examination,^'  the  District  Attorney  of  the 
United  States  for  the  district,'*  one  of  his  duly  appointed  as- 
sistants,^' his  clerk,^°  a  stenographer,''  the  Attorney  General,'' 


17  U.   S.  V.  Lewis,   192   Fed.   633. 

iSFrisbie  v.  U.  S:,  ]57  U.  S.  160, 
163. 

WMcKinney  v.  U.  S.,  C.  C.  A., 
199   Fed.  25. 

aoAtwell  V.  U.  S.,  C.  C.  A.,  17 
L.R.A.{N.S.)  1049,  162  Fed.  97;  re- 
versing Re  Atwell,  140  Fed.  368. 

21 U.  S.  V.  Price,  C.  C,  S.  D.  N. 
Y.,  August,  1908,  N.  Y.  L.  J.,  Sept. 
9,  1908;  U.  S.  v.  Violon,  173  Fed. 
."50] ;  McKinney  v.  U.  S.,  C.  C.  A., 
199   Fed.  25. 

22  U.  S.  V.  Farrington,  5  Fed. 
343;  U.  S.  V.  Kilpatrick,  16  Fed. 
76§,  774;  U.  S.  V.  Edgerton,  80 
Fed.  374;  U.  S.  v.  RosentHal,  121 
Fed.  862;  U.  S.  v.  Virginia-Caro- 
lina Cliemical  Co.,  163  Fed.  66. 

23  U.  S.  V.  Farrington,  5  Fed. 
343;  U.  S.  V.  Edgerton,  80  Fed. 
374. 

24  U.  S.  V.  Keed,  2  Blatohf.  435, 
Fed.  Cas.  No.  16,134;  U.'S.  v. 
Rosenthal,  121  Ted.  862. 

25  U.  S.  V.  Reed,  2  Blatchf.  435, 
455,  Fed.  Cas.  No.  16,134. 


26  U.  S.  V.  Reed,  2  Blatolif.  435, 
455,  Fed.  Cas.  No.  16,134.  ' 

27  State  V.  Brewster,  70  Vermont, 
341. 

28  Act  of  June  30,  1906,  c.  3935, 
34  St.  at  L.  816  (U.  S.  Conip.  St. 
Supp.  1907,  p.  44)  :  '<^That  the  At- 
torney General  or  any  ofBcer  of  the 
Department  of  Justice,  or  any  at- 
torr.ey  or  eounse'llor  specially  ap- 
pointed by  the  Attorney  General 
under  any  provision  of  law,  may, 
when  thereunto  specifically  directed 
by  the  Attorney  General,  conduct 
any  kind  of  legal  proceeding,  civil 
or  criminal,  including  grand  jury 
proceedings  and  proceedings  before, 
committing  magistrates,  which  Dis- 
trict .  Attorneys  now  are  or  here- 
after may  he  by  law  authorized  to 
conduct,  whether  or  not  he  or  they 
bei*residents  of  the  di-strict  in  which 
such  proceeding  is  brought."  This 
authorizes  two  or  more  such  attor- 
neys, especially  appointed  and  des- 
ignated by  the  Attorney  General,  to 
be    present    together    in    a    Grand 
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an  officesr  of  ,t)ie  Department  of  Justice/'  or  any  attorney  speci- 
ally appointed  by  the  Attorney  General  under  any  provision  of 
law  when  thereu]ato  specifically7directed  by  the  Attorney  Gen- 
eral ;  ^"  and  none  of  these  has  a  right  to  be  present  during  the 
deliberations  of  the  grand  jury,  afteT  the  testimony  is  closed.'' 
But,  in  the  Matter  case,  it  was  held  that  the  presence  of  the  Dis- 
trict Attorney  at  that , time  was  an  irregularity,  which,  when 
there  was  no  proof  of  its  injury  or  prejudice  to  the  defendant, 
should :  be  disregarded.'^  It  has  been  held  that  the  presence, 
after  their  examination,  of  an  expert  witness,*'  or  of  an 
attorney  for  private  prosecutors,  who  subsequcDrtly  read  docu- 
ments and  rninutes  of  testimony  previously  taken  and  made 
comments,  upon  the  same,'*  are  grounds  for  setting  aside  an 
indictment.  A  subpoena  may  direct  the  attendance  of  wit- 
nesses before  the  grand  jury  alone  or  before  both  the  grand 
jury  and  the  petit  jury  as  well.'*  When  it  summons  witnesses 
before  the  grand  jury,  it  should  disclose  the  name  of  the  per- 
son against  whom  the  inquiry  is  instituted  or  the  subject  of 
the ,  investigation.'*  A  witness  properly  subpoenaed  cannot  re- 
fuse to  testify  before  a  grand  jury  upon  the  ground  that  there 
is  no  cause  or  specific  charge  pending.'''  It  has  been  said  that 
the  evidence  which  shall  be  received  before  a  gra'ml  jury  is  not 
subject  to  judicial  control,''  and  that  the'  proceedings  before  a 
grand  jury  are  no  part  of  criminal  proceedings  against  the  ac- 

Jury  Room,  although  one  of  them  Carolina  Chemical  Co.,  163  Fed.  66; 

acts   as   a   stenographer.     U,   S.   v.  or  an  examiner  of  the  Department 

Haskell,  369  Fed.  449.     But  it  does  of  Justice,  was  improper.     U.  S.  v. 

not  permit  the  presence   of  an  ex-  Kilpatrick,   16   Fed.  705,  774. 

pert  accountant.     U.   S.  v.   Jleinze, '  29  Ibid. 

177    Fed.    770.     It   has   been   held,  so  Ibid. 

that  this  statute   did   not   validate  31  ij.  S.  v.  Terry,  39  Fed.  355. 

an     indictment     previously     found,  32  U.  S.  v.  Terry,  39  Fed.  355. 

when  a  special  assistant  appointed  33  U.  S.  v.  Edgerto,n,  80  Fed.- 374. 

by  the  Attorney  General  was  pres-  34  U.    S.    v.   .Farrington,    5    Fed. 

ent   before   the   grand   jury  during  343. 

the   examination .  of   the   witnesses.  35  Re  Shaw,  172  Fed.  520. 

U.  S.  V.  Virginia-Carolina  Chemical  36  IJjid.                       , 

Co.,  163  Fed.  66.     Before  its  enact-  37  Hale  v.  Henkel,  201   U.  S.  43, 

ment,  it  T^as  held  that  the  presence  50  L.  ed.  652;  Wilson  v.  U.  S.,  221 

of  a  special  assistant  to  the  Attor-  U.  S.  361,  55  L.  ed.  771. 

ney    General;    U.    S.    v.    Rosenthal,  38  ^e  Kittle,  180  Fed.  946. 

12?   Fed.    802 r   U.    S.   v.   Virginia-, 
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eused  within  the  meaning  of  the  Fifth  Amendment  to  the  Fed- 
eral Constitiltion.^®  An  indictment  is  void  when  found  at  a 
time  when  the  grand  jury  is  not  authorized  to  hold  its  sessions.*" 

§  512.  Challenges  to  grand  jurors.  A  party  under  bail 
may  challenge  individuals  upon  the  grand  jury  for  prejudice 
or  lack  of  qualification.^  When  his  objection  goes  to  the  whole 
of  the  panel,  he  may  challenge  the  array.^  The  same  right  is 
possessed  by  any  individual  who  has  notice  that  a  complaint 
against  him  is  to  be  brought  before  a  grand  jury.'  If  he  does 
not  do  so  immediately  after  he  has  received  notice  of  such  in- 
vestigation, and  of  any  objections  to  the  constitution  of  the 
grand  jury  or  of  the  manner  of  its  selection  or  oi  the  proceed- 
ings before  it,  it  may  be  held  that  they  are  waived  by  them,  and 
that  it  is  too  late  to  raise  them  after  an  indictment  has  been 
found  against  him.* 

§  513.  Manner  of  taking  objections  to  an  indictment. 
Objections  to  an  indictment  may  be  raised:  by  a  motion  to 
quash  the  same ;  ^  by  a  plea  in  abatement ;  ^  or  by  a  demurrer.* 
Objections  which  are  purely  technical  and  not  based  upon  a 
constitutional  right,  must  be  raised  at  the  first  possible  moment.* 
The  objection, '  that  the  indictment  does  not  charge  an  offense 
under  the  laws  of  the  United  States  may  be  raised  at  any  time. 
An  irregularity  in  the  organization  of  a  grand  jury,  which  does 
not  affect  their  authority  to  sit,  is  waived  if  the  accused  goes 
to  trial  without  raising  the  same.' 

§  514.  Arraignment.  The  arraignment  is  the  call  of  the 
prisoner  to  the  bar,  from  the  court,  to  answer  the  matter  charged 
upon  hiui  in  the  indictment.*  This  usually  takes  place  upon 
the  first  day  of  the  term.  "When  any  person  indicted  for  any 
offense  against  the  United  States,  whether  capital  or  otherwise, 
upon  his  arraignment  stands  mute,  or  refuses  to  plead  or  an- 
as U.  S.  V.  Price,  163  Fed.  904.  §  513.  1§  515,  infrO,. 

MjBa)  parte  Harlan,  180  Fed.  119.  2  §  517,  infra. 

§  512.     1  U.  S.-  T.  Richardson,  28  8  §  516,  infra. 

Fed.  61.  iBreese   v.   U.   S.,   226   U.   S.    1, 

«Agnew  V.  U.  S.,   165  U.  S.  36,      57  L.  ed.  — . 
44,  41  L.  ed.  624,  627.  ^  Eai  parte  Harlan,  180  Fed.  119. 

3Agnew  V.  U.  S.,   165   U.  S.  36,  §  514.     1  Blackstone,    IV.,   322. 

44,   41    L.  ed.  624,   627. 

4Agnew  V.  U.   S.,   165   U.   S.   36, 
44,  41   L.   ed.   624,   627. 
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swer  thereto,  it  shall  be  the  duty  of  the  court  to  enter  the  p'lea 
of  not  guilty  on  his  bdhalf,  in  the  same  manner  as  if  he  had 
pleaded  not,  guilty  thereto.  And  lyhen.the  party  pleads  not 
guilty,  or  such  plea  is  entered  as  aforesaid,  the  cauge  shall  be 
deemed  at, issue,  and, shall,  without  further  form  or  ceremony, 
be  tried  by  a  jury."  *  This  section  applies  to  .offenses  created 
by  ^statutes  subsequently  enacted.^  It  is  the  usual  custom  to 
grant  the  prisoner  leave  to  withdra-w  his  plea  of  not  guilty  and 
to  file  a  demurrer  or  plea  in  abatement,  within  a  limited  time 
thereafter,*  bnft  be  has  no  right, to  obtain  such  permissipn.*  It 
has  been  held  that  this  does  not  enable  a  party  to  present  an  ob- 
jection which  ,is  purely,  technical.®  The  better  practice  is  to  ask 
for  leave  at , the  time  qf  the  arraignment.  The  trial  of  a  case 
withont  the  entry  of  a  plea  of  xtot  guilty  is  eroneous.''  This  stat- 
ute applies  to  a  prosecution  by  information.*  After  a  defend- 
ant has  filed  a  plea  of  not  guilty,  it  is  not  necessary  to  ask  him 
how  he  will  be  tried,  for  the  plea  includes  everything  essential 
to  put  him  on  trial  by  jury.* 

§  515.  Motion  to  quash  an  indictment.  A  motion  to  quash 
an  indictment  is  usually  addressed  to  the  discretion  of  the  court.^ 
Ordinarily,  it  must  be  founded  upon  a  legal  objection  to  the 
proceedings,,  which  appears  upon  the  record,  and  must  clearly  be 
decided  in  favor  of  the  defendant.^  "On  motions  to  quash,  the 
court  accepts  only  such  propositions  as  raise  clear  points  of  law. 
Any  involved  question  should  be  raised  by  demurrer  or  motioft 
in  arrest  of  judgment,  where  the  court  must  meet  the  issues  and  , 
dispose  of  them,  holding  them  under  consideration,  if  necessary 

^  Re  Smith,  33  Fed.  25;  U.  S.  R.  the  indictment  may  also  be  granted. 

S.,   §   1032.  U.  S;  V.  Lewis,  192  Fed.  633. 

8  U.  S.  V.  Hare,  2  Wheeler,  Grim.  7  Palmer    v.    U.    S.,    Washington, 

Casr283,   Fed.    Gas';   No,   15,304.  Ty.  5. 

4Post  V.  U.  S.,  161  U.  S.  583,  40  8  u.  S.  v.  Borger,  7  Fed.  393   (19 

L.  ed.  816.                                    ,    V      -  Blatchf.  249). 

-5  Holt   V.   U.   S;,    218   U.   S.   245,  9U.  S.  v.  Gibert,  2   Sumner,   19, 

247,   54   L.  ed.   1021,   1028;   Waller  Ved.  Gas.  No.  15,204. 

v".  U.  S.,  G.  C.  A.,  179  B*ed.  810;  U.  §  S]5.     lU.     S.     v.     O'SuUivan, 

S.  V.  London,  176  Fed.  976;   U.  S,  Fed.  Gas.  No.  15,974;  U.  S.  v.  Stow- 

V.  Lewis,  192  Fed.  633^              '    '  eli,   2    Gurtis,    153,    Fed.    Gas.    No. 

eBreese  v.  XJ'.  '^^  226  U.  S.  1,  57  16,^09;  U.  S.  v.  Grunberg,  131  Fed. 

L.  ed.  —t     Leave  to  witlidraw  plea  137.          ,    ,■  ; 

oif  "not  guilty"  and  move  to  quash  2U.  S.  v.  Grunberg,  131  Fed.  137. 
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for  that  purpose ;  but  a  motion  to  quash,  being  addressed  to  the 
discretion  of  the  court,  and  interposing  avoidable  delays,  unless 
clearly  justified,  should  be  decided  on  the  spot,  and  therefore 
our  practice  as  to  such  motions  is  as  stated."  ' 

Objections  to  the  qualifications,  the  summons,  or  the  selec- 
tion of  the  grand  jurors,*  or  to  irregularities  in  their  proceed- 
ings and  deliberations,'  or,  it  has  been  held,  to  thfe  illegality 
of  the  proof,  upon  which  they  have  acted,*  ™ay  be  raised  by 
such  a  motion.  Where  an  improper  person  was  present  before 
the  graiid  jury  during  their  proceedings,  the  indictment  may  be 
quashed  upon  motion.''  Defendant  cannot"  ordinarily  thus  ob- 
ject to  such  irregularities  in  the  selection,'  or  summons,'  of  the 
grand  jury,  as  have  not  prejudiced  him.  The  courts  have  re- 
fused to  quash  indictments,  where  one  or  more  of  the  grand  ju- 
rors were  not  qualified,^"  but  an  indictment  ,was  quashed  when 
the  marshal  was  allowed  to  select  the  grand  jury  from  a  larger 
number  of  names  than  were  drawn.*'  Objections  to  the  selec- 
tion or  qualification  of  a  grand  jury,  or  the  proceedings  before 
it,  must  be  taken  at  the  earliest  possible  moment.*"  Where  there 
is  a  disputed  question  of  fact  concerning  these  matters,  the 

3U.  S.  V.  Grunberg,  131  Fed.  137,  N.   Y.   August,    1908,   N.   Y.   L.   J. 

1 38,  per  Putnam,  J.  Sept.  9,  1908. 

*Se  Nicholls,  5  jST.  J.  L.  539;  Rex  tV.  S.  v.  Edgerton,  80  Fed.  374; 

V.   Belanger,   6   Canada   Grim.   Caa.  U.   S.  v.   Rosenthal,   12]   ted.  .862; 

295;  State  v.  Lawrence,  12  Oregon,  U.    S.    v.    Virginia-Carolina    Chem- 

297,  22   Cyc.   419.     But  see  People  ical    Co.,    163    Fed.    66.      U.    S.    v. 

V.   Petrea,   92  N.  Y.   128;    U.   S.   v.  Heinze,  177  Fed.  770.     Cf.  IT.  S.  y. 

Tallman,   10  Blatchf.   21    Fed.  Cas.  Merchants'  &  Miners'  Transp.   Co., 

JSTo.  16,429.     The  illegal  registry  of  187  Fed.  355.    But  see  supra,  §  482. 

one   of   the   grand   jurors   is   not  a  «  Agnew  v.  U.  S.,   165  U.  S.  36, 

ground  for  quashing  an  indictment,  44,  41  L.  ed.  624,  627. 

although    the    State    law    requires  9  U.   S.   v.   Tuska,   14  Blatchf.   5, 

that    the    grand    jurors    should    be  Fed.  Cas.  No.  16,550. 

registered  electors.  '■  U.  S.  v.  Ewan,  10  U.   S.   v.  Benson,   31  Fed.  896, 

40  Fed.  451.  12  Sawyer,  477;  U.  S.  v.  Ewan,  40 

6U.    S.    V.    Terry,    39    Fed.    355;  Fed,  451. 

Commonwealth  v.  Bradiiey,  126  Pa.  U  U.   S,  v.  Lewis,   192   Fed.   633. 

St.  199,  17  Atl.  600;   State  v.  Day-  «  U.  S. '  v.  Agnew,  1 0,5,  U. , S. , 36^ 

ton,   23   N.  J.  L.  49,   53   Am.  Dec.  44,  41  L.  ed.  624,  627.     See  jirfro, 

^'^0.  §    517.      Where    the  ,  accused    was 

8tJ.  S.  V.  Farrington,  5  Fed.  343;  ready    to    file    a    motion  ,  to    quash 

McGregor   v.   U.   S.,    134   Fed.    187.  on    the    return    day    after    the,  in- 

Biit  see  U.  S.  v.  Price,  C.  C,  S.  D.  dletment,  but  the  presiding  judge, 
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proper  remedy  is  a  plea  in  abatement;  ^'  not  a  motion  to  quash.^* 
It  seems  that  objections,  not  apparent  upon  the  face  of  the  in- 
dictment, will  not  be  considered  unless  they  are  specified  as  the 
grounds  for  the, motion  to  quash  the  same.^*  A  motion  to  quash 
an  indictment  is  addressed  to  the  discretion  of  the  court,  and 
its  denial  will  not  be  reviewed  unless  there  has. been  such  an 
abuse  of  discretion  as  to  cause  actual  injustice.^®  It  cannot  be 
reviewed  in  the  absence  of  exception  made  to  the  ruling  when 
it  is  made." 

§  516.  Demurrer  to  indictment.  It  has  been  said  that  a 
demurrer  in  the  regular  order  precedes  arraignment.'  The  court 
has  discretionary  power  to  permit  a  plea  to  be  withdrawn  and  a 
demurrer  subsequently  filed-^  Oral  demurrers  were  permitted 
at  common  law; '  but  ^t  is  the. safer  practice  to  file  a  demurrer 
in  writing.  Special  demurrers  are  not  usually  recognized  in  the 
Federal  courts;  *. hut  a  paper  filed  as  a  special  demurrer  was 
sustained  as  an  assignment  of  causes  under  the  general  demur- 
rer;* Objections  to  the  form  of  the  indictment,  or  to  parts  of 
the  same,  must  be  specifically  state^d  in,  the  demurrer.®    It  seems 


considering  himself  disqualified, 
would  not  permit  the  motion  to 
be  filed  or  accepted,  nor  accept 
a  plea,  and  it  was  agreed  that  the 
motion  might  be  filed  without  leave, 
to  be  subsequently  obtained  when 
another  judge  should  preside;  the 
motion  was  deemed  to  ha*e  been 
filed  in  time  when  leave  wa?  grant- 
ed when  the  other  judge  next  pre- 
sided.   U.  S.  V.  Lewis,  192  Fed.  633. 

IS  Infra,  §  517. 

iiAgn^w.v.  U.  S.,  165  U.  S.  36, 
44,  41  L.  ed.  624,  627.         ,       . 

IS  Kitt  V.  "state,  117  Ala.  213,  23 
So,  485;  People  V.  Colby,  54  Cal. 
37;  People  V.  Hunter,  54  Cal.  65; 
State  V.  Phillips,  119  jpwa,  652,  89 
N.  W.  1092,  94  Nj  W,,229,  67  L.E.A. 
292;  State  V.  Fitzgerald,  63  Iowa, 
268,  19  N,  W.  202;  State  v.  Sijnas, 
25  Nev."432,  62  Pac.  242;  Shivers 
y.  Territory,  13  Okla.  400,.  74  Pac. 
899;  Stanley  v.  U.  S.,  1  Okla.  336,' 
33   Pac.  1025,   22  Cyo.   420. 


16  Carlisle  v.  U.  S.,  C.  C.  A.,  194 
Fed.  827. 

" Ibid. 

§  516.  1  Commonwealth  v.  Ram- 
sey, 1  Brewster  (Pa.)  422;  22  Cyc. 
427.  Contra,  Ellis  v.  Co™™on- 
wealth,  f8  Ky.  130;  Stroud  v.  Com- 
monwealth, 19  S.  W.  976,  14  Ky. 
L.   Rep.   179. 

2  Post  V.  U.  S.,  161  U^  S.  583,  40 
L.  ed.  816. 

3  Swan's  Case,  Foster  Cr.  C,  104. 

4  U.   S,  V.   Frenelu:    57   Fed.  382. 
6U.,S.   v., French,   57   Fed.. 382; 

U.    S.   v.    Patterson,    59    Fed.    280, 
281. 

6U.  S.  y.  Patterson,  59  Fed.  280. 
An  objection  to  an  .  indictment 
charging  a  conspiracy,  because  it 
does  ii.9t  properly  charge  overt  actb 
to  effect  the  objects  of  the  satne, 
dops  not  challenge  its  sufficiency  so 
far  as  it  alleges  the-  conspiracy. 
Hedderly  v.  U.  S.,  C.  C.  A.,  193 
Fed.  561. 
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that  surplus  allegations  in  an  indictment  cannot  be  attacked  by 
a  demurrer.''  'No  objections  which  do  not  appear  upon  the  face 
of  the  indictment  can  be  raised  by  demurrer.'  When  the  stat- 
ute of  limitations  contains  exceptions,  advantage  of  the  same 
cannot  be  taken  by  demurrer,  unless  the  indictment  shows  on 
its  face  that  the  case  does  not  fall  within  any  of  the  exceptions.® 
Where,  however,  it  appeared  on  the  face  of  the  indictment  that 
the  statute  of  limitations  barred  the  prosecution,  it  was  held 
that  the  objection  might  be  raised  by  a  general  demurrer.'" 
Where  an  indictment  charged  "John  Doe,  a  Chinese  person, 
whose  true  name  is  to  the  grand  jurors  aforesaid  unknown,"  and 
showed  on  its  face  that  the  name  John  Doe  was  fictitious,  and 
that  the  grand  jurors  could  not  identify  the  person  whom  they 
were  indicting,  a  demurrer  was  sustained.'*  "In  every  case  in 
any  court  of  the  United  States,  where  a  demurrer  is  interposed 
to  an  indictment,  or  to  any  count  or  counts  thereof,  or  to  any 
information,  and  the  demurrer  is  overruled,  the  judgment  shall 
be  respondeat  ouster;  and  thereupon  a  trial  may  be  ordered  at 
the  same  term,  or  a  continuance  may  be  ordered,  as  justice  may 
require."  '* 

§  517.  Pleas  in  abatement.  A  plea  in  abatement  is  the 
proper  remedy  for  objections  to  the  indictment,  which  do  not 
appear  upon  the  face  of  the  same.  Certain  objections,  which 
may  be  raised  by  a  plea  in  abatement,  can  also  be  interposed  by 
a  motion  to  quash  the  indictment.'  Where  there  is  a  disputed 
question  of  fact  in  such  cases,  the  proper  remedy  is  a  plea  in 
abatement.^  It  seems  that  a  misnomer,  of  the  defendant  in  an 
indictment  is  the  subject  of  a  plea  in  abatement,'  and  that  it  can 

7U.  S.  V.  Patterson,  59  Fed.  280.  2  U.   S.  v.  Gale,   109  U.  S.  65,  3 

8U.  S.  V.  Peuschel,  116  Fed.  642.  S.Ct.  1,  27  L.  ed.  857;   Agnew  v. 

9  U.  S.  V.  Cook,  17  Wall.  108,  2]  U.  S.,  165  U.  S.  36,  44,  17  S.  Ct 
L.  ed.  538.  235,  41   L.  ed.  624. 

10  U.  S.  V.  Watkins,  3  Crancli,  3  Rex  v.  Sliakespeare,  10  East, 
C.  C.  445,  Fed.  Cas.  No.  16,649;  83,  2  Hale,  P.  C.  237;  Waaliington 
U.  S.  V.  White,  5  Cranch,  C.  C.  v.  State,  68  Ala.  85;  Daniels  v. 
368,   Fed.   Cas.    16,678.  State,    60    Ala.    56;     Lawrence    v. 

11 U.  S.  V.  Doe,  127  Fed.  982.  State,  59  Ala.  61;   Miller  v.  State, 

12  U.  S.  R.  S.,  §  1026.  54  Ala.  155;  Gabe  v.  State,  6  Ark. 

§  517.     1  Agnew  v.  TJ.  S.,  165  U.  519;  Davids  v.  People,  192  111.  176, 

S.  36,  44,  17  S.  Ot.  235,  41  L.  ed.  61  N.  E.  537;   Gardner  v.  State,  4 

624;  supra,  §  516.  Ind.    632;    State    v.    Knowlton,    70 
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only  be  raised  in  that  manner.*  Such  a  plea  must  state  the  true 
name  of  the  accused,  and  also  that,  he  was  not  commonly  known 
and  called  by  the  name,  under  which  he  was  indicted.^ 

An  obj.^^stion  to  the  organization  of  a  grand  jury,  the  incom- 
petency or  disqualification  of  its  members,  and  any  irregularity 
in  summoning ,  them,  may  be  raised  l^y  a  plea  in  abatement.* 
In  case  the  irregularities  have  not  prejudiced  the  defendant,  the 
plea  will  be  overruled.''  Such  a  plea  must  point  out  specific- 
ally the  particular  objection  or  defect,  on  which  the  defendant 
relies,*  and  must  negative  every  conclusion  in  favor  of  the 


Me.  200;  Commonwealth  v.  Fred- 
ericks, 119  Mass.  199 ;  Common- 
wealth V.  Dedliam,  16  Mass.  141 ; 
State  V.  Narcafm,  69  N.  H.  237, 
45  Atl.  744;  Commonwealth  v.  De- 
main,  Brightly,  441,  3  Pa.  L.  J. 
Rep.  487,  6  Pa.  L.  J,  29;  State  v. 
Lorey  (South  Carolina),  2  Brev. 
395;  State  v.  Brunell,  29  Wis.  435; 
l2Cyc.   359. 

*Ex  parte  Corrigan,  2  Can.  Cr. 
Cas.  591;  Button  v.  State,  92  Ga. 
14,  18  S.  E.  545;  Davids  v.  People, 
192  111.  176,  61  N.  E.  537;  State  v. 
Winstrand,  37  Iowa,  110;  State  v. 
Burns,  8  Nev.  251;  People  v.  Smith 
(New  York),  1  Park.  Cr.  329; 
State  V.  Farr  (South  Carolina),  12 
Rich.  24;  State  v.  Montague  (South 
Carolina),  2  MeCord,  287;  12  Cyc 
.159,  ,360.  ..■.'. 

8U.  S.  V.  Janes,  74  Fed;  543; 
Ruffin  V.  State,  124  Ala,  91,'  27  So. 
307;  Bright  v.  State,  76  Ala.  96; 
Wren  v.  State,  70  Ala.  1;  Waldron 
V.  State,  41  Fla.  265,  26  So.  701; 
Henderson  !v.  iState,  95  Ga.  326;  22 
S.  E.  537;  Washington  v.  State, 
113  Ga.  698,  39  S.  E.  294;  Amainn 
V.  People,  76  111.  188;  State  v. 
Cooper,  96  Ind.  331;  Common- 
wealth   V.    Demain,    Brightly,    441, 


3  Pa.  L.  J.  Eep.  487,  6  Pa.  L.  J.  29 ; 
State  v.  Hughes  (Tennessee),  1 
Swan,  261,  12  Cyc.  360. 

6Agnew  V.  U.  S.,  165  U.  S.  36, 
17  S.  Ct.'235,  41  L.  ed.  624;  U.  S. 
V.  Hajjunond,,  2  Woods,  197,  Fed. 
Cas.  No.  15,294;  U.  S.  v.  Greene, 
113  Fed.  683. 

7Agnew  T.  V.  S.,  165  U.  S.  36, 
44,  17  S.  Ct.  235,  41  L.  ed.  624. 

8U.  S.  V.  Greene,  113  Fed.  683; 
aff'd,  Greene  v.  U.  S.,  C.  C.  A.,  154 
Fed.  401;  certiorari  denied,  207  U. 
S.  596,  52  L.  ed.  357.  It  was  held 
to  be  insufficient  to  aver  that  in- 
structions by  those  in  charge, 
without  naming  them,  were  given 
to'  the  officer  serving  the  summons 
lor  the  grand  jury,  to  keep  secret 
the  names  of  the.  persons  drawn 
and  to  enjoin  upon  those  sum- 
moned the  necessity  of  keeping 
their  summons  secret,  when  no  such 
instruc,tion^  were  issued  by  the 
court.  Ibid.  An  allegation  that  a 
grand  jury  was  not  publicly  drawn 
was  disregarded,  when  the  court 
had  knowledge  of  the  fact  that  it 
was  drawn  in  the  presence  of  all 
the  officers,  who  were  required  by 
law  to  be  present.    Ibid. 
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legality  of  the  drawing  and  impaneling,''  and  must  show  that 
the  accused  was  thereby  injured.*" 

Pleas  in  abatement  are  not  favored  by  the  courts/*  and  the 
allegations  therein  must  be  pleaded  with  strict  exactness.*^ 

A  plea  in  abatement  should  be  pleaded  on  or  before  the  a.v- 
raignment  and  before  pleading  not  guilty  or  filing  any  special 
plea  in  bar.**  The  right  to  plead  in  abatement  is  waived  by  filing 
a  plea  in  bar,**  or  by  pleading  not  guilty  and'  going  to  trial.*^ 
It  seems  that  the  court  may,  in  its  discretion,  allow  a  plea  of  not 


9  State  V.  Brooks,  9  Ala.  9 ;  Shiv- 
er V.  State,  41  Fla.  630,  27  So.  36; 
Terviii  v.  State,  37  Fla.  396,  20  So. 
551;  Timberlake  v.  State,  100  Ga. 
66,  27  S.  E.  158;  State  V.  Newer 
(Indiana),  7  Blatckf.  307;  State 
V.  Ward,  64  Me.  545;  People  y. 
Lauder,  82  Mich.  109,  46  N.  W. 
956;  State  v.  Mead,  15  R.  I.  416,  6 
Atl.  867;  State  v.  Duggan,  15  R.  I. 
412,  6  Atl.  597;  State  v.  Rife,  18 
R.  I.  596,  30  Atl.  467;  Sayle  v. 
State,  8  Tex.  120;  Commonwealth 
V.  Thompson  (Virginia),  4  Leigh, 
667,  26  Am.  Dec.  339;  State  v.  Car- 
ter, 49  W.  Va.  709,  39  S.  E.  611;  12 
Cyc.   359. 

lOAgnew  V.  U.  S.,  165  U.  S.  36, 
45,  17  S.  Ct.  235,  41  L.  ed.  624;  .U. 
S.  V.  Merchants'  &  Miners'  Transp. 
Co.,  187  Fed.  355;''u.  S.  v.  Nevin, 
199  Fed.  831.  It  is  insufficient  to 
allege  that  the  irregularities,  of 
which  complaint  is  made,  "tended 
to  his-  injury  or  prejudice,"  without 
assigning  any  ground  for  such  con- 
clusion, when  prejudice  does'  not 
appear  from  the  record  or  is  not  a 
necessary  inference  from  what  oc- 
curred. Agnew  V.  U.  S.,  165  U.  S. 
36,  45,  17  S.  Ct.,235,  41  L.  ed.  624. 
U.  S.  V.  Greene,  113  Fed.  683,  694; 
afi'd,  Greene  v.  U.  S.,  C.  C.  A.,  154 
Fed.  401 ;  certiorari  denied,  207  U. 
S.  596,  52  L.  ed.  357. 

11 U.   S.  V.   Hammond,   2   Woods, 


197,  Fed.  Ca!s.  No.  15,294;  U.  S. 
V.  Williams,  1  Dillon,  485,  Fed. 
Cas.  No.  16,716;  U.  S.  v.  Greene, 
113  Fed.  683,  689;  aflf'd,  Greene  v. 
U.  S.,  C.  C.  A.,  154  Fed.  401;  cer- 
tiorari dfenied,  207  U.  S.  596,  52 
L.   ed.   357. 

12  Agnew  V.  U.  S.,  165  U.  S.  36, 
44,  17  S.  Ct.  235,  41  L.  ed.  624; 
U.  S.  V.  Hammond,  2  Woods,  197, 
Fed.  Cas.  No.  15,294;  U.  S.  v.  Wil- 
liams, 1  Dillon,  485,  Fed.  Cas.  No. 
16,716;  U.  S.  V.  Greene,  113  Fed. 
683,  689;  aff'd,  Greene  v.  U.  S.,  C. 
C.  A.,  154  Fed.  401;  certiorari  de- 
nied, 207  U.  S.  596,  52  L.  ed.  357. 
The  plea  that  the  private  books  and 
papers  of  the  accused  were  wrong- 
fully produced  before  the  Grand 
Jury  is  insulTicient  when  it  fails  to 
show  that  no  other  evidence  was 
offered  upon  which  the  indictment 
was  found.  Hillman  v.  U.  S.,  C.  C. 
A.,   192   Fed.   264. 

13  U.  S.  T.  Gale,  109  U.  S.  B5,  3 
S.  Ct.  ],  27  L.  ed.  857;  Agnew" v. 
U.  S.,  165  U.  S.  36,  17  S.  Ct.  235, 
41  L.  ed.  624. 

14  U.  S.  v.  Gale,  109  U.  S.  65,  3 
S.  Ct.  1,  27  L.  ed.  857. 

16  Eperson  v.  State,  5  Lea 
(Tenn.)  29i;  State  v.  Deason,  6 
Baxt.  (Tenn.)  511;  Thompson  v. 
State  (Tex.  Cr.  App.  1901),  62  5. 
W.   919;    12   Cyc.   357. 
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guilty  to  be  -withdrawn  and  a  "plea,  in  abatement  to  be  filed. ^* 
When  the  plea  in  abatement  is  founded  upon  objections  to  the 
selection  or  qualification  of  a  grand,  jury  or  the  proceedings  be- 
fore it,'  the  plea  must  he  filed  at  the  earliest  possible  moment.^'' 
If  the  defendant  has  had  the  right  to '  raise  the  objection  by 
challenging  the  array  of  the  grand  jury,  after  he  had  notice  that 
a  compla'int  against  him  was  under  consider-ation,  it  might  be 
held  that  he  could  not  raise  the  objection  by  a  plea  in  abate- 
ment." 

One  Federal  case  holds  that  a  plea  in  abatement  alleging  a 
disqualification  of  a  grand  juror  need  not  be  verified ;  *'  but,  ac- 
cording to  the  preponderance  of  authority,  every  plea  in  abate- 
ment should  be  verified:^" 

The  proper' manner  of  objecting  to  a  plea  in  abatement  is  by 
a  demurrer.^^     Upon  such  a  demurrer,  judgment  is  irendered 


IS  Post  V.  U.  S.,  161  U.  S.  583, 
40  L..ed,  8]6. 

"Agnew  V.  U.  S.,  165  U.  S.  36, 
44,  17  S.  Ct.  235,  43  L.  ed.  624. 
"Tlie  defendant  must  take  the  first 
opportunity  in  his  power  to  make 
the  objection.  Where  he  is  notified 
that  his  case  is  to  be  brought  before 
the '  grand  jury,  he  should  proceed 
at  once  to  take  exception  to  its  com- 
petency; for,  if  he  lies  by  until  a 
bill  is  found,  exception  may.be  too 
late.  But,  where  he  has  had  no  op- 
portunity of  objecting  before  bill 
found,  then  he  may  take  advantage 
of  the  objection  by  a  motion  to 
quash  or  by  a  plea  in  abatement; 
the  latter  in  all  cases  of  contested 
fact  being  the  proper  remedy."  Ibid. 
Waller  v.  U^  S.,  C.  C.  A.,  179  Fed. 
810.  A  delay  of  five  days  after  the 
return  of  an  indictment  was  held 
to  be  a  waiver  of  such  an  o,bjection, 
when  there  was  no  excuse  alleged 
for  the  delay.  Agnew  v.  U.  S.,  165 
U.  S.  36,  45,  17  S.  Ct.  235,  41  L. 
ed.  624.  So  was  a  delay  of  nineteeij 
days  after  the  filing  of  the  indict- 
ment and  seventeen  days  after  the 
return  of  the  defendants  to  the 
State.    Lowdoii  v.  U.  S.,  C.  C.  A., 


149  Fed.  673 ;  U.  S.  v.  Am.  Tobacco 
Co.,  177  Fed.  774.  A  delay  of  two 
months  after  the  indictment  was 
also  held  to  be  too  late.  U.  S.  v. 
Greene,  113  Fed.  683,  697;  aff'd, 
Greene  v.  U.  S.,  C.  C.  A.,  154  Fed. 
401  ;  certiorari  denied,  207  U.  S. 
956,  52  L.  ed.  357.  Absence  from 
the  district  is  no  excuse  for  the  de- 
lay, wlien  the  defendants  resisted 
attempts  of  the  government  to 
bring  them  there.  Ibid.  The  pend- 
ency of  a  demurrer  is  no  excuse 
for  the  delay  when  the  defendant 
has  failed  fo  urge  the  same  for  a 
speedy  hearing.  Hyde  v.  U.  S.,  225 
U.  S.  347,  373,  50  L.  ed.  1114,  1128. 
The  court  may  take  the  objection 
upon  its  own  motion.     Ibid. 

"Agnew  V.  U.  S.,  165  U.  S.  36, 
44,  17  S.  Ct.  235,  41  L.  ed.  624. 

WU.  S.  V.  Hammond,  2  Woods, 
197,  Fed.  Cas.  No.  15,294.  See  State 
V.  Welch,  33  Mo.  33.- 

20  Rex  V.  Grainger,  3  Burrows, 
3617;  State  v.  Allen,  91  Me.  258, 
39  Atl.  '.  ,994 ;  Findley ,  v.  People,  1 
Mich.  234;  Conxpionwealth  v.  Sav- 
ers, 8  Leigh  (Va.)  722;  12  Cyc. 
356. 

aiEex  V.  Cooke,  2  B.  &  C.  618, 
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against  the   party   who   committed   the   first'  fault  in   plead- 
mg.      .  ..,,:.  I 

An  issue  of  fact  upon  a  plea  in  abatement  is  raised  by  repli- 
cation.** If  the  defendant .  demurs  to  such  a  replication,  the 
court  may  grant  judgment  against  him,  if  his  plea  in  abatement 
was  originally  demurrable.^*  Otherwise,  it  has  been  held  that 
any  defects  in  the  plea  are  waived  by  the  replication.**  It  has 
been  held  that  a  claim  of  immunity,  because  of  testimony  upon 
the  subject  by  the  defendant  before  a  grand  jury,  may  be  raised 
by  a  plea  in  abatement ;  **  but,  as  a  general  rule,  the  compe- 
tency or  relevancy  *'  of  the  evidence  upon  which  an  indictment 
was  found  will  not  be  examined  by  the  court,  either  upon  a  plea 
in  abatement  or  otherwise ;  *'  except,  perhaps,  where  the  State 
statute  permits  such  a  practice.*'  A  grand  jury  is  presumed  to 
have  acted  on  legal  evidence  in  returning  the  indictment,  until' 
the  accused  shows  the  contrary."  It  is  no  ground  for  a  plea  in; 
abatement  that  the  grand  JTiry  secrets  have  been  disclosed.''  A^ 
defect  which  appears  on  the  face  of  the  indictment  cannot  be 
raised  by  a  plea  in  abatement.'* 


4  D.  &  R.  618,  9  E.  C.  L.  271;  Rex 
V.  Clark,  1  D.  &  R.  43,  16  E.  C.  L. 
17;  Agnew  v.  U.  S.,  165  U.  S.  36, 
17  S.  Ct.  235,  41  L.  ed.  624;  Low- 
don  V.  U.  S.,  C.  C.  A.,  149  Fed.  673; 
McLeroy  v.  State,  120  Ala.  274,  25 
So.  247;  State  v.  Barrett,  54  Ind. 
434;  Commonwealth  v.  Lannon 
(Massachusetts),  13  Allen,  563; 
State  V.  Emery,  59  Vt.  84,  7  Atl. 
129;  Commonwealth  v.  Jackson,  2 
Va.  Cas.  501;  Newman  v.  State,  14 
Wis.  393;    12  Cyc.  360. 

28  U.  S.  V.  Lawrence,  13  Blatchf. 
295,  Fed.  Cas.  No.  15,573;  People 
V.  Krummer,  4  Parker's  Cr.  Cas. 
(N.  Y.)   217. 

23  State  V.  Malia,  79  Me.  540,  11 
Atl.  602 ;  Commonwealth  v.  Dock- 
ham,  Thach.  Cr.  Cas.  (Mags.)  238; 
Lewis  V.  State,  1  Head  (Tenn.) 
329;  Baker  v.  State,  80  Wis.  416, 
50  N.  W.  518;  Martin  V.  State,  79 
Wis.  165,  48  N.  W.  119;  ,12  Cyc. 
36B. 


24  Reeves  v.  State,  29'  Fla.  527, 
10  So.  901;  Commonwealth  v.  Haz- 
lett,  16  Pa.  Superior  Ct.  534;  State 
V.  Wills,  11  Humphries  (Tenn.) 
222;   12  Cyc.  360.  I 

25  State  V.  Ligon,  7  Porter  ( Ala. ) 
167;  12  Cyc.  360. 

26y.  S.  V.  Swift,   186  Fed.   1002. 

27  McKinney  v.  U.  S.,  C.  C.  A., 
199  Fed.  25. 

28  U.  S.  V.  Rosenberg,,  7  Wall. 
580,  19  L.  ed.  263;  Holt  v.  U.  S., 
218  U.  S.  245,  247,  54  L.  ed.  1021, 
1028;  Hillman  v.  U.  S.,  C.  C.  A., 
192  Fed.  264;  McKinney  v.  tT.  S., 
199  Fed.  25;  U.  S.  v.  Nevin,  199 
Fed.  831. 

29  U.  S.  V.  Swift,  186  Fed.  1002, 
1018.       ' 

80  Ba!  parte  Harlan,  180  Fed.  119. 

31  Atwell  V.  U.  S.,  C.  C.  A.,  17 
L.R.A.(N.S.)  1049,  162  Fed.  97;  U. 
S.  V.  Am.  Tobacco  Co.,  177  Fed.  774. 

82  u.  S.  V.  J.  L.  Hopkins  &  Co., 
199  Fed.  649. 
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§  518.  Plea  of  Nolo  Contendere.  A  plea  of  nolo  conten- 
dere is  one  by  which  a  defendant  forgoes  his  right  to  make  a  de- 
fense without  acknowledging  his  guilt.*  ■  It  has  been  said  that 
it  is  not  a  plea  in  the  strict  sense  of  that  term  as  used  in  the 
criminal  law/  but  that  it  is  in  effect  a  plea  of  guilty  to  every 
essential  element  of  the' offense  pleaded  and  warrants  the  ac- 
cused's conviction  thereof  without  evidence,  although  the  con- 
viction cannot  be  used  agaiqgt  him  in  any  other  ease.^  It  can 
be  accepted  only  by  permission  of  the  court.*  It  has  been  said 
that  it'^applies  only  to  offenses  punishable  by  a  fine  alone.*  Such 
pleas  have  been  accepted  in  the  Seventh  *  and  the  Eighth  Cir- 
cuit.' In  the  Second  Circuit,  it  was  never  the  custom  to  accept 
the  same  before  the  year  191,1.  In  the  Circuit  Court  for  the 
Southern  District. of  JSew  York,  in  the  Steel  Wire  Pool  Cases,  a 
judge  from  another  circuit,  who  had  been  assigned  to  try  the 
same,  accepted  the  plea  against  the  protest  of  the  district  at- 
torney. A  judge  of  the  District  Court  for  that  district,  short- 
ly thereafter,  said  that  he  felt  bound  to  follow  this  ruling  by 
accepting  the  plea  from  another  defendant  indicted  for.  acts 
connected  with  the  same  transactions,-  but  that  this  action  should 
not  be  regarded  as  a  precedent.' 


§  518:  1  Tucker  v.  U.  S.,  C.  C. 
A.,  196  Fed.  260.  See  note  41 
L.R.A.(N.S.)  70. 

z Ibid. 

3U.  S.  V.  Lair,  p.  C.  A.,  195  Fed. 
47,  '52.  See  U.  S.  v.  HartWell,  3 
Cliff,  221,  26  Fed.  Cas.  No.  15,318. 

4  Tucker  v.  U.  S.,  C,  C.  A.,  196 
Fed.  260. 
•  5  Tucker  v.  U.  S.,  C.  C.  A.,  196 
Fed.  260,  .266,  wliqre  the  court  be- 
low, after  a  plea  of  Jiolo  contendere 
was  filecl,  took  evidence  and  sen- 
tenced the  defendant  to  fine,  and  im- 
prisonment; whereupon  the  judg- 
ment was  reversed  and  the  cause 
remanded,  with  direction  to  accept 
or  refuse  acceptance  of  the  plea  and 
proceed  thereupon  in  conformity 
with  law.  Contra,  U.  S.  v.  Lair,  C. 
C.  A.,  196  Fed.  47. 

6  Tucker  v.  U.  S.,  C.  C.  A.,  106 
Fed.  260. 


»  U.  S.  V.  Lair,  C.  C.  A.,  195  Fed. 
47. 

8N.  Y.  Sun,  Sept.  2],  1911. 
Hough,  J.:  "During  my  time  there 
have  been  quite  a  number  of  appli- 
cations made  for  the  plea  of  noii 
vult  in  this  district.  So  far  as  1 
know  after  inquiry  of  the  compara- 
tively few  ■  persons  who  have  been 
acquainted  with  these  courts  longer 
than  I  have,  it  is  not  within  the 
memory  of  living  man  that  the  plea 
of  non  vult  has  been  accepted  in 
New  York.  The  reason  for  that  is, 
I  think,  quite  obvious  on  an  exami- 
na'tion  of  two  or  three  of  our  State 
statutes.  It  is  now  many  years 
since  pleading  on  the  criminal  side 
has  been  regulated  by  statute  in 
New  York,  and  therefore  the  com- 
mon law  plea  of  non  vult  has  not 
been  accepted  in  the  State  court.  It 
is  of  such  common  occurrence  that 
on  the  substantive  matter  contained 
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§  519.  Plea  of  pardon.^  A  pardon  to  be  available, as  a  de- 
fense should  be  specially  pleaded.^  A  Territorial  case  holds 
that  the  defense  of  pardoni  may  be  set  up  by  a  motion  to  dismiss 
the  indictment,  after  a  plea  of  not  guilty.^ 

§  520.  Plea  of  former  jeopardy,  acquittal  or  conviction. 
A  plea  of  former  jeopardy,  whether  a  former  acquittal,  or  a 
former  conviction,  or  otherwise,  should  be  set  up  by  a  special 
plea  in  bar.'  Such  a  plea  should  set  forth  the  record  of  the 
former  acquittal,  or  conviction,  or  proceedings,  which, put  the 
defendant  previously  in  jeopardy.^  Where  the  evidence  in  sup- 
port of  a  plea  of  former  jeopardy  is  wholly  documentary,  uncon- 


in  any  indictment  a  charge  might 
be  brought  in  the  Federal  court  or 
in  the  State  courts  that  it  would  be 
most  unjust  to  have  a  kind  of  plea 
acceptable  in  the  Federal  court 
wliich  was  unlawful  in  the  State 
court,  especially  when  that  particu- 
lar style  of  plea  is  always  and  has 
always  been  from  time  immertiorial 
within  the  discretion  of  the  trial 
court. 

Therefore  I  wish  it  to  be  under- 
stood, so  far  as  I  am  concerned, 
that  the  acceptance  of  the  plea  of 
non  vult  in  this  case  is  based  upon 
its  acceptance  by  the  Judge  who 
first  heard  it,  for  there  is  no  rea- 
son here  that  I  can  see, to  change 
what  has  been  done  in  this  particu- 
lar cause,  but  this  action  is  not  to 
be  regarded  as  a  precedent  in  my 
administration  of  the  criminal  law." 

§  519.  lU.  S.  V.  Wilson,  7  Pe- 
ters, 150,  8  L.  ed,.,  C40;  Fries'  Case, 
3  Dallas,  515,  1  L.  ed.  701,  Fed. 
Cas.  No.  5,126;  Wharton  State 
Trials,  587,;  Michael  v.  State,.- 40 
Ala.  361,;  State  v.  Keith,  63  N.  C. 
HO;  State  v.  Blalocic,  61  N.  C.,242; 
12  Cyc.  303.  ,   „ 

2  Territory  v.  Richardson,  0  ,01da. 
579,  60  Pac.  244^  49  L.E.A.  440. 

§  520.  lU.  S.  V.  Moller,  16 
Blatchf.  65,  Fed.  Cas., No.  15,794. 

2  Vaux's  Case,  4  Coke,  44o;  Reg. 
V.  Connell,   0  Cox,  C.   C.  178;   Rex 


V.  Emden,  9  East,  437;  Rex  v.  Van- 
dercom,  2  East,  P.  C.  519,  2  Leach, 
C.  C.  816;  Rex  v.  Wildey,  1  M.  & 
S.  183;  1  Chitty,  Criminal  Law, 
459;  2  Hale,  P.  0.24:1,  243,  255;  2 
Hawkins,  P.  C,  u.  ij,  §  2;  Smith 
V.  State,  52  Ala.  407;  Foster  v. 
State,  39  Ala.  229;  Henry  v.  State, 
33  Ala.  389;  Harp  v.  State,  59  Ark. 
113,  26  S.  W^  714;  Evans  v.  State, 
54  Ark.  227,  15  S.  W.  360;  .Bradley 
V.  State,  32  Ark.  722;  Territory  v. 
King,  6  Dak.  131,  50  N.  W.  623: 
Blair  v.  State,  81  Ga.  628,  7  S.  E. 
855;  Daniels  v.  State,  78  Ga.  98,  6 
Am.  St.  Rep.  238;  Evans  v.  State, 
68  Ga.  826;  Crocker -v.  State,:  47 
Ga.  568;  Hengley  v.  State,  107  liid. 
587,  8  N.  E.  692 ;  Davis  v.  State,  51 
Neb.  301,  70  N.  W,  984;  State  v. 
Ackerman,  64  N.  J.  L.  99,  45  Atl. 
27;  People  v.  Smith,  172  N.  Y.  210, 
64  N.  E.'814;  Zachary,  v.  State,  7 
Baxt. '  ( Tenn. ) '  i ;'  Ford  '  v.  State 
(Tex.  Cr.  App.  1900),  56  S.  W.  918; 
Wheelock  v.  State  (Tex.  Cr.  App. 
1896),  38  S.  W.  182;  Washington ' v. 
State,  33  Tex.  Cr.  156,  32  S.  W.' 
604 ;  Grisham  v.  State,  19  Tex.  App. 
504;  Williams -V-  State,  13  Tex.  App. 
285,  40  Am.  Rep.  237;  State  v. 
Cross,  44  W.  Va.  315,  29  S.  E.  527; 
12  Cyc.  364,  365.  See  U.  S.  v.  Olsen, 
57  Fed.  579;  Berkowitz  v;  U.  S.,  C. 
C.  A.,  93  Fed.  452,  35  C.  C.  A.  379. 


§    523]'  BVIDENOE.  1713 

tradictedj  andlinsufficient  in  law  to  sustain  the  same,  tlie  better 
J)raotice  is  to  instruct  the  jury  to  return  a  verdict  thereupon.* 

§  521.  Proceedings  upon  pleas.  A  plea  of  confession  and 
avoidance  removes  the  requirement  of  proof  beyond  a  reasonable 
doubt.^  Where  the  defendant's  attorney,  in '  his  presence, 
claimed  the  opening  and  affirmative  of  an  issue  upon  a/  plea 
in  bar,  it  "was  held  that  the  legal  presumption  of  innocence  did 
not  apply.*  A~  submission  to  a  jury  of  the  issue  raised  upon  a 
plea  cures  a  previous  error  by  the  court  in  overruling  the 
same.' 

§  522.  Bills  of  particulars.  Where  an  indictment  is  suffi- 
ciently definite  to  be  sustained  upon  demurrer,  but  does  not 
give  the  defendant  the  infoiimation  to  which  he  is  fairly  en- 
titled in  order  properly  to  prepare  for  trial,  he  should  be  given 
a  bill  of  particulars  of  the  facts  therein  charged.^  These  may 
be  ordered  when  the  indictment  charges  the  mailing  of  indecent 
and  obscene  literature,  without  quoting  the  opposing  language,^ 
or  an  offense  against  the  internal  revenue  Jaws,  without  specify- 
ing the  alcoholic  liquor  to,  which  it  refers ; '  or  in  order  to  show 
upon  which  statute  the  indictment  is  based.*  A  bill  of  particu- 
lars cannot  cure  a  defect  in  an  indictment.*  A  judgment  will 
not  be  reversed  for  a  refusal  to  direct  the  service  of  a  bill  of 
particulars,  imless  the  substantial  rights  of  the  accused  have 
been  thereby  prejudiced.® 

§  523.  Evidence  in  criminal  cases.  The  rules  concerning 
the  admission  and  exclusion  of  evidence  in  criminal  cases,  in 
the  courts  of  the  United  States,  are,  ordinarily,  the  same  as 
those ,  in  civil  causes.  The  Constitution  ordains,  in  the  Fifth 
Amendment,  that  no  person  "shall  be  compelled  in  any  Orimi- 

8  Storm  v.  Territory  of  Arizona,  311;  Dunlop  v.  U.  B.,  165  U.  S.  486, 

0.  C.  A.,  170  Fed.  423.  41  t.  ed.  799. 

§  52i.     I'U.  S.  V.  Heike,  175  Fed.  SU.  S.  v.  Thompson,  189  Fed.  838. 

852.        '  IMorris  V.  U.  S.,   C.   C.  A.,   161 

a  Ibid.  Fed.  672,  681,  88  C.  C.  A.  532,  541 ; 

8  Jories  V.  U.  S.,  C.  C.  A.,  179  Fed.  May  v.  U.  S.,  C.  C.  A.,  199  Fed.  53, 

584.         ■  '  61, 

'|'522.     lU.  S.V.' Thompson,  189  8 May  v.  U.  S.,  C.  C.  A.,  199  Fed. 

Fed.  8S8;   May  v.  U.  S.,  C.  C.  A.,  53,  61. 

199  Fed.  53.'           '  8  Hedderly  v.  U.  S.,  C.  C.  A.,  193 

8  Rosen 'v.  U.  S.,  161  U.  S.  29,  40  Fed.  561.                '   ' 
L.  ed,  606;  Price  v.  U.  S.,  165  U.S. 
Fed.  Prac.  Vol.  II.— 108. 
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nal  Case  to  be  a  witness  against  iiimself ;"  and  in  the  Sixth 
Amendment  that,  in  all  criminal  prosecutions,  the  accused  shall 
have  the  right  "to  be  confronted  with  the  witnesses  against  ;him; 
to  have  compulsory  process  for  obtaining  witnesses  in  his  favor." 
The  right  of  the  accused  to  be  confronted"  with  the  witnesses 
against  him  does  not  exclude  the  admission  of  dying  declara- 
tions, in  cases  where  they  would  be  admissible  at  common  law ;  "■ 
nor  does  it  exclude  the  admission  of  competent  evidence  concern- 
ing previous  testimony,  by  a  witness,  upon  a  former  trial  of  the 
accused  under  a  different  indictment,  when  it  appears  that  the 
absence  of  the  witness  has  been  wrongfully  procured  by  the  de- 
fendant,^ So  much  of  a  statute  as  declared  that  the  judgment 
of  conviction  against  the  principal  felons ,  should  be  admissible 
in  a  criminal  prosecution  against  the  receiver  of  property  of  the 
United  States,  which  had  been  embezzled,  stolen  or  purloined, 
as  evidence  of  such  embezzlement,  theft  or  purloinment,^  was 


§  523.  1  Kirby  v.  U.  S.,  174  U. 
S.  47j  61,  43  L.  ed:  890,  896. 

8  Reynolds  v.  U.  S.,  GS^U.  S.  145, 
158,  25  L.  ed.  244,  247,  per  Chief 
Justice  Waite:  "The  Constitu- 
tion gives  the  accused  the  right 
to  a  trial  at  which  he  should  be  con- 
fronted with  the  witnesses  agajnst 
him;  but  if  a  witness -is  absent  by 
his  own  wrongful  procurement,  he 
cannot  complain  if  competent  evi- 
dence is  admitted  to  supply  the 
place  of  that  which  he  has  kept 
away.  The  Constitution  does  not 
guarantee  an  accused  person  against 
the  legitimate  consequences  of  his 
own  wrongful  acts.  It  grants  liim 
the  privilege  of  being  confronted 
with  the  witnesses  against  him;  but 
if  he  voluntarily  keeps  the  witnesses 
away,  he  cannot  insist  on  his  privi- 
lege. If,  therefore,  when  absent  by 
his  procurement, .  their  evidence  is 
supplied  in  some  lawful  way,  he  is 
in  no  condition  to  assert  that  his 
constitutional  rights  have  been  vio- 
lated.     .      .      .      "The    testimony 


shows  that  the  absent  witness  was 
the  alleged  second  wife  of  the  ac- 
cused; that  she  had  testified  on  a 
former  trial  for  the  same  offense 
under  another  indictment;  that  she 
had  no  home,  except  with,  the  ac- 
cused; that  at  some  time  before  the 
trial  a  subpoena  had  been  issued  for 
her,  but  by  mistake  she  was  named 
as  Mary  Jane  Schobold;  that  an  of- 
ficer who  knew  the  witness  person- 
ally went  to  the  house  of  the  ac- 
cused to  serve  the  subpoena,  and  on 
his  arrival  inquired  for  her,  either 
by  the  name  of  Mary  Jane  Schofield 
or  Mrs.  Reynolds;  that  he  wag  tojd 
by  the  accused  she  was  not  at  home; 
that  he  then  said,  'Will  3;.ou  tell  me 
where  she  is?'  that  the  reply  was 
'No,  that  will  be  for  you  to  find 
out;'  that  the  officer  then  remarked 
she  was  making  him  considerable- 
trouble,  and  that  she  wojild  get  into 
trouble  herself;  and  the  accused  re-, 
plied,  'Oh,  no;  she  wort't,  till  the 
subpoena  is  ,  served  upon  her,'  and 
then,  after  some  further  conversa- 
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held  to  be  unconstitutional.*  It  has  been  held  that  the  right  of 
a  defendant  to  be  confronted  with  the  witnesses  against  hini_  re- 
quires that  his-  counsel  be  given  an  opportunity  to  be  advised  of 
all  evidence  submitted  against  him;  and  that  it-  is  error  to  per- 
mit the  District  Attorney  to  show  to  witnesses,  for  the  purpose 
of  refreshing  their  testimony,  documents  which  have  been  iden- 
tified, without  first  submitting  them  to  the  defendant's  counsel 
on  his  demand  for  an  inspection.^  The  statute  providing  that  the 
rules  of  decision  as 'to,  the  competency  of  witnesses  shall  be  the 
same  in  the  State  and  Federal  courts,®  does  not  apply  to  crimi- 
nal cases.' '  It  has  been  said  that  the  law  which  there  applies  is 
that  of  the  State  as  it  was  when  the  courts  of  the  United  States 


tlon,  that  'She  does  not  appear  in 
this  case.'  It  being  discovered  after 
the  trial'  boflimenced  that  a  wrong 
name  had  been  inserted  in  the  sub- 
pcena,  a  new  siibpffina  was  issued 
with  the  right  name,  at  nine  o'cloclt 
in  the  everting.  With  this  the  of- 
ficer went  again  to  the  lioiise,  and 
there  found  a  person  known  as  the 
first  wife  of  the  accused.  He  was 
told  by  her  that  the  witness  was 
not  there,  artd  had  not'  been  for 
three/weeks.  He  went  again  the 
next  morning,'  and  not  finding  her, 
or  being  able  to  ascertain  where  she 
waS  by  inquiring  in  the  neighbor- 
hood,, niad'e  retui-n  of  that  fact  to 
the  court.  At  ten  o'clock  that  morn- 
ing the  case  was  again  called ;  and 
the  foregoing  facts  being  made  to 
appear, '  the  court  ruled  that '  evi- 
dfence  of  Vvhat  the  witness  had 
sworn  to  at  the  foriner  trial  was 
admissible.-  In-  this  We  see  no  error. 
The  accused  was  himself -personally 
present  in- court  when  the  showing 
wiis  made,  and  hkdfull  opportunity 
to  "account  fOr  the  absence"  of  the 
Witness,  if  he  would,  b*  to  deny-  un^ 
d^r  oatii  that  he,  had  kept  her  awEly. 
CflBEl-rly,  enough' 'had  been  proven  to 
cast  the  burden  tipon  him'  of  show-' 
in'g  that   he  lad  not  been   instru- 


mental in  concealing  or  keeping  the 
witness  away.  Having  the  means 
of  making  the  necessary  explanation, 
and  having  every  inducement' to  do 
so  if  he  would,  the  presumption  is 
that  he  considered  it  better  to  rely 
upon  the  weakness  of  the  case  made 
against  him  than  to  attempt  to  de- 
velop the  strength  of  his  own.  Upon 
tho  testimony  as  it  stood,  it  is  cl6ar 
to  our  minds  that  the  judgment 
should  not  be  reversed  because  sec- 
ondary evidence  was  admitted." 
Reynolds  v.  U.  S.,  98  U.  S.  145,  159, 
160,  25"  L.  ed.  244,  247,  248,  per 
Chief  Justice  Waite. 

8  Act  of 'March  3,  1875,  c.  144,  18 
St:  at  L.  479.  '      ' 

4Kirby  v.  U.  S.,  174  U.  S.  47,  61; 
43  L.  ed.  890,  896. 

s  Morris  v.  U.  S.,  C.  C. 'A.,  149 
Fed.  1-23.-  :      ( 

6U.  S.  E.'S.,  §  858;  supra,  §§  339, 
359.  ' 

TU.  S.  v.  Sims,  161  Fed.  1008, 
holding  that  their  competency  must 
be  determined  'by  the  Common  law ; 
U.  S.  V.  Hughes,  175  Fed.  238, 'hold- 
ing that  it  must  be  determined  by 
the  law  of  the  State  as  it  existed 
when  the  Judiciary  Act'  of  1789  was 
passed.  ''' 
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were  established  by  the  Judiciary  Act  of  1789.'  No  person  con- 
victed of  perjury  or  subornation  of  perjury  under  the  law^  of 
the  United  States  is  capable  of  giving  testimony  in  the  courts  of 
the  United  States  until  the  judgment  is  reversed.®  In  the  dis- 
tricts of  Pennsylvania,  the  conviction  and  sentence  for  a  capital 
or  other  infamous  crime  does  not  disqualify  a  witness  from  tes- 
tifying.'" The  conviction  and  sentence  of  a  witness  in  a  court 
of  another  State  does  not  disqualify  him.''  A  pardon  restores 
the  competency  of  a  witness.'*  The  defendant  in  a  criminal 
ease  may  testify  on  the  trial  at  his  own  request,  but  not  other- 
wise."   The  lawful  husband  or  wife  of  an  accused  is  a  compe- 


8  U.  S.  V.  Eeid,  12  How.  361,  363, 
366,  13  L.  ed.  1023,  1024,  1025; 
Logan  V,  U.  S.,  144  U.  S.  263,  301, 
36  L.  ed.  429,  442. 

9  U-  S.  R.  S.,  §§  5392,  S393 ;  Logan 
V.  U.  S.,  144  U.  S.  263,  302,  36  L. 
ed.  429,  442.    See  §  339,  supra. 

10  U.  S.  V.  Hughea,  175  Fed.  238. 
"Logan  V;  U.  S.,  144  U.  S.  263, 

303,  36  L.  ed.  429,  443. 

12  Ibid. 

13  Act  of  Mar.  16,  1878,  cli.  37,  20 
St.  at  L.  30.  It  is  not  essential  to 
the  admissibility  of  his  testimony 
that  he  be  first  warned  that  what 
he  says  may  be  used  against  him. 
Wilson  V.  U.  S.,  162  U.  S.  613,  40 
L.  ed.  1090;  Powers  v.  U.  S.,  223 
U.  S.  303,  56  L.  ed.  448.  When  tes- 
tifying voluntarily,  he  may  be  fully 
cross-examined  as  to  the  testimony 
which  he  gives.  Powers  v.  U.  S., 
223  U.  S.  303,  56  L.  ed.  448.  But 
it  has  been  held:  that  his  cross-ex- 
amination may  not  extend  beyond 
the  subject  of  his  direct  examina- 
tion; and  that  impeaching  questions 
concerning  an  involuntary  confes- 
sion previously  made  by  liim,  to 
which  he  has  not  referred,  if  admit- 
ted, violate  his  constitutional  rights. 
Harrold  v.  Territory  of  Oklahoma, 
C.  C.  A.,  169  Fed.  47.  It  has  been 
said  that  it  is  the  duty  of  the  court 


to  determine  whether  or  not  a  con- 
fession was  voluntary  or  involunta- 
ry and  that  it  is  error  to  permit  the 
introduction  before  the  jury  of  the 
evidence  upon  that  question.  Ibid. 
It  was  held  that,  upon  the  second 
trial  for  a  criminal  offense,  it  was 
not  error  to  permit  the  defendant, 
when  testifying  in  his  own  behalf, 
to  be  asked  upon  cross-examination 
if  he  did  not  feign  insanity  upon  his 
first  trial;  nor,  if  he  denies  this,  to 
admit  the  testimony  of  other  wit- 
nesses as  to  his  demeanor  on  and 
during  the  first  trial,  both  as  af- 
fecting his  credibility  as  a  witness 
and  tending  to  show  his  guilt  of  the 
offense  charged.  Waller  v.  U.  S.,  C. 
C.  A.,  31  L.Il.A.(N.S,)  113,  179  Fed. 
810.  A  written  statement,  previous- 
ly made  by  a  witness,  is  not  admis- 
sible in  evidence  to  contradict  and 
impeach  his  testimony,  unless  it  was 
called  to  his  attention  when  on  the 
stand.  Lemon  v.  U.  S.,  0.  C.  A., 
364  Fed.  953.  It  was  held:  that 
where,  on  cross-examination,  a  wi;t- 
ness  admitted  having  made  a  sworn 
statement,  the  entire  statement  was 
admissible  in  evidence;  but  that  he 
could  not  be  cross-examined  as  to 
whether  certain  statements  suggest- 
ed by  counsel  were  contained  there- 
in.    Jones  V.  U.  S.,  CO..  A.,  162 
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tent  witness  in  a  prosecution  for  bigamy,  polygamy  or  unlawful 
cohabitation.**  tu  the  Federal  courts,  there  is  no  law  forbidding 
a  conviction  upon  the  uncorroborated  testimony  of  an  accom- 
plice.** The  testimony  of  a  witness  upon  cross-examination  may 
be  restricted  to  the  subject  of  his  direct  examination  and  to 
questions  intended  to  impeach  him  or  affect  his  competency  or 
credibility.**  It  was  held  that  the  fact  that  both  parties  per- 
mitted the  introduction  of  iiifiompetent  evidence,  without  ob- 
'  jection,  did  not  preclude  the  court  from  subsequently  excluding 
similar  evidence  upon  objection  duly  made."  It  has  been  held 
that  when  books  of  account  are  in  court  and  subject  to  the  in- 
spection and  use  of  the  defendant's  counsel,  it  is  not  error  to 
allow  a  summary  of  their  contents  to  be  put  in  evidence.*'  An 
act  of  Congress  provides :  "That  in  the  trial  of  all  indictnients, 
informations,  complaints,  and  other  proceedings  against  persons 
charged  with  the  comi]g.ission  of  crimes,  offenses,  and  misde- 
meanors, in  the  United  States  courts.  Territorial  courte,^and 
courts-martial,  and  courts  of  inquiry,  in  any  State  or  Territory, 
including  the  District  of  Columbia,  the  person  so  charged  shall, 
at  his  own  request  but  not  otherwise,  be  a  competent  witness."  *' 
It  was  held  that  a  statute  *"  was  unconstitutional,  which  com- 
pelled the  owner  of  property,  in  proceedings  for  its  forfeiture,  to 
produce,  lipon  the  trial,  his  books  and  papers  for  the  inspection 
of  the  United  States  Attorney ;  and  provided  that,  in  case  of  his 


Fed.  417.  Upon  defendant's  crbsa- 
examination,  it  was  held  to  be 
proper  to  show  that  his  license  as  a 
detective  had  been  revoked  after  * 
judicial  investigation  resulting  from 
an  article  published  in  a  newspaper 
owned  by  a  person  his  animosity 
towards  whom  was  a  material  fact. 
Franklin  v.  U.  S.,  C.  C.  A.,  193  Fed. 
334.  It  was  held  that,  in  a  prose- 
cution for  receiving  stolen  stamps,  a 
conviction  cannot  be  sustained  upon 
the  admission  or  confession  of  the 
defendant  or  upon  his  acts  or  decla- 
rationsj  without  proof  that  the 
stamps  were  in  fact  stolen.  Naftz- 
ger  v.  U.  S.,  C.  C.  A.,  200  Fed.  494. 
"Act  of  Mar.  3,  1887,  ch.  397,  24 


St.  at  L.  635.  It  seems  that,  in 
other  cases,  the  wife  of  the  accused 
is  not  competent  as  a  witness. 
Hendrix  v.  U.  S.,  219  U.  S.  79,  55 
L.  ed.  102. 

"Richardson  v.  U.  S.,  C.  C.  A.", 
181  Fed.  1. 

16  Harrold  v.  Territory  of  Oklaho- 
ma, C.  C.  A.,  169  Fed.  47;  supra, 
§  473. 

"  Franklin  v.  17.  S.,  C.  G.  A.,  1^3 
Fed.  334. 

"Lemon  v.  U.  S.,  C.  C.  A.,  164 
Fed.  953,  960. 

19  Act  of  March  16,,  1878,  20  St. 
at  L.  30. 

20  Act  of  June  22,  1874,  §  12,  18 
St.  at  L.  186. 
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refusal,  the  allegations  on  the  part  of  the  government  should  be 
taken  as  confessed.**  It  was. held,  at  Circuit,  that  papers  which 
had  been  unlawfully  seized  cannot  be  put  in  evidence  against 
the  person  to  whom  they  belong.**  An  officer  of  a  corporation 
cannot  refuse  to  produce  its  books,  which  are  in  his  possession 
or  under  his  control,  because  they  may  tend  to  incriminate  the 
corporation  which  owns  them ;  *'  nor  when  the  records  of  the  cor- 
poration disclosb  the  complicity  af  the  witness  in  a  criminal  act, 
is  he  relieved  from  producing  them.**  It  has  been  held,  that  the 
proceedings  before  the  grand  jury  are  not  a  "criminal  case,"  and 
that  an  indictment  is  not  invalidated  by  the  fact  that  the  ac- 
cused was  subpoenaed  before  the  grand  jury,  there  sworn  against 
his  protest  and  asked  questions  concerning  the  offense  charged, 
to  which  he  refused  to  answer  upon  the  ground  that  he  might 
thus  incriminate  himself.*'  The  Revised  Statutes  provide  that : 
"Every  person  who  is  indicted  of  treason  or  other  capital  crime, 
"shall  be  allowed,  in  his  defense,  to  inake  any  proof  that  he 
can  produce  by  lawful  witnesses,  and  shall  have  the  like  proc- 
ess of  the  court  to  compel  his  witnesses  to  appear  at  his  trial,  as 
is  usually  granted  to  compel  witnesses  to  appear  on  behalf  of 
the  prosecution."  **  It  has  been  held  that  the  accused  has  the 
right  to  compulsory  process,  to  compel  the  attendance  of  his 
witnesses,  even  before  an  indictment.*''  This  section  of  the  Re- 
vised Statutes  does  not  give  the  defendant  the  right  to  compel 
the  attendance,!  as  witnesses,  of  ambassadors  or  consuls  who  are 
exempted  from  subpoena^:  by  treaty.*'  "Whenever  ;any  person 
indicted  in  a  court  of  the  United.  States  makes  affidavit,  setting 
forth  that  there  are  witnesses  whose  evidence  is  material  to  his 
defense ;  th^t  he  cannot  safely  go  to  trial  ^without  them ;  what  he 
expects  to  prove  by  each  of  them ;  that  they  are  within  the  dis- 
trict in  which  the  court  is  held,  or  within  one  hundred  miles  of 
the  place  of  trial ;  and  that  he  is  not  possessed  of  sufficient 

21  Boyd  V.  U.  S.,  116  U.  S.  616,  M  Wilson  v.  U.  S;,  226  U.  S.  478; 

29  L.  ed.  746.  supra,  §§  339,  343. 

88  U.   S.   V.   Wong   Quong   Wong,  MtT.   S.   v.   Price,   163   Fed.   904. 

94   Fed.    832.      Contra,    Opinion   in  26  U.  S.  R.  S.,  §  1034. 

Adams  v.  N.  Y.,  192  U.  S.  585,  48  27  Burr's  Trial,  vol.  I,  p.77- 

L.  ed.  575.    See  supra,  §  339.  28  Be  Dillon,  7  Sawyer,  561. 

28  Hale  V.  Henkel,  201  U.  S.  43, 
50  L.  ed.  652;  U.  S.  v.  Arnioiir  & 
Co.,  142  Fed.  808. 
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means,  and  is  actually  unable  to  pay  the  fees  of  such  witnesses, 
the  court  in  term,  or  any  judge  thereof  in  vacation,  may  order 
that  such  witnesses  he  subpoenaed  if.  fouiid  within  the  limits 
aforesaid.  In  such  case  the  costs  incurred  by  the  process  and 
the  fees  of  the  witnesses  shall  be  paid  in  the  same  manner  that 
similar  costs  and  fees  are  paid  in  case  of  witnesses  subpoenaed 
in  behalf  of  the  United' States."^'  The  statute  makes  the  order 
rest  in  the  discretion  of  the  court,  and  a  denialof  the.  appli- 
cation will  rarely,  if  ever,  be  the  cause  of  a  reversal  upon  writ 
of  error.**  Where  the  application  was  not  made  until  the  trial 
was  nearly  concluded,  and  it  would  have  taken  several  days 
to  bring  the  witnesses  before  the  court ;  '* .  and  where  the  court 
granted;  the  aplication  as  to  some,  but  not  as  to  a:ll,  of  the 
witnesses  named;*?  it  was. held  that  the  rulings  would  not  be 
reviewed.  It  has  been  held  that  the  court  -  inay :  limit  to  four 
Upon  each  point  of  the  defendant's  proof  the  number  of  wit- 
nesses that  shall  be  subpoenaed  for  him  at  the  expense  of  the 
government.'* 

Subpoenas  for  witnesses,  issued  on  behalf  of  the  United  States, 
in  a  criminal  case  may  be  served  in  any  district  of  the  United 
States,  no  matter  how  distant  it  may  be  from  the  place  of  triaL** 
The  language  of  the  statute**  seems  sufficiently  bi'oad  to  give 
the  same  right  to  the  defendant  in  a  criminal  case.  The  Re- 
vised Statutes  further  ptovide :     "Witnesses  who  are  requiri3d 

»  U.  S.  R.  S.,  §  878.  he  holds  the  hearing;  unless  a  Unit- 

80erumpton  v.  U.  S.,  138  U.  S.  ed  States  judge,  upon  aniafRdavit  of 

361,  365,  34  L.  ed.  958,  960;  Goldsby  the  prosecutor  or  District  Attorney, 
y.V.  S.,  160  U.  S.  70,  73,  40  L.  ed.  '    or  of  the  defendant  or  his  counsel, 

343,  344.  stating  that  the  affiant  believes  that 

Si  Crumpton  v.  U.  S.,  138  U.  S.  the  evidence  of  the  witness  is  ma- 

361,  364,  34  L.  ed.  958,  969.  terial    and    his    attendance    at   the 

,88  Goldsby  v.  U.  S.,  160  U.  S.  70,  trial  is  necessary,  indorses,  on  the 

40  L.  ed.,343.     .  suljpoena,  an  order  for  the  attend- 

83  O'Hara  y.  U-.  S.,  C.  C.  A.,  129  anoe    of    such    witness.      U.    S.    v. 

Fed.  551,  64  0.  C.  A.  si..\  Beavers,  125  Fed.  778;   and,  in  tlie 

84U.  S.  R.  S.,  §  876.  Eastern    District    of    Pennsylvania, 

85  Quoted   supra,   %   342.     It  has  that    such    a    subpoena    cannot    be 

been  held  th«tj  in  the  Southern  Dis-  served'  in  another  district,  although 

trict  of  New  York,  subpoenas  issued  within    one    hundred   miles    of   the 

by  a  United  States  Commissioner  on  place  where  the  hearing  before  him 

behalf    of    a    defendant    cannot    be  is  appointed  to.  be  held.    U.  S.  v. 

served  outside  of  the  county  where  Stern,  177  Fed,  479. 
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to  attend  any  term  of  a  Circuit  or  District  Court  on  the  part  of 
the  United  States,  shall  be  subpoenaed  to  attend  to  testify  gen- 
erally on  their  behalf,  and  not  to  depart  the  court  withou,t  leave 
thereof,  or  of  the  District  Attorney;  and  under  such  process 
they  shall  appear  before  the  grand  or  petit  jury,  or  both,  as 
they  may  be  required  by  the'  court  or  District,  Attorney."'* 
It  has  been  held  that  a  Federal  court  should  not,  upon  the  ap- 
plication of  the  District  Attorney  of  the  United  States,  compel 
the  production  of  a  witness  confined  in  the  State  penitentiary 
for  assault  with  intent  to  murder,  when  the  State  authorities 
oppose  the  application.*''  The  Eevised  Statutes  further  pro- 
vide: "Any  judge  or  other  oiEeer  who  may  be  authorized  to 
arrest  and  imprison  or  bail  persons  charged  with  any  crime  or 
offense  against  the  United  States  may,  at  the  hearing  of  any 
such  charge,  require  of  any  witness  produced  against  the  pris- 
oner, on  pain  of  imprisonment,  a  recognizance,  with  or  without 
sureties,  in  his  discretion,  for  his  appearance  to  testify  in  the 
case.  And  where  the  crime  or  offense  is  charged  to  have  been 
committed  on  the  high  seas,  or  elsewhere  within  the  admiralty 
and  maritime  jurisdiction  of  the  Untied  States,  he  may,  in  his 
discretion,  require  a  like  recognizance,  with  such  sureties  as  he 
may  deem  necessary,  of  any  witness  produced  in  behalf  of  the 
accused,  whose  testimony  in  his  opinion  is  important,  and  is  in 
danger  of  being  otherwise  lost.**  "-A.ny  judge  of  the  United 
States,  on  the  application  of  a  District  Attorney,  and  on  being 
satisfied  by  proof  that  the  testimony  of  any  person  is  competent 
and  will  be  necessary  on  the  trial  of  any  criminal  proceeding  in 
which  the  United  States  are  parties  or  are  interested,  may 
compel  such  person  to  give  recognizance,  with  or  without  sure- 
ties, at  his  discretion,  to  appear  to  testify  therein ;  and,  for  that 
purpose,  may  issue  a  warrant  against  such  person,  under  his 
hand,  with  or  without  seal,'  directed  to  the  marshal  or  other  offi- 
cer authorized  to  execute  process  in  behalf  of  the  United  States, 
to  arrest  and  bring  before  him  such  person.  If  the  person  so 
arrested  neglects  or  refuses  to  give  recognizance  in  the  manner 
required,  the  judge  may  issue  a  warrant  of  commitment  against 
him,  and  the  officer  shall  convey  him  to  the  prison  mentioned 
therein.    And  the  said  person  shall  remain  in  confinement  un- 

se  u.  S.  R.  S.,  §  877.  88  u.  S.  E.  S.,  §  879. 

87U.  S.  V.  Barefield,  23  Fed. ']36. 
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til- he.  is  removed  to  the  court  for  the  purpose  of  giving  his  tes- 
timony, or  until  he  gives  the  recognizance  required  by  said 
judge."'*  "In,  the  District  of  Vermont,  all  recognizances  of 
■witnesses,  taken  by  any  magistralte  in  said,  district,  for  their  ap- 
pearance to  testify  in  any  cafee  cognizable,  either  in  the  District 
or  Circuit  Court  thereof,  shall  be  to  the  Circuit  Court  next 
thereafter  to  be  held  in  , the  said  district.'^  *"  Upon  the  trial  of 
an  indictment  against  a  person  for  embezzling  public  moneys, 
it  is  sufficient  evidence,  for  the  purpose  of  showing  a  balance 
against  him,  to  produce  a.  transcript  from  the  books  and  pro- 
ceedings of  the  Treasury  Department,  certified  by  the  Register 
and  authenticated  under  the  seal  of  the  department;  or,  when 
the  suit  involves  ihe  accounts  of  the  war  or  navy  departments, 
certified  by  the  auditors  respectively  charged  with  the  examina- 
tion of  those  accounts,  and  authenticated  under  the  seal  of  the 
Treasury  Department.*' 

§  524.  List  of  jurors  and  witnesses.  The  Eevised  Stat- 
utes provide:  "When  any  person  is  indicted  of  treason,  a  copy 
of  the  indictment  and  a  list  of  the  jury,  and  of  the  witnesses  to 
be  produced  on  the  trial  for  proving  the  indictment,  stating  the 
place  of  abode  of  each  juror  and  witness,  shall  be  delivered  to 
him  at  least  three,  entire  days  before  he  is  tried  for  the  same. 
When  any  person  is  indicted  of  any  other  capital  offense,  such 
copy  of  the  indictment,  and  list  of  the  jurors  and  witnesses  shall 
be  delivered  to  him  at  least  two  entire  days  before  the  trial."  ' 
"The  provision  is  not  directory  only,  but  mandatory  to  the  gov- 
ernment, and,  its  purpose  is  to  inform  the  defendant  of  the  tes- 
timony which  he  will  have  to. meet  and  to,  enable  him  to,  prepare 
his  defense."  *  If  he  seasonably  objects  to  a  failure  to  furnish 
him  with  a  copy  and  list,  the  trial  cannot  lawfully  proceed  un- 
tilthe  statute  has  been  obeyed;*  but  such  an  objection  may  be 
waived.*  -It  mtistbe  raised  .before  the  jury  is  sworn.*  Wheni  a 
witness  is  called,  whose  name  is  not  upon  the  list,  that  has  been 

39 U.  g.  R.  S.,  §  88].'  s Logan  v.  U.  S.,  144  U.  S.  263, 

40  U.  S.  R.  S.,  §  880.  36  L.  ed.  429. 

"tr:  S.  R.  S.,  §§  886,  887;  28  St.  *  Hickory  v.  U.  S.,  151  U.  S.  303, 

atL.,  764,  80D;  quoted  s«|Jro,  §  333.  38  L.  ed.  170;   U.  S.  v,  Cornell,  2 

■§524.     1  tl.  S.  R.  S.,  §  1033.  Mason,  91. 

8  Logan  V.  U.  S.,  144  U.  S.  263,  '  5.U.  S.  v.  Curtis,  4  Mason,  232. 

36  L.  ed.  429.  ■  . 
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delivered  td  the  defendant,  his  counsel  must  immediately  ob- 
ject.^ It'is  too  late  to  raise  the  objection  after  the  testimony  in 
chief  of  such  witness  has  been  concluded.''  The  two  days'  time 
must  be  exciusive'of  the  day  when  the  papers  are  delivered  and 
of  that  when  the  trial  begins.'  The  arraignment  is  no  part  of 
the  trial  and  the  accused  is  not. entitled  to  these  papers  before 
he  is  obliged  to  plead.*  The  caption  must'  bd  included'  in  the 
copy  of  the  indictment  furnished.^"  The  places  of  abode  of  the 
jurors  and  witnessesjshould'  also  be  designated.*^  It  is  insuffi- 
cient to  state  the  names  of  the  counties  alone.**  The  townships 
should  also  be  stated."  Their  occupations  need  not  be.**  The 
names  of  witnesses,  :who  are  used  for  rebuttal,  need  not  be  stated 
in  the  listi**  In  cases  not  capital,  the  prisoner  is  not  entitled  to 
a  list  of  the  witnesses,**  nor,  to  a  list  of  the  jurors ;  *'  nor  to  a 
copy  of  the  indictment  at  the  expense  of  the  government.*'  But 
a  copy  of  the  indictment  may,  at  his  expeiise,  be  given  him  after 
his  arrest** "and  where  there  has  been  no  preliminary  examina- 
tion the  court  may  order  that  he  be  given  lalist'of  the  witnesses 
sworn  before  the  grand  jury.^"  Inspection  of  the  minutes  of 
the  grand  jury  is  ordinarily  denied  him.'* 

§  525.  Place  of  trial.  The  Constitution  ordains:  "The 
Trial,  of  all  Criines,' except  in  Cases  of  Impeachment,  shall  be 
by  Jury,  and  such  Trial  shall  be  held  in  the  State  where  the 
said  Crimes  shall  have  been  committed;  but  when  not  committed 

6  Hickory  v.  U.  S.,  151  U.  S.  303,  liams,   1   Cranch,  ,C.  C.  178;   U.'  S. 

38  L.  ed.  170.  ,  v.  Woad,  3.  ^^ash.;p.:  a,440;'  Balljet 

''Ibid.  V.  U.  S.,  C.  C.  A.^  129  Fed.' 689,  64 

8U.  S.  V.  Dow,  Taney,  34.  C.  C.  A.^01.              '     "'  " 

9  XJ.  S.  V.  Curtis,  4  Mason,  232 ;  17  Ibid. 

U.  S.  V.  Neversonj  1  Mackey,  D.  C.  ,       18  U.  S.  v.  Van  Duzee,,  140  tj.  S. 

152.     Contra,  U.  S.  v.  Dow,  Taney,:  169„  35  L.  ed.  .399;   Shelp  v.  U.  S., 

34.      ,  C.  C.A.,  81  Fed.  694. 

10 U.   S.  V.   Insurgents^  2  Dallas,  19U.  S.  ,;. 'Williams,  7  Cranch,  C. 

335,  1  L.  ed.  404.  .C..  178;   U.  S.  yi.  Curtis,  4  Mason, 

11  Ibid.  232. 

12  Ibid.  80  U.  S.  V.  Southmayd,  6  Bissell, 

13  Ibid.  321. 

14  Ibid.    ■•  .81U.  S.  v..  Southmayd,  6  JBissell, 
iSGoldsbyv.  U.  S.,  160  U.  S.  70,  321  ;:U.  S.  v.  Price,  C.  ;C.  S;  P.  N, 

40  L.  ed.  343.  Y.,  August  1908,  N.  Y.  L.  J.,  Sep- 

16  U.  S.  V.  Van  Duzee,  •  140  U.  S.       tember  9,  1908. 
169,  35  L.  ed.   399;   U.  S.  v.  Wil- 
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within  any  State,  the  trial  shall  be  at  such  Place  or  Places  as 
the  Congress  may  by  law  have  directed."  *  ^. 

The  Sixth  Amendment  ordains:  "In  all  criminal  prosecu- 
tions, the  accused  shall  enjoy  the  right  of  a  speedy  and  public 
trial  by  an  impartial  jury  of  the  State  and  district  wherein  the 
crime  shall  have  been  committed,  which  district  shall  have  been 
previously  ascertained  by  law."  *  The  Judicial  Code  provides: 
"The  trial  of  offenses,  punishable  with  d^ath  rshall  be  had  in 
the  coimty  where  the  offense  was  committed  when  that  can  be 
done  without  inconvenience."  * 

It  has  been  said,  that,  since  it  is  no  longer  necessary  to  draw 
the  jury  from  the  county,  this  rule  is  of  less  importance  than 
formerly ;  *  and  that  the  place  of  trial  is  to  be  determined  by 
the  discretion  of.  court  upon  considerations  of  inconvenience.* 
It  has  been  doubted  whether  this  section  applies  to  a  crime  com- 
mitted in  a  place  within  the  exclusive  jurisdiction  of  the  United 
States.*  If  a  party  goes  to  trial  without  demanding  that  he  be 
tried  in  the  county  where  the  offense  was  committed,'  he  waives 
his  rights  under  this  statute.'  It  is  not  necessary  that  an  indict- 
ment which  charges  a  capital  offense  shall  allege  the  county 
where  a  crime  was  committed,  provided  that  the  judicial  dis-  ■ 
trict  of  its  commission  is  averred.'  "When  any  offense  against 
the  United  States  is  begun  in  one  judiciaF  circuit  and  com- 
pleted in  another,  it  shall  be  deemed  to  have  been  committed 
in  either,  and  may  be  dealt  with,  inquired  of,  tried,  determined, 
and  punished  in  either  district,  in  the  same  manner  as  if  it 
had  been  actually  and  wholly  committed  therein." '  In  a  case 
where  the  crime  consisted  of  the  off6r  of  a  bribe,  it  may  be  pun- 
ished .in  the  place  where  the  letter  was  delivered,  although  the 
briber  was  never  there.^"     The  same  rule  applies  where  the 

§  525.     1  Article  III,  §  2.  6U.  S.  v.  Cornell,  2  Mason,  91. 

2  See  §  507,  supra.   This  ordinance  7U.  S.  v.  Cornell,  2  Mason,  91. 

does  not  apply  where  the  cfime  is  *  U.  S.  v.  Wilson,  Baldwin,  79. 

not  committed  in  any  State.    U.  S.  9  Jud.   Code,    §   42,   36   St.   at  L. 

V.  Dawson,  15  How,  467,  487.  1087,  re-enacting  U.  S.  E.  S.,  §  731. 

,  3  Jud..  Code,   §   40,   36   St.   at  L.  lojee  Palliser,  136  U.  S.  257,  34 

1087;  re-enacting  U.  S.  E.  S.,  §  729.  L.ed.  514,  in  which  the  writer  was 

4U.  S.  V.   Cornell,  2  Mason,   91;  counsel;   Benson  v.  Henkel,  198  U. 

U.  S.  V.  Wilson,  Baldwin,  78.  S.  1,  15,  49  L.  ed.  919.  924, 

8  U.  S.  V.  Cornell,  2  Mason,  91. 
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crime  consisted  in  an  agreement  ■which  was  consummated  by 
the^  acceptance  of  the  other-  party  to  the  same.^'  In  the  case  of 
a  conspiracy,  where  the  oyert  acts  are  committed  in  different 
districts^  the  accused  may  be  punished  in  either;  even  in  one 
where  they  have  never  been.^*  Under  the  Pure  Food  and 
Drugs  n>aw,^'  jurisdiction  exists  in  the  court  of  the-  district 
from  which  the  goods  were  shipped,  although  the  defendant 
does  not  there  reside.^*  The  provision  in  the  statute  for  the 
seizure  of  the  adulterated  or  misbranded  goods  in  any  district 
where  they  may  be  found  relates  to  civil  proceedings  only  and 
does  not  affect  the  jurisdiction  of  a  criminal  prosecution.*' 

"The  trial  of  all  offenses  committed  upon  the  high  seas  or 
elsewhere,  out  of  the  jurisdiction  of  any  particular  State  or 
district,  shall  be  in  the  district  where  the  offender  is  found,  or 
into  which  he  is  first  brought."  *®  Thewbrds  "out  of  the  juris- 
diction of  any  particular  State"  mean  "out  of  the  jurisdiction 
of  any  particular  State  of  the  United  States."  "  It  has  been 
held,  that  the  statute  does  not  apply  to  a  crime  committed  in  a 
continental  Territory  of  the  United  States.**  It  has  been  said 
that  the  statute  contemplates  two  classes  of  cases:  one  in 
which  the  offender  is  apprehended  without  the  limits  of  the 
United  States  and  brought  in  custody  into  some  judicial  dis- 

11  Burton  v.  U.  S.,  202  U.  S.  344,  "U.  S.  v.  J.  L.  Hopkins  &  Co., 

50  L.  ed.  1057.  ]99  Fed.  649. 

iz  Hyde  v.  U.  S.,  225  U.  S.  347,  56  16  Ibid. 

L,  ed.  1114;  U.  S.  v.  Wells,  C.  C.  A.,  le  Jud.  Code,  §  41,  re-enaeting  36; 

192  Fed.  870,  certiorart  refused,  225  St.  at  L.  1087. 

U.  S.  714,  56  L.  ed.  i269,  where,  at  n  U.  S.  v.  Furlong,   5   Wheaton, 

a  time  when  the  author  was  counsel  184.    In  case  of  murder  on  Navassa 

for  the  accused,  after  an  argument  Island,  it  was  held  that  the  Circuit 

by  him  before  the  district  attorney,  Court  of  the  United  States  for  the 

the  grand  jury  of  the  district  of  his  District  of  Maryland  had  jurisdic- 

residence  refused  to  indict  the  ac-  tion  to  try  the  charge;   but  where 

cused;   but  they  were  subsequently  the  offense  was  committed  upon  the 

ordered  to  be  removed  upon  an  in-  New  Hebrides'  Islands,  the  Attorney 

dictment  for   the   same   charge   ob-  General    advised    that    no    Federal 

tained  in  the  district  of  Wyoming,  Court  could  have  jurisdiction  to  try 

where  they   had   never   been;    U.   S  the  case.     20  Op.  A.  G.  590. 

v.  Campbell,  179  Fed.  762;  U.  S.  v.  18  U.  S.  v.  Alberty,  1  Hempstead, 

Eeddin,  193  Fed.  798.  44. 

13  Act  of  June  30,  1906,  ch.  3915, 
§  2,  34  St.  at  L.  768,  Comp.  St. 
Supp.  1911,  p.  1354. 
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trict;  tlie  other  in  wbich  he  is  first  taken  in  legal  custody  after 
his  arrival  within  some  district  of  the  United  States ;  and  that 
it  does  not  give  the  District  Attorney  of  the  United  States  the 
election  in  -which  of  two  districts  to  proceed  to  trial. ^'  The 
offender  may  be  tried  in  the  district  where  he  is  first  arrested, 
although  he  landed  in  another  district.*" 

If  a  vessel  on  which  the  offense  was  committed  was  bound  to 
a  port  in  the  district  and  the  accused  is  there  in  custody,  this 
is  prinia  facie  evidence  that  he  was  there  first  arrested.^^  It  is 
not  usual  to  offer  evidence  to  prove  that  the  accused  was  first 
arrested  in  the  district  where  he  was  tried. "^  An  averment 
that  an  offensfe  was  committed  on  the  high  seas,  within  the  ad- 
miralty and  maritime  jurisdiction  of  the  United  States,  and  Out 
of  the  jurisdiction  of  any  particular  State,  is  sufficient  without 
any  other  particular  designation  of  the  place  of  the  offense.** 

§  526.  Challenges  to  petit  jurors.  "When  the  offense 
charged  is  treason,  or  a  capital  offense,  the  defendant  shall  be 
entitled-  to  twenty  and  the  United  States  to  six  peremptory 
challenges.  On  the  trial  of  any  gather  felony  the  defendant 
shall  be  entitled  to  ten  and  the  United  States  to  six  peremp- 
tory challenges,  and  in  all  other  cases,  civil  and  criminal,  each 

19  U.  S.  V.  Bird,  1  Sprague,  299.  When  no  objection  upon  this  ground 
Where  the  offense  had  been  commit-  had  been  taken  upon  the  trial,  it 
ted  on  a  vessel,  which  afterwards  was  held  that  a  motion  in  arrest  of 
anchored  for  quarantine  in  New  judgment,  on  the  ground  that  no 
York  harbor,  within  the  Eastern  proof  had  been  adduced  in  support 
District  of  that  State,  and  he  was  of  the  averment  that  the  place  of 
there  delivered  to  the  marshal  for  trial  was  the  District  and  Circuit 
the  Southern  District,  and  in  that  in  which  the  defendants  were  first 
district  a  warrant  for  his  arrest  brought  and  apprehended,  must  be 
was  first  issued,  another  statute  giv-  denied,  U.  S.  v.  Crawford,  1  N.  Y. 
ing  both  courts  concurrent  jurisdic-  Leg.  Obs.  288,  2  Fed.  Cas.  No.  14,- 
tion  over  those  waters,  it  was  held  890;  but  where  there  was  a  special 
that  the  Federal  Court  of  the  latter  verdict  finding  that  the  offense  was 
the  Second  District  had  jurisdiction.  committed   at   a   certain   place   de- 

20  U.  S.  V.  Thompson,  1  Sumner,  scribed  and  designated,  hxit  not  find- 
168;  U.  S.  V.  Carrie,  23  Law.  Eep.  ing  whether  that  place  was 'within 
145;  U.  S.  V.  Baker,  5  Blatch.  6.  the  jurisdiction  of  a  State,  or  wi,thin 

21 U.  S.  V.  Mingo,  2  Curtis,  1.    See  a  district  of  th'e  United  States,  or 

U.  S.  V.  M'Gill,  4  Dallas,  425,  428,  upon  the  high  seas;  it  was  held  to 

note,  1  L;  ed.  894,  895,  note,  s.  C,  be  insufficient,  U.  S.  v.  Jackalow,  1 

1  Wash.  C.  C.  463.                 .  Black,  484,  17  L.  ed.  225. 

S«U,  ,S.   v.   Mingo,   2    Curtis,    1.  S3U.,  S.  v.  Gibevt,  2  Sumne.r,  10. 
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party  shall  be  entitled,  to  three  peremptory  challenges,  and  in 
all  cases  where  there  are  several  defendants  and  several  plain- 
tiffs, the  parties  on  each  side  shall  be  deemed  a  single  party  for 
the  purposes  of  all  challenges  under  this  section.  All  challenges, 
whether  to  the  array  or  panel,  or  to  individual  jurors,'  for  cause 
or  favor,  shall  be  tried  by  the  court  without  the  aid  of  triers."  * 
"If,  in  the  trial  of  a  capital  offense,  the  party  indicted  peremp- 
torily challenges  jurors  above  the  number  allowed  him  by  law, 
such  excess  of  challenges  shall  be  disallowed  by. the  court,  and 
the  cause  shall  proceed  for  trial  in  the  same  manner  as  if  they 
had  not  been  made."  ^  "At  the  trial  in  summary  cases,  if  by 
jury,  the  United  States  and  the  accused  shall  each  be  entitled 
to  three  peremptory  challenges.  Challenges  for  cause,  in  such 
cases,  shall  be  tried  by  the  court  without  the  aid  of  triers."  ^ 
When  a  criminal  prosecution  is  removed  from  a  State  Court, 
the  number  of  challenges  is  regulated  by  the  statutes  of  the 
United  States  and  not  by  the  State  law.*  The  phrase  "any 
other  felony"  in  the  statute  first  cited  designates  other  offenses 
than  treason  or  capital  offenses.^  In  cases  where  the  punish- 
ment is  not  capital,  the  defendant  is  entitled  to  ten  challenges : 
when  the  offense  is  declared  by  statute,  either  expressly  or  by 
implication,  to  be  a  felony.  A  crime  is  a  felony  where  Congress 
does  not  define  an  offense,  but  merely  punishes  it  by  its  common 
law  name,  and  at  common  law  it  is  a  felony;  and  where  Con- 
gress adopts  a  State  law  as  to  an  offense,  and  under  such  State 
law  it  is  a  felony.^  The  charges  of  counterfeiting  coin  of  the 
United  States,''  of  breaking  into  a  postoffice,*  and  of  embezzling 

§  526.     1  Jud.  Code,  §  272,  36  St.  ty,  it  was  held  that  no  error  could 

at  L.  1087,  re-enacting  U.  S,  E.  S.,  be  assigned  to  a  preliminary  ruling 

§     819.      Where    three    defendants  restricting  the  number   of  his   per- 

were    tried    together    for    a    misde-  emptory   challenges.     Pearce   v.   U. 

meanor,    they    are    entitled   to    but  S.,  C.  C.  A.,  192  Fed.  561. 

three   challenges,    and   it   has   been  2  U.  S.  R.  S.,  §  1031. 

held  that  the  challenge  of  any  one  3  U.  S.  R.  S.,  §  4303. 

of  them  is  counted  against  all.    Wil-  *  Georgia   v.    O'Grady,   3    Woods, 

cox  V.  U.  S.,  C.  C.  A.,  161  Fed.  309.  496,  Fed.  Gas.  No.  5,352. 

Where  the  defendant  made  no  com-  ^TJ.  S.  v.  Coppersmith,  4  Fed.  198. 

plaint   that  any   of*  the   jury   were  6  U.  S.  v.  Coppersmith,  4  Fed.  198. 

unfair  or  partial,  or  that  any  one  'i' U.  S.  v.  Coppersmith,  4  Fed.  198. 

of  them  was   objectionable  to  him,  8  Considine  v.  U.  S.,  C.  C.  A.,  112 

or    would    have    been    peremptorily  Fed.  342,  50  C.  C.  A.  272. 
challenged  if  he  had  the  opportuni- 
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the  fTiiids  of  a  bank,'  are  misdemeanors,  and  a  piirty  charged 
with  oiie  of  these  offenses  is  entitled  to  but  three  challenges,  not 
to  teny  as  is  the  case  with  a  defendant  charged  with  a  felony.^" 
Challenges  for  cause  and  to  the  favor  are  regulated  by  the  rules 
of  'the  coinihon  law.*^  By  lihe  cohamon  law,  a  man  is  ndt  a 
cpmpet^t  jurpr  w,ho,.ia  master,  servant,  steward  or  counsellor 
of  ^either  party,  and;  this  rule  still  prevails  in,  the  courts  of  the 
United  States.^*  It  is  a  good  ground  for  a  challenge  for  prin- 
cipal cause,  that  a.  juror  has  formed  a  positive,  decided,  sub- 
stantial, deliberate  and  well-settled  opinion,  as  to  the  issue  to 
be  tried.**  If  the  opinion  is  only  hypothetical,  a  challenge  for 
cause  wilLnot  necessarily  be  sustained."     Expression  of  the 


ff  Tyler  V.  U.  S.,  C.  C.  A.;  106  Fed. 
137,  45  C.  C.  A.  247.  '     "■ 

•     iou.JS.IIt.;&.,§  819^; 

11  MeyHOlds  v.  U.  S.,  98  U.  S.  145, 
25  -L./ied.  244.  'WJiere  the  record 
does  not' show  thai' the  defendants 
have  exliausted  their  "peremptory 
challenges,  ain  error  in  overruling  a 
challenge  by  liim  for  '  cause,  Rich- 
ards v.  U.  8.,  C.  C.  A.,  175  Fed., 
911,  of  iii' SustWning  '  the  Gbvern- 
ment's  challenge  for  cause,;  Simpson 
Vi'U.  S.,  C.  C.  A.,  184- Fed.  817,  will 
ordinarily  be  disregarded. 

laCrawford  vj  U.  S.;  212  U.  S. 
183,  63  L.  'ed.  465,  where  a  chal- 
lenge upon  the  ground  that  the 
talesman  was  a  salaried  official  of 
the 'United  States  was  held  sufficient 
to  sustain  an  exception  when  it  was 
overruled,  the 'juf of  receiving  a  sala- 
^jr'  ffdin  the  United  States,  but  not 
being  -tefcHnieally  '  ah  official  thereof. 

13  Reynolds  v.  U.  S.,  '98  U.'  S.  145, 
155,' 25  L.  ed.  244,  246.  '  ' 
'  lilSfgynblds  V.  U.  S:,  98- U.  S.  14^, 
155,  25  L.  ed.  244,  246.  Chief  Jus- 
tfcfe  Marshall,  in-Bufr's  trial,  stated 
the  rule  to- be-':  that  "liglit  impreS- 
sl'oiiS  'wiiich  ntlay  fairly  be  pfesumed 
to  yi^ld  to'lhe;  tesiiifiohytTiat  ihay 
be  offered,  which  may  leave  the  iiiind 
6pen  to  'a  fair  cdnsideratioh  of  the 


testimony,  constitute  no  sufficient 
objection  to  a  jurbr ;  but  that  those 
strong  and  deep  impressions  which 
close  the  mind  against  the  testimony 
that  may  be  offered  in  opposition  to 
them,  which  will  combat  that  testi- 
mony and  resist  its  force,  do  consti- 
tute a  sufficient  objection^  to  him." 
Burr's  Triil,  vol.  I,  p.  416.  "The 
theory  of  the  law  is  that  a  juror 
who  has  formed  an  opinion  cannot 
be  impartial.  Every  opinion  which 
he  may  enterta!in  need  not  necessa- 
rily have  that  effect.  In  these  days 
of  newspaper  enterprise  and  univer- 
sal education,  every  case  Of  public 
interest  is  almost,  as  a  matter  of 
necessity,  brought  to  the' attention 
of  all  the :  intelligent  people,  in  the 
vicinity,  and  scarcely  any  one  can 
be  found  among  those  best  fitted  for 
jurors  who  ha*  not  read  or  heard 
of  it,  and  who  has  not  some  impres- 
sion or  some  opinion  in  respect  to 
its  merits.  '■  It  is '  clear,  therefore, 
that;  upon  the  trial :  of  the  issue  of 
fact  raised'  by  a  challenge  for  such 
cause  the 'court  will  practically  be 
called  Upon  to  determine  ivhether 
ithe  nature  and  strength  ofthe  opin- 
ion formed;  are  such  as  in  law  nec- 
essarily to  raise  the  presumption  of 
partiality.     The  question  thus  pre- 
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opinion  bj  the  juror  is  immaterial. '°    Upon  the  trial  of  an  in- 
dictment for  murder  in  the  first  degree,  the  District  Attorney 


sented  is  one  of  mixed  law  and  fact, 
and  to  be  tried,  so  far  as  the  facts 
are  concerned,  like  any  other  -issue 
of  that  character,  upon  the  evidence. 
The  finding  of  the  trial  court  upon 
that  issue  ought  not  to  be  set  aside 
by  a  reviewing  court,  unless  the  er- 
ror is  manifest.  No  less  stringent 
rules  should  be  applied  by  the  re- 
viewing court  in  siich  a  case  than 
those  which  govern  in  the  considera- 
tion of  motions  for  new  trial  be- 
cause the  verdict  is  against  the  evi- 
dence. It  must  be  made  clearly  to 
appear  that  upon  the  evidence  the 
court  ought  to  have  found  the  juror 
had  formed  such  an  opinion  that  he 
could  not  in  law  be  deemed  impar- 
tial. The  case  must  be  one  in  which 
it  is  manifest  .the  law  left  nothing 
to  the  'conscience  or  discretion'  of 
the  court."  Reynolds  v.  U.  S.,  98 
U.  S.  145,  155,  156,  25,, L.  ed.  244, 
246,  247,  per  Chief  Justice  Waite. 
"In  considering  such  questions  in  a 
reviewing  eourt,  we  ought  not  to  be 
unmindful  of  the  fact  we  have  so 
often  observed  in  our  experience, 
that  jurors  not  unfrequently  seek  to 
excuse  themselves  on  the  ground  of 
having  formed  an  opinion,  when,  on 
examination,  it  turns  out  that  no 
real  disqualification  exists.  In  such 
cases  the  manner  of  the  juror  while 
testifying  is  oftentimes  more  indica- 
tive of  the  real  character  of  his 
opinion  than  his  words.  That  is 
seen  below,  but  cannot  always  be 
spread  upon  the  record.  Care 
should,  therefore,  be  taken  in  the 
reviewing  court  not  to  reverse  the 
ruling  below  upon  such  a  question 
of  fact,  except  in  a  clear  case.  The 
affirmative  of  the  issue  is  upon  the 
challenger.    Unless  he  shows  the  ac- 


tual existence  of  such  an  opinion  in 
the  mind  of  the  juror  as  will  raise 
the  presumption  of  partiality,  the 
juror  need  not  necessarily  be  set 
aside,  and  it  will  not  be  error  in  the 
court  to  refuse  to  do  so."  Reynolds 
v.  U.  S.,  98  XJ.  S.  145,  156,  157,  25 
L.  ed.  244,  246,  247,  per  Chief  Jus- 
tice Waite.  It  was  held  that,  under 
the  Alaska  Criminal  Code;  it  was  no 
ground  of  challenge  to  the  favor  of 
a  juror  had  expressed  an  opinion,  as 
to  the  guilt  of  the  defendant,  that 
it  would  require  evidence  to  remove, 
when  the  juror  testified-  that  he 
would  decide  the  case  impartially  on 
the  evidence,  uninfluenced  by  such 
opinions;  Dolan'v.  U.  S.,  C.  0.  A., 
116  Fed.  578,  54  C.  C.  A.  34;  nor 
that  the  defendant  was  indicted 
with  two  others  for  robbery,  one  of 
whom  had  been.previouBly  tried  and 
convicted,  that  the  juror  had  read 
all  the  public  a,ccounts  for  the  for- 
mer trial,  heard  the  matters  dis- 
cussed by  persons  .  then  present, 
formed  a  fixed  opinion  as  to  the 
guilt  or  innocence  of  the  one  then 
tried,  and  had  formed  an  opinion  as 
to  the  guilt  or  innocence  of  the  de- 
fendant, when  he  testified  that  he 
had  no  such  opinion  at  the  time, 
and  if  selected  as  a  juror  would  try 
the  case  impartially  from  the  law 
and  evidence  produced  on  the  trial. 
Hawkins  v.  U.  S.,  C.  C.  A.,  116  Fed. 
569,  53  0.  C.  A.  663;  Dolan  v.  U. 
B.,  C.  C.  A.,  116  Fed.  578,  54  C.  C. 
A.  34. 

15  Reynolds  v.  U.  S.,  98  U.  S.  145, 
157,  25  L.  ed.  244,  247.  "The  fact 
that  he  had  not  expressed  his  opin- 
ion is  important  only  as  tending  to 
shoy  that  h,e  had  not  formed  one 
which  disqualified  him.     If  a  posi- 
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may  ask  a  juror  whether  he  '■  has  any  conscientious  scruples 
which  would  preclude  him  from  rendering  a  verdict  of  guilty 
on  circumstantial  evidence,  "in  a  case  where  the  penalty  pre- 
scribed by  law  is  death."  " 

"In  any  prosecution  for  bigamy;^^  polygamy,  or  unlawful 
cohabitation,  under  any  statute  of  the  United  States,'  it  shall 
be  sufficient  cause  of'  challenge  to  any  person  draivn  or  sum- 
moned ias  a  juTyman  or  talesman,  First,  that  he  is  or  has  been 
living  in  the  practice  of  bigamy,  polygamy,  or  unlawful  co- 
habitation with  more  than  one  woman,  or  that  he  is  or  has 
been  guilty  of  an  offense  punishable  by  either  sections  one  or 
three  of  an  Act  entitled  'An  Act  to.  amend  section  fifty-three 
hundred  and  fifty-two  of  the  Revised  Statutes  of  the  United 
States,  in  reference  to  bigamy  and'  for  other  purposes,'  ap- 
proved March  twenty-'second,  eighteen  hundred  and  eighty-two, 
or  by  section  fifty-three  hundred  and'  fifty-two  of  the  Revised 
Statutes  of  the  United  States,  or  the  act  of  July  first,  eighteen 
hundred  and  sixty-two,  (entitled  'An  act  to  punish  and  prevent 
the  practice  of  polygamy  in  the  Territories  of  the  United  States 
and  other  plabes,  and  disapproving  and  annulling  certain  acts 
of  the  legislative  assembly  of  the  Territory  of  Utah,'  or. 
Second,  that  he  believes  it  right  for  a  man  to  have,  more  than 
one  living  and  undivorced  vsrif e  at  the  same  time,  or  to  live  in 
the  practice  of  cohabiting  with  more  than  one  woman.  Any 
person  appearing  or  offered  as  a  juror  ortalesmau,  and  chair 
lenged  on  either  of ;  the  foregoing  grounds,  may -.be  questioned 
on  his  oath  as  to  the  existence  of  any  such  cause  .of  challenge;; 
and  ot!her  eyidenpe  may  be.  introduce^  bearing  upon  the  qnes- 
tion  raised  by  sucli  challenge ;  and  this  question  shall  be  tjqied 
by  the  court.  But  as  to  the  first  ground  of  challenge  before 
mentioned,  the  person  challenged  shall  not  be  bound  to  answer 
if  he  shall  say  upoin  his  bath  that  he  declines  on  the  ground  that 
his  answer  may  tend  to  criminate  himself ;  and  if,  he  shall 
answer,  as  to,  saifl  first  ground,  his^answer  shall  not  be  givcju  in 
evidence  in  rany  criminal  prosecution  against 'him  for   any 

" ' "  ''■'■' 

tiVe  and- decided  opinion  had  been      U.  S.  145;  157,  25  L.  ed.  244,  247, 
formed,  he  woul'fl  have  been  inGOHii-      per  Chief  Waite,  C.  J. 
peterit  even  though  'it  had  not  befen  iBHsirdy  v.  U.  S.,  186  U.'  S.  224, 

expressed."     Reynolds  v.  U.  S.,  98      22  Sup.  Ct.  889,  46  lii  ed.  1137. 
Fed.  Prao.  Vol.  11.-109. 
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offense  above  named;  but  if  he  declines  to  answer  on  any 
ground,  he  shall  be  rejected  as  incompetent."  " ,  Upon  thig  trial 
of  an  indictm.eiitfor[poljgamy,,it  is  not, error itb  exclude  jurors 
who  are  living  in  polygamy.*'  'Eo  person  shall  serve  as  a  petit 
juror  in  any  district  court  more  than  one  term  in  a  year;'  and 
it  shall  be  sufficient  cause  of  challenge  to  any  juror  called  to  be 
sworn  in  any  cause  that  he  has  been  surtimoned  and  attended 
said  court  as  a  juror  at  any  term  of  said  court  held  within  one 
year  prioir  to  the  time  of  such  challenge.*® ,  Under  the  Ala;slia 
Criminal  Code  the;  court  may  require  a  defendaint  to  exhaust 
all  grounds  of  challenge,  both  for  cause  and  peremptorily  to 
each  jurflr,  as  he  is  called,  before  the  prosecution  is  called  upon 
to  challenge,  and  before  another  juror  is  called  into  the  box ;  ** 
and  a  subsequent  peremptory  challenge  by  him  may- be  denied.** 
After  a  juror  has  been  accepted  by  both  sides  and  has  taken 
his  seat  in  the  box,  but  hasi  not  been' sworn,  he  may,  upon  an- 
nouncing himself  as  feeling  disqualified'  to  act  impartially,  be 
directed  by  the  court  to  stand  aside.**  It  has  been  held  that 
the  tight  to  a  peremptory  challenge,  on  the  part  of  the  prose- 
cution at  least,  is  open  until  the  jury  is  sworn  to  try  the  case ;  ** 
and  that,  where  the  defendant  had  fourteen  peremptory  chal- 
lenges left,  he  could  not  complain  of  permission  being  given 
the  District  Attorney,  before  the  jury  had  been  sworn^  to  chal- 
lenge peremptorily  a  juror  who  had  been  passed  and  accepted 
by  both  parties.**  It  was  held  to  be  teo  late  for  the  defendant 
to  challenge  a  juror  after  the  juror  had  been  sworn  and  the 
District  Attorney  had  made  his  opening,  although  the  defendant 
did  not  learn  until  then  that  the  juror  had  expi-essed  an  6pinion 
unfavorable  to  the  defendant.**      '  '      ''      '■'  '    .      ' 

"  Jud.  Code,  §  288,  36  St.  at  L.  21  Hawkins  v.  U.  S.,  C.  C.  A".;  llfi 

1087,   re-enacting,  22   St.  at  L.   31,  :  Fed.  569,  53  C.  C.  A.  663';  Dolan  v. 

§  5.     See  Clawson  v.  U.  S.,;114  U.   ,  U.  S.,  C.  C.  A.,  116  Fed.  578,  54  C 

S.  477,  29  L.  ed.  179.           '    '        "    ',"  g.  A.  34.               •'■■■■ 

18  Reynolds  V.  U.S.,  98''U.S.  145,  •  88  U.  S.  v.  Davis,  103  Fed!  437. 
]57,  25  L.  ed.  244,  247.  23  U.  S.  v.  Davis,  a03 'Fed.  457;    ' 

19  Jud.  Code,  §  286,  36  St.  at  L.  24  U.  S.  v.  Davis,  103  Fed.  457. 
1087,  re-enacting  U.  S.  E.  S.,  §  286.  2B  Hawkins  v.  U.  S.,  C.  C.  A.,  116 

20  Dolan  v.  U.  S.,  C.  C;  A.,  116  Fed,  569,  53  CC.  A.  663. 
Fed.  578,  54  C.  C.  A.  34.     But  see  .                           ;  / 
Lewis  V.  U.  S.,  146  U.  ,S.  370,  36 

L.  ed.  1011.  - 
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The  accused  has  the  right  to  see  the  jurors  -when  he  exercises 
his  right  of  challenge^®  and  to  be  present  when  the- challenges 
are  tried.*'  When 'the  court  prescribed  an  erroneous  method 
of  procedure  in  this  respect,  it  was  held  that  a  general  excep- 
tion to  its  direction  was  sufficient  and  that  the  defendant  was 
not  required  specifically  to  demand  his  right  and  then  exGe"pt 
to  such  denial.** 

■'A  judgment  will  not  be  reversed  simply  because  a  challenge 
good  for  favor  was  sustained  in  form  for  cause.  As  the  jurors 
were  incompetent  and  properly  excluded,  it  matters  not  here 
upon  what  form  of  challenge  they  were  set  aside."  *' 
I '  The  Supreme  Court  of  the  United  States  has  said :  "There  is 
no  statute  of  the  United  States  which  prescribes  the  method  of 
procedure  in  empanelling  jurors  in  criminal  cases,  and  it  is 
-customary  for  the  United  States  courts  in  such  cases  to  conform 
to. the  methods:  prescribed,  by  the  statutes  of  the  United 
States."  "*  "While  the  court  in  the  present  instance  did  not 
exceed  its  jurisdiction  in  directing  the  empanelling  of  the  jury 
by  a  method  different  from  that  prescribed  by  the  state  statute, 
and  while  we  do  not  feel  called  upoii  to  make  suggestions  as 
to  the  proper  practice  fb  be  adopted  by  the  Circuit  Courts  in 
empanelling  juries  in  criminal  cases,  yet  obviously  all  rules  of 
practice  must  necessarily  be  adopted  to  "secure  the  rights  of  the 
accused;  that  is,  where  there  is  no  statute,  the  practice  must 
not  conflict  with  or  abridge  the  right  as  it  exists  at  common 
law."". 

§  527.  Trials  in  criminal  cases.  The  Constitution  ordains: 
"The  trial  of  all  Crimes,  except  in  Cases  of  Impeachment,  shall 
be  by  Jury."  ^  It  has  beensaid:  that  a  judgment  after  a  trial 
without  a  jury  would  be  a  nullity;  *  and  that  vyhere  the  trial 
is  conducted  by  a  judge  without  a  jury,  by  consent  of  the  ^par- 
ties, he  acts  as  an  arbitrator,  and  his  conclusions  of  fact,  can- 
not be  reviewed  upon  a  writ  of  error.*    A  jury  may  be  waived 

,  2B  Lewis  V.  U.  S.,  146  U.  S.  370,  80  Lewis  v.  U.  S.,  146  U.  S.  370, 

13  S.  Ct.  136,  36  L.  ed.  1011.      _  377,  13  S.  Ct.  136,  36  L.  ed.  1011. 

'aVHopt  V.  Utali,   110  U.  S.  574,  si  Ibid. 

4  srCt:  202,  28  L.  ed.  262.  §  527.     1  Article  III,  §  2. 

28'Lewisv.  U.  S.,  14e'U.  S.  370,  a  Frailk  v.  U.   S.,   C.   G.  A.,   192 

13  S.  Ct.  136,  36  L.  ed.  1011.  Fed.  864.    ' 

89  Reynolds  v.  V.  S.;  98  U.  S.  145,  3  Low  v.  U.  S.,  C.  C.  A.,  169  Fed,. 

157,  per  Chief  Justice  Waite.  86.  ' 
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in  prosecutions  for  petty  offenses  only.*  In  case  of  a  felony, 
the  trial  cannot  take  place  in  the  absence  of  the  defendant* 
and  the  record  must  show  his  presence.*  Upon  the  trial  of  a 
prosecution  for  a  misdemeanor,  the  defendant  has  the  right 
to,  be  present  at  the  trial ;  but  he  may  waive  the  same  by  iis 
voluiitary  absence.' 

"No  writ  is  necessary  to  bring  into  court  any  prisoner  or 
person ,  in  custody,  or!  for  remanding  him  from  the  court  into 
custody;  but  the  same  shall  be  done  on  the  order  of  the  court 
or  District  Attorney,  for  which  no  fees  shall  be  charged  by  the 
clerk  or  marshal." '  It  has  been  held'  that  this  may  be  done 
without  a  special  order  of  the  court  when  the  prisoner  is  in  jail 
under  an  ordinary  mittimus  issued  by. a  State  magistrate  to  the 
sheriff,'  that  the  jailor  may  insist  upon  a  written  order  from 
the  judge  or  district  attorney,'"  that  no  other  officer  can  make 
such  an  order  '*  and  that  the  statute  has  no  application  to  pro- 
ceedings before  commissioners.** 

The  defendant  has  the  right  to  be  represented  by  counsel.*' 


4  Schick  V.  U.  S.,  195  U.  S.  65,  24 
Sup.  Ct.  826,  49  L.  ed.  99.  It  has 
been  held  that  a  jury  cannot  be 
waived  where  the  offense  is  punish- 
able by  imprisonment  for  more  than 
one  year  (Low  v.  U.  S.,  C.  C  A., 
169  Fed.  86)  ;  that  the  trial  judge 
may  be  considered  as  an  arbitrator; 
that  his  conclusions  of  fact  cannot 
be  reviewed  by  a  writ  of  error,  and 
that  the  court  of  review  cannot  con- 
sider the  sufficiency  of  the  evidence 
to  support  the  judgment  or  any 
rulings  upon  the  admission  or  re- 
jection of  evidence.  Low  v.  U.  S., 
C.  C.  A.,  169  Fed.  86. 

B  Hopt  V.  Utah,  110  U.  S.  574,  4 
S.  Ct.  202,  28  L.  ed.  262;  Lewis  v. 
U,  S.,  146  U.  S.  370,  13  S.  Ct.  136, 
36  L.  ed.  1011. 

6  Lewis  V.  U.  S.,  146  U.  S.  370, 
13  S.  Ct.  136,  36  L.  ed.  1011. 

'U.  S.  y.  Leckie,  1  Sprague,  227, 
Fed.  Cas.  No.  15,583 ;  U.  S.  v.  Mayo, 
1  Curtis,  433,  Fed.  Cas.  No.  15,764; 
U.  S.  V.  Shepherd,  1  Hughes,   520v 


Fed.  Cas.  No.  16,274.     See  12  Cyc. 
529. 

8  U.  S.  E.  S.,  §  1030.  \ 

9  U.  S.  V.  Harden,  10  Fed.  802,  4 
Hughes,  455. 

10  U.  S.  V.  Martin,  17  Fed.  150,  9 
Sawyer,  90. 

"  U.  S.  V.  Harden,  10  Fed..  802,  4 
Hughes,  455. 

12  U.  S.  V.  Martin,  17  Fed.  150, 
9  Sawyer,  90. 

13  U.  S.  R.  S.,  §  747.  Where  the 
objection  was  not  raised  upon  the 
trial,  it  was  held  to  be  too  late, 
upon  an  application  for  the  writ  of 
habeas  corpus,  to  object  that  the 
prisoner  charged  with  a  capital  of- 
fense had,  been  represented  by  a 
counsellor  who  had  been,  assigned 
by  the  court,  and  had  been  not  al- 
lowed to  consult  with  an  attorney 
whom  he  had  selected.  Andersen  v. 
Treat,  172  U.  S.  24,  43  L.  ed.  35]. 
Counsel  assigned  by  the  court  ha've 
no   right   to   recover    compensation 
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The  Eovised  Statutes  provide :  "Every  person  who  is  indicted 
of  treason  or  other  capital  crime,  shall  he  allowed  to  make  his- 
full  defense  by  counsel  learned  in  the  law ;  and  the  court  before 
which  he  is  tried,  or  some  judge  thereof,  shall  immediately,, 
upon  his  request,  assign  to  Mm  such  counsel,  not  exceeding 
two,  as  he  may  desire,  and  they  shall  have  free  access  to  him 
at  all  seasonable  hours."  When,  after  a  trial  has  been  begun,  it 
is  discovered  that  a  juror  is  disqualified,  the  court  may,  under 
proper  circumstances,  discharge  the  jury  and  order  a  new  trial,, 
against  the  defendant's  objections." 

The  court  may  permit  the  jurors  to  separate  during  adjourn- 
ments and  recesses  of  the  trial,**  and  it  is  not  error  to  refuse 
to  exclude  the  jurors  from  the  court-room  during  the  argu- 
ment and  decision  of  motions  and  questions  of  law.'®  The  ob- 
jection that  there  is  no  evidence  to  prove  that  the  defendant 
committed  the  crime'  charged  may  be  considered  upon  writ  of 
error ;  although  no  motion  to  direct  a  verdict  in  his  favor  upon 
that  ground  was  made,  and  no  exception  in  the  case  raises  the 
point."  The  judge  has  no  power  to  direct  a  verdict  in  favor 
of  the  prosecution,  although  the  evidence  is  uncontradicted,*'' 
and  he  cannot  even  charge  as  matter  of  law  that  any  allegation 
has  been  proved.*'  He  may  express  to  the  jury  his  opinion 
upon  the  facts ;  *"  but  it  is  the  better  practice  for  him  not  to  do^ 
so  until  after  the  counsel  have  summed  up ;  **  and  never,  ii 
has  been  held,  after  the  jury  have  reported  their  inability  to 

from  the  United  States.  Knabb  v.  "  Clyatt  v.  U.  S.,  197  U.  S.  207, 
U.  S.,  1  Court  Claims,  173.  49  L.  ed.  726.  But  see  Simpson  v> 
"Thompson  v.'U.  S.,  155  U.  S.  U.  S.,  C.  C.  A.,  184  Fed.  817,  holding 
271,  39  L.  ed.  146.  It  was  said  not  that  such  a  motion  is  essential  and 
to  be  an  abuse  of  discretion  to  re-  that  the  introduction  of  evidence  by- 
fuse  to  discbarge  a  jury  which  had  the  accused  in  his  own  behalf  is  a 
read  newspaper  articles  calculated  waiver  of  such  a  motion  previously 
to   prejudice   the   defendant,    where  made. 

they  stated,  when  being  interrogate  "Konda  v.  U.  S.,' C.  C.  A.,  22 

ed,   that   this   would   not   influence  L.E.A.(N.S.)    304,  166  Fed.  91. 

them  in  arriving  at  a  verdict.    Mar-  wibid. 

rin  Vi  U.tS.i  C.  C.  A.,  167  Fed.  951,  80  Keller  v.  U.  S.,  C.  C.  A.,  168- 

where  the  objection  had  been  waived.  Fed.  697. 

See  supra,  §  478.  21U.  S.  v.  Foster,  183  Fed.  626; 

15  U.  S.  V.  Holt,  168  Fed.  141.  reversed  upon  another  point,  C.  C. 

16  Ibid.  A., -188  Fed.  305. 
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agree.*^  He  must,  liowever,  instruct  the  jury  that  the  facts 
are  to  be  decided  by  them,'''  and  a  judgment  may  be  reversed 
when  his  language  was  so  positive  and  emphatic  as  to  tend  to 
intimidate  the  jury.**  "In  all  criminal  causes  the  defendant 
may  be  found  guilty  of  any  offeflse  the  commission  of  which  is 
necessarily  included  in  that  with  which  he  is  charged  in  the 
indictment,  or  may  be  found  guilty  of  an  attempt  to  commit 
the  offense  so  charged :  Provided, .  That  such  attempt  be  itself 
a  separate  offense."  **  A  verdict  for  man-slaughter  will,  be 
sustained  under  an  indictment  charging  murder  which  contains 
all  the  allegations  essential  to  aver  the  lesser  crime.** 

"In  an  indictment  against  several,  if  the  jury  cannot  agree 
upon  a  verdict  as  to  all,  they  may  render  a  verdict  as  to  those 
in  regard  to  whom  they  do  agree,  on  which  a  judgment  shall 
be  entered  accordingly ;  and  the  cause  as  to  the  other  defendants 
may  be  tried  by  another  jury."  *''  Where  an  indictment  charges 
the  defendants  with  conspiracy  together  and  with  no  one  else, 
an  acquittal  of  one  is  an  acquittal  of  both.*'  But  it  has  been 
held:  that,  where  they  are  also  charged  with  conspiracy  with 
others  unknown  to  the  grand  jury,  one  may  be  acquitted  and 
the  other  convicted.*'  A, verdict  of  "guilty  as  charged  in  the 
indictment"  is  tantamount  to  a  conviction  on  each  of  the  counts 
therein  charged."*  Where  there  are  several  counts  in  an  indict- 
ment, one  of  which  is  good  and  the  other  bad,  and  the  jury  find 
a  general  verdict  of  guilty,  the  verdict  will  be  sustained  upon  the 
presumption  of  law  that  it  was  based  upon  the  good  count 


.  SI 


22  Foster  v.  XJ.  S.,  C.  C.  A.,  188  29  Ibid. 

Fed.   305;    reversing  183   Fed.   626.  SO  Schraubstadter  v.  U.  S.,  C.  C. 

28  Keller  v.  V.  S.,  C.  C.  A.,  168  A.,  199  Fed.  568. 

Fed.  697.  siTubbs  v.  U.  S.,  C.  C.  A.j,  105 

24Rudd  V.  U.  S.,  C.  C.  A.,  173  Fed.  Fed.  59,  44  C.  0.  A.,  357;  Holloway 

912.    See  Richardson  v.  U.  S.,  C.  C.  v.  Reg,  17  Q,  B.  317;  2  Den.  0.  C. 

A.,  181  Fed.  1 ;  Foster  v.  U.  S.,  C.  C.  287,  17  Jur.  825,  79  E.  C.  L.  317  ^ 

A.,  388  Fed.  305.  Reg  v.  Bullock,  Dears.  C.  C.  653,  25 

25  U.  S.  R.  S.  §  1035.  L.  J.  M.  C.  92;   Cribb  v.  State,  9 

26  U.   S.  V.  Leonard,  2  Fed.   669,  Fla.  409 ;  Josslyn  y.  Commonwealth^ 
18  Blatch.   187.  6    Mete.     .(Mass.)     236;     Boose    v. 

27  U.  S.  R.  S.,  §  1036.  State,  10  Ohio  St.  575. 

28  U.  S.  V.  Hamilton,  8  Chicago 
Legal  News,  211,  Fed.  Cas.  NO.  15,- 
288.   ' 
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but-  the  sentence  imposed  cannot  exceed  that  "which  might 
properly  be  imposed  on  the  good  count.'* 
i  §  528.  Summary  trials  of  offenses  against  navigation 
laws.  The  Eevised'  Statutes'  enact:  "Whenever  a  complaint 
shall  be  niade  against  any  master,  officer  or  seaman  of  any 
vessel'  belonging,  in  vsrhole  or  in  part,  ■  to  any  citizen  of  the 
United  'Statesy  of  the  commission  of  any  offense,  not  capital 
or  otherwise  infamous,  against  any-law  of  the-Unitiad  States 
made' for' the  protection  of  persons  or  property  engaged  in  com- 
merce or  nkvigationy  it^shall  be  the  duty  of  the  district  attorney 
to  investigate  the  same,  and  the  general  nature  thereof,  and,  if 
in  his  opinion,  the  ease  is'  such  as  should  be  summarily  tried, 
he  shall 'report  the  sarde  to  the 'district  judge,  and  the  judge 
shall  forthwith,  or  as  soon  as  the  ordinary  business  of  the  cburt 
will  permit,  proceed  to'  try  the  cause,  and  for  that  purpose  may, 
if  necessary^  hold  a  special  session  of  the  court,  either  in  term- 
time  or  vacation."  *  "At  the  summary  trial  of  ioffenses  against 
the  laws  for  the  protection  of  persons  or  property  engaged  in 
commerce  br  navigation,  it  shall  not  be  necessary  i  that  the  ac- 
cused shall  have  been  previously  indicted,  but  a  stateriient  of 
complaint,  verified '  by  oath  in  writing,  shall  be  presented  to 
the  court,  setting  out  the  offense  in  such  manner  as  clearly  to 
apprise  the  accused  of  the  character  of  the  offense  complained 
of,  and  to  ienable  him  to  answer  the  complaint.  The  complaint 
or  statement  shall'be  read  to  the  accused,  who  inay  plead  to.  or 
answer  the  same,  or  inake  a  cbunter-stalement.  -  The  trial  shall 
thereupon  be  proceeded  with"  in  a  summary  manner,  and  the 
case  shall  be  decided  by  the  court,  unless,  at  the-  time  !f or  pliead- 
in^  or  answering,  the,  accused  shall  demand  a  jury,  in  which 
case  the  trial  shall  bfe'  upon  the  complaint  and  plea  of  not 
guilty."*  "It  shall  be  lawful  for  the  court  to  allow' the  district 
attorney  to  amend' his  statement  of  complaint  at  any  stage  of 
the  proceedings,  before  verdict,  if,  in  the  opinion  of  tlie  court, 
such  amendment  will  work  no  injustice  to  the  accused.;. and  if 
it  appears  to  the  court  that  the  accused  is  unprepared'  to.  meet 
the  charge  as  amended,  and  that  an  adjournment  of  the  cause 

szTubbs  V.  U.,  S.,  <}.  C.  A.,   105  §  528.     lU.  Si  B.  S:,  §  4300.   Sea 

Fed.    59,    44    C:   0.    A;    3S?.'   '  See      U.  S.  v.  Harriman,!  Hughes,  525. 
§§■'532,  536,  iw/»-a.  '  '  «  U.  S.  R.  S.,  §  4301. 
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will  promote  the  ends  of  justice,  such  adjournment  shall  be 
made,  until  a  further  day,  to  be  fixed  bj^  the  court."'  "At 
the;  trial  in  summary  cases,  if  by  jury,  the  United;  States  and 
the  accused  shall  each  be  entitled  to  :  three  peremp^iory  chal- 
lenges. Challenges  for  cause,  iif  such  cases,  shall  be  tried  by 
the  court  without  the  aid  of  triers."*  "It  shall  not  be  lawful 
for  the  court  to  sentence  any  person  convicted  in  such  trial  to 
any  greater  punishment  than  imprisonment  in  jail  for  one  year, 
or  to  a  fine  exceeding  five  hundred,  dollars,  or  both,  in, its  dis- 
cretion, in  those  cases  where  the  laws  of  the  United  States  au- 
thorize such  imprisonment  and  fine."*  "AH  the  penalties  and 
forfeitures  which  may  be  incurred  for  offenses  against  this  Title 
may  be  sued  for,  prosecuted,  and  recovered  in  such  court,  and 
be  disposed  of  in  such  manner,  as  any  penalties  and  forfeitures 
which  may  be  incurred  for  offenses  against  the  laws  relating  to 
the  collection  of  duties,  except  when  otherwise  expressly  pre- 
scribed."* A  later  statute  applies  the  provisions  of  these  sec- 
tions to  the  trial  of  offenses  for  failure  to  observe  signals  made 
in  laying  and  repairing  submarine  cables  and  for  failing  to 
keep  fishing  implements  or  nets  out  the  way  of  such  opera- 
tions.' ■  "The  law  which  dispenses  with  an  indictment  for  petty 
offenses  on  high  seas  has  been  found  very  useful  both  to  the 
government  and  to  the  accused.  The  district,  judges  who  have 
sat  here  since  this  law  was  first  passed  in  June,  1864,  have  had 
very  grave  doubts  of  the  constitutionality  of  that  part  of  Sec- 
tion 43G1  which  provides  for  a  trial  by  the  court;  and  it  has 
been  usual  to  try  all  contested  cases  by  jury." '  It  has  been 
said  that  these  summary  proceedings  are  put  by  the. statute  sub- 
stantially on  the  footing  of  civil  cases,  and  that  the  want  of  a 
due  verification  of  complaint  is  waived  by  voluntary  appearance 
of  accused.*  It  has  been  held,  that  such  an  error  can  be  cured 
by  amendment  and  cannot  be  urged  for  the  first  time  upon  a 
motion  in  arrest  of  judgment." 

§  529.  Practice  in,  prosecutions  under  the  civil  rights 
laws.     "The  jurisdiction  in  civil  and  criminal  matters  con- 

8U.  S.  R.  S.,  §  4302,  7  Act  of  Feb.  29,  1888,  c.  17,  §  1], 

4U.  S.  R.  S.,  §  4303.  25  St.  at  L.  42. 

B  V.  S.  R.  S.,  §  4304.  8  Re  Snxith,  13  Fed.  25.    D.  Mass. 

«U.  S.  R.  S.,  §  4305.  9U.  S.  v.  Smith,  17  Fed.  510. 

10  Ibid. 
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ferrsd  on  the  District 'Ooiirts  by  the  provisions  of  this  title," 
that  on  the  "Judiciary"  "and  of  title  'Civil  Eights,'  and  of 
title  'Crinies'  for  the  protection  of  all  persons  in  the  United 
States  in  their  civil  rights,  and  for  their  vindication,  shall  be 
exercised  and  enforced  in  conformity  with  the  laws  of  the 
United  States,  so  far  as  such  laws  are  suitable  to  carry  the  same 
into  effect;  but  in  all  cases  where  they  are  not  adapted  to  the 
object,  or  are  deficient  in  the  provisions  necessary  to  furnish 
suitable  remedies  and  punish  offenses  against  law,  the  com- 
mon law,  as  modified  and  changed  by  the  constitution  and  stat- 
utes of  the  state  wherein  the  court  having  jurisdiction  of  such 
civil  or  criminal  cause  is  held,  so  far  as  the  same  is  not  in- 
consistent with  the  Constitution  and  laws  of  the  United  States, 
shall  be  extended  to  and  govern  the  said  courts  in  the  trial  and 
disposition  of  the  cause,  and,  if  it  is  of  a  criminal  nature,  in 
the  infliction  of  punishment  on  the  party  found  guilty."  *  This 
section  is  not  repealed  or  affected  by  the  Judiciary  Act  of 
March  3,  1887."  It  relates  to  the  forms  of  process  and  remedy 
and  not- to  the  extent  or  scope  of  the  jurisdiction,  nor  to  the 
rules  of  decision.'  It  has  been  said:  that,  as  there  are  no  acts 
of  Congress  regulating  challenges  to  grand  jurors,  the  Federal 
court  should  follow  the  state  practice  as  to  objections  to  indict- 
ments because  of  irregularity  in  the  selection  of  the  members  of 
the  grand  jury.* 

§  530.  New  trials.  The  rules  regulating  motions  for  new 
trials  in  criminal  cases  are  substantially  the  same  as  those  in 
civil'  actions  at  common  law.^  In  the  absence  of  a  State  statute, 
at  least,  the  motion  must,  be  made  at  the  term  at  which  judg- 
ment is  entered;  *  but  when  no  judgment  had  been  entered  it 

§  529.     IXJ.  S.  E.  S.,  §  722.  ti-ict   Courts   relying  upon   a.  local 

8  24  St.  at  L.  552,  §  5.  statute,    which    authorized    such    a 

Sfie  Stupp,  12  Blateh.  509.  motion  at  any -time  within  one  year 

*U.  S.  V.  Egan,  30  Fed.  608.  after  sentence,  whether  before  or  aft- 

§  530.     1  Supra;  §  478.  er  the  expiration   of  the  term ;   the 

"U.  8.  V.  Rogers,'  164  Fed.  520;  court,  without  intimating  any  opin- 

supra,  §  478.     Where,  after  the  af-  ion  upon  the  subject,  directed  fthat 

fliriuance^  of   a    criminal   conviction  the  motion  be  made  in  the  District 

and  the  expiration  of  the  trial  term.  Court.     Tratton  v.  U..  S.,  C.  C.  A., 

the  defendant  applied  to  the  Circuit  147    Fed.   513,   514;    quoted   supra, 

Court  of  Appeals  for  leave  to  file  §  478  \ 

a  motion  for  a  new  trial  in  the  Dis- 
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was  held  that  the  motion  might  be  made  after  the  trial  term.' 
As  a  general  rule,  a  motion  for  a  new  trial  cannot  be  granted 
because  of  improper  remarks  by  the  prosecuting  attorney,  un- 
less the  defendant's  counsel  at  once  called  the  attention  of  the . 
court  to  objectionable  language  and  requested  the  court  to  inter- 
fere, and  upon  the  court's  refusal^  noted  an  exception.*  If  the 
court  then  interferes  and  directs  the  District  Attorney  to  desist 
using  such  language,  and  he  obeys,  it  is  usually  held  that  the 
mischief  is  cured ;  *  but  where  the  District  Attorney  commented 
upon  the  failure  of  the  accused  to  testify,  and  the  court  failed 
to  prohibit  any  further  reference  to  the  matter,  and  to  instruct 
the  jury  to  ignore  it,  it  was  held  that  a  new  trial  should  be 
granted.*  The  district  attorney  has  the  right  to  state  that  the 
Government  has  made  out  a;  prima  facie  case  :which  has  not 
been  contradicted,''  An  order  denying  a  motion  for  a  new 
trial  should.not  be  reviewed  upon  writ  of  error,'  but  a  refusal 
to  consider  affidavits  offered  in  support  of  a  motion  for  a  new 
trial  may  be  a  ground  for  reversal  when  aa  exception  was  duly 
taken  to  such,  exclusion.®  Where  uncontradicted  affidavits, 
which  the  court  of  original  jurisdiction  refused .  to  consider, 
prove  that  a  new  trial  must  be  granted,  the  court  of  review 
granted  the  same.^" 

§  531.  Motion  in  arrest  of  judgment.  ,  A  motion  in  arrest 
of  judgment  must  be  based  upon  an  omission,  in  the  record,  of 
a  fact  essential  to , show  the  jurisdiction  of  the  court,  or  upon 
some  error  in  the  proceedings,  which,  appears  upon  the  record.* 
A  motion  in  arrest  of  judgment  will  be  granted  where  an  ob- 

8U.   S.  V.   Rogers,   164  Fed.  520;  8  wHitwOrth   v.  U.   S.,   C.   C.   A., 

4Crumpton   v. 'U.   S.,   138   U.   S.  114  Fed.  302,  supra,  §  478; 

361,  364,  34  L.  ed.  958,  959;  Dunlop  9  Clyde  Mattox  v.  U.  S.,  146  U.  S. 

V.  U..S.,  165  U.  S.  486,  498,  41  L.  ]40,   147,  36  L.  ed.  917,  920.    See 

ed.  799,  803;  Sawyer  v.  U.  S.,  202  U,  Hendrix  v.  U.  S.,  219  U.  S.  79,  91, 

S.  150,  50  L.  ed.  972.     See  Cudahy  .55  L.  ed.  102,  106. 

Packing  Co.  v.  Sboumal,  C.  C.  A.,  lOQgden  v.  U.  S.,  C.  C.  A.,  112 

125  Fed.  470;   Thompson  v.   U.  S.,  Fed,  523. 

G.  C.  A.,  144  Fed.  14;   Johnston  >'.  §  531.  1 U.    S.   v.   Kilpatrick,    16 

U.  S.,  C.  C.  A.,  154  Fed.  445.  Fed.  765;  U.  S.  v..  Barnhart,  17  Fed. 

5  Ibid.  579    (9  Sawyer,  159)  ;  U.  S.  v.Mc- 

6  Wilson  V.  U.  S.,  149   U.  S.   60,  Knight,,  112  Fed.  982.- 
13  S.  Ct.  765,  37  L.  ed.  650. 

7  Carlisle  v.  U.  S.,  C.  C.  A..  194 
Fed.   827. 
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jection  to  the  legality  of  tike  organization  of  a  grand  jury  arises 
on  the  record,*  or  the  indictment,  conviction  and"  sentence,  were 
made  by  a  court  sitting  at  an  unauthorized  time,'  or  where  the 
record  fails  to  show  that  a  plea  of  not  guilty  was  entered  by 
the  defendant,  or  by  order  of  the  court  on  his  behalf  and  in 
his  presence;*  or  where  it  appears  from  the  indictment  that 
it  is  based  upon  a  statute  that  had  been  repealed;^  or  where 
the  indictmerlt  fails  to  charge  any  offense  under  a  statute  of  the 
United  States.®  Ordinarily,  the  affidavits  of  jurors  will  not 
be  considered  in  support  of  a  motion  for  a  new  trial.  The 
failure  of  the  defendant  to  demand  a  bill  of  particulars  does 
not  deprive  him  of  the  right  to  move  in  arrest  of  judgment  be- 
cause of  a  defect  in  the  indictment.*  A  motion  in  arrest  of 
judgment  will  not  be  granted  because  of  mere  technical  defects 
in  the  indictment,  which  do  not  "tend  to  prejudice  the  defend- 
ant; '  nor  because  of  defects  or  uncertainties  in  the  same,  which 
might  be  fatal  upon  a  motion  to  quash,  when  it  contains  alle- 
gations of  all  the  essential  elements  of  the  crime  charged;*" 
nor,  it  seems,  for  misjoinder  or  duplicity.**  Where  there  is  a 
general  verdict  of  guilty,  and  the  indictment  contains  several 
counts,  of  which  only  one  is  good,  the  judgment  will  not  be- ar- 
rested, if  the  evidence  is  sufficient  to  support  the  good  count ;  *^ 
nor,  at  least  when  no  exception  to  them  was  taken  at  the  time, 
for  errors  and  irregularities  in  the  conduct  of  the'  trial,**  such 


2  U.  S.  V.  London,  176  Fed.  976, 
8  See  Ex  parte  Harlan,  180  Fed. ' 
319.         ' 

4Jpansby:v.  U.  S.,  2  Indian  Ter- 
ritory, 456,  51  S.  W.  1083. 
8  U.  S.  V.  Goodwin,  20  Fed!  237. 
8U.   S.v.   Bartow,    10   Fed.   87* 
(20  Bijatclif.  349):    Morris  v.  U.  S., 
p.  C.  A.,  168  Fed.  682. 
■  ■Jflendrix  v.  Ul  S.,  219  U.  _S,  79, 
55  "L,  ed.  102^  where  the  court  re- 
'fu^ed  to,  consider  the  affidavits   of 
some  of  the  jurors  that  they  agreed 
to  the  verdict  upon  an  understand- 
ing that  the  punishment  should  be 
le'ssth^n  tliat  which  was  finally  im-- 
"posed i  Walsh y/u.'S.'  b]  C.  A.,  17'4 
''Fed.  615.    But  see  cases  cited  §  47S, 
supra. 


8  U.  S.  V.  Tubbs,  94  Fed,  356. 

9U.  S.  V.  Chase,  27  Fed.  807. 
Schraubstadter  v.  U.  S.,  C.  C.  A., 
199  Fed.  568.  :  .- 

10  XJ.  S.  V.  Kilpatrick,  16  Fed.  7,65. 

11  U.  S.  V.  Bayaud,  16  Fed.  376 
(21,  Blatchf.  287)  ;  Chitty's  Crim- 
ina,! 'Tifaw,'  I,  p.  253;  12  Cyc!  762. 
But  see  U.  S.  v.  Peterson,  1  W.  & 
M.  305,  Fed.  Cas.  No.  16,037;  U.'S. 
v'.  Dickinson,  2  McLean,  325,  Fed. 
Cas.  No.  14,958;  tr.  S.  v.  Sharp, 
Peters  C.  C.  131,  Fed.  Cas.  No. 
16,265. 

12  U-.  S.  V.  Potter,  6  McLean,  1§6 
Fed.  Cas.  No.  16,078. 

IS  Chitty's  CriMiilial  Law,  I,  p. 
661 ;  12  Cyc.  759. 
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as  the  fact  that  the  indictment  was  not  sent  to  the  jury  room, 
when  it  was  in  court  during  the  trial  and  was  read  to  the 
jury;"  or  a  failure  to  read  the  indictment  to  the  jury,  when 
the  accused  did  not  demand  that  it  be  read.^°  A^  motion  in 
arrest  of  judgment  will  be  granted  when,  in  the  case  of  a  felony 
at  least,  a  verdict  was  rendered  in  the  absence  of  the  defend- 
ant,^* provided  that  a  prompt  objection  upon  this  ground  was 
made.'*  Upon  a  motion  in  arrest  of  judgment,  the  court  will 
not  look  beyond  the  record,  not  even  into  a  stipulation  admitting 
certain  facts.*'  Where,  after  a  motion  in  arrest  of  judgment, 
the  defendant  forfeited  his  bail  and  absconded,  the  court  re- 
fused to  decide  the  motion  in  his  absence.*' 

§  532.  Judgment  in  criminal  cases.  Ordinarily,  the  sen- 
tence is  pronounced  by  the  judges  who  presided  at  the  trial ;  but, 
in  an  extraordinary  case,:  where  the  jurisdiction  is  not  lost, ,  it 
seems  that  the  judge  sitting  at  a  "regular  term  of  the  court  may 
pass  sentence,  although  the  conviction  was  had  at  another  term 
and  before  him  and  another  judge.*  The  judgment  in  a  crimi- 
nal case,  in  which  two  defendants  are  jointly  tried  and  jointly 
convicted,  must  be  several  and  not  joint;  *  except  so  far  as  the 
costs  are  concerned,  for  which,  perhaps,  a  joint  judgment  might 
be  -  entered.*  Where  two  indictments  for  offenses  under  the 
same  statute  have  been  consolidated,  the  court  may  sentence 
each  defendant  to  the  whole  statutory  fine.*  Where  there  is  a 
general  verdict  of  "guilty"  upon  several  counts,  some  of  /v^hich 
are  bad,  a  sentence  of  imprisonment  based  upon  a  good  count 
will  be  affirmed,  although  a  separate  sentence  for  the  same  term 
was  imposed  upon  a  bad  count,  with  a  provision  tha^  the  term 
should  run  concurrently.^    Where  there  is  a  general  verdict  of 

WU.  S.  V.  Angell,  11  Fed..  34.  Blatchf.  18,  Fed.  Cas.  No,  15,231; 

15  U.   S.   V.   Bickford,   4   Blatchf.  U.  S.  v.  May,  2  McArthur,  512. 
337,   Fed.   Ca3.  No.   14,58(1.  2  U.  S.  v.  Ismenard,  1  Cranoh  C. 

16  U.  S.  V.  McClure,  107  Fed.  268.  G.  150,  Fed.  Cas.  No.  15,450. 

IT  U.  S.  V.  Shepherd,   1  Hughes,  »  Calico  v.  State,,  4  Ark.  430. 

520,  Fed.  Cas.  No.  16,274.  4  Turner  v.  U.  S.,  C.  C.  A.,  66  Fed. 

18  U.  S.  V.  Barnhart,  17  Fed.  579      280,  13  C.  C.  A.,  436. 

(9  Sawyer,  159) .    See  U.  S.  v.  Holt,  s  Wisconsin  Cent.  Ry.  Co,  v.  U.  S., 

168  Fed.  141.  C.    C.   A.,    169   Fed.    76;    Ecs   parte 

19  U.  S.  f .  Erskine,  4  Cranch  0.  Gouyet,  175  Fed.  230 ;  Bartholomew 
C.  299,  Fed.  Cas.  No.  15,057.  t.  U.  S.,  C.  C.  A.,  177  Fed.  902.    See 

§532.    itr.     S.     V.     Gordon,     5      U.  S.  v.  Lair,  C.  C.  A.,  195  Fed.  47. 
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guilty  under  an  indictment,  with  two  or  more  counts  charging 
different  crimes  of  the  same  character  and  growing  out  of  the 
same  transactionj  but  differing  in  degree,  the  sentence  must  ini- 
pose  a  single  penalty."  But,  where  there  is  a  general  verdict, 
upon  two  or  more  counts  charging  crimes  of  the  same  character 
arising  out  of  distinct  and  separate  transactions,  a  separate  pen- 
alty may  be  imposed  for  each  count.'  It  seems  that  the  court 
has  the  power  to  sentence  the  defendant  upon  a  single  count  and 
to  suspend  sentence  upon  the  others.'  Where  sentence  is  im- 
posed for  a  specified  term  of  imprisonment,  upon  different 
counts,  a  separate  term  for  each  count  must  be  specifically 
stated  by  the  court  in  the  sentence;'  and  if  it  is  the  intention 
of ,  the  court  that  the  term  shall  be  consecutive  or  concurrent, 
that  must  be  stated  in  the  jlidgment."  Otherwise,  it  has  been 
held  that, it  will  be  presumed  that  the  terms  are  concurrent.'* 
In  such  a  case>  it  is  error  to  impose  the  sentence  for  a  certain 
period  in  gross,  which  is  in  excess  of  the  statutory  penalty  for 
a  single  crime.**  Another  court  cannot  cure  the  defect  by  ap- 
portioning the  term  upon  the  different  counts;  and,  after  serv- 
ing the  lawful  part  of  the  term,  the  prisoner  may  be^discharged 
upon  habeas, corpus  J  "  unless  the  term  of  the  court,  at  which  the 
judgment  was  entered,  has  not  yet  expired,  in  which  case,  be- 
But  see  Dwyer  v.  U.  S.,  C.  C.  A.,  not  prejudice  the  oony^ict,  he  should 
170  Fed.  160~,  where  the  judge  not  be  discharged  by  habeas  corpus. 
charged  the  jury  that  the  testimony  Connella  v.  Haskell,  C.  0.  A.,  158 
concerning '  the  counts  that  were  in-      Fed.  285. 

sufficient  was  material  to  the  issues  8  U.  S.  v.  Blaisdell,   3  Benedict, 

upon  those  which  were  good.     .  132,  Fed.  Cas.  No.  14,608. 

«  Ex  parte  Joyce,  Fed.  Cas.  No.  9  U.  S.  v.  Bennett,  17  Blatchf .  357, 

7,556.  Fed.  Cas.  No.  14,572;  Be  Greenwald, 

7'U.  S.  V.  Bennett,  17  Blatchf.  357,      77  Fed.  590. 
Fed.    Cas.    No.    14,572;    Ee  Green-  WKirkman   v.   McClaughry,    152 

wald,.77  Fed.  590;  U.  S.  v.  Carpen-      Fed.  255. 

ter,  C.  C,  A.,  9  L.E.A.(N.S.)   1043,  "Kirkman    v.    McClaughry,    152 

151  Fed.  214;  U.  S.  v.  Peeke,  C.  C.      Fed.  255. 

A.,  153  Fed.  166.    Where  a  prison-  18  U.  S-  v.   Bennett,   17   Blatchf. 

er  convicted  for  two  offenses  was  357,  Fed.  Cas.  No.  14,572 ;  Be.  Green- 
sentenced  to  a  term  of  imprisonment  wald,  77  Fed.  590 ;  U.  S.  v.  Peeke, 
for  each  offense,  the  terms  to  run  C.  C.  A.,  12  ,L.R.A.(N.S.)  314,  153 
concurrently,    and    the    statute   ire-      Fed.  166. 

qjiired-that  the  terms  of  the  impris-  "U.  S.  v.  Peeke,  C.  0.  A.,  163 

pjiment    should    be  cumulative;     it      Fed.  166. 
was  held  that,  since  the  error  did 
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fore  the  discharge  of  the  prisoner,  an  opportunity  to  colredt 
the  sentence  might  be  afforded.**  Where  the  prisoner  was  sen- 
tenced to  three  successive  terms  of  imprisonment  upon  different 
counts,  and  the  sentence  for  the  second  or  middle  term  was 
void,  it  was  held  that  the  third  term- began  at  once  upon  the 
expiration  of  the  first.''*  The  plaintiff  in  error  cannot  com- 
plain because  the  statute  directed  that  he  be  punished  by  fine 
and  imprisonment  and  no  fine  was  imposed  upon  him,''^  nor 
because  different  punishment  is  imposed  upon  him  than  that 
prayed  in  the  information;"  but  where  the  statute  directed 
that,  the  imprisonment  be  at  hard  labor,  it  was  held  that  it  was 
error  to  omit  the  direction  for  hard  labor.**  The  judgment  was 
consequently  reversed  and  remanded  in  order  that  the  proper 
punishment  might  be  imposed.  Where  the  statute  does  not 
authorize  imprisonment  at  hard  labor  upon  habeas  corpus,  the 
trial  court  can  amend  the  sentence  nunc  pro  tunc  by  strikiilg 
out  that  part  of  the  sentence.*'  "In  cases  where  the  statute 
makes  hard  labor  a  part  of  the  punishment,  it  is  imperative 
upon  the  court  to  include  that  in  its  sentence.  But  where  the 
statute  requires  imprisonment  alone,  the  several  provisions 
which  have  just  been' referred  to  place  it  within  the  power  of 
the  court,  at  its  discretion,  to  order  execution  of  its  sentence  at 
a  place  where  labor  is  exacted"  as  part  of  the  discipline  and 
treatment  of  the  institution  or  not,  as  it  pleases.  Thiis,  a  wider . 
range  of-  punishment  is  given,  and  the  courts  are  left  at  liberty 
to  graduate  their  sentences  so  as  to  meet  the  ever  varying  cir- 
cumstances of  the,  eases  which  come  before  them.  If  the  offense 
is  flagrant,  the  penitentiary,  with  its  discipline,  may  be  called 
into  requisition ;  but  if  slight,  a  corresponding  punishment  may 
be  inflicted  within  the  general  range  of  the  law."  *"  .     . 

The  Eevised  Statutes  provide :  "If  any  person  having  devised 
or  intending  to  devise  any  scheme  or  artifice  to  defraud,  or  to 
be  effected  by  either  opening  or  intending  to  opeii  correspbnd- 

14U.  S.  V.  Carpenter,  C.  C.  A.'/]2  224  U.  S.  270;  285;  56  L.'  ed.  760, 

L.R.A;(]Sr.S.)   314,  151  Fed.  ,234;  SM-  769.                                             '" 

pro,  §  481.                                      '  18  Sorensfan  v.  tJ/  S.,  C.  C.  A.,  168 

•  IB  u.   S.  V.   Carpenter,   C.   C.   A.,  Fed.  785. 

151  Fed.  214.  "  Ea;  parte  Hainan,  180  Fed!  119. 

16  Bartholoriew  v.  tj.  S.,  C.  C.  A.,  ZO  B*  parte  Karstendiek,  93  U.  S. 

177  Fed.  902.  396,   399,   23   L.   ed.   889,    890,   per 

"Standard  Oil   Co.  v.  Missouri,  Waite,  C.  J.'                                     ' 
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ence  or  communication  witli  any  other  person,  whether  resident 
withinjor  outside  of  the  United,  States,  by  means  of  the  Post- 
office  Establishment  of  the  United  States,  or  by  inciting  such 
othfeJI  person  to  open  communication  with  the  person  so  devis- 
ing or  intending,  shall,  in  and  for  executing  su:ch  scheme  or 
artifice,  or  attempting  so  to  do,  place  any  letter  or  .packet  in 
any  post-office  of  the  United  States,  or  take  or  receive  any  there- 
from, such  person,  so  misusing  the  Post-office  Establishment; 
^hall  be  punishable  by  a  fine  of  not  more  than  five  hundi-ed  dol- 
lars, and  by  imprisonment  for  not  more  than  eighteen  months, 
or  by  both  such  punishments.  The  indictment,  information,  or 
complaint  may  severally  charge,  offenses  to  the  number  of  three 
when  committed  within  the  same  six  calendar  months :  but  the 
court  thereupon  shall  give  a  single  sentence,  and  shall  propor- 
tion [the  punishment, especially  to  the  degree-in  which, the  abuse 
of  the  Post-office  Establishment  enters  as  an  instrument  into 
siich  fraudulent  scheme  and  device."  ^* 

This  does  hot  constitute  all  the  offenses  committed  during  the 
sam^e  isix  months.' a  single  continuing  ioffense,;  and  upon  a  con- 
viction undeir  several  consolidated  indictments  for  separate  of- 
fenses committed'  within  that  time,  the  sentence  may  impose 
separate  and  cumulative  terms  of  imprisonment  for  each  of- 
fense.** It  has  been  held  that,  when  more  than  three  offenses, 
committed  within  the  six  calendar  months,  are  joined,  the  court 
may  impose  a  separate  ^.nd  cumulative  penalty  for  the  offenses 
for  those  in  excess  of  three. *^ 

Exjcept,  perhaps,  in  a  capitalcase,  ,it  is.imnecessary  for  the 
court  to  ask  the  prisoner  if  he  has^  anything  to  say^  before  the 
s^ntence  is  pronounced.**     ;,r  ,- 

In, a  recent  case,  after- yerdict  oi  guilty,  the  court  took  testi- 
mony, for  the  purpose  of  information,  as  to  the  amount  of,  the 
rfine  that  should  be  imposed  upon  the  corporation,  which  was 
the  defendant.*^         n  , 

21U.;S.R.  S.,  §  5480.    See  aitpro,  85U.S.  v.  Standard  Oil   Go.   of 

5  503.  Indiana,   355  Fed.  305,  317,  citing 

no  Re  De  Bara,  179  U;  S.  316,  21  Bishop's    New    Criminal    Law,    I, 

S.  Ct.  110,  25  L.  ed.' 207.  §§948  and  950.    The  court  imposed 

83  ./Je  Henry,  123  U.  S.  372,  31  L.  a    fine    of    $29,240,000,    which    was 
■ed:  174.    See  s«pro, '§  503.  more  than  the  capital  stock  of  the 

84  Turner  V.  U.  'S.^  G.  C.  A.,  C6  defendant,  and  which  had  a  capital 
Fed.  287,  289,  13  G.  C.  A.  443,  445.  of  only  $1,000,000.     The  reason  as- 
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It  seems  that  the  signature  of  the  judge  is  unnecessary  tb  the 
validity  of  a  judgment  in  a  criminal  case,  when  it  is  correctly 
recited  in  the  record  duly  authenticated  by  the  clerk.*^ 

§  533.  Suspension  of  judgment  in  criminal  cases.  It  ha& 
been  held  that  the  Territorial  courts  have  no  power  to  suspend 
sentence  indefinitely.^  "There  can  be  no  doubt  of  the  right  of 
a  court  to  temporarily  suspend  its  judgment  and  continue  tO' 
do  so  from  time  to  time  in  a  criminal  cause,  for  the  purpose  of 
hearing  and  determining  motions  and  other  proceedings  which 
may  occur  after  verdict,  and  which  may  properly  be  considered 
before  judgment,  or  for  other  good  cause.  In  this  cause,  how- 
ever, the  record  does  not  show  that  the  suspension  was  for  any 
such  reason,  or  for  a  certain  or  short  time,  but  on  the  contrary, 
it  appears  it  was  for  such  uncertain  time  as  the  defendant 
should  continue  to  remain  so  favorably  inipressed  with  the  laws; 
of  the  land  as  to  obey  them.  Instead  of  this  being  a  mere 
suspension  of  .sentence,  it  operated  as  a  condonation  of  the 
offense,  and  an  exercise  of  a  pardoning  power,  which  was  never 
conferred  upon  the  court.  In  this  I  think  the  court  clearly 
transcended  its  authority."  ^  Indefinite  suspensions  of  the 
execution  of  a  sentence  that  has  been  imposed  are  occasionally 
granted  by  the  courts  of  the  United  States.^ 

§  534.  Execution  of  judgment.  "Whenever  a  judgment 
of  death  is  rendered  in  any  court  of  the  United  States,  and  the 
case  is  carried  to  the  Supreme  Court  in  pursuance  of  law,  the 
court  rendering  such  judgment  shall,  by  its  order,  postpone  the 
execution  thereof  from  time  to  time  and  from  term  to  term, 
until  the  mandate  of  the  Supreme  Court  in  the  case  is  re- 
ceived and  entered  upon  the  records  of  sUch  lower  court;  In 
case  of  affirmance  by  the  Supreme  Court,  the  court  rendering- 
the  original  judgment  shall  appoint  a  da.y  for  the  execution 

signed  was  that  the  owner   of  the  §  533.     l  U.  S.  v.  Wilson,  46  Fed. 

defendant's  capital  stock,  the  Stand-  748. 

ard   Oil    Company,  of   New   Jersey,  8  U.   S.    v.   Wilson,   46   Fed.    748, 

whose  capital  was  $100,000,000,  was  749,   per  Beatty,   J.     See   U.   S.  v.. 

the  real  defendant.     This  case  was  Blaisdell,     3.:  Benedict,,    132,    J'ed. 

reversed  by  the  Circuit  Gourt  of  Ap-  Cas.  No.  1 4^608.         ; 

peals,  104  Fed.  376.  3  u.  S.  v.  Curtis,  C.  C,  S.  D.  N. 

aeconnella  v.,  Haskell,  C.  C.  A.,  Y.,  November,  1908,  per  Hough,"  J- 

358  Fed.  285.  dted  in  U.  S.  v.  Morse,  C.  C.  A.,  174 

Fed.  539,  541. 
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thereof;  ancl,' in  case  ..of  .reve;;sa],  such  furtkei;  proceedings  shall - 
be  had  in  the  lower  court  as  the  Supreme  Court  may  direct."^ 
"Whenever  any  criminal  convicted,  of  any  offense  against  the 
United.  States,  is. imprisoned  in  the  jai,l  or  penitentiary  of  any 
State. or  Territory,  sucfh^criminal  shall,  in  all  respects  be  subject 
to  t,he,same  discipline  and  treatment  as  convicts  sentenced  by 
the  courts  of  the  State  or  Territory  in  which  such  jail  or  peni- 
tentiary is  situated ;  and,  whilg:  so  poiifined  therein  shall  be  e^- 
elusively  undei;  the  control  of  the  officers  having  charge  of;  the 
sa,me,  under  the  laws  of  such,  State  or  Territory."*  "Where 
a  j.udicial  district  has  been  or  may  hereafter  be  divided,  the 
C,i]:£;ijit  and  District  Courts ,  of  the  United  States  shall  have 
power  to  sentence  any  one  convicted  of  an  offense  punishable 
hy  imprisfinment  a;t;  hard  labor  to  the  penitentiary  within  the 
State,  though  it:be|Out  of  the  judicial  district  in  which  the  cour 
fiction  is  had." '  "Jn  every  case  'vvhere  any  person  convicted 
c^f  an  offense  against  the  United  States  is  sentenced  to  imprison- 
ment for  a  period  longer  than  one  year,  the  court  by  :which  the  , 
sentence  is  passed  may  order  the  same  to  be  executed  in  any 
State  jail  or  .penitentiary  within  the  district  or  State  where 
such  court  ;is  held)  the  use  of  which  jail  or  penitentiary  ia  al: 
lowed,  by  the  legislature  of  the  State  for  that  purpose."  ,* 
'  "In  every  case  where  any  criminal  convicted  of  any; offense 
against  ,the  Uiuted  States  is  sentenced;  to  imprisonment  and 
confiniement  to  hard  labor,  it  shall  be  lawful  for  the  court  by 
liy^hichthe  sentence  is  passed  to  order  the  same  to  be  executed 
in  any  State  jail  or  penitentiary  within  the  district  or  State 
where  such  court  is  heldj  the  use  of  which  jail  of  penitentiary 
is  allowed  by  the  legislature  of  the  State  for  that  purpose.", ' 
"4sll  prisoners  who  have  been,  qr  may  be  convicted  of  any  of- 
fense againgt  the  laws, of,  the  United  States,  and  confined  in 
any  State  jail  or  penitentiary  in  execution  of  the  judgment 
upon  such  cbnyiction,  who  so  conduct  themselves  that  no  charge 
for  misconduct .  is  sustainefi  against,  them,!  shall  have  a  deduc- 
tion of  one  month  in  each  year  made  from  the  term  of  such 
sentence,,  and  shall  be  entitled  to  their  discharge  so  much  the 
sooner,  upon  the  certificate  of  the  warden  or  keeper  of  such 

§  534.     1  U.  S.  K.  S.,  §  1040.  *  U.  S.  R.  S.,  §  5541. 

a  U.  S.  R.  S.,  §  5539.  BU.  S.  E.  S.,  §  5542.  ^ 

,  3  u.  S.  R.  S.,  §  5540. 

FeA.  Prao.  Vol.  II.— 110. 
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jail  or  penitentiary^  with  the  approval  of  thcS  Attorney-Gen- 
eral."® "The  preceding  section,  however,  shall  apply  to  such 
prisoners  only  as  are  confined  in  jails  or  penitentiaries  where 
no  credits  for  good  behavior  are  allowed ;  but  in  other  cases, 
all  prisoners  now  or  hereafter  confined  in  the  jails  or  peniten- 
tiaries of  any  State  for  offenses  against  thfe  United  States,  shall 
be  entitled  to  the  same  rule  of  credits  for  good  behavior  ap- 
plicable to  other  prisoners  in  the  same  jail  or  penitentiary."'' 
"All  prisoners  who  have  been  or  shall  hereafter  be  convicted 
of  any  offense  against  the  laws  of  the  United  States,  and  con- 
fined, in  execution  of  the  judgment  or  sentence  uptinsuch  con- 
viction, in  any  prison  or  penitentiary  of  any  State  or  Territory 
which  has  no  system  of  commutation  for  its  own  prisoners, 
shall  have  a  deduction  from  their  several,  terms  of  sentence  of 
five  days  in  each  and  every  calendar  month  during  vSrhich  no 
charge  of  misconduct  shall  have  been  sustained  agaiiist  each 
severally,  who  shall  be  discharged  at  the  expiration  of  his  term 
of  sentence  less  the  time  so  deducted  and  a  certificate  of  the 
warden  or  keeper  of  such  prison  [or]  penitentiary  of  Such  de- 
duction shall  be  entered  on  the  v^rarrant  of  eommitmerit:  Pro- 
vided, that  if  during  the  term  of  imprisonment  the  prisoner 
shall  commit  any  offense  for  which  he  shall  be  convicted  by  a 
jury,  all  remissions  theretofore  made  shall  be  thereby  annulled. 
"Sec.  2.  That  on  the  discharge  from  any  prison  of  any  person 
convicted  under  the  laws  of  the  United  States  on  indictment, 
he  or  she  shall  be  provided  by  the  warden  or  keeper  of  said 
prison  with  one  plain  suit'  of  clothes  and  five  dollars  in  money, 
for  which  charge  shall  be  made  and  allowed  in  the  accounts  of 
said  prison  with  the  United  States ;  Provided,  That  this  section 
shall  not  apply  to  persons  sentenced  for  a  term  of  imprison- 
ment of  less  than  six  months.^' '  "All  persons  who  have  been, 
or  who  may  hereafter  be,  convicted  of  crime'  by  any  court  of 
the  United  States  whose  punishment  is  imprisonment  in  a  Dis- 
trict or  Territory  where,  at  the  time  of  conviction,  or  at  any 
time  during  the  term  of  imprisonment,  there  may  be  no  peni- 
tentiary or  jail  suitable  for  the  confinement  of  convicts  or 
available  therefor,  shall  be  confined  for  the  term  for  which 

8U.  g.  R.  S.,  §  5543.     See  U.  S.  » Act  of  March  3,  1875,  38  Stat. 

V.  Schroeder,  14  Blatchf.  344.  at  L.  479. 

'   7  U.  S.  R.  S.,  §  5S44. 
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they  have  been  or  may'be  senteiaced,  or  during- the  residue  of 
said  term,  in  some  suitable  jail  or  penitentiary  in  a  convenient 
State  or  Territory,  to  be  designated  by  the  Attorney-Greneral, 
and  shall  be  transported  and'  delivered  to  the  warden  or  keeper 
of  such  jail  or  penitentiary  by  the  marshal  of  the  District  or 
Territory  where  i the  conviction  has  occurred;  and  if  the  con- 
viction be  had  in  the  District  of  Columbia,  the  transportation 
and  the  delivery  shall  be  by  the  warden  of  the  jail  of  that  Dis- 
trict ;  the  reasonable  actual  expense  of  transportation,  necessary 
subsistence,  and  hire  and  transportation  of  guards  and  the 
marshal,  or  the  warden  of  the  jail  in  the  District  of  Columbia, 
only  to  be  paid  by  the  Attorney-General,  out  of  the  judiciary 
fund.  But  if  in  the  opinion  of  the  Attorney-iGeneral,  the  ex- 
pense of  transportation  from  any  State,  Territory,  or  the  Dis- 
trict of  Columbia,. in  which  there  is  no  penitentiary,  will  ex- 
ceed; the  cost  of  maintaining  them  in  jail  in  the  State,  Terri- 
tory, or  the  District  of  Columbia  during  the  period  of  their 
sentence,  then  it  shall  be  lawful  so  to  confine  them  therein  for 
the  period  designated  in  their  respective  sentences.  And  the 
place  of  imprisonment:  may  be  changed  in  any  case,  when,  in 
the  opinion  of  the  Attorney-General,  it  is -necessary  for  the 
preservation  of  the  health  of  the  prisoner  or  when  in  his  opinion, 
the  place  of  confinement  is  not  sufficient  to  secure  the  custody 
of  the  prisoner,  or  because  of  cruel  or  improper  treatment; 
Provided  however.  That  no  change  shall  be  made  in  ik&,  case 
of  any  prisoner  on  the  ground  of  unhealthiness  of  the  prisoner, 
or  because  of  his  treatment,  after  his  conviction  and  diiring  his 
term  of  imprisonment,  unless  such  change  shall  be  applied  for 
by  such  prisoner,  or  some  one  in  his  behalf."  *  "The  Attomeyr 
General  shall  contract  with  the  managers  or  p#6per  authorities 
fiaVing  control  of  such  prisoners,  for  the  imprisonment  sub- 
sistence and  proper  employment  of  them,  and  shall  give  the 
court  having  jurisdiction  of  such  offenses  notice  of  the  jail  or 
penitentiary  where  such  prisoners  will  be  confined."  " 

"Whenever  any  person  is  convicted  of  any  offense  against 
ihe  United  States  which  is  punishable  by  fine  and  imprisouT 
raent,  or  by  either,  the  court  by  which  the  sentence  is  passed 

9  U.  S.  R.  S.,  §  5546,  as  amended  M  U.  S.  E.  S.,  §  5547. 

by  Act  of  July  12,  1876,  39  Stat, 
at  L.  88. 
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may  order  tiie  sentence  to  be  executed  iii  any  bouse  of  correction 
or  house  of  reformation  for  juvenile  delinquents  within  the 
State  or  district  where  siich  court  is  held,  the  use  of  which  is 
authorized  by  the  legislature  of  the  State  for  such  purpose."  ^^ 
'■'Juvenile  offenders  against  the  laws  of  the  United  States,  be- 
ing under  the  age  of  sixteen  years,  and  who  may'  hereafter  be 
"onvieted  of  crime,  the  punishment  whereof  is  imprisonment, 
shall  be  coinfined  during  the  term  of  sentence  in  some  house  of 
refuge  to  be  designated  by  the  Attorney-General,  and  shall  be 
transported  and  delivered  to  the  warden  or  keeper  of  such  house 
of  refuge  by  the  marshal  of  the  district  where  such  conviction 
has  occurred;  or  if  such  conviction  be  had  in  the  District  of 
Columbia,  then  the  transportation  and  delivery  shall  be  by  the 
warden  of  the  jail  of  that  district,  and  the  reasonable  actual 
expense  of  the  transportation,  necessary  subsistence,  and  hire, 
<ind  transportation  of  assistants  and  the  marshal  or  warden, 
only  shall  be  paid  by  the  Attorney-General,  out  of  the  judiciary 
fund."  ^*  "The  Attorney-General  shall  contract  with  the  man- 
agers or  persons  having  control  of  such  houses  of  refuge  for  the 
imprisonment,  subsistence  and  proper  employment  of  all  such 
juvenile  offenders  and  shall  give  the  several  courts  of  the  United 
States  and  of  the  District  of  Columbia  notice  of  the  places  so 
provided  for  the  confinement  of  such  offenders ;  and  they  shall 
be  sentenced  to  confinement  in  the  house  of  refuge  nearest  the 
place  of  conviction  so  designated  by  the  Attorney-General."  ** 
"In  all  criminal  or  penal  causes  in  which  judgment  or  sentence 
has  been  or  shall  be  rendered,  imposing  the  payment  of  a  fine 
or  penalty,  whether  alone  or  with  any  other  kind  of  punish- 
ment, the  said  judgment,  so  far  as  the  fine  or  penalty  is  con- 
cerned, may  be^nforced  by  execution  aganist  the  property  of 
the  defendant  in  like  manner  as  judgments  in  civil  cases  are 
enforced :  Provided,  That  where  the  judgment  directs  that  the 
defendant  shall  be  imprisoned  until  the  fine  or  penalty  imposed 
is  paid,  the  issue  of  execution  on  the  judgment  shall  not  operate 
to  discharge  the  defendant  from  imprisonment  until  the  amount 
of  the  judgment  is  collected  or  otherwise  paid."  "  After  the 
expiration  of  the  specific  term  of  imprisonment,  the  convict 
may  serve  the  remainder  of  his  term  in  the  penitentiary  in 

11  U.  S.  R.  S.,  §  5548.  13  U.  S.  E.  S.,  §  5550.   ' 

12  U.  S.  R.  S.,  §  5549.  14 U.  S.  R.  S.,  §  ]041. 
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which  he  was  previousjy  confiiied."  "When  a' poor  convict,  sen- 
tenced by  any  court  of  the  United  States  to  pay  a  fine,  or  fine 
and  co&t,  whether  with  or  without  imprisonment,  has  been  con- 
fined in  prison  thirty  days,  solely  for  the  non-payment' of  such 
fine,  or  fine  and  cost,  he  may  make  application  in  writing  to 
any  commissioner  of  the  United  States  Coiift  in  the  district 
where  he  is  imprisoned,  setting  forth  his  inability  to  pay  such 
fine,  or  fine  and  cost,  and  after  notice  to  the  District  Attorney 
of  the  United  States,  who  may  appear,  offer  evidence,  and  be 
heard,  the  commissioner  shall  proceed  to  hear  and  determine 
the  matter;  and  if  on  examination  it  shall  appear  to  him  that 
such  Convict  is  unable  to  pay  such  fine,  or  fine  and  cost,  and 
that  he  has  not  any  property  exceeding  tvventy  dollars  in  value, 
except  such  as  is  by  law  exempt  from  being  taken  on  execution 
for  debt,  the  commissioner  shall  administer  td  him  the  follow- 
ing oath:  *I  do  solemnly  swear  that  I  have  not  any  property, 
real  or  personal,  to  the  amoimt  of  twenty  dollars,  except  such 
as  is  by  law  exempt  from  being  taken  on  civil  precept  for  debt 
hy  the  laws  of  (State  where  oath  is  administered)  ;  and  that  I 
have  no  property  in  any  "way  conveyed  or  concealed,  or  in  any 
way  disposed  of,  for  my  future  use  or  benefit.  So  help  me 
God.'  And  thereupon  such  convict  shall  be  discharged,  the 
commissioner  giving  to  the  jailor  or  keeper  of  the  jail  a  cer- 
tificate setting  forth  the  faets;"  *^  After  the  expiration  of  the 
term  af  which  a  judgment  fining  a  defendant  is  rendered,  the 
court  has  no  power  by  an  order  to  declare  such  judgment  abated 
because  of  his  subsequent  death, ^^  unless  the  judgment  is  re- 
versed.^' It  has  been  held  that  a  judgment  without  a  fine,  im- 
posed in  a  civil  contempt  proceeding,  does  not  abate  by  the  death 
of  the  defendant.^' 

§  535.  Bills  of  exceptions.  Whenever  the  plaintiff  in  er- 
ror wishes  to  have  the  court  of  review  examine  the  proceedings 
upon  the  trial,  it  is  necessary  for  him  to  prepare  and  serve  a  bill 
of  exceptions.  The  same  rules  regulate  bills  of  exceptions  in 
civil  acuons  and  criminal  proceedings.* 

15  Haddox  y.  Richardson,  C.  C.  A.,  W  Dyar  v,  U.  S.,  C.  C.  A.,  386  Fed. 
]68  Fed.  635.                                            ^^*- 

16  U.  S.  R.  S.,  §  ]  042.  18  Wasserman  v.  U.  S.,  C.  C.  A., 
W  U.  S.  V.  N,  v.  Cent.  &  H.  R.  R.      ].61  Fed.  722. 

Co.,  C.  C.  A.,  ]64  Fed.  324;  revers-  §  535.     ^  Supra,  §  534. 

ing  U.  S.  V.  Pomeroy,  152  Fed.  279. 
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§  536.  Writs  of  error  in  criminal  cases.  A  judgment  in 
criminal  cases  is  .rciviewed  by  writ  of  error  and  not  by  appeal.^ 
A  defendant,  who  has  been  convicted  of  any  crime  which  is  not 
capital,  may  bring  the  judgment  for  review  before  the  Circuit 
Court, of  Appeals  for  the  appropriate  district  by  a  writ  of  er- 
ror.^ His  wjit  must  be  sued  out  within  six  months  after  the 
entry  of  the  judgment  sought  to  be  reviewed.*  In  case  of  a 
conviction  of  a  capital  crime,  the  defendant  may  bring  the  judg- 
ment immediately  before  the  Supreme  Court  of  the  United 
States  for  review,*  It  might  be  held  that  Such  a  writ  must  be 
sued  out  at  the  term  in  which  the  trial  was  had,  or  within  such 
time,  not  exceeding  sixty  days  after  the  expiration  of  such  term 
as  the  court  may  for  cause  allow  by  an  order  duly  entered.* 
Until  recently,  the  Government  of  the  United  States  had  no 
right  to  obtain  a  review  of  a  judgment  or  order  of  acquittal; 
except  possibly  when  a  constitutional,  jurisdictional  or,  treaty 
question  was  involved.^  A  recent  act  of  Congress  provides: 
"That  a  writ  of  error  may  be  taken  by  and  on  behalf  of  the 
United  States  from  the  District  or  Circuit  Courts  direct  to  the 
Supreme  Court  of  the  United;  States  in  all  criminal  cases,  in 
the  following  instances,  to-wit:  From  a  decision  or  judgment 
quashing,  setting  aside,,  or  sustaining  a  demurrer  to,  any  in- 
dictment, or  any  count  thereof,  where  such  decision  or  judg- 
ment is  based  upon  the  invalidity,  or  construction  of  the  statute 
upon  which  the  indictment  is  founded.  From  a  .decision  a-r- 
resting  a  judgment  of  conviction  for  insufficiency  of  the  indict- 
ment, where  such  decision  is  based  upon  the  invalidity  or  con- 
struction of  the  statute  upon  which  the  indictment  is  founded. 
From  a  decision  or  judgment  sustaining  a  special  plea,  in  bar, 
when  the  defendant  has  not  been  put  in  jeopardy. 

"The  writ  of  error  in  all  such  cases  shall  be  taken  within 
thirty  days  after  the  decision  or  judgment  has  been  rendered  and 
shall  be  diligently  prosecuted  and  shall  have  precedence  over  all 
other  cases.  Pending  the  prosecution  and  determination  of  the 
writ  of  error  in  the  foregoing  instances,  the  defendant  shall  be 

§  536.     1  See  mfra,  §  687.  B  26  St.  at  L.  827,  §  11;  25  St.  at 

2  26  St.  at  L.  829,  §  5;  29  St.  at      L.  656,  §  6.     See  Parker,  Petitioner, 
L.  492.  131  U.  S.  221, 

3  27  St.  at  L.  824,  §  11.  6  U.  S.  v.  Sanges,  144  U.  S.  310, 

4  26  St.  at  L.  827,  §  5.  36  L.  ed.  445. 
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admitted  to  bail  on  his  own  recognizance :  Provided,  that  no  writ 
of  error  shall  be  taken  by  or  allowed  the  United  States  in  any 
case  where  there  has  been  a  verdict  in  favor  of  the  defendant." ' 
This  statute  is  constitutional.*  An  error  "in  an  instruction  re- 
lating to  a  single  count  does  not  justify  a  reversal  of  the  judg- 
ment' where  there  was  a  general  verdict  of  guilty  and  there 
are  other'  counts  unaffected  by  the  same.^  Where  there  is  a 
general  verdict  of  guilty  upon  an  indictment  containing  several 
counts,  some  of  which  are  bad,  the  conviction  will  not  be  re- 
versed if  there  is  one  good  count  warranting  the  judgment.*" 
"In  such  cases  the  presumption  is  that  the  judge  ignored  the 
finding  of  the  jury  on  the  bad  counts  and  sentenced  only  on 
those  which  were  sufficient  to  sustain  the  conviction."**  But 
where  a  case,  such  as  a  contempt  proceeding,  is  tried  before 
a  single  judge,  who  finds  the  defendant  guilty  of  separate  acts 
and  imposes  a  single  sentence  without  indicating  how  much 
of  the  pliJiishment  was  imposed  for  the  disobedience  in  any 
particular  instance;  there  is  nS' room  for  such  a  presumption, 
and  the  judgment  will  be  reversed  if  it  appears. that  the  de- 
fendants' have  been  sentenced  upon  any  charge  which  in  law 
or  in  fact  did  not  constitute  a  contempt.** 

'  Act  of  March  2,   1907,   c  2564,  against  him,  the  question  of  the  suf- 

34  St.  at  L.  1246.  fieiency  of  the  indictment  aiinply  be- 

8  Morse  v./U.  S.,  C.  C.  A.,  174  Fed.  cause,  in  the  interest  of  the  prompt 
539.  As  to  the  erroneous  admission  administration  of  the  criminal  law, 
of  testimony  in  such  a  case,  see  it  allowed  the  United  States  to  pros- 
Dwyer  v.  U.  S.,  C.  C.  A.,  170  Fed.  ecute  a  writ  of  error  directly  to  this 
160,  cited  supra,  §  532.  court  for  the  review  of  a  final  judg- 

9  Gorapers  v.  Bucks  Stove  &  raent  which  Stopped  the  prosecution 
Range  Co.,  221  U.  S.  418,  440,  55  by  quashing  or  dismissing  the  in- 
L.  ed.  797,  805,  34  L.E.A.(N.S.)  dictment  upon  the  ground  of  the 
874.  .  unconstitutionality,  or   construction 

10  Gompers  v.  Bucks  Stove  &  of  the  statute."  U.  S.  v.  Bitty,  208 
Range  Co.,  221  U.  S.  418,  440,  55  L.  U.  S.  393,  399,  400,  52  L.  ed.  543, 
ed.  797, -805,  34  L.E.A.(N.S.)    874.      545,546.     Under  this  statute,  an  or- 

11  Ibid.  '  '  der  or  judgment  quashing  an  indict- 
IZ  U.  S.  Vi  Bitty,  208  U.  S.  393,-  52      ment   or   sustaining  a   plea   in  bar 

L.  ed.'  543.    "Congress  was  not  re-  may  be  reviewed  in  a  proper  case, 

quired  by  the  Constitution  to  grant  U.  S.  v.  Heinze,  No.  2,  218  U.  S. 

to  an  accused  the  privilege  of  bring-  547,  54  L.  ed.  1145;  U.  S.  v.  Kissel, 

ing  her  upon  the  overruling  of  a  de-  218  U.  S.  601,  54  L.  ed.  1168;  U.  S. 

murrer  to  the  indictment  and  before  v.  Barber,  219  U.  S.  72,  55  L.  ed.  99. 

the  final  determination  of  the  case  The  court  has  no  jurisdiction  to  re- 
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The  practice  in  obtaining  and  prosecuting  writs  of  error  is 
described  in  the  last  chapter  of  this  work."  Stays  of  proceed- 
ings and  bail  pending  writs  of  error  are  previously  discussed.'* 
An  order  in  the  discretion  of  the  court  below,  such  as  the  denial 
of  a  motion  to  quash  an  indictment/*  th*  denial  of  a  motion 
for  a  continuance  '®  or  of  a  motion  for  a  new  trial/'  will  rarely, 
if  ever,  be  reviewed.  The  overruling  of  a, demurrer  will  not 
be  reviewed  when  the  defendant  was  subsequently  allowed  to 
plead  "not  guilty.""  A  question  not  raised  in  the  trial  court 
will  not  be  reviewed  upon  a  writ  of  error,  unless  the  proceed- 
ings are  clearly  void  or  the  court's  refusal  so  to  do  would  shock 
the  judicial  conscience.^^  Objections  tq  irregularities  in  the 
summons,  the  panel,  or  the  organization  of  a  grand  jury,  can- 
not be  raised  for  the  first  time  by  writ  of  error.^"  The  er- 
roneous admission  of  evidence  is  ordinarily  a  ground  for  re- 
versal, unless  it  appear?  Ihat  it  could  not  have  prejudiced  the 
defendant.^^  ,A  general  exception  to  a  refusal  to  direct  a  ver- 
dict is  insufficient  to  entitle  the  accused  to  claim  in  the  court 
of  review  that  there  was  a  variance.*^  The  submission  of  a  case 
upon  an  agreed  statement  of  facts  leaves  the  question  of  law 
thereupon  arising  open  for  review.*'    In  an  extraordinary  case, 

view   the   interpretation   of   the   in-  'i-^  Infra,  Chapter  XXXV. 

dictment,  but  in  signing  the  writ  of  l*  Supra,  §  493. 

error  Ayill  asaume  that  the  construe-  15  Hillegass  v.  U.  S.,  C.  C.  A. ,183 

tion  of  the  counts  given  by  the  court  Fed.  199.     See  §  515,  supra. 

below  is  correct.     U.  S.   v.  Patten,  16  Callahan  v.  tj.  S.,  C.  C.  A.,  19.^ 

226  U.  S.  525,  57  L.  ed.  — ,  U.  S.  v.  Fed.  924. 

Winslow,  227  U.  g.  202,  57  L.  ed.  "Mitchell  v.  U.  S.,  C.  C.  A.,  196 

— .     It  is  doubtful  whether  the  At-  Fed.  874.     See  §§  478,  530,  supra. 

torney  General  can  ask  that  the  in-  is  Hillegass  v.  U.  S.,  C.  C.  A.,  18" 

dictment  be  sustained  under  other  Fed.  199. 

statutes  than  those  upon  which  they  19  Keliher  v.  U.  S.,  C.  C.  A.,  193 

relied  in  the  court  below.     U,  S.  v.  Fed.   8. 

George,  228  U.  S.  14,  57  L.  ed.  — .  80  Burchett  v.  U.  S.,  jC.  C.  A.,  194 

Where  the  indictment  was  dismissed  Fed.  821. 

because  not  sustained  by  the  statute  81  Keliher  v.  U.  S.,  C.  C.  A.,  193 

and   also   as   bad   on   principles    of  Fed.  8,  20,  and  cases  cited. 

general  law,  the  Supreme  Court  can  22  Richardson  v.  U.  S.,  C.  C.  A., 

only  review  the  decision  so  far  as  it  181   Fed.  1. 

is  based  upon  the  invalidity  or  con-  23  Frank  v.  U.   S.,  C.   C.  A.,   192 

struetion  of  the  statute.     U.  S.  v.  Fed.  864. 

Stevenson,  215  U.  S.  190,  54  L.  ed. 

153. 
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where  personal  liberty  is  involved,  the  court  of  review  may  con- 
sider an  error  not  contained  in  the  assignment,  although  no 
sufficient  exception  to  the  same  was  taken.'*  It  is  not  essential 
to  an  affirmance  of  a  conviction  that  the  judges  should  be  satis- 
.  flted  of  the  defendant's  guilt  beyond  a  reasonable  doubt  when 
there  is  no  substantial  evidence  of  the  same.*^  A  reversal  for 
error  in  imposing  an 'excessive  sentence  does  not  entitle  the 
defendant  to  a  discharge,  but  the  case  will  be  remanded  with 
directions  to  enter  the  appropriate  judgment.*®  It  has  been 
held  that,  upon  an  affirmance,  the  Circuit  Court  of  Appeals 
may,  with  the  consent  of  the  district  attorney,  authorize  the 
trial'  judge  to  modify  the  sentence  imposed.^ 


84  Humes  V.  U.  S.,  C.  C;  A.,  ]82 

Ked.  485.   ;.  -■       .,, 

,25  Matthews  v.  U.  S.,  C.  C.  A.,  192 
l^.  4a0.        .,  H 

86  Mitchell  V.  tlj  S.,  C.  C.  A.,  396 
Fed.'  874.     See  §  532,'  supra. 

87  Scott  :v.   U.   S.,   Ci   O.  A.,   365 
Fed.  172.,    In  Eosenstein  v.  U,  S., 


foe  the  plaintiff  in  error  having 
called  the,  attention  of  the  court  of 
review  that  the  punishment  should 
have  been  less  in  view  of  extenuating 
circumstances  which  his  client  ex- 
cusably failed  to  bring  before  the 
District  Court,  the  judgment  was 
vacated  and  the  case  rema,nded  for 


C.  C.  A.,  193  Fed.  1022,  the  counsel      a  resentence. 


CHAPTER  XXXII. 


EEMOVAL    OB-    CAUSES. 


§  537.  Removal  of  cases  from  the  State  courts  to  the 
District  Courts  of  the  United  States.     In  general.     The 

right  of  removal  froip  the  State  to  the  Federal  courts  was  first 
granted  hy  the  Judiciary  Act  of  Septemher  24th,  1789.^,  It 
was  continuously  extended:  by  the  act  of  March  2nd,  1833, 
passed  during  the  attempt  at  nullification  by  South  Carolina;^ 
and  by  the  acts  of  March  3rd,  1863,*  April  9th,  1866,*  May 
11th,  1866,*  July  13th,'1866,«  July  27th,  1866,*  February  5th, 
1867,*  March  2nd,  1867,^  July  27th,  1868,"  May  31st,  1870," 
February  28th,  1871,^^  and  March  36th,  1872.'^  AH  of  these- 
were  incorporated  in  the  Revised  Statutes  of  1873.^*  The  right 
was  .further  extended  by  the  first  act  of  March  3rd,  1875,  an 
appropriation  bill,  which  included  a  clause  upon  the  subject ;  ^* 
and  by  the  second  act,  known  as  the  Judiciary  Act,  of  March 
3rd,  1875,  which  was  intended  to  extend  the  same  to  the  full 
extent  authorized  by  the  Constitution  of  the  United  States.'® 
The  tight  of  removal  was  restricted  by  the  act  of  March  3rd, 
1887."  ^       -' 

The  enrollment  of  this  last  act  contained  a  few  clerical  er- 

§  537.     ICh.  20,  §  32,  1  St.  at  L.  18  Ch.  72,  17  St.  at  L.  44. 

79.  1*  §§  639,  640,  641,  642,  643,  644, 

2  Ch.  57,  §  3,  4  St.  at  L.  633.  645,  646  and  647. 

sCh;  81,  §  5,  12  St.  at  L.  756.  is  Ch.  130,  §  8,  18  St.  at  L;  371. 

4  Ch.  31,  §  3,  14  St.  at  L.  27.  16  Ch.  137,  18  St.  at  L.  471. 

5  Ch.  80,  §§"  3,  5,  14  St.  at  L.  46.  Senator  George  P.  Edmunds,  who 
6Ch.  184,  §  67,  14  St.  at  L.  171.  took  part  in  the  enactment  of  that 
TCh.  288,  14  St.  at  L.  306.  law,  told  the  writer  that  that  was 

8  Ch.  27,  14  St.  at  L.  385.  the  intention. 

9  Ch.  196,  14  St.  at  L.  558.  "  Ch.  373,  24  St.  at  L.  552.    For 

10  Ch.  255,  §  2,  15  St.  at  L.  227.  thp  report  and  debate  in  Congress 

11  Ch.  114,  §§  16,  18,  16  St.  at  L.  see  Foulk  v.   Gray,   120  Fed.   156, 
144.  160,  18  Cong.  Itee.  2724. 

12  Ch.  99,  §  16,  16  St.  at  L.  438. 
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roi-s,  which,  were  coTrected  by  a  statute  re-enacting  the  same, 
approved  August  13th,  1888."  The  act  of  February  8th, 
1894,^'  repealed  so  much  of  the  former  statutes  as  gave  a  right 
of  removal  to  an  officer  of  the  United  States,  engaged  in  the 
enforcement  of  the  act  to  regulate  Congressional  elections.'"' 
The  Act  of  April  5,  1910,  proyided  that  cases  arising  under 
the  Employers'  Liability  Act  should  not  be  removed.*^  This 
forbids  the  right  of  removal  in  any  case  based  upon  the  Em- 
ployers' Liability  Act,  although  th^re  is  also  a  diversity  of 
citizenship  ^  and  the  removal  is  sought  because  of  prejudice  or 
local  influence ;  ^  and  even,  it  has  been  held,  when  there  is  not 
only  a  diversity  of  citizenship,  but  allegations  in  the  complaint 
which  W0|uld  justify  a  recovery  under  the  State  statute  or  the 
common  law.^*  The  Judicial  Code  of  March  3,  1911,  repealed 
the  former  statutes  except  i the  Employers'  Liability  Act,  direct- 
ed that  the  removals  be  made  to  the  District  Courts,  instead  of 
as.fpnnerly  to  the  Circuit  Courts  which  it  abolished,  increased 
the  value  of  matter  in  dispute  from  two  thousand  dollars  to 
three  thousand  dollars,  made  certain  changes  in  the  prac- 
tice and  then  re-enacted  the  law  substantially  as- it  previously 
stood."** 


18  Symonds  v.  St.  Louis  &  S.  E. 
Ry.  Co.,  192  Fed.  353;  Strauser  v. 
Chicago,,  B.  &.Q.-R.  Co.,  193  Fed. 
293;  Saiek  v.  Pennsylvania  R.  Co., 
193  Fed.  303;  Lee  v.  Toledo,  St.  L. 
&  W.  Ry.  Co.,  193  Fed.  685;  Ullrich 
V.  New  York,  N.  H.  &  H.  R.  Co.,  393 
Fed.  768;  Hulac  v.  Chicago  &  N.  W. 
By.  Co.,  194  Fed.  747;  McChesney 
V.  Illinois  Cent.  R.  Co.,  197  Fed;  85. 
Contra,  Van  Brimmer  y.  Texas  &,  P. 
Ry.  Co.,  (E.  D.  Texas)  190  Fed.  394. 

19  Strauser  v.  Chicago,  B.  &  Q.  R. 
Co.,  193,  Fed.  293. 

ML^lrich  V.  New  York,  N.H.  & 
H.  R.  Co.,  193  Fed.  768.        .. 
81  Ch.  866,  25  St.  at  L.  433.      • 
28 Ch.  25,  28  St.  at  L..36. 

83  28.St.at,L.  36. 

84  36  St.  at  L.  291,  ch.  143,  p.  291, 
§  1.       ■  -.t  ^     :'.   . 


85  Jud.  Code,  §§  297,  28-39,  36  St. 
at  L.  1087;  Ibid. 

Sec.  58.  Any  civil  causej  at  law  or 
in_  equity,  may,  on  written  stipula- 
tion of  the  parties  or  of  their  at- 
torneys of  record  signed  and  filed 
with  the  papers  in  the.  case,  in  vaca- 
tion or  in  term,  and  on  the  written 
order  of  the  judge  signed  and  filed 
in  the  case  in  vacation  or  on  the  or- 
der of  the  court  duly  entered  of 
record  in  term,  be  transferred  to  the 
court  of  any  other  division  of  the 
same  district,  without  regard  to  the 
residence  of  the  defendants,  for  trial. 
When  a  cause  shall  be  ordered  to  be 
transferred  to  a  court  or  in  any  oth- 
er "division,  it  shall  be  the  duty  of 
the  clerk  of  the  court  from  wliich 
the  transfer  is  made  to  carefully 
transmit  to  the  cleric  of -the  court 
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"Any  suit  of  a  civil  nature,  at  law  or  in  equity,  arising  under 
the  Constitution  or  laws  of  the  United  States,  or  treaties  made. 


to  which  the  transfer  is  made  the 
entire  file  of  papers  in  the  cause 
and  all  documents  and  deposits  in 
liis  court  pertaining  thereto,  to- 
gether with  a  certified  transcript  of 
the  records  of  all  orders,  interlocu- 
tory decrees,  or  other  entries  in  the 
cause;  and  he  shall  certify,  under 
the  seal  of  the  court,  that  the  pa- 
pers sent  are  all  which  are  on  file. 
in  said  cpurt  belonging  to  the  cause; 
for  the  performance  of  which  duties 
said  clerk  so  transmitting  and  certi- 
fying shall  receive  the  same  fees  as 
are  now  allowed  by  law  for  similar 
services,  to  be  taxed  in  the  bill  of 
costs,  and  regularly  collected  with 
the  other  costs  in  the  cause;  and 
such  transcript,  when  so  certified 
and  received,  shall  henceforth  con- 
stitute a  part  of  the  record  of  the 
cause  in  the  court  to  which  the 
transfer  S'hall  be  made.  The  clerk 
receiving  such  transcript  and  orig- 
inal papers  shall  file  the  same  and 
the  ease  shall  then  proceed  to  final 
disposition  as  other  cases  of  a  like 
nature. 

jSec.  59.  Whenever  any  new  dis- 
trict or  division  has  been  or  shall  be 
established,  or  any  county  or  terri- 
tory has  been  or  shall  be  transferred 
from  one  district  or  division  to  an- 
other district  or  division,  prosecu- 
tions for  crimes  and  offenses  com- 
mitted within  such  district,  divi- 
sion, county,  or  territory,  prior  to 
such  transfer,  shall  be  commenced 
and  proceeded  with  the  same  as  if 
such  new  district  or  division  had 
not  been  created,  or  such  county  or 
territory  had  not  been  transferred; 
unless  the  court,  upon  the  applica- 
tion of  the  defendant,  shall  order 
the  cause  to  be  removed  to  the  new 


district  or  division  for  trial.  Civil 
actions  pending  at  the  time  of  the 
creation  of  any  such  district  of  di- 
vision, or  the  transfer  of  any  such 
county  or  territoryj  and  arising 
within  the  district  or  division  so 
created  or  the  county  or  territory 
so  transferred,  shall  be  tried  in  the 
district  or  division  as  it  existed  at 
the  time  of  the  institution  of  the  ac- 
tion, or  in  the  district  or  division 
so  created,  or  to  which  the  county 
or  territory  is  or  shall  be  so  trans- 
ferred, as  may  be  agreed  upon  by 
the  parties,  or  as  the  court  shall 
direct.  The  transfer,  of  such, prose- 
cutions and  actions  shall  be  made 
-in  the  manner  provided  in  the  sec- 
tion last  preceding. 

Sec.  60.  The  creation  of  a  new 
district  or  division,  or  the  transfer 
of  any  county  or  territorv  from  one 
district  or  division  to  another  dis- 
trict or  division,  shall  not  affect  or 
divest  any  lieii  theretofore  acquired 
in  the  circuit  or  district  court  by 
virtue  of  a  decree',  judgment,  execu- 
tion, attachment,  seizure,  or  other- 
wise, upon  property  situated  or  be- 
ing within  the  district  or  division 
so  created,  or  the  county  or  terri- 
tory so  transferred.  To  enforce  any 
such  lien,  the  clerk  of  the  court  in 
which  the  same  is  acquired,  upon 
the  request  and  at  the  cost  of  the 
party  desiring  the  same,  shall  make 
a  true  and  certified  copy  of  the  rec- 
ord thereof,  which,  when  made  and 
certified,  and  filed  in  the  proper 
court  of  the  district  or  division  in 
which  such  property  is  situated  or 
shall  be,  after-  such  transfer,  shall 
constitute  the  record  '  of  such  lien 
in  such  court,  and  shall  be  evidence 
in  all  courts  and  places  equally  witli 
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or  which  shall  be  made,  under  their  authority,  of  whicli  the 
D,istnct,pourt^pJf,th,&  United  States  are  given  original  jurisdic- 
tion by  this  title,  whieh  may  now  be  pending  or  which  may 
hereafter  be  brought,  in  any  State  court,  may  be  removed  by 
the  defendant  or  defendants  therein  to  the  District  Court  of  the 
United  States  for  the  proper  district."  ^V.'No  case  arising  unde,r 
an  Act  .entitled  "an  act  rejating  to  the  liability  of  common  car- 
riers 'by  railroad  to  their  employees  in  certain  cases,,"  approved 
April  twenty-second,  nineteen  hiuidred  'and  eight,  or  any  amend- 
ment thereto,  and  brought  in  any  SWte'coiirt  of  competent  juris-' 
diction  shall  be  removed  to  any  court  of  the  United  States."  ^^ 
It  has  been  held  that  there  can  be  no  removal  for  this  cause  when 
neither  ^  party  is  a  resident  of  the  district.^'  The  matter  in 
dispute  must  exceed  in  value  the  jurisdictional  amount  $3^000, 
exclusive  of  interest  and  costs.'"  ,    ' 

A¥here  the  plaintiff's  pleading  does  not  show-  that  his  cause- 
of  action  arises  under  the  Constitution  or  laws  of  the  United 
States,  the  defendant  cannot  remove  the  case  because  his  de- 
fense depends  upon  a  provision  of  such  laws  or  Constitution.'* 
An  omission  dn  this  respect  in  the  plaintiff's  pleading  is  not' 

the  original  thereof;  and  thereafter  29  Clarlc  v.  Southern  Pac.  Co.  (W. 
like  proceedings,  shall  be  had;  there-  I).-Texas-)-_175  Ked.  322;  Bottoms  y-.i 
on,  and  with  the  same  effect,  as  St.  Louis, ;&  S.;  F.  R.  Co.,  379  Fed. 
though  the  cause  or  proceeding  had  318.  See  §§  61,  62,  supra. 
been  originally  instituted  in  such  30  gee  §  6,  supra:  It  has  been 
court.  The  provisions  of  this  sec-  held  .tha,t  a  case  arising  under  the 
tion  shall  apply  not  only  in  all  revenue  laws  cannot  be  removed  un- 
cases •where  a  district  or  division  is  less  the  value  of  the  matter  in  dis- 
created,  or  a  county  or  any  territory  pute,  exceeds  the  -jurisdictional 
is  tifansf erred  by  this  pr  any  future;  amount,  although  the  Federal  court, 
Act,  but  also  in  lall  cases.  might  have  had  original  jurisdiction 
2eibid,.i§  28,,  re-enacting  24  St.  over  the  same.  Johnson  v.  Wells, 
at  L,  eh.  373,  p.  552.  See  §§  24-39,  Fargo  &  Co.,  91  Fed.  I, 
swpra.  It  was  held  that  a  suit  aris-  31  Oregon  S.  L.  &  U.  N.  I!y.  Co. 
ing  under  the  postal  laws,,  the  in-  v.  Skottowe,  162  U.S.  490,  40  L,.  ed. 
stitution  of  which  in  a  State  court  1048;  Tennessee  v.  Union  &  P.  Bank  . 
was  .authorized  by  the  Revised  Stati-  of  -Gom.j  352  U.  S.  454,  3S  L.  ed. 
utes,,  might , be  remoy^ed  into  a  Fed-,  51};  .Chappell  v.  Waterworth,  155 
era!  court  upon  tbe  ground  thfit  it  u.  S.  102,  39  L.  ed.  8.7;  Postal , Tel. 
arose'  under  a  law  of  the  tJnited  c.  Co.  v.;,Alabama,  155  U.  S.  482, 
States.  New  Orleans  ;Nat.' Bank  vj  39  l.  ed.  231;  East  L.  L.  Co.- v. 
Myi'fchiilit;  18'  Fed:  841.                 :  ;';  ^^.^^^^  j gg  ^[^  g_  ^gg^  39  j^  ^^_  233;  , - 

*''^^"^-  ,  ISO  U.  S.  535,;  Gableman  v.  i?eo^ia,. 
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cured  by  the  petition  of  removal,'^  or  by  an  amendment  filed 
subsequent  to  the  removal.^'  Where  a  removal  is  sought  be- 
cause the  suit  arises  under  the  Constitution  or  laws  qf  tbe 
United  States,  all  the  defendants  must  join  in  the  petition;  al- 
though the  sole  ground  is  that  one  of  them  is  a  corporation 
chartered  by  Congress.'* 

,  Any  other  suit  of  a  civil  nature,  at  law  or  in  equity,  of  which 
the  District  Courts  of  the  United  Sta,tes  have  original  juris- 
diction under  the  Judicial  Code,  namely,  in  which  there  is 
a  controversy  between  citizens  of  different  States  or  a  contro- 
versy between  citizens  of  a  State  and  foreign  States,  citizens 
or  subjects,  in  which  the  matter  in  dispute  exceeds,  exclusive  of 
interest  and  costs,  the  sum  or  value  of  $3,000,  or  in  which  there 
IS  a  controversy  between  citizens  of  the  same  State  claiming 
lands  under  grants  of  different  States,  can  be  removed  into  the 
District  Court  of  the  United  States  for  the  proper  district  by 
the  defendant  or  defendants  therein  alone,'°  and  not  by  them, 
unless  they  are  non-residents  of  that  State,'^  or  when  they  claim 
land  under  grants  of  different  States;*'  nor  when ^ there  is  no 
separable  controversy*'  nor  proof  of  prejudice  or  local  influ- 

D.  &  E.  R.  Co.,  179  U.  S.  335,  45  L.  Co.  v.  Shirley,  111  U.  S.  358,  28  L. 

ed.    220 ;    Miller   v.   Le   Mara    Nat.  ed.   455 ;    Mills   v.   Newell,   41   Fed. 

Bank,   116  Fed.  551.     Bupra,  §   17.  529;  supra,  §§  40-49,  18-24;  infra. 

The  fact  that  the  plaintiff's  plead-  §  542.    But  see  Mutual  Life  Ins.  Co. 

ing  shows  that  his  suit  cannot  be  v.   Champlin,  21  Fed.   85;    Foster's 

maintained,  because  it  is  inconsist-  Federal  Judiciary  Acts,  26-29. 

ent  with  the  Constitution  or  laws  of  se  Martin    v.    Snyder,    348    U.    S. 

the  United  States,  does  not  justify  663,   37   L.   ed.   602;    Wichita   Nat. 

a  removal.     Arltansas  v.  Kansas  &  Bank  v.  Smith,   C.   C.   A.,   72   Fed. 

Texas  Coal  Co.,  183  U.  S.  185,  46  L.  568 ;  infra,  §  542.     It  has  been  held 

ed.  144.  that  a  suit  is  not  removable  when 

sa  W.  G.  Coyle  &  Co.  v.  Stern,  C.  pending  within  a  district  in  which 

C.  A.,  193  Fed.  582.  the    plaintiff    does    not    reside,    al- 

83  Caples  V.  Texas  &  P.  Ey.  Co.,  though  he  is  a  citizen  and  resident 

67  Fed.  9.  of  the  State,  and  the  defendant,  a 

SI  Chicago,  Rock  Island  &  Pac.  Ey.  citizen     and     resident     of     another 

Co.  V.  Martin,  178  U.  S.  245,  44  L.  State,  and  he  sued  in  such  district 

ed.  1055 ;  infra,  §  542.  for  the  purpose  of  preventing  a  re- 

86Ind.   Code   §   28,   36   St.   at  L.  moval.     Shawnee  Nat.  Bank  v.  Mis-; 

1087,  re-enacting  24  St.  at  L.  552;  souri,  K.   &  T.  Ry.,  175   Fed.  456.  j 

Fletcher  v.  Hamlet;  116  TJ.  S.  408,  ^1  Jnfra,  §  550. 

29  L.  ed.  679;  Houston  &  T.  C.  E.  ii  Infra,  §  541. 
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ence,f^,  unles.s,.all  on  the  ^^ideof  t]iS,.coiitrDversyf  opposite  to  that 
of  .the  plaintjiff  tiiiite  ill;  the  application  for  a  removal.*" 
;,  All  ■  assignment  ,pf  a  cause  of  action  to  a  citizen  of  the  same 
State  as  the ,  defeadant,  although  ni^de  for  that  purpose,  will 
prewntthe  removal  of  ^  suit.therpiipon  to,  th^  Federal  court, 
unless  a  Federal  question  is; involved  or,  the  parties  claim  the 
same  lands,  under  grants  from  different  States.**' 
.  "Whenever  a. personal,  action, has  been  or,  shall  be  brought 
in  any  Stfte  court  by  an  ali^n  against  any  citizen  of  a  State 
v^ho  is,  qr  at  the  time  the!  alleged  action ; accrued,  was,  a  civil 
Qffi.c§r  of  ;the  IJnited  States,  being  a ;  ]aqn-res,id§nt  of,  that  State 
vyrherein  jurisdictipn,, is  obtained  by  the, State, court,  by  personal 
service  of  process,  such  apfion  may  be  removed  into  the  dig^- 
trict  court  of , the  United  ,S,tate^  in  and  for  the  district  in  which 
the  def eudant  ;Bhall,  have  beeu ,  seji;Y.ed  with  the  process,,  in.  the 
sanie  manner  as  now  provided ,  ;fo,r  the  removal  of  an  action 
brought  in  a,  St^te,  court  by  the  provisions  of  the  preceding 
section.,"**  Kemovals  in  other  suits  tft  which  aliens  are  par- 
ties present  several ,  doubtful  questions ,  which  are  previously 
considered.**  !,In  determining ,  bet^veen  whom  the  controversy 
exists  the  CQurt  is  not  bound  by  the  title  of  the  cause  nor  by 
thje,  form  of  the  pleadings,  but,  viH  examine  the  record,  ascer- 
tain the  matter, in  dispute,  and,  arrange  the  parties  on  opposite 
sides  of  the  controversy  between  citizens  of  a  State  and  foreign 
States, '  citizens,  or  defendants  may  be.*'     The  citizenship  of 

39  Infra,  §  §49.  facturera'  Nat.  Bank  t.  Cooper,  ]  29 

«0  Fletcher  v.  Hamlet,  11'6  U.  S.  U.   S.   778,   7    Sup.   Ct.   777,   30   L. 

408,  29  Tj.  'ed.  679 ;•  Houston  &  T.  ed.   816;    Viraont   v.   Chicago  &   N. 

C.  E.  Co.  V.  Shirley,  111  U.  S.  358',  W.'Ry:  Co.,  64  Iowa,  513,  17  ISf.  W. 

28  L.  6d.  455;  Chicago,  R.  I.  &  Pac.  31,  21  N.  W.  '9;  Goodnow  v.  Liteh- 

Ey.  Co.  V.  Martin,  178  U.  S.  245,  44  field,  67  Iowa,  691,  25  N.  W.  882; 

Li.  ed.  1055;  Huntington  v.  Pinney,  Goodnow   v.   Oakley,    68    Iowa,    25; 

126  Fed.  237;  Arkansas  V.  Sm.'Co.  25  N.  W.  912;   Vimont  v.  Chicago 

V.  Cowenhoven;  41  Fed.  450;  Thomp-  &  N.  W.  Ry.  Co.,  69  Iowa,  296,  22 

son  V.  Chicago,  St.  P.  &  K.  C.  '-Ey.  N.  W.  906,-  28  'lH-  W.  612;   Hawley 

Coli'eo  Fed.  773;  Yarnell  V.  Felton,  v.   -Chicago,    B.    &    Q.    Ry.    Co.,    71 

102  Fed.  369;  mfrai'%  542.'      "  Iowa,  717,  29  N^  W.   787;    Contra, 

40a  Provident    Sav.  ''  Life ; '  Assur.  Goodnow  V.  liitehfieldj  47  Fed.  753. 

SoCi  V.  Ford,  114  U.  S.  635j  5  Sup.  «'Jud.  Code,  §  34,  36  St.  at  L. 

Ct.  1104,  29  I/,  ed.  261;   Oakley  v.  1087.:     ' 

GioodBoWy  118  XJl  S.  43,'  6  Sup.  Ct.  «>  Supra,  §  45.                       ■ 

9'44,  30  L.  edi'61;   Leather  Manu-  43  Removal  Cases,  100  U.  S.  457i 
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formal  parties,**  of  improper  parties,**  or,  perhaps,  of  un- 
necessary parties,**  is  immaterial.  It  has  been  said  that,  where 
there  is  a  difference  of  citizenship  and  a  caUse  of  action,  it 
is  immaterial  whether  a  controversy  exists.*'  "Where  a  suit 
is  now  pending  or  may  be  hereafter  brought  in  any  State 
court,  in  which  therfe  is  a  controversy  betiiveen  a  citizen 
of  the  State  in  which  the  suit  is  brought  and  a  citizen  of 
another  State,  any  defendant,  being  siich  citizen  of  another 
State,  may  remove  such  suit  into  the  district  court  of  the 
United  States  for  the  proper  district  at  any  time  before  the 
trial  thereof,  when  it  shall  be  mide  to  appear  to  said  district 
court  that  frorn.  prejiidice  or  local  influence  he  will  not  be  able 
to  obtain  justice  in  such  State  court,  or  in  aiiy  other  State 
court  to  which  the  said  defendant  may,  under  the  laws  of  the 
State,  have  the  right,  on  account  of  such  prejudice  or  local  in- 
fluence, to  remove  said  cause  provided  that  if  it  further  appears 
that  said  suit  can  be  fully  and  justly  determined  as  to  the  other 
defendants  in  the  State  court  without  being  affected  by  such 
prejudice  or  local  influence,  and  that  no  party  to  the  suit  will 
be  prejudiced  by  a  separation  of  the  parties,  said  district  court 
may  direct  the  suit  to  be  remanded,  so  far  as  relates  to  such 
other  defendants,  to  the  State  court,  to  be  proceeded  with  there- 
in.*'    "When  any  civil  suit  or  criminal  prosecution  is  com- 

468,  25  L.  ed.  593,  597;   Pacific  R.  Fed.    803.      See    Garrard    v.    Silver 
Co.  V.  Ketchum,  101  U.  S.  289,  25  Peak   Mines,    76   Fed.   1.     But   see 
C.  ed.  932;  Barney  v.  Latham,  103  Seddon   v.  Virginia,  T.  &  C.  S.  R. 
U.  S.  2Q5,  26  L.  ed.  514;  Carson  v.  Co.,  1   L.E.A.  108,  36  Fed.  &;  Put- 
Hyatt,  118  U.  S.  279,  286,  30  L.  ed.  nam  v.  Ingraliam,  114  U.  8.-57,  29 
167,  ,169;  Judah  v.  Iowa  B.  W.  Co.,  L.  ed.  65;  Sloane  v.  Anderson,  117 
32  Fed.  561;  Wilson  v.  Oswego  Tp.,  U.  S.  275,  278,  29  L.  ed.  899,  900; 
351  U.  S.  56,  38  L.  ed.  70;  Bacon  v.  Missouri  v.  New  Madrid  County,  73 
Rives,  106  U.  S.  99,  27  L.  ed.  69;  Fed.  304,  §§.40,  41. 
Wolcott  V.   Sprague,   55   Fed.  545;  **  Supra,  §  43. 
Scoutt  V.  Kecl4,   C.   C.   A.,  73   Fed.  *S  Infra,  §§  539,  540. 
900;  Stockton  v,  Baltimore  &  N.  Y.  *«  Supra,  §  42. 
R.  Co.,  32  Fed.  9,  14;  Pembina  Min-  :«Slemphis    Sav.    Bank    v.    Hou- 
ing  Co.  V.  Pennsylvania,  125  U.  S.  cliens,  Cj  C.  A.,  115  Fed.  96.     See 
181,  186,  31  L.  ed.  650,  652;  Horn  Re  Metropolitan  Railway  Receiver- 
Silver    ]V^ining    Co.    v.    New    York  ship,  208  U.  S.  90,  52  L.  ed.  403. 
State,  143  U.  S.  305,  317,  36  L.  ed.  «» Jud-   Code,   §  28,  36  St.  at  L. 
364,   169;    Carver   v.  Jarvis-Conklin  1087,   re-enacting  24i  St.!  at^  L.,  clji 
Tr.  Co.,  73  Fed.  9;  Missouri  v.  Alt.  373,   p.   552.      For   the   practice  •  in 
^7  Fed.  302;  Hunter  v.  Conrad,  85  such  a  case  see  infra,  §  386. 
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inenced  in  any  court'  of  a  State  against  any  officer  appointed 
under  or  acting  by  authority  of  any  revenue  law  of  the  United 
States  now  or  hereafter  enacted,  or  against  any  person  acting 
under  or  hy '  authority  of  any  such  officer,  on  account  of  any 
act  done  under  color  of  his  office  or  of  any  such  law,  or  on 
account  of  any  right,  title,  or  authority  claimed  by  Such  officer 
or  other  person  under  any  such  law;  or  is 'commenced  against 
any  person  holding  property  or  estate  by  title  derived  from 
any  such  officer  J  and  affects  the  validity  of  any  such  revenue 
law,  or  when  any  suit  is  commenced  against  any  person  for 
or  on  a'ccount  of  anything  done  by  him  while  an  officer  of 
either  House  of  Congress,  in  the  discharge  of  his  official  duty, 
in  executing  any  order  of  such  House,  the  said  suit  or  prose- 
cution may,  at  any  time  before  the  trial  or  fina;l  hearing  there- 
of, be  removed  fro  trial  into'  the  district  court  nexi  to  be  holden 
in  the  district  where  the  same  is  pending,  upon  the  petition  of 
such  defendant  to  said  district  court."  *®  This  statute  is  con- 
stitutional ;  *"  It  covers  a  criminal  prosecution  for  an  assault 
by  a  posse-man  appointed  by  a  deputy  marshal ;  '^  It  has  b^en 
held  that  it  gives  the  right  of  removal  to  a  corporation  con- 
structing a  building  under  the  authority  of  the  Secretary  of 
the  Treasury;  **  and  th^t  a  proceeding  to  punish  a  collector  of 
internal  revenue  for  contempt  in  refusing  to  permit  a  sheriff 
to  enter  a  bonded  warehouse  may  be  removed.*' 

"When  any  civil,  suit  or  c:;iminal,  prosecution  is  commenced 
in  any  State  court,  for  any  cause  whatsoever,  against  any  per- 
son whp  is  denied  or  cannot:  enforce  in  the  judicial  tribunals 
of  the  State,  or  icQ  the  part  of  the  State  where  Such  suit  or 
prosecution  is  pending;  any  right  secured  to  him  by  any  law 
providing  for  the  equal  civil  rights  of  citizens  of.  the  United 
Staples,  or  of  all  persons  within  the  jurisdiction  of  the  United 
States,  or  against  any  officer,  civil  or  military,  or  other  per- 

49  Ibid.,  §  33,  re-enaeting  U.  S.  E.  so  Tennessee  v.  Davis,  100  U.  S. 

S.,  §  i648,  as  iamended  by  28  St.  at  257,  25  L.  ed.  648.    ■ 

L.,  p,  36;  18  St.  at  L.,  oh.  .130,  §  8,  51  Virginia  v.  De  Harti  119  Fed. 

p.'401   (1  Supp.  R.  S.  U.  8^,2(1  ed.  026.  ^  '     ■>- 

p. ,77.)i'l  This)  act  was  passed  on  ac-  6a\yard  *.  Congress  Const.  Co.,  C. 

count,  of   the  ease  'of  i  Kilbourn   v.  C.  A.,  99  Fed.  598. 

Tliompsofn,  103  U.  S.  168;  26  L.  ed:  B8  McCuIloBgh  v.  Large,  20   Fed. 

377;    s.   c,   McA.   &   Mv  401.     For  309. 

practtcei  see  imfVa,  §  551.  i         ii  i      . 
Fed.  Prac.  Vol.  II.— 111. 
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son,  for.  any  -arrest  or  imprisonment  or  other  trespasses  or 
wrongs,  made  or  cGmmitted  by  virtue  of  or  under  color  of 
authority  derived  from  any  law  providing  for  equal  rights  as 
aforesaid,  or  for  refusing  to  do  any  act  on  the  ground  that  it 
■yyould  be  inconsistent  with  such  law,  such  suit,  or  prosecution 
may,  upon  the  petition  of  such  defendant,  filed  in  such  State 
court  at  any  time  before  the  trial  or  final'  hearing  .of  the  cause, 
stating  the  facts  and  verified  by  oath,  be  removed  for  trial  intp 
the  next  district  court  to  be  held  in  the  district  ^here  it  is 
pending."**  This  statute,  gives  no  relief  to  prevent  or  cure 
wrongs  comm'itted  by  judicial  tribunals  in  the  administration 
of  a  constitutional  law.*' 

The  purpose  of  the  creation  of  the  right  to  remove  a  case 
from  a  State  to  a  Eederal  court  was  to  enable  a  defendant  to 
have  claims  against  him  under  the  Federal  Constitution  or 
Federal  statutes,  adjudicated  in  the  first  instance  by  a  Federal 
tribunal;  and  to  enable  him  to  obtain  freedom  from  local  pre- 
judice or  influence,  when  sued  in  the  courts  of  a  State,  of  which 
he  is  not  a,  citizen.  This  right  is  unknown  to  the  common  law 
and  is  the  creature  of .  statute.'^  Statutes,  which  provide  for 
such  removals,  are  authorized  by  the  Oo;astitution  of  the  United 
States."  The  right  of  removal  is,  not  a, ve^ljedr right. pf, prop- 
erty, which  may  not  be  t^ken  away, after  it  has  once  accrued; 
and  such  a  right,  which  has  come  into  existence,  but  has  not 

5*  Jud.   Code,   §   31,  36  St'  at  L.  der  v.  'West  Virginia,  100  U.  S.  303, 

]087,  re-enaeting  U.  S.  R.  S.,  §  641;  25  L.  ed.  664;   Fisk  v.  Union  fae. 

tji/ro,  §§  551,  555.  E.    Co.,    Fed.    Cas.  .No.    4,827     '('6 

55  Virginia    v.    Rives,    100    U.    S.  Blatchf.   362)  ;■   Johnson  v.   Monell, 

313,  320,  25  L.  ed.  667,  67,0;   Cali-  Fed.  Cas.  No.  7,399.  ( Woolw.,390)  ; 

foi-nia  v.   Chue  Fau,   42   Fed.   805;  -Murray    v.    Patrie,    Fed.    Cas.    No. 

Kentucky  v.  Powers,  201  U,  S.  1,  50  9,967;  San  Mateo  Co.unty  v.  South- 

L.  ed.  633.               •  em  Pac.  R.  Co.,  13  Fed.  ]45;  Whe- 

66  Gaines  v.  Fuentes,  92  U.  S.  10,  Ian  v.  New  York,  L.  E.  ft  W.  R.  Co;, 

23  L.  ed.  524;  Hubbard  v.  Northern  35   Fed.   849,  1  L.R.A.   65;   McCor- 

R.    Co.,    Fed.    Cas.    No.    6,818     (3  mick    v.    Humphrey,    27    Ind;  '144; 

Blatchf.   84;    25  Vt.  715);    Manley  Burson  v.  National  Park  Bank,  40 

V.  Olney,  32  Fed.  708.  Ind.  173,  13  Am.  Rep.  285;  Meadow 

57  Chicago    &    N.    W.    R.    Co.    v.  Val.  Min.  Co.  v.  Dodds;  7  Nev.'14.3, 

Whitton,  13  Wall.   (80  U.  S.)    270,  8  Am.  Repj  709;   State  v.  Fairfield 

20  L.  ed.  571;   Home  Life  Ins.  Co.  County  Court  of  Common  Pleas,  15 

V.  Dunn,  19  Wall.    (86  U.  S.)   214,  Ohio,  St.  377;  Hodgson 't.  Millward 

22   L.   ed.   68;    Tennessee  v.   Davis,  (Pennsylvania),  3  Grant  Cas.  412; 

100  U.  S.  257,  25  L.  ed.  648;  Strau-  Kulp  v.  RiekettS   (Pennsylvania) >  3 
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been  exercised  before  the  repeal-  of  the  statute  tuid^r  which  it 
arose,  is' lost  upon  such  repeal.**  The  States  have  no  power  to 
restrict  or  to  impair  the  right  of  removal.*'  A  State  may  re- 
voke the  authority  of  a  foreign  corporation,  sUch  as  an  insur- 
ance company,  not  engaged  in  Interstatls  Commerce,  to  transact 
business  within  its  jurisdiction,  because  of  the  removal  by  such 
corporation  of  a  suit  which  has  been  brought  /againsti  it.*°  An 
agreement  by  a  corporation  not  to  remove,  into  a  court  of  the 
United  States,  any  suit  brought  against  it  within  a  State,  is 
yoid.®^  :  A  stipulation  not  to  remove  a  specified  suit  is  valid. ^* 
The  right  to  remove  a  particular  case  may  also  be  ,waiyed.by 
the  conduct  of  the  defendant.**  i 


Grant  -Oas.  420 ;  Goodinan  v.  City  of 
Oahkosh,  45  Wis.  355.  ' 

88  Manley  v.  Olney,  32  Fed:  708-; 
Bii'dseye  v.  Schaeffer,'  37  Fed.  821; 
Kaufman  v.  McNutt  (Super.  Ct. 
Cin.,  Ohio)',  1  Wkly.  Law  BHil.  94. 

59  Insurance'  Co.  v.  Morse;  20 
Wall.  445 ;  Barron  v.  Burnside,  121 
U.  S.  186;  Hulbert  v.  Russo,  64 
Fed.  8  (holding  that  a  Statutory 
stay'  for  nonpayment  of  motion 
Costs  did  not  prevent  a  removal)  ; 
Ashe  V.  Union  Gent.  Life  Ins.  Co., 
115  Fed.  234;  Jones  v.  Amazon  Ins. 
Co.  (Pennsylvania),  8  Leg.  Gaz. 
59;  Brown  v.  Crippin  (Virginia), 
4  Hen.  &  M.  173.  A  State  court 
cannot  enjoin  the  removal  of  a 
case.  Blydenstein  v.  N.  Y.  S.  &  Tr. 
Co.,  59  Fed.-  12.  A  State  statute 
creating  a  cause  of  actiouj  and  pro- 
viiiing  that  the  same  shall  only 
be  enforced  in  the  State  courts, 
or  in  a  sjiecified  State  court,  will 
not  prevent  the  relnoval  of  such  a 
suit' 'to  a  court  of  the  United 
States.  Railway '  Co. -V.  Whitton,  13 
Wall.  (8(J  U.  S.)  270,  20  L'.  ed. 
5-71;  Hess  v.  Reynolds,  113  U.  S. 
73,  5- Sup.  Ct.  377,  28  L.  ed.'927; 
Clark  v.  BeVef;  139  U.  S.  96,  11 
Sup.  Ot.  468,  35  L.  ed.  88;  affirm^' 
ittg^'S'l-  ffed.  670  J  Warren  v.  Wis- 
consin Valley  R.  Co.,  Fed.  C^s.  No. 


17,204  (6  Biss.  425)  ;  Kirby  v.  Chi, 
cago  &  N.  W.  R.  Co.,  106  Fed.  551. 

6*  Doyle  v.  Continental  Ins.  Co., 
94  U.  S.  535;  Security  Mutual  Life 
Ins.  Co.  V.  Prewitt,  202  U.  S.  246. 

61  Barron  V.  Burnside,  121  U.  S. 
186;  Insurance  Co.  v.  Morse,  20 
Wall.  445;  Rowland  v.  Empire 
State  Life  Ins.  Co.,  Fed.  Gas.  No. 
12,097 ;  Ashe  v.  Union  Cent.  L.  I. 
Co.,  115  Fed.  234;  Commonwealth 
V.  East  Tennessee  Coal  Co.,  97  Ky. 
238,  30  S.  W.  608;  Railway  Pas- 
senger Assur.  Co.  V.  Pierce,  27  Ohio 
St.  155;  Baltimore  &  0.  R.  Co.  v. 
Gary,  28  Ohio  St.  208  r  Erie  Ry. 
Co.  V.  Stringer,  32  Ohio  St.  468; 
Rece  V.  Newport  News  &  M.  V;  Co., 
32  W.  Va.  164,  9  S.  E.  212,  3  L.R.A. 
572.  Contra,  see  New  York  Life 
Ins.  Co.  V.  Best,  23  Ohio  St.  105. 

68  Hanover  Nat.  Bank  v.  Smith, 
Fed.  Cas.  No.  6,035  (13  Blatehf. 
224).  A  defendant  may  waive  his 
right  to  insist  upon  a  removal  to 
a  Federal  court  by  his  stipulation 
to  try  it  in  the  State  court  in  con- 
sideration of  being  permitted  tb 
file  an  answer  after  default,  there 
being  no  question  of  jurisdiction. 
Smithson  v.  Chicago  G.  W.  Ry.  Co. 
(Minnesota),   73   N:'  W.   853. 

88  Rosenthal  v.  Goates;  148:  U.  S. 
142,  13  Sup.  Gt.  576,  37  L.  ed.  399; 
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§  538.  Cases  which  are  the  subject  of  removal.     The 

Judicial  Code  authorizes  the  removal  of  those  cases  of  which 


Hanover  Nat.  Bank  v.  Smith,  Fed. 
Cas.  No.  6,035  ( 13  Blatehf .  224 )  ; 
Gaflfney  v.  Gillette,  Fed.  Cas.  No. 
5,168  (4  Dill.  264);  Hudson  Eiver 
R.  R.  &  Term.  Co.  v.  Day,  54  Fed. 
545;  State  of  West  Virginia  v. 
King,  112  Fed.  369;  ^ehneider  v. 
Bldredge,  125  Fed.  638;  Amy  v. 
Manning,  144  Mass.  153,  10  N.  E. 
737;  Dart  v.  Amis  (New  York), 
19  How.  Pr. -429;  Pollock  v.  Cohen, 
32  Ohio  St.  514;  Wadleigh  v.  Stand- 
ard Life  &  Aec.  Ins.  Co.,  76  Wis. 
439,  45  N.  W.  109.,  Held,  tha.t  a 
landowner  wlio  has  appealed  from 
an  award  in  condemnation  pro- 
ceedings waives  his  right  of  removal 
by  having  the  record  and  prior  pro- 
ceedings sent  up  on  certiorari  to 
the  State  Supreme  Court;  Hudson 
River  R.  &  Term.  Co.  v.  Day,  54 
Fed.  545.  Held,  that  an  heir  of  a 
decedent,  who  contests  a,  claim 
against  the  estate  in  the  probate 
court  in  Illinois,  which  is  a  court 
of  record,  and  tliere  goes  to  trial 
on  the  merits,  cannot  thereafter  re- 
move the  cause  from  the  District 
Court,  to  which  he  has  taken  it  on 
appeal.  Schneider  v.  Eldredge,  125 
Fed.  638.  On  Ihe  last  day  of  the 
return  term,  defendant  filed  a  pe- 
tition for  the  removal  of  the  case 
on  the  ground  of  citizenship,  an- 
other motion  filed  at  the  same  time 
stating  that  this  was  done  without 
prejudice  to  a  motion  to  dismiss  and 
a  plea  in  abatement  already  filed. 
He  also  filed  a  general  answer  to 
the  merits,  in  which  he  expressly 
declared  that  he  did  not  waive 
either  his  plea  or  his  motion  to  dis- 
miss. At  the  next  term,  to  which 
the  ease  had  been  continued  nisi, 
both  the  plea  and  the  motion  to  dis- 


miss were  overruled,  but  defend- 
ant took  no  further  action  in  ref- 
erence to  the  removal  until  at  the 
~  fourth  term  thereafter,  when,  the 
case  being  called  for  trial,  he  ob- 
jected thereto,  and  requested  the 
court  to  remove  it.  Held,  that  he 
had  waived  his  right  to  such  re- 
moval. Amy  V.  Manning,  144 
Mass.  153,  10  N.  E.  737.  The  right 
is  not  waived  by  a  previous  objec- 
tion to  the  jurisdiction  of  the  State 
court  and  proceedings  founded  upon 
such  objection.  Remington  v.  Cen- 
tral Pae.  R.  Co.,  198  U.  S.  95,  25 
S.  Ct.  577,  49  L.  ed.  959;  Lock- 
hart  V.  Memphis  &  L.  R.  R.  Co.,  38 
Fed.  274;  Baumgardner  v.  Bono, 
Fertilizer  Co.,  58  Fed.  1;  Donahue 
V.  Calumet  Fire  Clay  Co.,  9'4  Fed. 
23;  such  as  the  trial  of  a  plea  in 
abatement,  Lockhart  v.  Memphis  & 
L.  R.  R.  Co.,  38  Fed.  274;  nor  by 
an  appeal  from  an  order  denying  a 
motion  to  set  aside  the  service  of 
the  summons  and 'a  motion  to  stay 
proceedings  pending  such  appeal. 
Remington  v.  Central  Pae.  Ry.  Co., 
198  U-.  S.  95,  25  S.  Ct.  577,  49  L. 
ed.  959;  nor  by  opposition  to  an 
application  for  any  interlocutory 
remedy,  or  a  proceeding  to  dissolve 
such  a  remedy,  Cella,  Adler  & 
Tilles  V.  Brown,  136  Fed.  439,  440 ; 
but  see  Dart  v.  Arnissi  (New  York), 
J  9  How.  Pra,c.  429;  as  an  attach- 
ment, Cella,  Adler  &  XiHes  v.  Brown, 
136  Fed.  439;  Calderhead  v.,  Down- 
ing, 103  Fed.  27;  nor  by  the  filing 
and  j)roourement  of  the  approval  of 
a  bond  to  dissolve  an  attachment  is 
not  a  waiver  of  the  right  of,  re- 
moval. Purdy  V.  Wallace  Muller 
&  Co.,  81  Fed.  513;  Whiteley  Mal- 
leable Castings  Co.  v.  Sterlingworth 
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Railway  Supply.  Co.,  83  Fed,  853; 
Soutliern  Pac.  Co.  v.  Stewart,  88 
Ga.-i3,  13  S.  E.  824;  or  an  injunc- 
tion, Garrard  v.  -  Silver  Peaks 
Mines,  7B  Fed.  1;  Champlain  Const. 
Co.v.  OfBrien,  104  Fed.  930;,  Cella, 
Adler  &  Tilles  v.  Brown,  136  Fed. 
439 ;  Franklin  v.  Wolf,  78  Qa.  446, 
3'  S.  E.  696 ;  Hut;  it  lias  been  held, 
that  where  a  temporary  injunction 
is  allowed  upon  petition  and  affi- 
davit, an  appeal  therefrom  to  the 
State ,  Supreme  Court,  taken  pre- 
vious to  the  filing  of  a  petition  for 
removal,  bars  the  right  ,pf  the,  de- 
fendant, to  remove  the  cause,  Chi^ 
cago,  I,  &  N..  P.  R.  Co.  v.  Minne- 
sota &  N.  W.  R.  Go.,  29  Fed.  337; 
or  a  receiver.  Freeman  v.  Butler, 
39  Fed.  1 ;  Sidway  v.  Missouri  Land 
&  Live  Stock  Co.,  116,  Fed.  381; 
Franklin  v.  W^olf,  78  Ga.  446,  3  S. 
E.  696;,  nor  by  a  voluntary  appearr 
ance  in-  the;  State  court,  Healy  v. 
Prevost,  Fed.  Cas.  'Np.  6,297;  Stev- 
ens V.  Richardson,  9  Fed.  191  (20 
Blatchf.  53)  ;  ;, Connor,  v.  Skagit 
Cumberland  Cqal.  Co.,  45  Fed.  802; 
Groton  Bridge  &  Manufacturing 
Co.  y.  American  Bridge  Co.,  137 
Fed.  284 ;  nor  by  the  filing  of  a  de- 
murrer, Tennessee  Coal,  Lumber ,  & 
Tan-bark  Op. ,  v.  Wa;ller,  37  Fed. 
545;  Connor  v.  Skagit  Cumberland 
Coal  Co.,  45  Fed..  802;  Whiteley 
Malleable  Castings  .Co.  v.  Sterling- 
worth  Railway  Supply  Co.^  83  Fed. 
853 ;  or  an  answer,  Gavin  v.  Vance, 
33  Fed.  84;  Donahue  v.  Calumet 
Fire  Clay  Co.,  94  Fed.  23 ;  or  a  plea 
in  abatement,  Lockliart  v.  Memphis 
&  L.  R.  R.  Co.,  38  Fed.  274;  nor 
by  argument  in  opposition  to  a  mo- 
tion to  strike  out  his  pleadingi  at 
least  when  the  same  does  not  affect 
the  raferits  of  the  controversy,  Rich- 
ards V.  Incorporated  Town  of  iRock 
Rapids,  31  Fed.  505;  nor,  it  has 
been  held;  by  his  oonsent^to  the 
appoi-ntment  of  an  auditor,  Stone  v. 


Sargent,  129  Mass.  503.  Before  a 
suit,  was  triable  in  court,  or  at  is- 
sue, plaintiffs  entered  a  rule  of  ref- 
erence under  the  Pennsylvania  com- 
pulsory arbitration  act,  and  the 
cause  was  tried  out  of  court  before 
arbitrators,  who.  made  an  award, 
which,  under  the  act,  was  binding 
oh  the  parties  only  by  their  mu- 
tual acquiescence.  Plaintiffs  ap- 
pealed from  the  award,  and,  after 
the  jurisdiction  of  the  court  had 
reattached,  petitioned  for  the  re- 
moval of  the  suit.  Held,  that  the 
proceedings :  before  the  arbitrators 
were  not  such  a  trial  as  precluded 
the  removal,  and  plaintiffs  had  not 
waived  their  right  to  remove  by  en- 
tering, the  rule  of  reference.  Tliorne 
V.  Tpwanda  Tanning  Co.,  15  Fed. 
289.  The  Supreme  Cpurt  of  Colo- 
rado refused  to  hear  a  cause,  which 
was  pending  <;herein  at  the  time 
of  the  State's  admission,  unless 
both  parties  should  iiivpke  its  ac- 
tipn,  wliich  they  accordingly  did  by 
written  stipulatien  of  submission. 
Held,  that  this  was  a  waiver  of  any 
right  to  remove  the  cause  after  a 
reversal  of  the  judgment  and  the 
return  of  the  cause  for  a  new  trial, 
Gaffney  V.  Gillette,,  Fed.  Gas.  No. 
5,168  (4  Dill.  264).  It  has  been 
held  that  a  consent  to  a  reference 
of  the  issues  is  sucli  a  waiver.  Han; 
over  Nat.  Bank  v.  Smith,  Fed.  .Cas. 
No.  6,035  (13,  Blatchf.  224);  pro- 
vided that  the  time  to  file  the  pe- 
tition has  not,  expired,  infra,  §  543; 
nor  by  any  subsequent  preceedings, 
such  as  a.  mptipn  for.  a  coAtipu- 
ance,  taken  in  the  State  court:  after 
the  Tight  of,  reiiipval  has  been  ;  de- 
nied) Insurance  Op.  v.  Dunn,  19 
Wall.,  214.;  Rempval  Cases,  100  U. 
^.  57;  RioliaiTds,  v.  R.ock  Rapids,  31 
Fed.,  50,5,;,  Tejcarkana  Telephpne  Co. 
v.,  Bfridges.  (.Arkansas ) ,  86  S.  W. 
841 ;' Pennsylvania  Co.  v.  Leeman 
(Indian?),  66  N.  E.  48.     Where  a 
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the  District  Courts  of  the  United  States  are  giveip,  original 
jurisdiction  by  the  same.^  It  has  been  said  that,  a  judicial 
proceeding,  which  is  of  such  a  character,  owing  to  its  pro- 
cedure, that  it  could  not  be  commenced  in  the  Federal 
courts,  can  be  removed  when  the  controversy  presents  every 
element  mentioned  in  the  first  section  of  the  statute,  namely: 
that  it  is  a  suit  of  a  civil  nature,  at  common  law  or  iii  equity, 
which  involves  three  thousand  dollars,  exclusive  of  interest  and 
costs,  and  arises  only  between  citizens  of  different  States,  or 


defendant  in  a  suit  in  a  State  court, 
after  his  application  for  a  removal 
to  a  Federal  court  had  been  denied, 
presented  an  amendment  to  his 
pleadings  previously  filed,  which  the 
court  allowed,  and  thereafter  prose- 
cuted, in  the  State  Court  of  Ap- 
peals, a  writ  of  prohibition,  the  ob- 
ject of  which  was  to  compel  the  in- 
ferior court  to  proceed  with  the 
cause  in  a  particular  manner;  it 
was  held  that  such  subsequent  pro- 
ceedings constituted  a  waiver  of  his 
right  to  a  removal,  and,  the  cause 
having  been  subsequently  docketed 
by  him  in  the  Federal  court,  was 
subject,  to  remand.  State  of  West 
Virginia  v.  King,  112  Fed.  369; 
Baltimore  &  0.  E.  Co.  v.  Ford,  35 
Fed.  170;  where,  in  an  action 
against  a  nonresident  in  a  State 
court,  its  attorney  was  directed  to 
appear  solely  for  the  purpose  of 
removing  the  cause  on  the  last  day 
for  answer  he  filed  a  petition  for 
removal  with  a  bond;  applied  to 
the  judge  for  an  order  of  removal, 
and  when,  over  objection,  the  court 
postponed  the  heai-ing  on  the  ap- 
plication for  a,  removal  to  the  fol- 
lowing week,  the  attorney  believ- 
ing it  necessary  to  sustain  his  right 
to  removal,  and,  for  that  purpose 
only,  orally  asked  for  and  obtained 
an  extension  of  tiine  to  plead;  held 
that  such  application  -for  -time 
should  be  construed  as  aii  applica- 
tion  for   an   extension    of   time   to 


appear  for  the  purpose  of  pleading 
to  the  jurisdiction  or  otherwise,  and 
therefore  did  not  constitute  an  ap- 
pearance sufiicient  to  confer  juris- 
diction. Waters  v.  Central  Trust 
Co.,  126  Fed.  469;  or  it  has  been 
held,  a  stipulation  to  plead  and  try 
the  case  at  the  next  term,  Waite  V; 
Phoenix  Ins.  Co.,  62  Fed.  769;  or 
by  defending  upon  a  trial,  Insur- 
ance Co.  V.  Dunn,  19  Wall.  214; 
Removal  Cases,  100  U.  S.  457; 
Richards  v.  Incorporated  Town  of 
Rock  Rapids,  31  Fed.  505,  506; 
State  V.  Sullivan,  50  Fed.  593;  Me- 
MuUcn  V.  Northern  Pac.  R.  Co.,  57 
Fed.  16;  nor  by  argument  in  oppo- 
sition to  an  appeal  from  the  order 
of  removal,  Mecke  v.  Valley  T.  M. 
Co.,  89  Fed.  209,  211;  nor  by  ap- 
pealing to  a  higher  State  court  from 
an  order  refusing  the  removal, 
Richards  v.  Incorporated  Town  of 
Rock  Rapids,  31  Fed.  505,  506.  Af- 
ter the  transcript  has  been  filed,  the 
case  cannot  be  remanded  by  con- 
sent, Lawton  v.  Blitch,  30  Fed.  641. 
It  has  been  held  by  a  Stat^  court, 
that  a  rempval  may  be  withdrawn 
and  the  right  waived  by  a  notice 
to  that  effect,  after  the .  petition 
and  bond  have  been  filed,  but  be- 
fore the  transcript  has  been  sent  to 
the  Court  of  the  United  States, 
Wadleigh  v.  Standard  Life  &  Ace. 
Ins.  Co.,  76  Wis.  439,  45  Ni  W.  109. 
§  538.     1  §  2;  quoted  supra  §  537. 
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or  between:  ;citiziejis  of  the  same,  State  claiming  land  un~der 
grants  of ,  different  States.''  A  proceeding  :npt  in  a  court  of 
justice, , but  carried  on  by  executive  officers  in  the  exercise  of 
their  proper  functions,  is  considered  as  purely  administrative 
in  its  character,  and  not  in^  any  just  sense  a  suit ;  but  an  appeal 
from  the, decision  in  such  a  proceeding  may  become  a  suit,  if 
made  to  a  court  or  tribunal  having  power  to  determine  ques- 
tions of  law  and  fact,  either  with  or  without  a  jury,  and  if 
there  are  parties  litigant  to  contest  the  case  on  the  one  side  and 
the  other.'  'The  decisioil  of  a  State  court  of  last  resort,  that  a 
special  statutory  proceeding  is  n6t  a  civil  siait,  does  not  con- 
trol the  Federal  court  on  the  question  whethe'r  the  same  may 
be  removed.* .  ' 

It  has  been  held :  that  a  suit  against  an,  assignee  for  the  bene- 
fit of  crp^itors,  brought  under  it,he  Ohio  statute  for  an  adjudi- 
cation upon  a  claim  against  the  estate,  may  be  removed ;  °  that 
a  creditor's  biUj  brought  under  a  State  statute  by  one  who  is. 
not  a,;  judgm^nj;  creditor,  to  set  aside,  a  conveyance  as  fraudu- 
lent,* or  to  reach  ,and  apply, -in  payment  of  a  debt,  property  of 
a  debtor,  which:  cannot  be  attached,  or  taken  under  execution 
in,  an  -aptios  j^t  laAv,''  and  aj suit. '  against  a  .partneirship  by 
the  firm  name,  under  a  State  statute  which  authorizes,  in 
such  ca.se,  judgment  to  be  entered  against  the  firm,  enforce- 
able against  the  partnership  property  and  also  that  of  such  mem- 
bers as  have  appeared  or  have  be^U;  served  with  notice,,  cannot 
be  removed.'  It 'has  been  said  that,  before  a  suit  is  pending 
in  a  State  court,  for  the  purposes  of  the  rfemoval  act,  it  must 
be  a  suit,  within  thje,  meaning  of  the  State  law,  and  the  mere 
filing  of  a  petition  of  intervention,  without' the.  issue  or  service 
of  i  notice  or  process -of  any  kind,  does  not  constitute  a  suit 

'Tie   Stutsman    County,    88    Fech  5  Claflln  v.  Robbins,  Fed.  Cas.  No' 

337,  342.     See  Wilson  V.  Smith,  66  2,776  (1  Flip.  603). 

Fed.  83. 'But  see  Anderson  V.Sharp,  6  First  Nat'.   Bank  v.   Prager,  'C. 

18^   Fed.   247.  C'.|   A.,    91    Fed.    689. ,     See    supra, 

3l)elaTVare  C.   Com'rs  v.  Diebold  §§  82,  83. 

S.  iSiL!  Co.,  133  U.',S/473,  33  L.  7  Mathews  Slate  Co.  v,  Mathews, 

ed.    674;    Upshur.  Counter  v.    Rich','  148  Fed.  490.     See  supro,  §§  82,  83. 

iSa'U.  S.  4t4,  4V7,  sWt.  ed;  199,'  8  Ralya 'Ma-rkei;  Co.;  v.  Armour  & 

2f)l:);  pe'l- Br^leyVJt^    '     "                 "  Co.,' 102  Fed.  530. 
-   *ite  Jai-n^ckle  Witch,  69 '  Fed.  161. 
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within  the  meaning  of  the  law  of  Iowa.'  When  the  requisite 
difference  of  citizenship  exists  and  the.  matter  in  controversy 
exceeds  the  jurisdictional  amount,  an  action  commenced  by  at- 
tachment in  the  State  court  can  be  removed  although  the  writ 
could  not  have  originally  issued  from  the  Federal  court.'"'  So 
may  an  action  pending  before  a  Nebraska  justice  of  the 
peace.  *^  A  suit  which  might  have  been  removed  from  the  court 
of  first  instance,  cannot  be  removed  when  pending  in  an  appel- 
late court. '^  A  suit  brought  in  a  Territorial  court  cannot  be 
removed,  when,  after  answer,  it  has  passed  into  the  jurisdic- 
tion of  a  State  court  upon  the  admission  of  the  Territory  as  a 
State. ^'  It  is  no- objection  to  the  removal  that  the  case  involves 
claims  and  defenses  in  both  law  and  equity,  which  cannot  be 
united  in  a  suit  in  the  Federal  court.'*  Except  in  cases  aris- 
ing under  the  civil  rights  acts,  or  where  there  is  a  defense  under 
the  revenue  laws,  or  the  defendant  is  an  officer  of  a  House  of 
Congress,  no  criminal  proceeding,'*  nor  proceeding  in  its  nature 
criminal, '°  can  be  removed.  An  action  by  a  State  or  by  a 
public  officer,  to  recover  a  penalty,  is  criminal,  not  civil,  in  its 
nature ;  and  "consequently  cannot  be  removed ;  even,  it  has 
been  held,  where  the  State  statute  declares  it  to  be  a  civil 
action,  or  where  a  count  for  the  penalty  is  joined  with  an- 

9  Re  Iowa  &  M.  Const.  Co.,  6  Fed.  978,  36  L.  ed,  857;  Iowa  v.  Chicago^ 
799.  B.  &  Q.  E.  Co.,  3  L.E,.A.  554,  37  Fed. 

10  Crocker  Nat.  Bank  v.  Pengen-  497 ;  appeal  dismissed ;  Ferguson  v. 
stecher,  44  Fed.  705;  Vermilya  v.  Ross,  3  L.R.A.  322,  38  Fed.  161; 
Brown,  65  Fed.  149;  Long  v.  Long,  Texas  v.  Day,  L.  &  C.  Co.,  41  Fed. 
73  Fed.  369.  Of.  Bentlif  v.  London .  228;  Dey  et  al.„  R.  R.  Com'rs  v. 
&  C.  F.  Corp.  Ld.,  44  Fed.  667;  Cliicago,  M.  &  St.  P.  R.  Co.,  45  Fed. 
supra,  §  470.  82.     An   estrly   ease  holds   that   an 

11  Katz  V.  Herschel  Mfg.  Co.,  150  action  on  a  recognizance  for  good 
Fed.  684.  behavior'  is   criminal   in   its   nature 

12  Miller  v.  Finn,  1  Neb.  254;  and  cannot,  be  removed.  Respublica 
Williams  v.  Lowe,  4  Neb.  382.  v.  Cobbett,  3  Ball.  467,  1  L.  ed.  683; 

15  Ames  V.  Colorado  Cent.  R.  Co.,  Chicago,  M.  &  St.  P.  Ry.  Co.  v. 
Fed.  Cas.  No.  325   (4  Dill.  260),  Iowa,   145   U.   S,   632,   12  Sup.   Ct., 

l*Ketchum  v.  Black  River  Lum-  978,    36   L.   ed.   857;    Iowa   v.   Chi- 

ber  Co.,  4  Fed.  139;  Tarver  v.  Fick-  eago,  B.  &  Q.  R.  Co.,  3. L.R.A.  554, 

lin,  60  Ga.  373.  37   Fed.   497;    Ferguson   v.   Rosa,   3 

IB  New  Hampshire   v.  The  Grand  L.R.A.  322,  38  Fed,.   1.61;   Tex?,s  v. 

Trunk  Railway,  3  Fed.  8,87.  Day,  L.  k  C.  Co.,  41  Fed.  228;  Dey 

16  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  et  al.,  R.  R.  Com'rs  v,  Chicago,  M. 
Iowa,   145   U.   S.   632,   12   Sup.   Ct.  &  St.  P.  E.  Co.,  45  Fed.  82;   State. 
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qther  count; for  damages;"  nor  when  any  part  of  the  penalty 
beilongs  to  the  State,  although  the  suit  is  brought  in  the  name 
of  an  informer,  who  receives  the  balance  of;  the  same ;  ^'  but 
where  the  penalty  is  imposed  merely  as  punitive  damages  for 
the  benefit  of  the  individual  plaintiff,  the  suit  is  removable.*' 
It  has  been  held:  that  an  information  in  equity  by  a  State 
Attorney  General,  to  enjoin  the;  violation  of  an  anti-trust  law, 
is  not  removable ;  ^^  and  that  a  suit  by  State  Commissioners,  to 
enjoin  a  railroad  company  from  violating  a  State  statute  and 
their  order  concerning  rates,  may  be  removed.*' 

The  following  cases, have  been  held  to  be  removable:  a  pro- 
ceeding to  punish  a  revenue  collector  for  contempt  of  court ;  ^ 
ah  action  by  the  State  to  enjoin  a  Federal  receiver  from  de- 
stroying a  railroad;*^  a  statutory  summary  proceeding  by  a 
landlord  to  eject  a  tenant;  **  an  executory  process  in  Louisiana 
to  seize  and  sell  a  vessel  under  a  mortgage ;  *°  a  proceeding  for 
the  collection  of  delinquent  taxes  under  a  statute  of  IvTorth 
Dakota ;  **  and  an  action  by  the  personal  representative  of  a 
decedent  to  recover  damages  for  causing  his  death,*''  although 
the  act  also  provides  for  a  fine,  payable  to  the  personal  repre- 
sentative, after  conviction  upon  an  indictment."' 


of  Indiana  v.  Alleghany  Oil  Co.,  85 
Fed.,  870; -Southern  Ey.  Co.  v.  State 
(Indiana),  72  N.  E.  174. 

IT  Indiana  v.  Alleghany  Oil  Co., 
85  Fed.  870. 

18  Texas  v.  D.,  L,  &  C.  Co.,  49  Fed. 
593. 

iSGruetter  v.  Cumberland  Tel.  & 
T.  Co^  181  Fed.  248;  Younts  v. 
Southwestern  Tel.  ^  T.  Co.,  192  Fed. 
200. 

80  Sloloney  v.  Am.  T.  Co.,  72  Fed. 
801. 

81  Missouri,  K.  &  T.  Ey.  Co.  o£ 
Kansas  v.  Hickman,  183  U.  S.  53, 
22  S.  Ct.  18,  46  L.  ed.  78;  reversing 
judgment,  Hickman  v.  Missouri,  K. 
&  T.  Ey.  Co.  of  Kansas,  52  S.  W. 
351,  151  Mo.  644;  Hickman  v.  Mis- 
souri, K.  &  T.  Ry.  Co.,  97  Fed.  113. 

««McCullough  V.  Large,  20  Fed. 
309. 


28  State  V.  Frost,  89  N.  W.  915, 
113  Wis.  623. 

8*  Gallatin  v.  Sherman,  77  Fed. 
337. 

85  W.  G.  Coyle  &  Co.  v.  Stern,  C. 
C.  A;  193  Fed.  582. 

i^Re  Stutsman  County,  88  Fed. 
337.  It  has  been  held  that  a  pro- 
ceeding in  a  court  in  Kentucky  to 
cause  the  assessment  of  omitted 
property,  for  taxation,  cannot  be  re- 
moved. Chicago,  St.  L.  &  No.  Ey. 
dp.  V.  Commonwealth,  72  S.  W. 
1119,  24  Ky.  Law  Rep.  2124. 

W  Brisenden  v.  Chamberlain,  53 
Fed.  307. 

28  Boston  &  Maine  R.  Co.  v.  Hurd, 
C.  C.  A.,  56  L.E.A.  193,  108  Fed. 
116;  Malloy  v.  American  Hide  & 
Leather  Co.,  148  Fed.  482.  The  lat- 
ter case  was  decided  after  the  Su- 
preme Court  of  Massachusetts  had 
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An  application  foir  the  writ  of  mandamus  is  not  remova- 
ble, except,  perhaps,  when  it  is  ancillary  to  proceedings  pre- 
viously pending  in  the  Federal  court.*'  It  has  been  held  that 
an  action  in  the  nature  of  a  quo  warranto,  even  if  it  is  begun 
by  information,  may  be  removed,  when  it  arises  under  the 
Constitution  or  laws  of  the  United  States.'"  It  has  been  held 
that  such  an  action,  to  determine  the  defendant's  title  to  office 
in  a  corporation  organized  under  the  laws  of  the  State  in  which 
the  suit  is  brought,  is  not  removable  because  of  difference  of 
citizenship,  when  the  relator  is  a  citizen  of  that  State  and  the 
defendant  a  citizen  of  another  State.*'  A  proceeding  upon 
an  application  for  the  writ  of  habeas  corpus  could  be  removed 
under  the  Judiciary  Act  of  1887.'*  A  suit  or  proceeding  in 
which  the  value  of  the  matter  in  dispute  cannot  be  estimated 
in  money  is  not  removable.'* 

An  application  for  the  probate  of  a  will  is  not  removable. 


said   that   the   statute    in   question 
was  penal. 

29  See  supra,  §  51. 

30  Ames  V.  Kansas,  111  U.  S.  449, 
4  Sup.  Ct.  437,  28  L.  ed.  482;  State 
of  Illinois  V.  Illinois  Cent,.  R.  Co., 
33  Fed.  721 ;  supra,  §  468. 

It  has  been  held  that  a  proceed- 
ing in  the  nature  of  quo  warranto 
to  try  respondent's  title  to  the  of- 
fice of  lieutenant  governor,  on  the 
ground  that  he  had  not  been  a  resi- 
dent of  the  State  for  the  time  re-; 
quired  by  the  Constitution,  is  not 
removable  to  the  United  States  Cir- 
cuit Court  under  the  act  of  Con- 
gress called  the  "civil  rights  bill" 
and  the  habeas  corpus  acts  of  March 
3,  1863,  and  May  11„  1866.  State 
V.  Gleason,  12  Fla.  190. 

81  Place  V.  Illinois  ex  rel.  Wilkin- 
son, C.  C.  A.,  69  Fed.  481,  16  C.  C. 
A.  300.  An  action  to  annul  the 
franchise  of  a  corporation  cannot 
be  removed.     People  v.  Blecker  St. 


&  Fulton  Ferry  R.  E.  Co.,  178 
Fed.  156.  A  writ  of  quo  ma/r- 
ranto  brought  to  enforce  the  pro- 
visions of  the  Pennsylvania  Con- 
stitution, art.  16,  sec.  12,  and  Act 
June  5,  1883,  sees.  1,  2,  prohibiting 
competing  telegraph  companies  from 
consolidating,  and  providing  that 
upon  such  consolidation  the  prop- 
erty shall  be  forfeited  to  the  Com 
monwealth,  is  a  criminal  proceediilg, 
and  therefore  cannot  be  removed 
from  the  State  court  to  the  United 
States  Circuit  Court.  Common- 
wealth V.  Western  Union  Tel.  Co. 
( Pennsylvania  Common  Pleas, 
1889),  1  Daugh.  Co.  141. 

38  Kurtz  V.  Moffitt,  115  U.  S.  487, 
29  L.  ed.  458;  Re  Burrus,  136  U.  S. 
586,  593,  597,  34  L.  ed.  500,  503, 
514. 

83  Whitney  v.  Am,  Shipbuilding 
Co.,  197  Fed.  777,  a  suit  to  compel 
a  corporation  to  exhibit  its  books 
to  its  stockholders.    See  §  6,  supra. 
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either  originally,'*  or  upon  appeal. '°  It  has-been  held  that  a 
suit  in  equity  to  establish  a  lost  will  may  be  removed.**  A  .bill 
in  equity  brought  to  annul  a  will  as  a  muniment  of  title,  and 
to  limit  the  -operation  of  the  decree  admitting  the  same  to  pro- 
bate, was  held  to,  be  removable."  It  has  been  held:  that  a 
statutory  proceeding  to  set  aside  the  probate  of  a  will,  in  the 
same  court,  cannot  be  removed;''  but  that  an  appeal  froin 
such,  proceedings  may  be  remoyed.'* 

-A  District  Court  of  the  United  States  has  no  jurisdiction  to 
undertake  the  general  administration  of  a  decedent's  estate.*" 
A  proceeding  for  the  general  administration  of  a  decedent's 
estate  cannot  be  removed.*^ 


3*  Copeland  v.  Bruning,  72  Fed. 
5  (under  Indiana  statute)  ;  Har- 
groves  V.  Redd,  43  6a.  142.  In  Mc- 
Donnell ,  V.  Jordan,  178  U.  S.  229, 
44  L.  ed.  1048,  which  arose  under 
the  Alabama  statute,  the  Supreme 
Court,  without  passing  upon  the 
question  whether  a.  contest  upon  the 
admission :  of  a  will ,  in  u,  probate 
court  could  be  removed,  intimated 
that  in  such  a  case  the  proponent 
of  the  will  was  the  plaintiff  and 
couldi  not  obtain  the  removal. 

ssRe  Fra«er,  Fed.  Gas.  No.  5,068 
(G.  G.  under  Michigan  statute)  ;  Re 
Cilley,  58  Fed.  977  (under  New 
Hampshire  statute)  ;  Re  Aspin- 
wall's  Estate,  83  Ted.  851  (under 
Pennsylvania  statute)  ;  appeal  dis- 
missed in  C.  C.  A.,  90  Fed.  675; 
Wahl  V.  Franz,  G.  G.  A.,  49  L.R.A. 
62,  100  Fed.  680  (under  Arkansas 
statute) ;  reversing  81  Fed.  9. 

seSouthworth  V.  Adams,  i  Fed. 
1  (9  Biss.  521). 

87  Gaines  v.  Fuentes,  92  U.  S.  10, 
23  L.  ed.  524.  See  Southworth  v. 
Adams,  11  Eep.  46. 

38Eeed  v.  Reed,  31  Fed.  49  (un- 
der Ohio  statute).  A  Gircuit  Court 
of  the  United  States  has  taken  orig- 
inal jurisdiction  of  a  proceeding  un- 
der the  Oregon  statutes  to  contest 


a  will.  Richardson  V.  Green;  G.  G. 
A.,  61  Fed.  423.    See  supra,  §§  6,  7. 

89  Brodhead  v.  Shoemaker,  1 1 
L.R.A.  567,  44  Fed.  518  (under 
Georgia  statute).  See  supra,  §§6, 
7. 

MByers  v.  McAuley,  149  U.  S. 
608,  37  L.  ed.  867.     See  supra,  §  54. 

41  Foley  V.  Hartley,  72  Fed.  570; 
Re  Foley,  76  Fed.  390;  Re  Foley, 
80  Fed.  949;  Clark  v.  Guy,  114  Fed. 
783.  It  has  been  held  that  a  pro- 
ceeding in  a,  Connecticut  probate 
court  for  the  settlement  of  the  ac- 
.  counts  of  an  execvitor,  cannot  be 
removed,  Glark  v.  Guy,  114  Fed. 
783.  It  has  been  held,  in  Georgia, 
that  a  proceeding  in  the  court 
of  ordinary  of  Georgia,  for  the 
final  settlement  of  a  guardian's 
account,  may  be  removed.  Stafford 
V.  Hightower,  68  Ga.  394.  It  was 
previously  said  that  proceedings  in 
the  State  court,  upon  a  petition  of 
an  administratrix  for  a  final  ac- 
counting, might  be  removed.  Crai- 
gie  v.  McArthur,  ,Fed.  Gas.  No. 
3,341  (4  Dill.  474).  A  District 
Court  of  the  United  States  has  orig- 
inal jui'isdiction  of  a  bill  in  equity, 
whi-ch  prays  that  the  defendant  be 
directed  to  pay  a  certain  portion  of 
the  assets  in  his  hands  to  the  com- 
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It 'has  been  held  that  the  following  cases,  affecting  the  estate 
of  a  decedent,  are  removable:  a  proceeding  in  a  court  of  pro- 
bate, against  the  administrator,  to  compel  payinent  of  a  debt 
owed  by  the  decedent  during  his  life;**  an  action  to  recover 
a  legacy;**  an  application  by  an  illegitimate  child  to  be  per- 
mitted to  share  in  a  decedent's  estate,  because  of  the  alleged 
acknowledgment  of  the  petitioner's  paternity  in  accordance  with 
the  State  statute ;  **  a  special  proceeding  by  an  administrator 
for  leave  to  sell  the  land  of  his  decedent  for  the  payment  of 
debts ;  *°  and  a  suit  by  one  executor  against  another,  who  was 
also  the  surviving  partner  of  the  decedent,  to  compel  an  ac- 
count of  his  administration  of  the  partnership  assets.**  A  suit 
for  divorce  cannot  be  removed,  although  the  plaintiff  demands 
alimony  and  counsel  fees.*'    Proceedings  for  the  condemnation 


plainants,  who  are  part  of  his  next 
of  kin;  but  in  such  case  a  decree 
cannot  be  entered  directing  that 
citizens  of  the  same  State  as  the 
defendant  receive  a  similar  share  of 
such  estate.  Byers  v.  McAviley,  149 
U.  S.  608,  37  L.  ed.  867.  It 
was  held  that  a  Circuit  Court  of 
the  United  States  had  original  ju- 
risdiction of  a  suit  by  a  residuary 
legatee,  who  has  been  bequeathed  an 
annuity,  for  an  accounting  and  for 
the  payment  of  such  annuity  and 
for  the  distribution  of  "the  residu- 
ary estate,  when  ascertained,  be- 
tween herself  and  the  other  residua- 
ry legatees;  all  of  whom  apparently, 
as  well  as  the  complainant,  were 
citizens  of  different  States  from 
4hat  of  the  defendant  trustees  and 
executors,  Corastock  v.  Herron,  C. 
C.  A.,  55  Fed.  803.  A  proceeding 
by  a  widow  in  a  District  Court  of 
Nevada  for  a  partial  distribution  of 
the  estate  of  a,  decedent,  and  for  a 
determination  that  part  of  the  same 
was  separate  property  and  the  rest 
community  property.  Be  Foley,  80 
Fed.  949.  It,  has  been  said,  an  ap- 
plication by  a  widow  for  an  heir's 


support  under  the  statute  of  Geor- 
gia, McElmurray  v.  Loomis,  31  Fed. 
395;  and  a  proceeding  in  Louisiana 
for  the  removal  of  an  executor  and 
the  appointment  of  his  successor. 
Succession  of  Burnside,  34  La.  Ann. 
728. 

*2Hess  V.  Reynolds,  133  U.  S.  73, 
28  L.  ed.  927 ;  Schneider  v.  Eldredge, 
125  Fed.  638..  It  was  held  that  a 
claim  against  the  insolvent  estate 
of  a  deceased  person,  pending  in  the 
superior  court  on  appeal  from  the 
decision  of  the  probate  commission- 
ers, cannot  be  removed  to  the  Cir- 
cuit Court  of  the  United  States  un- 
der Acts  1867,  c.  196.  Du  Vivier  v. 
Hopkinsj  116  Mass.  125,  17  Am. 
Rep.  141. 

«  Wilson  v.  Smith,  66  Fed.  81. 

44i?e  Foley,  76  Fed.  390. 

«  Elliott  V.  Schuler,  50  Fed.  454, 

46  Filer  v.  Levy,  17  Fed.  609  (al- 
though the  liquidating  partner  gave 
a  bond  in  the  State  probate  court 
and  is  an  officer  thereof ) . 

w  Johnson  v.  Johnson,  13  Fed. 
193;  Bowman  v.  Bowman,  30  Fed. 
849;  Chappell  v.  Chappell,  86  Md. 
532. 
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of  land,  when  instituted  by  a  State  for  its  exclusive  benefit, 
are  not  removable,  if  no  Federal  question  is  involved.*'  When 
instituted  by  or  for  the  benefit  of  a  corporation, 'public**  or 
private,^''  between  whom  and'  the  respondent  the  requisite  dif- 
ference of  citizenship  exists,  or  wheii  the  proceeding  arises  under 
.the  Constitution  or  laws  "of  the  United  States,*^  although  in- 
stituted by  a  town  or  other  subdivision  of  the  state,'^  they  may 
be  removed.  Proceedings  upon  a  petition  filed  with  hte  State 
railroad  commissioners,  praying  their  consent  to  the  taking  of 
certain  lands  by  condemnation  proceedings  to  be  subsequently 
instituted,  cannot  be  removed.^'  The  initial  proceeding  for 
the  appraisa,l  by  commissioners,  at  least  when  the  application 
for  their  appointment  is  made  ex  fwrie,  is  usually  considered 
to'  be  purely  administrative  in  its  nature  and  not  to  be  a  suit 
which  can  be  removed.'*  In  some  cases,  when  such  application 
is  upon  notice  and  may  be  opposed,  it  has  been  held  that  the 
proceedings  are  then  removable.**    After  their  appraisal,  when 


*8  Madisonvills  Traction  Co.  v.  St.; 
Bernard  Min.  Co.,  130  Fed.  789,  790. 

49  Metropolitan  Water  Co.  -V.  Kan- 
sas Ctty,  164  Fed.  738;  s.  c,  164 
Fed.  728;  Fishblatt  v.  Atlantic 
Citj^,  174  Fed.  196. 

60  Boom  Co.  V.  Patterson,  98  U. 
S...  403,  25  L.  ed.  206;  Searl ,  v. 
School  District,  124  U.  S.  197,  199, 
31  L.  ed.  415,  416;  Madisonville 
Traction  Co.  v.  St.  Bernard  Mjn. 
Co.,  196  U.  S.  239,  49  L.  ed.  462; 
affirming  130  Fed.  78S.  It  has  been 
held,  in, West  Virginia,  that  a  for- 
eign corporation  cannot  institute 
proceedings  in  the  -  United  States 
Courts  to  condemn  the  land  of  a 
citizen  of  the  State  for  the  use  of 
the  corporation,  and  proceedings  of 
that  nature  instituted  in  the  State 
courts  cannot  be  removed  to  the 
Federal  courts.  Baltimore  &  0.  E. 
Co,  V.  Pittsburg,  W.  &  K.  E.  Co., 
17  W.  Va.  812. 

Bl  Pacific  Railroad  Eemoval  Cases, 
115  U.S.  1,  18j;29.'L.,ed.  319,  325; 
Helena  Power  Transmission  Co.  v. 


Spratt,  46  Fed.  319  (under  Monta- 
na statute) . 

58  Metropolitan  Water  Co.  v.  Kan- 
sas City,  164  Fed.  738;  s.  e.,  164' 
Fed.  728. 

68  New  York,  N.  H.  k  H.  E.  Co. 
V.  Gockcroft,  46  Fed.  881. 

84Bpom  Co.  V.  Patterson,  98  U. 
S.  ,403,  406,  25  L.  ed.  206,  207; 
Pacific  Eailrgad  Eemoval  Cases,  115 
U,  S.  1,  10,  18,  29  L.  ed.  319,  322, 
325;  Searl  v.  School  District,  ,124 
U.  S.  197,  199,  31  L.  ed.  415,  416.,,  , 

6B  Northern  Pac.  Terminal  Co.  y. 
Lowenberg,  18  Fed.  339  (under  Ore- 
gon statutp)  ;  Mineral  Eange  E. 
Co.  V.  Detroit  &  Lake  Superior  Cot- 
ton Co.,  25  Fed.  515  (under  Michi- 
gan statute);,  Colorado  Midland 
Ey.  Co.  V.  Jones,  29  Fed.  193  (un- 
der Colorado  statute),;  Banigan  v. 
Worcester,  30  Fed.  392  (under  Mas- 
sachusetts statute)  ;  Kansas  City  cfe 
Tr.  E.  Co.  V.  Interstate  Lumber  Co., 
37  Fed.  3;  Sugar  Creek,  P.  B.  &  P. 
C.  R.  Co.  V.  McKell,  75  Fed.  34  (un- 
der West  Virginia;  statute)  ;  Postal 
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process  is  issued  by  tke  coui^t  which  appointed  them,  directing 
the  owners  to  show  canse  why  their  report  should  not  be  con- 
firmed, a  removal  may  be  had,  even  though  there  is .  a  subse- 
quent appeal,  upon  which  all  the  matters,  decided  ican  be  re- 
tried.** When,  after  the  appraisal  by  commissioners,  a  trial 
by  jury  can  be  had  upon  demand,  the  proceedings  can  be  re- 
moved at  or  before  the  time  when  such  demand  is  made.*'^ 
When  there  is  no  such  proceeding  in  the  court  of  first  instance, 
a  removal  may  taJse  place  after  an  appeal  to  ainother  courtj 
where  the  question  as  to  the  amount  of  damages  to  be  awarded 
can  be  retried.*'  The  existence  of  a  controversy  as  to  the  right 
to  condemn  the  lands,  which  is  distinct  from  that  of  the  amount 
of  damages  to  be  awarded,  does  not  prevent  a  removal.®  A 
statutory  appeal  from  an  assessment  of  taixes  to  "a  county 
court,"  which,  in  respect  to  such  proceeding,  acts  not  as  a  judi- 
cial body  but  as  a  board  of  commissioners  without  judicial 
power, ,  and  which,  is  only  authorized  to  determine  questions 
of  quantity,  proportion  and  value;  is  not  a  suit  which  can  be 
removed  to  a  Eederal /Court.*"    It  has  been  held  that  proceed- 


Tel.  Cable  Co.  v.  Southern  Ey.  Co., 
88  Fed.  803  {under  North  Carolina 
statute)  ;  Union  Terminal  Ey.  Co. 
V.  Chicago,  B.  &  Q.  E.  Co.,  119  Fed. 
209  (under  Missouri  statute).  But 
see  Searl  v.  School  District,  124  U. 
S.  197,  31  L.  ed.  415  (under  similar 
statute) .  But  it  has  been  held,  .that 
under  a  Connecticut  statute,  which 
requires  the  appointment  of  commis- 
sioners to  be  made  upon  notice, 
there  can  be  no  removal  of  the  pro- 
ceedings. Hartford  &  C.  W.  E.  Co. 
V.  Montague,  94  Fed.  337. 

56  Madisonville  Traction  Co.  v. 
St.  Bernard  Min.  Co.,  196  U.  S. 
239,  49  L.  ed.  462  (under  Kentucky 
statute);   affirming  130  Fed.  789. 

67  Minneapolis,  St.  P.  &  S.  S.  Ey. 
Co.  V.  Nestor,  50  Fed.  1  (under 
North  Dakota  statute) . 

58  Boom  Co.  V.  Patterson,  98  U. 
S.  403,  25  L.  ed.  206;  Pacific  Eail- 
road  Eemoval  Cases,  115  U.  S.  1, 
10,    18,    29    L.    ed.    319,    322,    325;- 


Searl  v.  School  District,  124  U.  S. 
197,  199,  31  L.  ed.  415,  416 j  War-" 
ren  v.  Wisconsin  V.  Ey.  Co.,  Fed. 
Cas.  No.  17,204,  6  Biss.  425  (under 
Illinois  statute)  ;  Hudson  Eiver  R. 
&  T.  Go.  V.  Day,  54  Fed.  545  (under 
New  Jersey  statute)  ;  Terre  Haute 
V.  Eyansville  &  T.  H.  E.  Co.,  106 
Fed.  545  (under  Indiana  statute); 
Kirby  v.  Chicago  &  N.  W.  E.  Co., 
106  Fed.  551  (under  Iowa  statute)  ; 
Myers  V.  Chicago,'  N.  W.  Ey.  Co., 
118  Iowa,  312,  91  N.  W.  1076. 

S9Searle  v.  School  District,  124 
U.  S.  197,  31  L.  ed.  415;  Madison 
Tr.  Co.  V.  Sfc  Bernard  Min.  Co.,  196 
U.  S.  239,  49  L.  ed.  462  (decided  by 
a  divided  court  of  five  to  four)  ; 
Sugar  Creek,  P.  B.  &  P.  C.  E.  Co. 
v.  McKell,  75  Fed.  34;  Helena  Pow- 
er Transmission  Co.  v.  Spratt,  146 
Fed.  310   (under  Montana  statute). 

60  Upsher  County  v.  Eich,  135  U. 
S.  467,  34  L.ied.  196  (under  West 
Virginia  statute). 
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ings  before  the  Oregon  board  of  control  by  the  users  of  water 
in  a  stream' to  determine. the  rights  of  the  appropriators  there- 
of,** and  in  a  court  with  full  judicial  powers  under  the  Illinois 
statute  to  assess  real  estate  for  the  cost  of  a  sewer  in  propor- 
tion to  thei  benefits  derived  from  the  same,  are  not  removable ;  ** 
that  proceedings  under  the  Indiana  ^  and  Missouri  **  statutes 
for  the  establishment  and,  under  the  laws  of  North  Dakota,  to 
collect  delinquent  taxes, *°  may  be  removed. 

Proceedings  upon  a  claiin  presented  to  a  board  of  county 
o;fl&cers  cannot  be  removed  vyhile  they  are  pending  before  such 
board..**  It  has  been 'held,  however,  that  an  appeal  to  a  court 
of'  record  from  the  decision  of  a  county  board  upon  such  a 
claim  may  be  removed.*''  In  such  a  case,  the  claimant  was 
considered  to  be  the  plaintiff,  although  the  appeal  had  been 
taken  by  a  taxpayer  from  a  decision. allowing  the  claim.** 

A  creditor's  bill,  founded, upon  a  judgment,  of  a  State  or 
Federal  court,  may  be  removed,  when  the  requisite  difference 
of  citizenship  exists.*'  It  has  befen  held:  that  a  creditor's  bill, 
when  the  plaintiff  has  not  reduced  his  claim  to  judgment,  can- 
not, be,  removed,  although  the  State  practice  authorizes  such  a 
suit;™  that  a  bill  in  equity  to  enforce  the  lien  of  an  attach^ 
ment  by  the  plaintiff,  having  a  simple  contract  debt  or  claim 
for  unliquidated  damages,  can  be  removed ;  '*  and  that  a  gar- 
nishee proceeding,'  after  judgment,  is  to  be  considered  as  a  new 
suit,  which  may  be  reversed  by  the  garnishee,  when  his  citi- 
zenship is  different  from  that  of  the  original  plaintiff  and 
defendant." 

61  Re  Silvies  River,  199  Fed.  495.  33  L.  ed.  674   (under  Indiana  stat- 
es lie   City    of   Chicago,    64   Fed.  ute)  ;  Fuller  v.  Colfax,  14  Fed.  177 

897;     criticised     in    Re    Stutsman  (under  Nebraska  statute). 

County,  88  Ffed.  341.  eSTullock  v.  Webster  CouHty,  40 

63  Re  Jarnecke  Ditch,  69  Fed.  161.  Fed.  706. 

64  Drainage    Dist.    No.  - 19,    Cald-  69  Kalamazoo      Wagon      Co.      v. 
well  County,  Mo.  v.  Chikgo, '  M.  4  Suavely,  34  Fed.  823. 

St.  P.  Ry.  Co.,  198  Fed.  253.  to  Gates  v.  Allen,  149  U.  S.  451, 

-66i?e  Stutsman  County,   88  Fed.  37  L.  ed.  804;   First  Nat.  Bank  v. 

33Y.  Pragler,  C.  C.  A.,  91  Fed.  689;  su- 
es Gumee  r.  Brunswick,  Fed.  Gas.  pra,  §§  82,  83. 

No.  5,872   (1  Hughes,  270);  Fuller  TiCraddoek  v.   Fulton,   140   Fed. 

V.   Colfax  Cdunty,  14  Fed..  177    (4  426. 

McCi-ary   535).  '2  Baker  v.   Duwamish  Mill   Co., 

67  Delaware     County     Gom'rs    y.  149  Fed.  612. 

Diebold,  S.  &  L.  Co.,  133  U.  S.  &3, 
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A  suit,  which  is  ancillary,  and  supplemental  to  one  previous- 
ly brought  in  a  State  court,  and  which  is  so  connected  with  the 
original  suit  as  to  form  an  incident  thereto,  and  to  be  substan- 
tially a  continuation  thereof,  cannot  be  removed  into  District 
Court  of  the  United  States,  unless  the  original  suit  has  been 
previously,  or  may  be,  simultaneously,  removed.''^  .  It  has  been 
said,  that  "there  is  no  langnaage  in  any  removal  act,  which  jus- 


's Barrow  v.  Hunton,  99  U.  S.  80; 
82,  25  L.  ed.  407,  408:  Marshall  v. 
Holmes,  141  U.  S.  589,  35  L.  ed. 
870;  Webber  v.  Humphreys,  Fed. 
Cas.  No.  17,326  (5  Dill".  223); 
Chapman  v.  Barger,  Fed.  Cas.  No. 
2,603  (4  Dill.  557)  ;  Buford  v.  Stro- 
ther,  10  Fed.  406  (3  McCrary, 
253)  ;  Poole  v.  Thatcherdeft,  19 
Fed.  49;  Flash  v.  Dillon,  22  Fed. 
1;  Richmond  &  D.  E.  Co.  v.  Find- 
ley,  32  Fed;.  641;  Wolcott  v.  Aspen 
M.  &  S.  Co.,  34  Fed.  821;  Kalama- 
zoo W.  Co.  V.  Snavely,  34  Fed.  823. 
See  supra,  §  51.  It  has  been  held 
that  the  following  cases  are  not  re- 
movable: proceedings  to  determine 
the  disposition  of  a,  fund  which  has 
been  deposited  in  the  registry  of  a 
State  court  to  await  its  further  or- 
der ( Daugherty  v.  Sharp,  171  Fed. 
406)  ;  proceedings  Where  an  ac- 
tion has  been  brought  against  ati  in- 
solvent corporation  for  the  seques- 
tration of  its  property  and  the 
appointment  of  a  receiver  under  the 
special  provision  of  Gen,  St.  Minn. 
1878,  c.  76,  in  the  State  court,  and 
a  creditor,  who  is  a  citizen  of  an- 
other State,  has,  by  order  of  that 
court,  obtained  leave  to  be  made  a 
party  to  the  suit,  he  must  proceed 
by  supplemental  bill  or  complaint 
to  become  such  party,  and  as  this  is 
not  an  original  suit,  but  an  ancilla- 
ry and  auxiliary  proceeding,  where 
the  parties  to  the  original  suit  are 
citizens  of  the  State  of  Minnesota, 
he  cannot  remove  the  case  into  the 


Federal  court.  Hospes  v.  North- 
western Mfg.  &  Car.  Co.,  22  Fed. 
565.  It  was  said  that,  where  a  re- 
ceiver, appointed  by  a  State  court 
in  the  interest  of  the  creditors  of  a 
construction  company,  proceeds  with 
the  work  of  construction  by  entering 
into  contracts,  &c.,  the  fact  that  a 
controversy  arises  between  him  and 
a  contractor,  or  between  a  contractor 
and  other  claimants  of  a  common 
fund,  does'  not  entitle  the  contractor 
to  remove  the  cause  to  a  Federal 
court,  especially  after  the  State- 
court  has  proceeded,  without  objec- 
tion, to  adjudicate  upon  the  rights 
ofHhe  parties.  Buell  v.  Cincinnati, 
E.  &,Q.  Const.  Co.,  9  Fed.  351  (10 
Biss.,  555.  Supplementary  to  execu- 
tion, Webber  V.  Humphreys,  5  Dill. 
223;  Poole  V.  Thatcherdeft,  19  Fed. 
49;  Buford  v.  Strother,  3  McCrary, 
253 ;  s.  o.,  10  Fed.  406 ; ,  Flash  v. 
Dillon,  22  Fed.  1.  A  supplemental 
bill  to  bring  in  newly  discovered 
property  of  defendant,  after  a  de- 
cision of  the  original  bill  on  its 
merits,  will  not  be  removed  from 
the  State  court  to  the  United  States 
Circuit  Court.  Smith  f.  St.  Lpiiis 
Mut.  Life  Ins.  Co.,  3  Tenn.  Ch.  350; 
including  an  application  for  the  ap- 
pointment of  a  receiver  in  such 
supplementary  proceedings,  Coeur 
d'Alene  Ry.  &  N.  Co.  v.  Spalding, 
C.  C.  A.,  93  Fed.  28;  and  applica- 
tions by  claimants  of  property, 
which  has  been  seized  under  execu- 
tion, First  Nat.  Bank  v.  Turnbell, 
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16  Wall.  190,  21  L.  ed.  296;  FlaslV 
V.  Dillon,  22  Fed.  1;  Hochstadter  v. 
Harrison,  71  6a.  21;  suits  for  in- 
junctions against  the  sale  under  ex- 
ecution of  land,  Lawrence  v.  Mor- 
gan's Louisiana  &  T.  E.  &  S.  S.  Co., 
121  U.  S.  634,  7  Sup.  Ct.  1013,  30 
L.  ed.  1018;  Besser  v.  Munford,  63 
6a.  446;  6oodrich  v.  Hunton,  29 
La.  Ann.  372;  Watson  v.  Bondurant, 

30  La.  Ann.  1;  Calhoun  v.  Levy,  33 
La.  Ann.  1296;  Ralston  v.  British 
&  American  Mortg.  Co.,  37  La.  Ann. 
193 ;  Edwards  Mfg.  Co.  V;  Sprague, 
76  Maine,  53;  Rogers  v.  Rogers 
(New  York),  1  Paige,  183;'  Or  chat- 
tels, Kelly,  Maus  &  Co.  v.  Sioux 
Nat.  Banic,  81  Fed.  3;  proceedings 
by  or  against  strangers  to  the  orig- 
inal suit,  in  connection  with  gar- 
nishee process,  Pratt  v.  Albright,  9 
Fed.  634  (10  Biss.  511);  Buford  v. 
Strother,  10  Fed.  406  (3  McCrary, 
253)  ;  Poole  V.  Thatcherdeft,  19  ]?ed. 
49;  or  attachments.  King  v.  Shep- 
herd, 20  Fed.  337;  contra,  when 
property  in  the  hands  of  a  Federal 
collector  of  customs  had  been  at- 
tached, Fischer  v.  Daudistal,  9  Fed. 
145.  It  is  doubtful  whether  a  re- 
moval can  be  had  of  an  action  of 
replevin  against  the  sheriff  to  re- 
cover property,  on  which  he  has 
levied  by  writ  of  attachment,  Burn- 
ham  V.  First  Nat.  Bank,  C.  C.  A., 
53  Fed.  163.  A  suit  in  equity  by  a 
tenant  to  set  up  a  defense  to  ,an 
action  of  ejectment,  which^'  by  the 
State  practice  he  might  have  plead- 
ed in  that  action,  Chapman  v.  Bar- 
ger.  Fed.  Gas.  No.  2,603  (4  Dill. 
557);  Richmond  &  D.  R.  Co.  v. 
Findley,  32  Fed.  621.  See  Cable  v. 
Ellis,  110  U.  S.  389,  28  L.  ed.  186; 
Johnson  v:  Christian,  125  U.  S.  642, 

31  L.  ed.  820.  A  proceeding  by  the 
plaintiff  after  a  decree  establishing 
his  right  to  the  products  of  a  mine. 

Fed.  Prac.  Vol.  11.-112. 


to  enforce  his  rights  iiiider  .such  de- 
cree against  the  defendant  to  the 
original  suit  and  a  third  person, 
who  claims  a  superior  title  by  pur- 
chase, Wolcott  V.  Aspeii,  M.  &  S. 
Co.,  34  Fed.  821.  A  proceeding  un- 
der a  State  statute  to  charge  with 
liability,  to  the  extent  of  corporate 
assets  in  their  hands,  the  dii'ectors 
of  a  railway  company,  which  has 
passed  out  of  existence  pending  a 
suit  against  it,  Houston  &  Texas 
Cent.  R.  Co.  y.  Shirley,  111  U.  S. 
358,  28  L.  ed.  455.  See  also  Hospes 
V.  N.  W.  Mfg.  &  C.  Co.,  22  Fed.  565. 
A  bill  in  equity  setting  up  a  prior 
judgment  for  damages  for  a  nui- 
sance, and  an  action  pending  at  law 
for  the  same  purpose,  which  prays 
consolidation,  a  perpetual  injunc- 
tion and  damages  subsequent  to  the 
beginning  of  the  pending  action  at 
law;  Ladd  v.  West,  55  Fed.  353; 
and  a  bill  of  review  for  errors  ap- 
parent upon  the  face  of  the  record, 
Barrow  V.  Hunton,  99  U.  S.  80,  25 
L.  ed.  407;  Coodrich  v.  Hunton,  29 
La.  Ann.  372;  Ranlett  v.  Collier 
White  Lead  Co.,  30  La.  Ann.  56; 
Jackson  v.  Gould,  74  Maine,  564; 
or  for  fraud,  Nougue  v.  Clapp,  101 
U.  S.  551,  25  L.  ed.  1026;  Graham 
V.  Boston,  H.  &  E.  R.  Co.,  118  U.  S. 
161,  177,  30  L.  ed.  196,  204;  Mar- 
shall V.  Holmes,  141  U.  S.  589,  600, 
35  L.  ed.  870;  874;  Caswell  v.  Cas- 
well, 24  111:  App.  548;  aflSrmed  120 
111.  377,  11  N.  E.  342;  without 
showing  that  the  facts  constituting 
the  fraud  were  not  within  the 
knowledge  of  the  complainants  be- 
fore the  rendition  of  the  decree,  or 
could  not  have  been  discovered  in 
time  to  bring  them  in  some  appro- 
priate mode  to  the  attention  of  the 
State  court,  while  the  decree  was 
within  its  control.  It  has  been  held 
that  the  following  cases  are  remote 
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able,  when  the  requisite  diilerence 
of  citizenship  exists:  a  bill  in 
equity,  such  as  one  to  reform  an  in- 
surance policy,  which  is  filed  in  aid 
of  a  suit  of  law  and  seeks  to  pre- 
vent a,  party  from  availing  himself 
of  an  inequitable  claim  or  defense 
in  a  pending  suit  at  Common  law, 
Charter  Oak  Fire  Ins.  Co.  v.  Star 
Ins.  Co.,  Fed.  Cas.  No.  2,623  (6 
Blatchf.  208)  ;  or  to  enjoin  a  con- 
demnation proceeding  when  the  re- 
lief prayed  could  not  have  been 
obtained  in  the  pending  action, 
Georgia  R.  &  Banking  Co.  v.  At- 
lantic P.  Tel.  Cable  Co.,  152  Fed. 
991.  A  bill  to  set  aside  a  judgment 
or  decree  of  a  State  court  for  mis- 
take, Pelzer  Mfg.  Co.  v.  Hamburg 
B.  F.  Ins.  Co.,  62  Fed.  1 ;  or  fraud, 
Johnson  v.  Waters,  111  U.  S.  640, 
667,  28  L.  ed.  547,  556;  Arrowsmith 
V.  Gleason,  129  U.  S.'  86,  101,  32 
L.  ed.  630,  635 ;  Marshall  v.  Holmes, 
141  U.  S.  589,  600,  35  L.  ed.  870, 
874;  Carver  v.  Jarvis-Conklin  Mtge. 
Tr.  Co.,  73  Fed.  9 ;  which  mistake  or 
fraud  could  not,  with  the  exercise 
of  reasonable  diligence,  have  been' 
discovered  before  the  decree  passed 
beyond  the  control  of  the  State 
court;  a  creditor's  bill  founded  on  a 
State  judgment,  Kalamazoo  Wagon 
Co.  v.  Suavely,  34  Fed.  823.  Where 
a  petition  for  intervention  charged 
fraud  or  want  of  jurisdiction,  with- 
out an  attack  on  any  final  judg- 
ment, but  only  interlocutory  orders, 
it  was  held  that  the  intervenors 
might  remove  the  cause,  Re  Iowa  & 
M.  Const.  Co.,  10  Fed.  401  (3  Mc- 
Crary,  310).  A  suit  begun  by  a 
petition  asking  for  an  injunction 
against  the  enforcement  of  pre- 
vious judgments  against  the  plain- 
tiff and  alleging  extinguishment  by 
a  compensation,   error  of  fact  and 


law,  the  nullity  of  the  judgments 
sought  to  be  enforced,  Stackhouse 
V.  Zunts,  15  Fed.  481  (4  Woods, 
171 ) .  Where  a  distress  warrant  is- 
sued by  a  justice  of  the  peace  was 
levied  on  land,  and  the  defendant 
therein  filed  a  "plea,"  which  was 
subsequently  dismissed;  held  that 
such  dismissal  terminated  the  pro- 
ceedings in  that  court;  and  that  a 
subsequent  equitable  action  to  re- 
strain the  progress  of  the  warrant 
was  a  new,  distinct,  and  original 
action,  and  not  a  mere  ancillary 
proceeding  to  the  justice  court  ac- 
tion, and  was  removable.  Withers 
v.  John  Hopkins  Place  Sav.  Bank, 
104  Georgia,  89,  30  S.  E.  766.  A 
proceeding  to  enforce  a  judgment 
purporting  to  have  been  entered  by 
confession,  Lockhart  v.  Morey,  31 
Fed.  497.  A  bill  filed  by  a  stranger 
to  a  previous  suit  and  decree  in 
order  to  prevent  the  execution  of 
such  decree  by  a  levy  upon  prop- 
erty, of  which  the  complainant  was 
the  owner  before  the  former  suit 
"was  brought,  Bondurant  v.  Watson, 
103  U.  S.  281,  26  L.  ed.  447;  Wat- 
son V.  Bondurant,  Fed.  Cas.  No. 
17,278  (2  Woods,  166).  An  action 
of  replevin  against  a  sheriff,  who 
has  levied  a  writ  ol  execution  on 
chattels  claimed  by  a  stranger  to 
the  writ,  Kern  v.  Huidekoper,  103 
U.  S.  485,  26  L.  ed.  354.  A  suit  by 
a  s,econd  mortgagee  to  redeem  prop- 
erty from  a  foreclosure  in  a  suit  to 
which  he  was  not  a  party.  Title 
Guarantee  &  Trust  Co.  v.  Stude- 
baker,  100  Fed.  358.  A  proceeding 
to  enforce  an  attorney's  lien,  Pettus 
V.  Georgia  R.  &  Banking  Co.,  Fed. 
Cas.  No.  11,048  (3  Woods,  620). 
A  proceeding  to  enjoin  a  stranger 
from  violating  a  decree  previously 
entered,  Hatch  v.  Preston,  Fed.  Cas. 
No.    6,208    (1   Biss.   19)  ;    Ward  v. 
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tifies  the  removal  of  a  cause  from  a  State  court  to  a  Federal 
court,  on  the  ground  that  it  is  ancillary  to  a  suit  in  a  Federal 
court."  '* 


Congress  Const.  Co.,  C.  C.  A.,  99 
Fed.  598.  It  was  held  that  a  suit 
hy  a  judgment  creditor  to  subject 
land  in  the  name  of  the  debtor's 
brother  on  the  grotind  that  the  pur- 
chase price  was  paid  by  the  debtor, 
and  the  deed  taken  in  the  brother's 
name  to  defraud  creditors,  is  not 
supplementary  to  the  original  suit, 
but  an  independent  proceeding,  and 
removable,  Kalamazoo  Wagon  Co.  v. 
Suavely,  34  Fed.  823.  It  was  held 
that  an  hypothecary  action  aga,inst 
a  third  possessor  of  mortgaged  lands, 
who  was  not  a  party  to  the  previous 
suit,  and  judgment  of  the  plaintiff 
against  the  former  owner  of  the 
property,  is  a  new  suit,  and  not  the 
mere  continuation  of  the  previous 
suit,  so  that  for  a  diversity  of  citi- 
zenship the  action  may  be  removed 
to  the  Federal  court,  though  the 
previous  suit  could  not  have  been 
removed,  Garrett  v.  Bonner,  30  La. 
Ann.  1305.  A  proceeding  under  a 
statute  of  Arkansas,  which  directs 
that,  where  lands  are  sold  by  a 
sheriff  or  other  public  ofl&cer,  the 
purchaser  is  authorized  to  institute 
proceedings'  in  a  court  calling  on 
all  persons  to  come  in  and  show 
cause  why  the  sale  should  not  be 
confirmed,  is  removable  conformably 
to  the  act  of  Congress,  Parker  y, 
Overman,  18  How.  137,  15  L.  ed. 
318.  Where  the  necessary  diversity 
of  citizenship  exists  the  following 
cases  may  also  be  removed  r  a  suit 
in  which  a  Sta,te  court  has  appoint- 
ed a  receiver,  Re  Iowa  &  M.  Const. 
Co.,  10  Fed.  401.  A  suit  for  the~ 
appointment  of  a  receiver  ancillary 
to  '  one  previously  appointed  by  a 
court   in   another   suit,   Shinney   v. 


N.  A.  Sav.,  L.  &  B'g  Co.,  97  Fei.  9. 
A  suit  by  bondholders  to  foreclose 
a  lien  paramount  to  the  rights  of 
the  stockholders.  Who  had  procured 
an  order  of  a  State  court  placing 
trustees  in  possession  of  the  prop- 
erty, Scott  V.  Clinton  &  S.  K.  Co., 
Fed.  Cas.  No. -12,527  (6  Biss.  529). 
A  feigned  issue  in  Pennsylvania  to 
try  the  validity  of  a  judgment  ob- 
tained by  a  creditor,  which -is  at- 
tacked as  fraudulent.  Fuller  v. 
Wright,  23  Fed.  833;  and  a  motion 
under  the  Missouri  statutes,  Mo.  K. 
S.,  §  2517.  An  application  for  an  ex- 
ecution against  a  stockholder  after 
judgment  and  return  of  execution 
against  his  corporation,  Lackawan- 
na, C.  &  I.  Go.  V.  Bates,  56  Fed. 
737;  overruling  Webber  v.  Humph- 
reys, Fed.  Cas.  No.  17,326  (5  Dill. 
223).  It  was  held:  that  a  suit 
originally  instituted  in  a  State 
court  by  an  executor,  legatee,  who 
also  sued  as  the  agent  of  other 
legatees,,  nonresidents,  claiming  a 
sum  of  money  from  a  liquidating 
partner  as  due  to  the  succession  of 
his  deceased  partner,  was  not  an 
action  merely  incidental  to  the  set- 
tlement of  his  succession  of  the  de- 
ceased- partner;  nor  an  action  sup- 
plemental to  or  auxiliary  of  any 
pending  proceeding  in  such  succes- 
sion; nor  in  any  sense  an  ancillary 
sviit;  but  a  separate,  distinct,  and 
independent  suit,  removable  on  the 
application  of  either  party  litigant. 
Filer  v.  Levy,  17  Fed.  609. 

MTaft,  J.,  in  Gillmore  v.  Her- 
rick,  93  Fed.  525  (when  granting 
a  motion  to  remand  a  suit  brouglit 
in  a  State  court  against  a  Federal 
receiver  to  cover  less  than  $2,000 ) . 
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A  Federal  court  cannot  acquire  jurisdiction  by  removal  of 
proceedings,  of  which  the  State  courts  had  no  jurisdiction.''* 
And  this  was  said  to  be  the  case,  where  the  State  court  had  a 
limited  jurisdiction,  and  the  suit  sought  to  be  removed  was  not 
within  the  same.''®  After  the  removal  of  a  suit  by  a  party  who 
has  filed  no  general  appearance  in  the  State  or  Federal  court, 
a  motion  may  be  made  by  the  defendant  to  set  aside  the  service 
of  process  upon  him  and  the  case  may  be  then  dismissed  for 
that  reason.'"' 

§  539.  Removals  when  there  are  improper  parties 
plaintiff.  Where  it  appeared  on  the  face  of  the  bill,  that  a 
person  had  been  improperly  joined  with  others  as  a  plaintiff; 
it  has  been  held,  that  his  citizenship  should  be  disregarded 


To  the  same  effect  are  the  rulings 
of  Baker,  J.,  in  Eay  v.  Pierce,  81 
Fed.  881;  Thompson,  J.,  in  Pitkin 
V.  Cowen,  91  Fed.  599.  See  also 
State  Trust  Co.  v.  Kansas  City,  P. 
&  G.  R.  Co.,  110  Fed.  10.  Contra, 
Hanford,  J.,  in  Carpenter  v.  North- 
er.n  Pac.  R.  Co.,  75  Fed.  850;  Phil- 
lips, J.,  in  Sullivan  v.  Barnard,  81 
Fed.  886;  Marshall,  J.,  in  Shinney 
V.  North  American  Savings,  Loan 
&  Building  Co.,  97  Fed.  9.  But  see 
Cornue  v.  Ingersoll,  C.  C.  A.,  176 
Fed.  282,  and  §  51,  supra. 

In  People's  Bank  v.  Calhoun,  102 
U.  S.  256,  260,  262,  26  L.  ed.  101, 
102,  103,  it  was  held  that,  by  con- 
sent, it  suit  might  be /removed,  in 
which  an  attachment  had  been  lev- 
ied upon  property  in  the  possession 
of  a  receiver-  previously  appointed 
by  a  Federal  court,  although  con- 
sent could  not  confer  jurisdiction; 
and  it  was  said,  by  Miller,  J.,  that 
a  removal  might  have  been  com- 
pelled against  the  consent  of  the 
plaintiff. 

76  Goldey  v.  Morning  News,  156 
U.  S.  518,  39  L.  ed.  517;  Wabash 
W.  R.  Co.  V.  Brow,  164  U.  S.  271, 
41  L.  ed.  431 ;  National  Accident 
Society  v.  Spiro,  164  U.  S.  281,  41 


L.  ed.  435;  Summers  v.  White,  C. 
C.  A.,  71  Fed.  106;  Auracher  v. 
Omaha  &  St.  L.  R.  Co.,  102  Fed. 
1;  Cady  v.  Associated  Colonies,  119 
Fed.  420  i  Crowley  v.  Southern  Ry. 
Co.,  139  Fed.  851;  Thacker  Coal  & 
Coke  Co.  V.  Norfolk  &  Western  Ry. 
Co.,  171  Fed.  271.  It  wag  so  held: 
where  an  action  was  brought  in  a 
State  court  upon  a  cause  of  action, 
of  which  the  Federal  courts  had  ex- 
clusive jurisdiction,  namely,  to  re- 
cover overcharges  under  the  Inter- 
state Commerce  law,  Auracher  v. 
Omaha  &  St.  L.  R.  Go.,  102  Fed.  1; 
Sheldon  v.  Wabash  R.  Co.,  105  Fed. 
785;  R.  J;  Darnell,  Inc.  v.  Illinois 
Cent.  R.  Co.,  190  Fed.  656.  Where 
it  was  instituted  in  what  was  sup- 
posed to  be  a  State  court,  but  in 
one  which  the  Supreme  Court  of 
the  State  subsequently  held  had  no 
legal  existence,  Crowley  v.  Southern 
Ry.  Co.,  139  Fed.  851. 

■J'B  Fidelity  Trust  Co.  v.  Gill  Car 
Co.,  25  Fed.  737. 

''"'  Goldey  v.  Morning  News,  156 
U  S.  518,  39  L.  ed.  517;  Wabash 
W.  R.  Co.  V.  Brow,  164  U.  S.  271, 
41  L.  ed.  431;  National  Accident 
Society  v.  Spiro,  164, U.  S.  281,  41 
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when  determining  the  rights  of  the  defendants  to  a  removal.^ 
Thus,  where  it  appeared,  on  the  face  of  the  bill,  that  one  of 
a  number  of  plaintiffs  was  not  entitled  to  relief,  and  that  the 
others  were  the  real  parties  litigant;  his  joinder  did  not  pre- 
vent a  removal.*  Where,  in^  a  suit  for  a  partition,  plaintiff 
sued  in  his  own  right,  and  also  as  the  next  friend  of  two  in- 
fants, to  whom  he  was  in  nowise  related,  those  infants  being 
citizens  of  the  same  State  as  the  defendants,  and  of  a^  different 
State  from  that  of  the  plaintiff;  it  was  heldj  that  the  infants 
were  improperly  joined  as  plaintiffs;  should  be  considered  as 
defendants;  and  that  such  misjoinder  could  not  prevent  a  re- 
moval.^ Where  the  legal  owner  of  a  cause  of  action,  and  the 
equitable  assignees  of  different  parts  of  the  same,  joined  in 
an  action  at  law ;  it  was  held,  that  the  citizenship  of  the  plain- 
tiff having  the  legal  cause  of  action  alone  could  affect  the  right 
of  removal.*  Where  one  of  several  plaintiffs  is  properly  joined ; 
but  his  presence  is  not  indispensable  to  the  ma,intenance  of  a 
bill;  itjhas  been  held, !  that  his  citizenship  must  be  considered 
when  the  right  of  removal  is  determined.*  Thus,  the  voluntary 
joinder  of  a  number  6f  complainants  in  enforcing  a  common  lia- 
bility of  the  defendants,  upon  which  they  might  have  sued 
separately,  has  the  same  effect  on,  the  right  of  removal  because 
of  difference  of  citizenship,  as  if  they  had  been  compelled  to 
unite.®  Where  it  is  alleged  in  the  petition  for  removal,  and 
proved  to  the  satisfaction  of  the  Eederal  court,  that  one  of  the 
plaintiffs  has  no  interest  in  the  controversy;  the  removal  will 
be  allowed.' 

§  540.  Removals    when    there    are    improper    parties 
defendant.       Where    persons   are   made   defeiidants,    against 

L.  ed.  435 ;  Cady  v.  Associated  Colo-  America,  151  U.  S.  368,  38  L.  ed. 

nies,  119  Fed.  420.  195;    Florida  Cent.  &  P.  R.  Co.  v. 

§  539.     IMcHenry  v.  New  York,  Bell,  176  U.  S.  321,  44  L.  ed.  486; 

P.  &  0.  R.  Co.,  25  Fed.  6?;  Over  v.  James  v.  Thurston,  6  R.  I.  428. 

Lake   Erie   &   W.   R.    Co.,    63    Fed.  6  Peninsular    Iron    Co.    v.    Stone, 

34;   Jarvis  v.  Crozier,  98  Fed.  753.  121  U.  S.  631,  30  L.  ed.  1020;  Mer- 

2  McHenry  v.  New  York,  P.  &  0.  chants  Cotton  Press  &  Storage  Co. 
R.  Co.,  25  Fed.  65.  v.  Insurance  Co.  of  North  America; 

3  Jarvis  v.  Crozier,  98  Fed.  7^53.  15]  U.  S.  368,  38  L.  ed.  195;  Flori- 

4  Over  V.  Lake  Erie  &  W.  R.  Co.,  da  Cent.  &  P.  R.  Co.  v.  Bell,  176 
63  Fed.  34.  U.  S.  321,  44  L.  ed.  486. 

5  Merchants'  Cotton  Press  &  Stor-  7  McHeiif  y  v.  New  York,  P.  &  O. 
age  Co.  v.  Insurance  Co.  of  North  R.  Co.,  25  Fed.  65. 


1782 


EEMOVAL  OF  CAUSES. 


[§:540 


whom  no  relief  is  prayed,  and  their  presence  is  not  essential 
to  a  complete  disposition  of  the  controversy ;  ^  or  where  the 
plaintiff's  pleading  states  no  cause  of  action  against  defendants, 
against  whom  relief  is  prayed,  and  it  manifestly  appears  that 
they  were  joined  in  the  suit  forr  the  purpose  of  preventing 
a  removal ;  ^  or,  where  it  is  alleged  in  the  petition  of  removal, 
and  is  proved  to  the  satisfaction  of  the  District  Court  upon  a 
motion  to  remand,  that  parties,  against  whom  relief  is  prayed, 
and  the  complaint  or  declaration  states  a  cause  of  action,  in 
fact  have  no  connection  therewith,  the  allegations  in  the  plain- 
tiff's pleading  to  that  effect  being  intentionally  false;  the  action 
may  be  removed  if  the  requisite  difference  of  citizenship  exists 
between  the  plaintiff  and  the  remaining  defendants.'      The 


§  540.  1  Arapahoe  County  v. 
Kansas  Pac.  Ky.  Co.,  Fed.  Cas.  No. 
502  (4  Dill.  277)  ;  Chattanooga,  R. 
&  C.  E.  Co.  V.  Cincinnati,  N.  0.  & 
T.  P.  Ey.  Co.,  44  Fed.  456. 

2  Nelson  v.  Hennessey,  33  Fed. 
113;  Chattanooga,  E.  &  C.  K.  Co.  v. 
Cincinnati,  N.  0.  &  T.  P.  Ey.  Co., 
44  Fed.  456;  Eivers  v.  Bradley,  53 
Fed.  305;  Hukill  v.  Maysville  &  B. 
S.  E.  Co.,  72  Fed.  745;  Prince  v. 
Illinois  Cent.  E.  Co.,  98  Fed.  1; 
Mahon  v.  Somers,  112  Fed.  174; 
Loop  V.  Winters'  Estate,  115  Fed. 
362;  Sidway  v.  Missouri  Land  & 
Live  Stock  Co.,  116  Fed.  381;  Kelly 
V.  Chicago  &  A.  Ey.  Co.,  122  Fed. 
286;  Carothers  v.  McKinley  Mining 
&  Smelting  Co.,  122  Fed.  305 ;  Bryce 
V.  Southern  Ey.  Co.,  122  Fed.  709; 
Henry  v.  Illinois  Cent.  E.  Co.,  132 
Fed.  715;  Boatmen's  Bank  v.  Fritz- 
len,  C.  C.  A.,  135  Fed.  650,  aff'd 
as  Fritzlen  v.  Boatmen's  Bank,  212 
U.  S.  364;  Axline  V.  Toledo,  W.  Va. 
&  0.  E.  Co.,  138  Fed.  169;  Curtis 
V.  Cleveland,  C,  C.  &  St.  L.  Ey.  Co., 
340  Fed.  777;  Iowa  Lillooet  Gold 
Min.  Co.  V.  Bliss,  144  Fed.  446; 
Cella  V.  Brown,  C.  C.  A.,  144  Fed. 
742;  Chicago,  E.  I.  &  P.  Ey.  Co. 
V.   Stcpp,    151    Fed.    908;    Floyt   v. 


Shenango  Furnace  Co.,  186  Fed. 
539;  McAllister  v.  Chesapeake  &  0. 
Ey.  Co.,  198  Fed.  660;  Slaughter  v. 
Nashville,  C.  &  St.  L.  Ey.  Co.  (Ken- 
tucky), 91  S.  W.  744,  28  Ky.  Law 
Rep.  1195;  Eastin  &  Knox  v.  Texas 
&  P.  Ey.  Co.  (Texas),  92  S.  W. 
838;  judgment  reversed  Texas  &  P. 
Ey.  Co.  V.  Eastin  &  Knox  (Civ. 
App.),  89  S.  W.  440.  Where  the 
complaint  charges  negligence  gener- 
ally against  several  defendants  and 
does  not  allege  with  reasonable  defi- 
niteness  the  facts  which  show  that 
the  cause  of  action  is  joint,  that 
may  be  an  indication  of  the  fraudu- 
lent joinder.  Eeinartson  v.  Chicago 
Great  Western,  Ey.  Co.,  174  Fed. 
707. 

*  Wecker  v.  National  Enameling 
&  Stamping  Co.,  204  U.  S.  176,  51 
L.  ed.  430.  There,  it  was  proved 
by  the  removing  defendant:  that 
his  co-defendant,  whose  citizenship 
was  the  same  as  that  of  plaintiff,, 
had  absolutely  no  connection  with 
the  injury,  for  which  plaintiff  sued; 
and  the  removal  was  allowed.  It 
did  not  appear  that  the  plaintiff 
knew  all  this  party's^  true  relation 
to  the  transaction.  The  court  said 
(185)  :      "Even  in  cases  where  the 


§  540] 


IMPEOPEE   PAETIES    DEFENDANT. 


1783 


fact  that  the  complaint  is  as  to  oAe  of  the  defendants  demurra- 
ble is  in  itself  insufficient  to  justify  a  removal  by  the  other.* 
The  fact,  that  plaintiff  has  previously  sued  the  defendant  seek- 
ing the  removal  alone  upon  the  same  cause  of  action,  and  that 
upon  the  removal  of  the  former  suit  he  discontinued  the  same 
and  brought  the  present  suit,  joining  another  defendant,  is  a 
circumstance  tending  to  show  that  the  joinder  is  fraudulent ;  ® 
but  if  the  fraud  is  denied,  this  has  been  held,  not  to  be  suffi- 
cient in  the  absence  of  other  evidence  to  justify  a  removal.® 
The  fact,  that  a  defendant,  whose  presence  prevents  a  removal, 
is  not  pecuniarly  responsible,  does  not  make  him  either  a  nomi- 
nal or  a  sham  party.''  An  action  cannot  be  removed,  however, 
when  one  of  the  defendants  is  a  citizen  of  the  same  State  as 
that  of  the  plaintiff,  and  either  the  complaint  shows  a  cause  of 
action  against  all  the  defendants,  which  is  both  joint  and  sev- 
eral, whether  upon  tort  or  contract,  and  the  plaintiff  has  elected 
to  make  the  same  joint;  *  or  where,  according  to  the  law  of  the 


direct  issue  of  fraud  is  involved, 
l«nowledge  may  be  imputed  where 
one  wilfully  closes  his  eyes  to  in- 
formation within  his  reach."  Col- 
lins V.  Wellington,  31  Fed.  244; 
Dow  V.  Bradstreet  Co.,  46  Fed.  824; 
Shepherd  v.  Bradstreet  Co.,  65  Fed. 
142;  Hukill  V.  Maysville  &  B.  S. 
R.  Co.,  72  Fed.  745;  McCormack  v. 
Illinois  Cent.  Ey.  Co.,  100  Fed.  250; 
Diday  v.  N.  Y.,  P.  &  0.  R.  Co.,  107 
Fed.  565;  Union  Terminal  Ry.  Co. 
V.  Chicago,  B.  &  Q.  R.  Co.,  119  Fed. 
209;  Ross  v.  Erie  R.  Co.,  120  Fed. 
703;  Kelly  v.  Chicago  &  A."Ry.  Co., 
122  Fed.  286;  Carothers  v.  McKin- 
ley  Min.  &  Sm.  Co.,  122  Fed.  305; 
Free  v.  W.  U.  Tel.  Co.,  122  Fed. 
309 ;  Bryce  y.  Southern  Ry.  Co.,  122 
Fed.  709 ;  Boatner  v.  American  Exp. 
Co.,  122  Fed.  714;  G-ustafson  v. 
Chica,go,  R.  I.  &  P.  Ry.  Co.,  128 
Fed.  85 ;  Crawford"  v.  Illinois  Cent. 
R.  Co.,  330  Fed.  395;  Dishon  v. 
Cincinnati,  N.  0.  &  T.  P.  Ry.  Co., 
C.  C.  A.,  133  Fed.  471;  Southern 
Ry.   Co.   V.   Edwards,   115   Georgia, 


1022,  42  S.  E.  375;  Cincinnati,  N. 
0.  &  T.  P.  Ry.  Co.  V.  Robertson,  115 
Kentucky,'  858,  74  S.  W.  1061,  25 
Ky.  Law  Rep.  265;  Davis'  Adm'r  v. 
Chesapeake  &  0.  Ry.  Co.,  116  Ken- 
tucky, 144,  75  S.  W.  275,  25  Ky. 
Law  Rep.  342. 

*  Evans  v.  Felton,  96  Fed.  176; 
Riser  v.  Southern  Ry.  Co.,  116  Fed. 
215. 

B  Arrowsmith  v.  Nashville  &  D. 
R.  Co.,  57  Fed.  165;  Warax  v.  Cin- 
cinnati, N.  0.  &  T.  P.  Ry.  Co.,  72 
Fed.  637,  640. 

6  Warax  v.  Cincinnati,  N.  0.  &  T. 
P.  Ry.  Co.,  72  Fed.  637,  640;  Chesa- 
peake, 0.  &  S.  W.  R.  Co.  V.  Hen- 
dricks, 88  Tenn.  (4  Pickle),  710,  13 
S.  W.  696,  14  S.  W.  488.  See  §  556, 
infra. 

t  Chicago,  R.  I.  &  Pac.  Ry.  Co.  v. 
Schwyhart,  227  U.  S.  184,  56  L.  ed. 
— ;  Deere,  Wells  &  Co.  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  85  Fed.  876; 
Welch  V.  Cincinnati,  N.  0.  &  T.  P. 
Ry.  Co.,  177  Fed.  760. 

8  Louisville  &  N.  R.  Co.  v.  Ide, 


1784 


EEMOVAL  OF  CAUSES. 


[§  540 


State  in  the  courts  of  which  the  suit  was  brought,  the  liability 
charged  was  joint,  although  the  law  as  enforced  in  the  Federal 
courts  might  be  to  the  contrary ;  ®  or  where  there  is  reasonable 
ground  for  doubt  as  to  the  questioii  of  the  joint  liability  which 
the  plaintiff  alleges,  and  it  does  not  appear  that  the  parties 
were  fraudulently  joined  for  the  purpose  of  preventing  a  re- 
moval.'" Where  the  petition  for  removal  is  filed  before  any 
pleading  by  the  plaintiff,  it  has  been  held  that  the  question  de- 
pends upon  the  plaintiff's  sworn  plea  to  the  petition  for  re- 


114  U.  S.  52,  29  L.  ed.  63;  St.  Louis 
&  S.  F.  R.  Co.  V.  Wilson,  114  U.  S. 
60,  29  L.  ed.  66;  Pirie  v.  Tvedt,  115 
U.  S.  41,  29  L.  ed.  331;  Starin  v. 
New  York,  115  U.  S.  248,  29  L.  ed. 
388;  Plymouth  Min.  Co.  v.  Amador 
C.  Co.,  118  U.  S.  264,  30  L.  ed.  232; 
Little  V.  Giles,  118  U.  S.  59%  30  L. 
ed.  269;  Brooks  v.  Clark,  119  U.  S. 
502,  30  L.  ed.  482;  Boyd  v.  Gill, 
19  Fed.  145;  Wilson  v.  Union  Sav- 
ing Ass'n,  30  Fed.  521;  "Shaver  v. 
Hardin,  30  Fed.  801;  Anderson  v. 
Appleton,  32  Fed.  855;  Weller  v.  J. 

B.  Pace  T.  Co.,  32  Fed.  860 ;  Thomas 
V.  Great  No.  Ey.  Co.,  C.  0.  A.,  147 
Fed.  83;  Knuth  v.  Butte  Electric 
Ry.  Co.,  148  Fed.  73. 

9  Cincinnati,  N.  0.  &  Texas  Pac. 
Ry.  Co.  V.  Bohon,  200  U.  S.  221,  50 
L.  ed.  448;  Southern  Ry.  Co.  v.  Mil- 
ler, 217  U.  S.  209,  54  L.  ed.  732; 
Chicago,  B.  &  Q.  Ry.  Co.  v.  Willard, 
220  U.  S.  413,  55  L.  ed.  521;  Chi- 
cago, Rock  Island  and  Pacific  Ry. 
Co.  V.  Schwyhart,  227  U.  &.  184,  56 
L.  ed.  ^;  Illinois  Cent.  E.  R.  Co. 
V.  Sheegog,  215  U.  S.  308,  54  L.  ed. 
208;  Thomas  v.  Great  No.  Ry.  Co., 

C.  C.  A.,  147  Fed.  83;  Morris  v. 
Louisville  &  N.  E.  Co.,  175  Fed. 
491.  The  fact  that  the  State  court 
upon  the  trial  refused  to  dismiss 
the  complaint  against  the  resident 
defendant  and  that  there  was  a  ver- 
dict against  all,  shows  that  the  con- 


tention that  he  was  fraudulently 
joined  is  frivolous.  Deming  v.  Car- 
lisle Packing  Co.,  226  U.  S.  102,  56 
L.  ed.  — .  The  dismissal  of  the  case 
by  the  Federal  court  against  both 
defendants  does  not  show  that  the 
joinder  of  the  resident  was  fraudu- 
lent.'  Stevensoii  v.  Illinois  C^nt.  E. 
Co.,  192  Fed.  956. 

10  Alabama  Great  So.  Ey.  Co.  v. 
Thompson,:  200  U.  S.  206,  217,  50 
L.  ed.  441,  447;  Chicago,  E.  I.  & 
Pac.  Ey.  Co.  t.  Schwyhart,  227  U. 
S.  184,  56  L.  ed.  — ;  Jacobson  v. 
Chicago,  E.  L  &,  P.  Ey.  Co.,  176 
Fed.  1004;  McGarvey  v.  Butte 
Miner  Co.,  199  Fed.  671;  Doremus 
v.  Eoot,  94  Fed.  760;  Evans  v.  Fel- 
ton,  96  Fed.  176;  Knuth  v.  Butte 
Electric  Ey.  Co.,  148  Fed.  73;  Hun- 
ter V.  Illinois,  Cent.  R.  Co.,  C.  C.  A., 
188  Fed.  645 ;  Lewis  v.  Cincinnati, 
N.  0.  &  T.  P.  Ey.  Co.,  192  Fed.  654 : 
McGarvey  v.  Butte  Miner  Co.,  199 
Fed.  671.  It  has  been  said  that 
where  the  complaint  sets  forth  a 
joint  cause  of  action,  fraud  must 
consist  in  a  wilful  or  negligent  mis- 
statement of  the  facts  concerning 
the  same.  McGarvey  v.  Butte  Miner 
Co.,  199  Fed.  671.  An  amendment 
after  the  petition  to  remove  lias 
been  denied  will  not  justify  another 
attempted  removal  where  it  merely 
makes  the  original  cause  of  action 
more  precise.     Chicago,  R.  I.  &  Pac. 
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moval.'^  A  statement,  in  a  petition  for  the  removal  of  a  cause 
to,  the  Federal  courts;  that  certain  resident  defendants  were 
fraudulently  joined  for  the  purpose  of  preventing  a  removal, 
is  of  no  importance ;  the  plaintiff's  motive  being  immaterial  if 
he  had  a  right  to  bring  the  joint  action.'^  A  suit  cannot  be 
removed,  which  is  brought  to  recover  damages  for  the  alleged 
joint  negligence,'  whether  by  act  or  omission,  of  a  railway  com- 
pany and  its  engineer  and  conductor,  or  other  employee,  when 
the  sole  ground  of  the  liability  of  the  corporation,  which  is  al- 
leged, is  the  responsibility  as  a  principal  for  the  conduct  of  its 
servant,  although  no|.  personally  present,  nor  directing,  and 
not  charged  with  any  concurrent  act  of  negligence ;  *'  unless 


Ey.  Co.  V.  Sehwyhart,  227  U.  S.  184, 
56  L.  ed.  — . 

11  Welch  V.  Cincinnati,  N.  0.  &  T. 
P.  B.J.  Co.,  177-Fed.  760. 

12  Illinois  Cent.  R.  R.  Co.  v. 
Sheegog,  235  U.  S.  308,  54  L.  ed. 
208;  Chicago,  R.  I.  &  Pac.  Ey.  Co. 
V.  Schwyhart,  227  U.  S.  184,  56  L. 
ed.  — ;  Evansberg  v.  Insurance 
Stove,  Range  &  Foundry  Co.,  168 
Fed.  1001;  Craddoek-Terry  Co.  v. 
Kaufman,  175  Fed.  303 ;  Bagenas  v. 
Southern  Pac.  Co.,  180  Fed.  887; 
Foster  v.  Coos  Bay  Gas  &  El.  Co., 
185  Fed.  979;  Armstrong  v.  Kansas 
City  Southern  Ry.  Co.,  102  Fed. 
608;  Chicago,  R.  I.  &  Pac.  Ey.  Co. 
■V.  Schwyhart,  227.  U.  S.  184,  56  L. 
ed.  ^;  Jacobson  v.  Chicago,  R.  I. 
&  P.  Ey.  Co.,  176  Fed.  1004;  South- 
ern Ry.  Co.  V.  Sittasen  (Indiana), 
74  N.  E.  898.  Taft,  J.,  in  Hukill 
V.  Maysville  &  B.  S.  R.  Co.,  72  Fed. 
745,  750:  "If  a  plaintiff  has  a 
good  cause  of  action  for  a  joint  tort 
against  several  defendants,  it  is  not 
fraudulent  in  him  to  join  them  all 
in  his  suit,  even  if  it  does  appear 
that  he  Would  not  have  joined  the 
resident  defendants  vfith  the  non- 
resident defendants  except  for  the 
purpose  of  avoiding  the  jurisdiction 
of  the  Federal  court.    Where  he  has 


reasonable  ground  for  a  lona  fide 
belief  in  the  facts,  upon  which  the 
liability  of  all  the  defendants  de- 
pends, his  motive  in  joining  them 
cannot  be  -questioned.  It  is  only 
vfhere  he  has  not,  in  fact,  a  cause 
of  action  against  the  defendants, 
and  has  no  reasonable  ground  for 
supposing  that  he  has,  and  yet 
joins  them  in  order  to  evade  the 
jurisdiction  Of  the  Federal  court, 
that  the  joinder  can  be  said  to  be 
fraiidulent,  entitling  the  real  de- 
fendant to  a  removal."  To  the 
same  effect  is  Charman  v.  Lake 
Erie  &  W.  R.  Co.,  105  Fed.  449. 

13  Powers  V.  Ches.  &  Ohio  E.y.  Co., 
169  U.  S.  92,  42  L.  ed.  673;  Alaba- 
ma Great  So.  Ey.  Co.  v.  Thompson, 
200  U.  S.  206,  50  L.  ed.  401;  Cin- 
cinnati, N.  O.  &  Texas  Pac.  Ey.  Co. 
v.  Bohon,  200  U.  S.  221,  50  L.  ed. 
448;  Chicago,  E.  I.  &  Pac.  Ry.  Co. 
V.  Schwyhart,  227  U.  S.  184,  56  L. 
ed.  — ;  Painter  v.  Chicago,  B.  &  Q. 
E.  Co.,  177  Fed.  517;  Armstrong  v. 
Kansas  City  Southern  Ey.  Co.,  192 
Fed.  608;  Lewis  v.  Cincinnati,  N. 
0.  &1T.  P.  Ey.  Co.,  192  Fed.  654; 
Stevenson  v.  Illinois  Cent.  E.  Co., 
192  Fed.  956.  See  also  Ches.  &  Ohio 
Ey.  Co.  V,  Dixon,  179  U.  S.  131,  45 
L.  ed. .  121 ;  Evansberg  v.  Insurance 
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there  is-  a  Federal  question  in  the  ease.'*    When  a  lessor  and 
lessee/'  or  a  corporation  and  its  receiver/®  are  sued  join.tly 


stove.  Range  &  Foundry  Co.,  168 
Fed.  1001  (superintendent  of  iron 
Avorks)  ;  Morris  v.  Louisville  &  N. 
R.  Co.,  175  Fed.  491  (a  car  inspect- 
or) ;  Jaeobson  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.,  176  Fed.  1004  (a  station 
agent)  ;  Foster  v.  Coos  Bay  Gas  & 
El.  Co.,  185  Fed.  979;  Galeotti  v. 
Diamond  Match  Co.,  178  Fed.  127, 
charging  that  the  employer  and  his 
resident  superintendent  put  plain- 
tiff to  work  in  an  unsafe  place; 
Welch  V.  Cincinnati,  N.  0.  &  T.  P. 
Ry.  Co.,  177  Fed.  760;  Veariel  v. 
United  Eng.  &  Foundry  Co.,  197 
Fed.  877.  These  cases  overruled  a 
number  of  decisions  to  the  contrary 
in  the  lower  courts.  Fogarty  v. 
Southern  Pac.  Co.,  123  Fed.  973; 
American  Bridge  Co.  v.  Hunt,  C.  C. 
A.,  130  Fed.  302;  Roberts  v.  Shelby 
Steel  Tube  Co.,  C.  C.  A.,  331  Fed. 
729;  Davenport  v.  Southern  Ry. 
Co.,  C.  C.  A.,  135  Fed.  960;  Heffel- 
finger  v.  Choctaw,  0.  &  G.  R.  Co., 
140  Fed.  75;  Thomas  v.  Great  No. 
Ry.  Co.,  C.  C.  A.,  147  Fed.  83; 
Knuth  V.  Butte  Electric  Ry.  Co., 
148  Fed.  73;  Southern  Ry.  Co.  v. 
Grizzle,  53  S.  E.  244,  124  Ga.  735; 
Illinois  Cent.  R.  Co.  v.  Coley,  ,121 
Kentucky,  385,  1  L.R.A.<{N.S.)  370, 
89  S.  ,W.  234;  Lanning  v.  Chicago 
Great  Western  Ry.  Co.,  94  S.  W. 
491,  196  Mo.  647;  Able  v.  Southern 
Ry.,  73  South  Carolina,  173,  52  S. 
E.  962;  Louisville  &  N.  R.  Co.  v. 
Vincent,  95  S.  W.  179,-  116  Tenn. 
317;  under  the  Tennessee  statute 
for  death  caused  by  the  negligence 
of  a  fellow  servant;  Atlantic  Coast 
Line  R.  Co.  v.  Bailey,  151  Fed.  891 ; 
where  the  plaintiff  was  a  fellow 
servant  and  relied  upon  a  statute 
making  his  employer  liable;   Henry 


V.  Illinois  Cent.  R.  Co.,  132  Fed. 
715;  under  the  Iowa  statute  giving 
the  right  of  action  for  negligence 
resulting  in  death,  which  had  never 
been  construed  by  the  courts  of  the 
State,  to  create  a  joint  liability  in 
such  cases;  Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  Stepp,  151  Fed.  908 ;  under 
a  similar  Georgia  statute.  See  La- 
throp-Shea  &  Henwood  Co.  v.  Pitts- 
burg, S.  &  N.  R.  Co.,  135  Fed.  619; 
where  the  suit  was  for  services  pro- 
cured against  a  railroad  and  a 
party  who  had  made  a  contract  with 
the  plaintiff,  and  which  the  plain- 
tiff charged  he  made  acting  as  ageiit 
for  the  railroad  company;  held, 
that  there  the  controversy  was  not 
separable. 

1*  See  supra,  §  537. 

15  Illinois  Cent.  R.  R.  Co.  v. 
Sheegog,  215  U.  S.  308,  54  L.  ed. 
208;  Chicago,  B.  &  Q.  Ry,  Co.  v. 
Willard,  220  U.  S.  413,  55  L.  ed. 
521 ;  Central  Ohio  R.  Co.  v.  Maho- 
ney,  C.  C.  A.,  114  Fed.  732;  Per- 
son V.  Illinois  Cent.  R.  Co.,  118  Fed. 
342;  Keller  v.  Kansas  City,  St.  L. 
&  C.  R.  Co.,  135  Fed.  202.  Gf.  Cur- 
tis v.  Cleveland,  C.  C.,&  St.  L.  Ry. 
Co.,  140  Fed.  777.  Oojitrd," Spangler 
V.  Atchison,  T.  &  S.  F.  R.  Co.,  42 
Fed.  "305;  Kelly  v.  Chicago  &  A. 
Ry.  Co.,  122  Fed.  286;  Williard  V. 
Spartanburg,  U.  &  C.  R.  Co.,  124 
Fed.  796;  Yeates  v.  Illinois  Cent. 
R.  Co.,  137  Fed.  943. 

"Whitcomb  v.  Smithson,  175  U. 
S.  635,  44  L.  ed.  303;  Moore  v.  Los 
Angeles  1.  &  S.  Co.,  89  Fed.  73; 
Rupp  V.  Wheeling  &  L.  E.  R.  Co., 
0.  C.  A.,  121  Fed.  825.  '  Contra, 
Chamberlain  v.  New  York,  L.  E.  & 
W.  R.  Co.,  71  Fed.  636. 
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for  an  injury  caused  by  negligence,  the  case  cannot  be  re- 
moved, because  of  difference  of  citizenship  when  either  of  the 
defendants  is  a  citizen  of  the-  same  State  as  that  of  the  plaintiff, 
unless  it  clearly  appears  that  one  of  them  was  fraudulently 
made  a  party  for  the  sake  of  preventing  the  removal." 

§  541.  Separable  controversies.  The  Judicial  Code  pro- 
vides that  if,  in  any  suit,  which  would  otherwise  be  removable, 
there  shall:  be  a  controversy  which  is  wholly  between  citizens  of 
different  States,  and  which  can  be  fully  determined  as  between 
them,  then  either  one  or  more  of  the  defendants  actually  in- 
terested in  such  controversy  may  remove  said  suit  into  the 
District  Court  of  the  United  States  for  the  proper  district.^ 
This  refers  to  a  case  in  which  there  are  two  controversies,  one 
of  which  is  separable  from  the  other.^  The  removal  takes  the 
whole  case,  not  merely  the  separable  controversy,  into  the 
Federal  court.*  It  has  been  said  that  there  is  a  clear  distinc- 
tion between  separable  controversies,  as  contemplated  by  the 


"Huklll  V.  Maysville  &  B.  S.  E. 
Co.,  72  Fed.  745;  Diday  v.  New 
York,  P.  &  0.  E.  Co.,  107  Fed.  565; 
Williard  v.  Spartanburg,  U.  &  C.  E. 
Co;,  124  Fed.  796;  Keller  v.  Kansas 
City,  St.  L.  &  C.  Ey.  Co.,  135  Fed. 
202 ;  Yeates  v.  Illinois  Cent.  E.  Co., 
137  Fed.  943;  Axline  V.  Toledo,  W. 
V.  &  0.  R.Co.,  138  Fed.  169;  Ciirtia 
V.  Cleveland,  C.  C.  &  St.  L.  Ey.  Co., 
140  Fed.  777;  McAllister  v.  Chesa- 
peake &  0.  Ey.  Co.,  198  Fed.  660; 
R^insirtson  v.  Chicago  Great  West- 
ern Ey.  Co.,  174  'Fed.  707;  all  of 
which  are  eases  of  lessor  and  lessee: 

§  541.  iJud.  Code,  §  28.  36  St. 
at  L.  1087.    See  25  St.  at  L.  433. 

8  Houston  &  T.  C.  E.  Co.  v.  Shir- 
ley, 111  U.  S.  -358,,  28  L.  ed.  455; 
Fletcher  v.'Hanrfet,' 116  U.  S.  4^8, 
29  L.  ed.  679;  Chicago,  E.  I.  &  Pac. 
Ey.  Co.  v:  Martin,  178  U.  S.  245, 
44  L.  ed.  1055 ;  Western  U.  Tel.  Co. 
V.  Brown,  32  F^d.  337;  Sexton  v. 
Seelye,  39  Fed.  705;  Arkansas  V. 
Sm.  Co.  V.  Cowenhoven^  41  Fed. 
450;    Rogers- V.  Van  Nortwick,   45 


Fed.  513;  Thompson  v.  Chicago,  St. 
P.  &  K.  C.  E.  Co.,  60  Fed.  773; 
Watson  V.  Ashury  Park  &  B.  Street 
E.  Co.,  73  Fed.  1;  Mutual  Eeserve 
Fund  Life  Asso.  v.  Farmer,  C.  C.  A., 
77  Fed.  929,  23  C.  C.  A.  574,  36 
U.  S.  App.  771;  Yarnell  v.  Felton, 
102  Fed.  369 ;  Huntington  v.  Pin- 
ney,  126  Fed.  227;  Blackburn  v. 
Blackburn,  142  Fed.  901.  These 
cases  overruled  a  number  of  deci- 
sions of  the  Circuit  Courts!  Con- 
tra, Arapahoe  County  v.  Kansas 
City  P.  R.  Co.,  4  Dill.  277,  Fed.  Cas. 
No.  502;  Mutual  L.  Ins.  Co.  v. 
Champlin,  22  Blatchf.  334,  21  Fed. 
85 ;  Grindrod  v.  Crine,  22  Fed.  257 ; 
Stanbrough  v.  Cook,  3  L.E.A.  400, 
38  Fed.  369 ;  Garner  v.  Second  Nat. 
Bank,  86  Fed.  369;  Hunter  v.  Con- 
rad, 85  Fed.  803.  See  a  note  on 
subject  of  this  section  in  5  L.R.A. 
and  Anii.  S.  49,  57. 

3  Barney  v.  Latham,  103  U.  S. 
205,  26  L.  ed.  514;  HerVey  v.  Illi- 
nois Midland  Ey.  Co.,  Fed.  Cas.  No. 
6,434    (7    Biss.    103);    Carraher   v. 
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statute,  and  separate  and  wholly  distinct  controversies  only 
joined  in  one  proceeding  by  express  statutory  permission;  and 
that,  in  the  latter  class  of  cases,  nothing  will  be  removed,  ex- 
cept the  controversy  between  the  removing  party  and  the  plain- 
tiff.* A  separable  controversy  to  which  an  alien  is  a  party 
cannot  be  thus  removed;  whether  the  alien  is  a  plaintiff,*  or 
a  defendant.^  Nor  can  a  separable  controversy  to  which  a  State 
is  a  party  be  removed.''  A  plaintiff  cannot  remove  a  separable 
controversy  in  any  case.'  It  has  been  held  that  a  defendant, 
who  is  a  resident  of  the  State  where  the  suit  is  brought,  can- 
not remove  a  separable  controversy  in  the  same.'  Any  one 
or  more  of  the  nonresident  defendants  interested  in  a  separable 


Brennan,  Fed.  Cas,  No.  2,441  (7 
Biss.  497)  ;  Girardey  v.  Moore,  Fed. 
Cas.  No.  5,462  (3  Woods,  397)  ; 
Farmers'  Loan  &  Trust  Co.  v.  Chi- 
cago, P.  &  S.  W.  K.Co.,  Fed.  Cas. 
No.  4,665  (9  Biss.  333)  ;  Sheldon  v. 
ICeokuk  Northern  Line  Packet  Co., 
1  Fed.  789  (9  Biss.  307;  Corbin  v. 
Boies,  18  Fed.  3;  Atlantic  &  V. 
Fertilizing  Co.  v.  Carter,  88  Fed. 
707;  Barney  v.  Latham  (Kentucky), 
3  Ky.  Law  Rep.  144;  Swan  v.  Mans- 
field, C.  &  L.  M.  R.  Co.,  7  Ohio  Dec. 
669,  4  Wklyi  Law  Bui.  898.  But 
see  Thomas,  J.,  in  Manufacturers' 
Commercial  Co.  v.  Brown  Alaska 
Co.,  148  Fed.  308,  313.  A.  and  B. 
were  sued  in  the  State  court.  The 
controversy  was  a  separable  one, 
and  B.  removed  the  case  to  th~e  Fed- 
eral court,  so  far  as  he  was  con- 
cerned. A.  went  to  trial,  judgment 
was  rendered  against  him,  and  his 
motion  for  a  new  trial  overruled. 
Held,  that  he  could  not  then  claim 
that  the  whole  case  was  removable 
to  the  Federal  court,  and  that  the 
State  court  had  no  jurisdiction  over 
his  branch  thereof.  St.  Louis,  W.  & 
W.  R.  Co.  V.  Ransom,  29  Kan.  298. 
It  has  been  held  that  a  proceeding 
for  the  collection  of  delinquent 
taxes,   under  the  statute   of  North 


Dakota,  is  not  a  single  suit,  but 
as  many  suits  as  there  are  parcels 
of  land,  and  that  if  the  same  per- 
son owns  several  parcels,  such  suit 
is  consolidated  by  his  joining;  all 
the  parcels  in  a  single  answer.  Re 
Stutsman  Qounty,,  88  Fed.  337. 

*Deepwater  Ry.  Co.  v.  Western 
Pocahontas  Coal  &  Lumber  Co.,  152 
Fed.  824.  ,    , 

5  Deakin  v.  Lea,  Fed.  Cas.  No. 
3',695  (11  Biss.  27);  Creagh  v. 
Equitable  Life  Assur.  Spc,  88  Fed. 
1.  Cqntra,  Iowa  Lillooet  Gold  Min. 
Co.  v.  Bliss,  144  Fed.  446. 

6  King  V.  Cornell,  106  U.  S.  395, 
27  L.  ed.  60;  Merchants'  C.  P.  &  ,S. 
Co.  V.  Insurance  Co.  of  North  Amer- 
ica, 151  U.  S.  368,  386,  38  L.  ed. 
195,  204;  Woodrum  v.  Clay,  33  Fed. 
897;  Insurance  Co.  of  North  Amer- 
ica V.  Delaware  Mutual  Insurance 
Co.,  50  Fed.  243-;  Tracy  v.  Morel, 
88  Fed,  801. 

TRand  v.  Walker,  117  U.  S.  340, 
29  L.  ed.  907;  Texas  v.  Day  Land  & 
Cattle  Co.,  49  Fed.  593. 

8  Western  Union  Tel.  Co.  v. 
BroTyn,  32  Fed.  337. 

9Thurber  v.  Miller,  67  Fed.  371, 
14  C.  C.  A.,  432,  32  U.  S.  App.  209. 
Contra,  Stanbrough  v.  Cook,  38  Fed. 
369,   3   L.R.A.   490;    Nat.   Bank   of 
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controversy -may  remove  it.*"  A  defendant  not  interested  tkere- 
in  cannot.**  It  has  been  keld  that  an  intervenor,*^  or  a  party 
brought  in  on  the  motion  of  the  plaintiff/^  or  of  the  defend- 
ant,** may  remove  a  separable  controversy,  when  the  necessary 
difference  of  citizenship  exists  between  him "  and  the  party  on 
the  opposite  side  thereof;  provided  that  he  presents  some  new 
and  independent  interest  or  question;  otherwise  not;  *°  but  that 


Battle  Creek  v.  Howard,  Special 
Term,  N.  Y.  Sup.  Ct.  March  20, 
1907,  N.  Y.  L.  U.  March  21,  1907. 

10  Rand  v.  Walker,  117  U.  S.  340, 
6  Sup.  Ct.  769,  29  L.  ed.  907;  Field 
V.  Lownsdale,  Fed.  Cas.  No.  4,769 
(DeSdy,  288)  ;  Fields  v.  Lamb,  Fed. 
Cas.  No.  4,775  (Deady,  430)  ;  Lewis 
V.  White,  Fed.  Gas.  No.  8,335;  Mc- 
Ginnity  v.  White,  Fed.  Cas.  No. 
8,802"  (3  Dill.  350)  •  Green  v.  Kling- 
er,  10  Fed.  089 :  Grindrod  v.  Grine, 
22  Fed.  2S7.'  -i  -  ' 

11  Eand  v.  Walker,  117  U.  S.  340, 
6  Sup.  Ct.  769,  29  L.  ed.  907. 

WRelfe  V.  Eundle,  103  U.  S.  222, 
26  L.  ed.  337  (a  party  who,  by  an 
order  of  the  court,  had  been  appoint- 
ed assignee  of  the  property  of  a  cor- 
poration pending  a  suit  against  it)  ; 
Mitchell  V.  Smale,  140  U.  S.  406, 
"35  L.  ed.  442  (a  landlord  interven- 
ing in  an  ejectment  suit  against  a 
tenant)  ;  distinguished  in  Chicago, 
R.  I.  &  Pae.  Ry;  Co.  v.  Martin,  178 
U.  S.  245,  249,  250,  44  L.  ed.  1055, 
1056,  1057;  Burdick  v.  Peterson,  6 
Fed.  840,  2  MeCrary,  135;  Snow 
V.  Texas  Trunk  R.  R.,  16  Fed.  1,  4 
Woods,  394;  Pennsylvania  R.  Co. 
V.  Alleghany  Val.  R.  Co.,  25  Fed. 
115;  Hack  v.  Chicago  &  G.  S.  Ry. 
Co.,  23  Fed.  356'  (a  mortgage  bond- 
holder intervening  in  a  creditor's 
suit  and  praying  a  foreclosure)  ; 
AjHerican  Nat.  Bank  v.  Nat.  Benefit 
&  Casualty  Co.,  70  Fed.  420  (a  re- 
ceiver of  a  dissolved  corporation,  ap- 
pointed  prior  to  a   suit  against  a 


trustee  holding  assets  of  the  same ) . 
Previojis  cases  hold:  that  a  landlord 
cannot  intervene  in  and  remove  an 
ejectment  suit;  Ex  •parte  Girard, 
Fed.  Cas.  No.  5,457  (3  Wall.  Jr. 
263)  ;  Ex  parte  Tunner,  Fed.  Cas. 
No.  14,245  (3  Wall.  Jr.  268); 
AUin  v.  Robinson,  Fed.  Cas.  No. 
249  (1  Dill.  119);  and  that  a 
person  becoming  interested  in  the 
lan^  in  controversy  cannot  inter- 
vene in  and  remove  an .  action 
of  trespass  to  try  title;  Farmers' 
&  Merchants'  Nat.  Bank  v.  Schus- 
ter, C.  C.  A.,.  86  Fed.  161,  29  0. 
0.  A.  649.  Indemnitors  cannot  re- 
move a  suit  for  trespass  against  a 
sheriff.  Thol-n  Wire-Hedge  Co.  v. 
Fuller,  122  U.  S.  535,  7  Sup.  Ct. 
i265,  30  L.  ed.  1235;  Ohlquist  v: 
Farwell,  13  Fed.  305,  4  McCrary, 
401 ;  Burnham  v.  First  Nat.  Bank 
C.  C.  A.,  53  Fed.  103,  3  C.  C.  A. 
486,  10  U.  S.  App.  485;  Olds  Wagon 
Works  V.  Benedict,  C.  C.  A.,  67 
Fed.  1,  14  C.  C.  A.,  285.    ~ 

18  Jackson  &  Sharp  Co.  v.  Pear- 
son, 60  Fed.  113  (a  purchaser  of  the 
subject-matter  in  controversy  previ- 
ous to  the  commencement  of  the 
suit). 

14  Greene  v.  Klinger,  10  Fed.  689 
(a  warrantor  of  the  original  defend- 
ant's title) . 

15  Ellerman  v.  New  Orleans,  etc., 
R.  Co.,  Fed.  Cas.  No.  4,382  (2 
Woods,  120);  Weller  v.  J.  B.  Pace 
Tobacco  Co.,  32  Fed.  860;  Bronsoti 
V.   St.   Croix   Lumber   Co.,   35   Fed. 
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one  who  intervenes  for  the  purpose  of  asserting  a  lien,  prior 
to  that  of  the  original  plaintiff,  occupies  the  attitude  of  an 
intervening  plaintiff,  and  cannot  remove  the  case  on  the  ground 
that  there  is  a  separate  controversy  between  him  and  the  original 
plaintiff ;  ^*  and  that  a  person  who  has  been  denied  permission 
to  intervene  cannot  obtain  such  a  removal.  ^^  The  case  must 
be  separable  into  parts,  so  that  in  one  of  them  a  controversy 
will  be  presented  wholly  between  citizens  of  different  States, 
which  can  be  fully  determined  without  the  presence  of  the 
other  parties.^'  There  can  be  no  removal  when  an  indispensable 
party  to  the  controversy  is  a  citizen  of  the  same  State  as  any 
party  on  the  side  opposite  to  him.^'     The  citizenship  of  a  de- 


634;  Hakes  v.  Burns,  40  Fed.  33; 
Olds  Wagon  Works  v.  Benedict, 
C.  C.  A.,  67  Fed.  1;  Watson  v. 
Asbury  Park  &  B.  St.  R.  Co.,  73 
Fed.  1;  TurnbuU  Wagon  Co.  v. 
Lintliicum  Carriage  Co.,  80  Fed.  4; 
Kidder  v.  Northwestern  Mut.  Life 
Ins.  Co.,  117  Fed.  997;  Herbert  v. 
Lefevre  (Louisiana),  31  La.  Ann. 
363;  Davis  v.  Montgomery  (Louisi- 
ana), 36  La.  Ann.  874;  Baltimore 
&  0.  Tel.  Co.  V.  Morgan's  Louisi- 
ana &  T.  K.  &  S.  S.  Co.  (Louisi- 
ana), 37  La.  Ann.  883;  Gudger  v. 
Western  N.  C.  R.  Co.  (North  Caro- 
lina), 87  N.  C.  325;  Sifford  v. 
Beaty  (Ohio),  12  Ohio  St.  189. 
Contra,  Beecher  v.  Gillett,  Fed.  Cas. 
No.  1,225  (1  Dill.  308).  But  see 
Connell  v.  Smiley,  156  U.  S.  335, 
39  L.  ed.  443. 

iSiSe  San  Antonio  k  A.  P.  Ry. 
Co.,  44  Fed.  145.  Contra,  Snow  v. 
Texas  Trunk  R.  Co.,  16  Fed.  1,  4 
Woods,  394. 

17  Bertha  Zinc  &  Mineral  Co.  v. 
Carico,  61  Fed.  132. 

18  Gardner  v.  Brown,  21  Wall.  36, 
22  L.  ed.  527 ;  Yulee  v.  Vose,  99  U. 
S.  539,  25  L.  ed.  355;  Fraser  v.  Jen- 
nison,  106  U.  S.  191,  1  Sup.  Ct.  171, 
27  L.  ed.  131 ;  Winchester  v.  Loud, 
108  V.  S.  130,  2  Sup.  Ct.  311,  27  L. 


ed.  677;  Torrence  v.  Shedd,  144  U. 
S.  527,  12  Sup.  Ct.  726,  36  L.  ed. 
528;  Bixby>.  Couse,  Fed.  Cas.  No. 
1,451  (8  Blatchf.  73)  ;  Maine' v.  Gil- 
man,  11  Fed.  214;  Connell  v.  Utica, 
U.  &  E.  R.  Co.,  13  Fed.  241;  New 
Jersey  Zinc  &  Iron  Co.  v.  Trotter,  18 
Fed.  337;  Gudger  v.  Western  N.  C. 
R.  Co.,  21  Fed.  81;  Capital  City 
Bank  v.-  Hodgin,  22  Fed.  209 ;  Mc- 
Nulty  V.  Connecticut  Mut.  Life  Ins. 
Co.,  46  Fed.  305;  Scoutt  v.  Keck, 
C.  C.  A.,  73  Fed.  900;  Snow  v. 
Smith,  88  Fed.  657;  Carter  v.  Scott 
(Georgia),  82  Ga.  297,  8  S.  E.  421; 
Burch  V.  Davenport  &  St.  P.  R.  Co., 
46  Iowa,  449,  26  Am.  Rep.  150;  Suc- 
cession of  Townsend  v.  Sykes  (Loui- 
siana), 38  La.  Ann.  410;  National 
Docks  &  New  Jersey  Junction  Con- 
necting Ry.  Co.  V.  Pennsylvania  R. 
Co.  (New  Jersey),  52  N.  J.  Eq.  (7 
Dick.)   58,  28  Atl.  71. 

iSAyres  v.  Wiawall,  112  U.  S. 
187,  5  Sup.  Ct.  90,  28  L.  ed.  693; 
St.  Louis  &  S.  F.  R.  Co.  v.  Wilson, 
114  U.  S.  60,  5  Sup.  Ct.  738,  29  L. 
ed.  66 ;  affirming  order  Wilson  v. 
St.  Louis  &  S.  F.  R.  Co.,  22  Fed, 
3 ;  Merchants'  Cotton  Press  &  Stor- 
age Co.  V.  Insurance  Co.  of  North 
America,  151  U.  S.  368,  14  Sup.  Ct. 
367,  38  L.  ed.  195.     Contra,  Burke 
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fendant,  who,  may  be  a  proper,  but  who  is  not  an  indispensable, 
party,  to  the  controversy,  will  not  prevent  such  a  removal.*" 
The  fact  that,  one  of  the  defendants  has  made  a  default  in 
appearing  or  pleading,**  or  has  appeared  and  disclaimed,**  or 
that  judgment  has  been  entered  against  one  of  them  before  an- 
other was  served  with  process,*'  does  not  make  a  separable  con- 
troversy, as  regards  the  other,  which  will  justify  a  removal. 
The  fact  that  no  process  has  been  served  upon  one  or  two  or 
more  defendants  does  not  create  a  separable  controversy.**  The 
separable  controversy  must  be  real,  and  substantial,  and  not 
one  merely  fanciful  which  has  no  support  in  the  allegatiojis 
of  the  bill.**  The  separability  of  the  controversy  must  be  de- 
termined on  the  plaintiff's  pleading  alone,**  at  least  when  no 


V.  Flood,  1  Fed.  541,  6  Sawy.  220; 
Lyddy  v.  Gano,  26  Fed.  177;  Perrin 
V.  Lepper,  26  Fed.  545;  Vinal  v. 
Continental  Const.  &  Imp.  Co.,  35 
Fed.  673;  Rogers  v.  Van  Nortwick, 
45  Fed.  513 ;  Insurance  Co.  of  North 
America  v.  Delaware  Mut.  Ins.  Co., 
50  Fed.  243 ;  Earth  v.  Coler,  60  Fed. 
466,  9  C.  C.  A.  81,  19  U.  S.  App.  646. 

zo  Barney  v.  Latham,  103  U.  S. 
205,  26  L.  ed.  514;  Geer  v.  Mathie- 
son  Alkali  Works,  190  U.  S.  428,  23 
Sup.  Ct.  807,  47  L.  ed.  1122;  Chester 
V.  Wellford,  Fed.  Gas.  No.  2,662  (2 
Flip  347)  ;  Stevens  v.  Richardson, 
9  Fed.  191,  193  (20  Blatchf.  53)  ; 
County  Court  v.  Baltimore  &  O.  E. 
Co.,  35  Fed.  161 ;  Boatmen's  Bank  v. 
Fritzlen,  C.  C.  A.,  135  Fed.  650  (a 
prior  mortgagee  or  lienholder  in  a 
suit  for  the  foreclosure  of  a  junior 
incumbrance)  ;  Fritzlen  v.  Boat- 
men's Bank,  affd  212  U.  S.  364; 
Stewart  v.  Mordecai  (Georgia),  40 
Ga.  1,  2  Am.  Rep.  555;  Barney  v. 
Latham  (Kentucky),  3  Ky.  Law 
Rep.  144. 

21  Putnam  v.  Ingraham,  114  U. 
S.  57,  5  Sup.  Ct.  746,  29  L.  ed. 
65;  Fletcher  v.  Hamlet,  116  U.  S. 
408,  6  Sup.  Ct.  426,  29  L.  ed.  679; 
affirming  order  Hamlet  v.  Fletcher, 


24  Fed.  305;  Brooks  v.  Clark,  119 
U.  S.  502-30  L.  ed.  482;  Hax  v.  Cas- 
par, 31  Fed.  499;  Fairchild  v.  Dur- 
and  (New  York),  8  Abb.  Prac.  305. 
But  see  Robert  v.  Pincland  Club, 
139  Fed.  1001. 

22  City  of  Bellaire  v.  Baltimore 
&  0.  R.  Co.,  146  U.  S.  117,  13  Sup. 
Ct.  16,  36  L.  ed.  910;  New  Jersey 
Zinc  Co.  V.  Trotter,  Fed.  Cas.  No. 
10,167 ;  Hax  v.  Caspar,  31  Fed.  499 ; 
Dow  V.  Bradstreet  Co.,  46  Fed.  824 ; 
Goodnow  V.  Litchfield,  47  Fed.  753. 
■  23  Brobks  v.  Clark,  119  U.  S.  502, 
30  L.  ed.  482;  Armstrong  v.  Kan- 
sas City  Southern  Ry.  Co.,  192  Fed. 
608. 

24  Brown  v.  Trousdale,  138  XJ.  S. 
389,  11  Sup.  Ct.  308,  34  L.  ed.  987; 
Patchin  V.  Hunter,  38  Fed.  51.  Con- 
tra, Wormser  v.  Dahlman,  Fed.  Cas. 
No.  18,048  (16  Blatchf.  319)  ;  Treifi- 
per  V.  Schwabacher,  84  Fed.  413. 

25MacGinniss  v.  Boston  &  M. 
Consol.  Copper  &  Silver  Min.  Co., 
C.  C.  A.,  119  Fed.  96,  101.  See  Snow 
V.  Smith,  88  Fed.  657. 

26  Ames  V.  Chicago,  S.  F.  &  C. 
Ry.  Co.,  39  Fed.  881 ;  Riser. v.  South- 
ern Ry.  Co.,  116  Fed.  215;  MacGin- 
nis  V.  Boston  &  M.  Consol.  Copper 
&  Silver  Min.  Co.,  119  Fed.  96,  55 
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cross-bill  or  counter-claim  has  been  interposed.*'  The  plead- 
ing of  the  defendant,  either  by  cross-bill  counter-claim,  or 
otherwise,  of  a  separate  claim,  which  is  purely  a  matter  of  de- 
fense, or  is  directly  cohnected  with  the  plaintiff's  original  plead- 
ing, or  the  answer,  does  not  present  a  separable  controversy.*' 
The  interposition  of  separate  defenses  by  answers  will  not  make 
a  case  removable ;  *®  even  though  one  of  them,  in  which  all 
the  defendants  are  not  interested,  arises  under  the  Constitu- 
tion or  laws  of  the  United  States.^"  The  allegations  in  the 
petition  for  removal  are  immaterial.^^  Where  there  are  sep- 
arate remedies  against  the  several  parties  upon  the  same  cause 
of  action,  there  is  no  separable  controversy.**     It  has  been 


C.  C.  A.  648;  Union  Terminal  Ry. 
Co.  V.  Chicago,  B.  &  Q.  E.  Co.,  n9 
Fed."  209 ;  Dougherty  v.  Yazoo  &  M. 
V.  E.  Co.,  122  Fed.  205,  58  C.  C.  A.-, 
651;  Fogarty  v.  Southern  Pac.  Co., 
123  Fed.  973;  Harley  v.  Home  Ins. 
Co.,  125  Fed.  792;  Southern  Ey.  Co. 
V.  Sittasen  (Indiana),  74  N.  E.  898; 
Illinois  Cent.  E.  Co.  v.  Harris  (Mis- 
sissippi), 38  So.  225,  85  Miss.  15; 
National  Docks  &  N.  J.  Junction 
Conecting  Ey.  Co.  v.  Pennsylvania 
R.  Co.  (New  Jersey),  52  N.  J.  Eq. 
58,  28  Atl.  71. _ 

ZTHack  V.  Chicago  &  G;  S.  Ry. 
Co.,  23  Fed.  356. 

28  Wilson  V.  Oswego  Tp.,  151  U'. 
S.  56,  14  Sup.  Ct.  259,  38  L.  ed.  70; 
Donohoe  v.  Mariposa  Land'&  Min- 
ing Co.,  Fed.  Cas.  No.  3,989  ( 5  Sawy. 
163);  Brande  v.  Gilchrist^  18  Fed. 
466  (where  a  counter-clalim  had  been 
interposed  in  an  equitable  action  in 
the  State  court  and  no  repleader 
was  had  nor  cross-bill  filed  after  the 
removal)  ;  Eumsey  v.  Call,  28  Fed. 
769;  Shaver  v.  Hardin,  30. Fed.  801; 
Maish  V.  Bird,  48  Fed.  607. 

29  Louisville  &  N.  R.  Co.  v.  Ide, 
114  U.  S.  52,  5  Sup.  Ct.  735,  29  L. 
ed.  63;  Putnam  v.  Ingraham,  114 
U.  S.  57,  5  Sup.  Ct.  746,  29  L.  ed. 
65;    Pirie  v.   Tvedt,   115   U.   S.   41, 


5  Sup.  Ct.  1034,  1161,  29  L.  ed.  331, 
Starin  v.  City  of  New  York,  115 
U.  S.  248,  6  Sup.  Ct.  28,  29  L.  ed. 
388;  iSloane  v.  Anderson,  117  U.  S. 
275,  6  Sup.  Ct.  730,-29  L.  ed.  899; 
Core  V.  Vinal,  117  U.  S.  347,  6  Sup. 
Ct.  767,  29  L.  ed.  912;  Plymouth 
Consol.   Gold   Min.   Co.   v.   Amador 

6  S.  Canal  Co.,  118  U.  S.  264,  6 
Sup.  Ct.  1034,  30  L.  ed.  232;  Little 
V.  Giles,  118  U.  S.  596,  7  Sup.Ct. 
32,  30  L.  ed.  269 ;  reversing  decree 
Giles  V.  Little,  13  Fed.  100,  2  Mc- 
Crary,  370;  Louisville  &  N.  R.  Co. 
V.  Wangelin,  132  U.  S.  599,  10  Sup. 
Ct.  203,  33  L.  ed.  473;  Patchin  v. 
Hunter,  38  Fed.  51;  O'Harrow  v. 
Henderson,  52  Fed.  769;  Arrow- 
smith  V.  Nashville  &  D.~R.  Co.,  57 
Fed.  165 ;  Thurber  v.  Miller,  67  Fed. 
371,  14  C.  C.  A.,  432,  32  U.  S.  App. 
209 ;  Robbins  v.  Elleiibogen,  71  Fed. 
4,  18  C.  C.  A.  83,  36  U.  S.  App.  242; 
American  Bridge  Co.  v.  Hunt,  C.  C. 
A.,  130  Fed.  302. 

80  Chicago,  Rock  Island  &  Pac. 
Ry.  Co.  v.  Martin,  178  U.  S.  245, 
248,  44  L.  ed.   1055. 

SI  Hazard  v.  Robinson,  21  Fed. 
193;  Fogarty  v.  Southern  Pac.  Co., 
123  Fed.  973. 

32  Winchester  v.  Loud,  108  U.  S, 
130,  27  L.  ed.  677;  Ayers  v.  Wiswall, 
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said  that  matters,  which  are  mere  incidents  to  the  principal  sub- 
ject-matter of  the  siiit,  do  not  present  a  separable  controversy ;  *' 
and  tliat  collateral  issues,  connected  with  the  case,  dp  not  de- 
stroy the  right  of  removal.'*  Where  the  defendants  are  inter- 
ested in  separate  parts  of  the  same  subject-matter,  no  separable 
controversy  is  presented.'*  Where  a  several  liability  is  sought 
to  be  enforced  against  different  defendants,  a  separable  con- 
troversy exists  between  each  of  thein  and  the  plaintiff.'®     Where 


112  U.  S.  187,  28  L.  ed.  693;  Mer- 
chants' Cotton  Press  &  Storage  Co. 
V.  Insurance  Co.  of  N,  A.,  151  U.  S. 
368,  38  L.  ed.  195;;  Gudger  v.  West- 
ern N.  C.  R.  Co.,  21  Fed.  81. 

ssshaftiwald  v.  Lewis,  108  U.  S. 
158,  2  Sup.  Ct.  3,85,,  27  L.  ed,  691; 
affirming  order  5  Fed.  510,  6  Sawy. 
585;  Torrence  v.  Shedd,  144  t J.  S. 
527,  12  Sup.  Ct.  726,  36.L.  ed.  528; 
Wilder  v.  Virginia,  T.  &  0.  Steel 
&  Iron  Co.,  46,  Fed.  676;  MacGin- 
iiiss  V.  Boston  ;&  M.  Cpnsol.  Copper 
&  Silver  ■  Min.  Co.;  119  Fed.  96, 
55  C.  C.  ,A.  648 ;  Republic  Fire  Ins. 
Co.  V.  Keogh  (New  York),  23  Hun, 
044.  Contra,  Langdon  v.  Fogg,  18 
Fed.  5  (21  Blatchf.  392).  But  see 
Campbell  v.  Milliken,  119  Fed.  981. 

S4  Osgood  V.  Chicago  D.  &  V.  R. 
Co.,  Fed.  Gas.  No.  10,604  (6  Biss. 
330). 

35  Temple  v.  Smith,  4  Fed_.  392, 
2  McCrary,  226;  Merchants'  Nat. 
Bank  V.  Thompson,  4  Fed.  876; 
Friedler  v.  Chotard,  19  Fed.  227; 
Independent  District  v.  Bank  of 
Rock  Rapids,  .48  Fed.  2;  iSe  City  of 
Cliieago,  64  Fed.  897.  A  defendant 
who  is  a  holder  of  stock  in  a  cor- 
poration co-defendant  has  not  such 
an  interest  in  the  oontrovorsy,  to 
which  the  latter  is  a  party,  to  pre- 
vent his  removal  of  a  separate  con- 
troversy in  which  he'  alone  is  inter- 
ested. Buck  V.  Felder,  196  Fed.  419. 
It  has  been  held  that  defendants 
who  have  been  joined  because  they 
Fed.  Prac.  Vol.  II.— 113. 


have  a  right,  by  subrogation,  to 
share  in  the  recovery,  have  no  inter- 
est in  the  controversy  between  the 
plaintiff  and  the  principal  defend- 
ant. Ireton  v.  Pennsylvania.  Co.,  C. 
C.  A.,  185  Fed.  84. 

86  Chicago  &  A.  R.  Co.  v.  New 
York,  L.  E.  &  W.  R.  Co.;  24  Fed. 
516;  Youtsey  v.  Hoffman,  308  Fed. 
693.;  Manufacturers'  Commercial  Co. 
V.  Brown  Alaska  Co.,  148  Fed.  308 
(an  action  by  the  holder  of  a  note 
against  the  maker  and  the  indors- 
ers,  in  which  it  was  held  that  the 
liability  of  each  indorser  -  presented 
a  separable  controversy  from  that 
with  the  others  and -with  the  mak- 
er) ;  Feibleman  v.  Edmonds  (Tex- 
as), 69  Tex.  334,  6  S.  W.  417.  A 
suit  to  establish  an  indebtedness 
against  an  insolvent  corporation,  and 
for  judgment  against  a  second  de- 
fendant, which  had  assumed  the  in^ 
debtedness  of  the  former.  Mecke 
V.  Valleytown  M.  Co.,  93  Fed.  697, 
35  C.  C.  A.,  151;  affirming  89  Fed. 
209.  But  see  Lewis  v.  Weidenfeld, 
76  Fed.  145.  Where  the  bill  cha,rged 
one  of  several  defendants  with  fail- 
ure to  perform  his  contract  to  trans- 
fer a  patent  to  the  complainant,  and 
that  the  others,  with  knowledge  of 
his  default,  had  bought  machines 
of  him,  for  the  use  of  which  they- 
should  account,  Nesmith  v.  Calvert, 
Fed.  Cas.  No.  10,123,  1  Woodb.  & 
M.  34.  A  suit  to  recover  the  pos- 
session of  town  bonds,  when  the  par- 
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ty  in  possession  disclaimed  all  in- 
terest in  them  except  a  lien  for  stor- 
age and  counsel  fees,  while  one  of 
the  depositors  of  the  bonds  and  the 
township  disputed  the  right  of  the 
plaintiff  to  possession  and  claimed 
that  the  bonds  were  void.  Wilson 
V.  Union  Sav.  Ass'n,  30  Fed.  521. 
Held  otherwise,  in  a  suit  to  recover 
a  bank  deposit,  to  which  the  bank 
and  another  claimant  to  the  money 
were  joined  as  defendants.  Bailey 
V.  New  York  Sav.  Bank,  2  Fed.  314 
(18  Blatchf.  77).  It  has  been  held 
that,  upon  a  bill  of  interpleader,  the 
controversy  between  the  two  defend- 
ants is  separable  from  that  between 
them  and  the  complainant,  and  will 
justify  a,  removal.  First  Nat.  Bank, 
v.  Bridgeport  Trust  Co.,  117  Fed. 
969.  Contra-,  Mutual  L.  Ins.  Co.-  v. 
Allen  (Massachusetts),  134  Mass. 
389;  Republic  F.  Ins.  Co.  ».  Keogh 
(New  York),  23  Hun,  644.  But  see 
Leonard  v.  Jamison,  2  Edw.  Ch. 
135;  George  v.,  Pilcher  (Virginia), 
28  Gratt.  299,  26  Am.  Rep.  350.  In 
a  suit  to  compel  a  corporation  to 
transfer  to  the  plaintiff  stock  stand- 
ing in  the  name  of  any  defendant, 
it  was  held  that  the  controversy 
was  not  separable.  St.  Louis  &  S. 
F.  R.  Co.  V.  Wilson,  114  U.  S.  60, 
5  Sup.  Ct.  738,  29  L.  ed.  66;  affirm- 
ing order  Wilson  v.  St.  Louis  &  S. 
R.  Co.,  22  Fed.  3.  A  suit  to  set 
aside  a  franchise  against  the  as- 
signee of  the  same  and  his  mortgag- 
ee, where  the  mortgagee  claimed 
that  the  plaintiff  was  estopped  by 
his  Representation,  when  the  mort- 
gage was  executed,  that  the  fran- 
chise was  valid,  contains  a  sepa- 
rable controversy.  Galesburg  v. 
Galeshurg  v.  Galesburg  Water  Co., 
27  Fed.  321 .  So  is  a  suit  by  a  mort- 
gagor to  remove  one  of  the  trustees 
vinder  the  mortgage  and  to  restrain 


it  from  foreclosure  the  same  against 
the  wishes  of  the  other  trustee  and 
of  a  majority  of  the  bondholders. 
Lake  St.  El.  R.  Co.  v.  Farmers'  L. 
&  Tr.  Co.,  72  Fed.  804.  But  not  a 
suit  by  a  mortgagor  against  the 
trustees  of  a  mortgage  and  the  bene- 
ficiary of  the  same,  which  asks  for 
an  accounting,  the  removal  of  the 
trustees  and  the  reconveyance  of  the 
property  to  himself  and  another  de- 
fendant, in  accordance  with  the 
terms  of  the  trust.  Winchester  v. 
Loud,  108  U.  S.  130,  2  Sup.  Ct.  311, 
27  L.  ed.  677.  The  following  con- 
troversies have  been  held  to  be 
separable,  a  suit  to  enjoin  the  sale 
of  land  by  a  defendant  claiming 
title  to  part  of  the  same  under 
a  deed  of  trust  to  secure  the  pay- 
ment of  certain  promissory  notes,  in 
which  the  title  of  the  trustee  defend- 
ant depended  upon  the  question 
whether  the  notes  had  been  paid,  and 
that  of  two  of  the  other  defendants, 
each  of  whom  claimed  an  interest  in 
the  land  hostile  to  each  other,  de- 
pended upon  the  question  whether 
these  notes  were  paid.  Snow  v. 
Smith,  4  Hughes,  204;  s.  c,  88  Fed. 
657 ;  a  suit  to  cancel  a  promissory 
note,  where  fraud  by  one  defendant 
was  charged  and  there  was  no  alle- 
gation that  the  other,  as  indorsee, 
was  cognizant  of  such  fraud.  N.  Y. 
Construction  Co.  v.  Simon.  53  Fed. 
1,  but,  in  a  suit  to  cancel  notes 
for  fraud  by  some  of  the  defendants, 
it  was  held,  that  there  was  no  sep- 
arable controversy  between  the 
plaintiff  and  other  defendant,  to 
whom  the  notes  had  been  delivered 
as  collateral  security  for  an  indebt- 
edness of  the  payees,  there  being  no 
allegations  that  these  holders  of  the 
notes  had  knowledge  of  the  fraud, 
Burgunder  v.  Browne,  59  Fed.  497 ;  a 
suit  by  the  beneficiary  under  a  will 
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the  parties  are  sued  jointly  and  severally,  it  seems  that  a  sep- 
arable controversy  exists.^''     Where  an  accounting  is  prayed 


against  the  executors,  the  testamen- 
tary .trustees,  and  a  lessee  of  part 
of  the  trust  estate^  where  the  com- 
plaint prayed,  that  the  executors 
may  complete  the  trust  fund  for 
plaintiff's  benefit  by  conveying  real 
estate  to  the  trustee;  that  the  trus- 
tees pay  to  her  whatever  may  be 
due  for  interest  on  said  trust  fund, 
and  also  pay  to  her,  for  her  benefit, 
out  of  the  estate,  other  moneys 
which  she  claims;  that  the  trustees 
be  enjoined  from  charging  against 
her  certain  moneys  which  the  estate 
has  paid,  and  from  paying  to  trus- 
tees of  certain  residuary  trusts  any 
moneys  which  might  be  in  or  might 
hereafter  come  into  their  hands; 
and  that  the  rent  of  the  part  of  the 
trust  held  by  them,  which  may  be- 
come due  under  the  lease  to  the  re- 
maining defendant,  be-  paid  to  the 
plaintiff,  Stevens  v.  Richardson,  9 
Fed.  191  (20  Blatchf.  53).  Where 
remaindermen  sued  to  set  aside  a 
settlement  by  the  life  tenant  with 
an  insurance  company  for  a  less 
amount  than  the  face  value  of  the 
policy,  charging  that  the  life  ten- 
ant held  the  insurance  impressed 
with  a  trust  for  the  plaintiff's  ben- 
efit, and  praying  judgment  against 
both  defendants  for  the  face  value 
of  the  policy  with  interest,  and  that 
they  be  required  to  pay  the  same  in- 
to court,  to  be  invested  for  the  bene- 
fit of  the  plaintiffs  and  the  life  ten- 
ant, interest  only  to  be  paid  the 
latter  during  her  life;  it  was  held 
that  there  was  a  separable  contro- 
versy between  the  insurance  compa- 
ny and  the  plaintiffs.  Harley  v. 
Home  Ins.  Co.,  125  Fed.  792.  But 
in  a  suit  to  enforce  a  right  of  subro- 
gation to  several  fire  insurance  poli- 


cies upon  the  same  property,  and  to 
collect  losses  upon  them  resulting 
from  the  same  fire,  there  is  no  sep- 
arable controversy  between  the 
plaintiff  and  the  different  insurance 
companies.  Merchants'  Cotton  Press 
&  Storage  Co.  v.  Insurance  Co.  of 
North  America,  151  U.  S.  368,  38  L. 
ed.  195,  affirming  Insurance  Co.  of 
North  America  v.  Delaware  Mut. 
Safety  Insurance  Co.,  91  Tenn.  (7 
Pickle)  537,  19  S.  W.  755;  over- 
ruling Insurance  Co.  of  North  Amer- 
ica v.  Delaware  Mut.  Insurance  Co., 
50  Fed.  243.  In  a  suit  by  an  insur- 
ance company  to  enforce  its  right 
of  subrogation,  and  to  collect  the 
claim  of  the  insured  against  a  per- 
son who  caused  the  loss,  the  contro- 
versy between  the  insured  company 
and  such  wrongdoer  is  not  separable 
from  that  to  which  the  insured  is  an 
indispensable  party.  First  Presby- 
terian Soc.  of  Green  Bay  v.  Goodrich 
Transp.  Co.,  7  Fed.  257  (10  Biss. 
312)  ;  Broadway  Ins.  Co.  v.  Chica- 
go G.  W.  Ey.  Co.,  101  Fed.  507. 
Where  a  suit  was  brought  against 
an  employee  of  the  plaintiff,  who 
was  charged  with  embezzlement,  and 
the  surety  upon  "the  bond  guarantee- 
ing plaintiff  against  loss  by  any  of 
the  acts  of  such  employee;  it  was 
held  that  a  separable  controversy 
existed  between  the  plaintiff  and  the 
surety.  Iowa  Lillooet  Gold  Min.  Co. 
V.  Bliss,  144  Fed.  446.  Where  ex- 
emplary damages  upon  special  facts 
were  claimed  against  one  of  two  de- 
fendants sued  upon,  a  joint  obliga- 
tion ;  it  was  held  that  there  was  a 
separable  controversy,  which  might 
be  removed.  Feibelman  v.  Edmunds 
(Texas),  69  Texas,  334,  6  S.  W.  417. 
STLangdon   v.    Fogg,    18    Fed.   5, 
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against  one  or  more,  but  not  all,  of  the  defendants,  and  there 
is  an  actual  controversy  between  the  remainder  and  the  plain- 
tiff" or  -where  the  complaint  prays  separate  accountings  by 
different  defendants,'^  who  are  not  jointly  liable  nor  interested 
in  the  accounts  of  the  other,  in  which  last  case  the  controversy 
between  them  and  the  plaintiff  is  not  separable ;  *"  and,  it  has 
been  held,  when  it  prays  a  joint  and  several  accounting  by 


7,  9;  Boyd  v.  Gill,  19  Fed.  345  (21 
Blatchf.   543). 

38  Geer  v.  Mathieson  Alkali 
Works,  190  U.  S.  428,  23  Sup.  Ct. 
807,  47  L.  ed.  1122,  a  suit  to  set 
aside  a  contract  between  two  cor- 
porations, to  enjoin  its,  directors 
from  any  further  disposition  of  its 
property,  for  a  reconveyance  of  ;the 
same,  and  an  accounting  by  the 
grantee  for  the  damages  caused 
by  the  transfer,  .with  which  was 
■joined  a,  prayer  that  the  defendants, 
who  were  directors  of  the  grantor, 
should  account  for  their  actions  in 
the  premises  and  be  required  to 
make  good  all  allowance  and  dam- 
age caused  by  their  wrongful  con- 
duet.  In  a  suit  against  a  corpora- 
tion and  some  of  its  officers  for  an 
injuction  against  all  the  parties  from 
holding  a  meeting  called  by  the  lat- 
ter'for  the  purpose  of  conveying  the 
corporate  property  to  another  com- 
pany, and  also  for  an  a,ccouuting  by 
such  officers  for  the  corporate  funds, 
whicli,  it  was  alleged,  .that  they 
had  appropriated  to  their  own  use, 
accompanied  by  a  prayer  for  a  re- 
ceiver of  the  corporation,  brought 
by  a  stockholder  who  alleged  that 
the  corporation  was  under  tlie  con- 
trol of  these  officers;  held,  that 
there  was  no  .such ,; separable  con- 
troversy between  the  complainants 
and  the  corporation  as  entitled  the 
latter  to  removt'  the  cause.  Camp- 
bell V.  Millken,  119  Fed.  981. 

39Langdon  v.  Fogg,  18  Fed.  5,  (21 


Blatchf.  392 )  ;  Vinal  v.  Continental 
Const.  &  Imp.  Co.,  34  Fed.  228.  See 
Golden  v.  Bruning,  72  Fed.  2.  A 
suit  for  a  conveyance  of  an  undi- 
vided interest  in  lands  held  by  it 
corporation,  together  with  an  ac- 
counting by  such  corporation  of  a 
similar  proportion  of  the  proceeds 
of  lands  by  it  sold,  and  also  for  an 
iiceounting  by  individual  defendants 
for  the  proceeds  of  the  sale  of  lands, 
acquired  under,  the  same  title  and . 
sold  by  them  before  title  was  ac- 
quired by  the  defendant  corporation, 
was  held  to  present  a  separable  con- 
troversy. Barney  v.  Latham,  103 
U.  S.  2"05,  26.L.,ed.  514. 

M  Burke  v.  Flood,  1  Fed.  541  (C 
Sawyer,  220)  ;  Sexton  v.  Seelye,  39 
Fed.  705;  German  Savings  &  Loan 
Soc.  y.  Dprmitzer,  C,  C.  A.,  116  Fed. 
471.  Regis  V.  United, Drug  Co.,  .180 
Fed.  201;  Coram  v.  Davis,  182  Fed. 
939;  Cornue  v.  Coram,  182  Fed.  941. 
In  a  stockholder's  suit  foj.  an  ac- 
counting by  the  officers  of  a  corpora- 
tion, and  for  the  appointrnent  of  a 
receiver  of.  the  company,  the  latter 
is  an  indispensable  party  to  the  ac- 
counting. .Campbell.  V.  Milliken,  119 
Fed.  981.  Held,  that  a  prayer  in 
the  complaint  that  "defendants  may 
account  for  all  the  wrongs  alleged, 
and  on  such  accounting  repay  all 
sums  realized  by  said  defendants, 
or  any  of  them,",  is  not  a  prayer, 
for  a  several  account,,  and  the  con- 
troversy is  not  separable  on  that 
ground.     Fox  y.  ,Mackay, ,  60  Fed,.  4. 
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trustees  for  the  fraudulent  misappropriation  of  trust  funds ;  " 
and  in  a  suit  by  a  receiver  to  collect  assessments,  made  to  en- 
force a  statutory  liability,  by  stockholders  to  a  corporation 
under  the  Washington  banking  law ;  *^  the  case  presents  sep- 
arate controversies,  any  one  of  which  may  be  removed  if  there 
exists  the  requisite  difference  of  citizenship.  A  suit  to  quiet 
title  contains  separate  controversies  when  the  defendants  do  not 
claim  under  a  common  right  or  through  a  common  source ;  *^ 
even,  it  has  been  held,  where  the  bill  alleged  that  all  of  the  de- 
fendants made  some  claim  under  a  certain  deed;  but  did  not 
limit  the  controversy  to  the  validity  of  such  deed ;  **  but  not 
when  the^  defendants .  are  charged  with  being  joined  in  a  con- 
spiracy to  cloud  the  complainants'  title  and  to  defraud  them 
of  their  property ;  *°  nor  when  one ,  of  two  defendants  holds 
th0  legal  title  as  trustee  for  the  other;"  nor  in  any  case  in 
which  the  defendants"  claim  a  joint  or  common  right,  or  through 
a  common  source,  with  no  difference  between  their  titles,  which 
affects  the  controversy  in  suit.*''    A  proceeding  to  recover  the 


Where  a,  joint  accounting  was 
prayed,  but  tlie  allegations  in  the 
complaint  showedi  that  the  liabil- 
ity was  several,  it  was  held  that 
the  ease  could  be  removed.  Chi- 
cago &  A.  R.  Co.  V.  N,  Y.,  L.  E.  & 
W.  E.  Co.,  24  Fed.  516. 

*1  Langdon  v.  Fogg,  18  Fed.  5,  7, 
9;  Boyd  v.  Gill,  19  Fed.  145  (21 
Blatchf.  543). 

**  Calderhead  v.  Downing,  103 
Fed.  27.  But,  it  has  been  held,  that 
a  creditors'  bill,  brought  by  several 
on  behalf  of  the  rest,  to  enforce  a 
statutory  liability  of  stockholders 
under  a  Colorado  statute,  by  requir- 
ing them  each  to  pay  the  full 
amount  of  the  same  to  a  master,  to 
be  applied  upon  the  debts  pro  rata, 
together  with  "such  sums  as  might 
be  collected  from  .other  stockholders, 
the  remainder  to  be  returned,  does 
not  present  a  separate  controversy 
between  the  plaintiff  and  any  one  of 
the  ,  defendants.     Miller'  v.  Clifford, 


133  Fed.  880,  67  G.  C.  A.  52,  5 
L.H,A.(N.S.)  49. 

43  Field  V.  Xownsdale,  Fed.  Ca^ 
No.  4,760  (Deady,  288);  Good- 
enough  V.  Warren,  Fed.  Cas.  No. 
5,534  (5  Sawy.  494);  Steinkuhl  v. 
York,.Fed.  Cas.  ;No.  13,356  (2  Flip. 
376)  ;  Illinois  v.  Illinois  Cent.  E. 
Co.,  16  Fed.  881;  Chapman  v.  Chap- 
man, 28  Fed.  1 ;  Bates  v.  Carpenter, 
98  Fed.  452;  Carothers  v.  McKinley 
Mining  &  Smelting  Co.,  116  Fed. 
947;  McMullen  v.  Hallack  Cattle 
Co.,  193  Fed.  283  (water  rights). 
But  see  Smedley  v.  Smedley,  110 
Fed.  255;  Lomax  v.  Foster  Lumber 
Co.,  C.  C.  A.,  174, Fed.  959. 

« Bacon  v.  Felt,  38  Fed.  870. 

45  Little  v.  Giles,  118  U.  S.  596, 
7  Sup.  Ct.  32,  .30  L.  ed.  269;  re- 
versing decree  Giles  v.  Little,  ]  3 
Fed.  IpO,  2  McCrary,  370. 

46Eand  v.  Walker,  117  U.  S.  340, 
6  Sup." Ct.,  769,  29  L.  ed.  907. 

47iJe  Foley,  80  Fed.  949. 
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possession  of  land  may  be  removed  under  similar  circum- 
stances;" but  not,  it  has  been  held,  a  suit  for  a  partition, 
where  one  of  the  defendants  claimed  to  own  the  plaintiff's 


48Laidly  v.  Huntington,  121  U. 
S.  179,  7  Sup.  Ct.  855,  30  L.  ed. 
883  (a  suit  for  an  assignment  of 
dower)  ;  Collins  v.  Wellington,  31 
Fed.  244;  Anderson  v.  Appleton,  32 
Fed.  855  (an  action  to  establish 
a  sale)  ;  Stanbrough  v.  Cook,  38 
Fed.  369,  3  L.R.A.  400;  Knight 
V.  Lutcher  &  Moore  Lumber  Co., 
136  Fed.  404,  69  C.  C.  A.  248; 
rehearing  denied,  139  Fed.  1007; 
Forsyth  Mfg.  Co.  v.  Putnam, 
Hooker  &  Co.,  139  Fed.  1007 ; 
Cleveland  v.  Cleveland,  C,  C.  &  St. 
L.  Ey.  Co.,  C.  C.  A.,  147  Fed.  171 
(lessor  and  lessee).  It  vfas  held,  in 
a  suit  to  enforce  a  right  to  enter  a, 
park,  that  the  owner  and  the  lessees 
thereof  had  separate  controversies 
with  the  plaintiff.  Sharp  v.  White- 
side, 19  Fed.  150.  A  separate  contro- 
versy exists  between  the  petitioner 
and  each  of  the  lot  owners,  in  a  pro- 
ceeding to  condemn  different  lots  of 
land  for  a  public  use,  when  the  only 
question  in  dispute  is  the  amount  of 
damages,  and  the  respondents  have 
no  joint  interest  in  any  of  the  par- 
cels to  be  condemned,  nor  in  the 
damages  to  be  awarded;  Pacific  R. 
R.  Removal  Cases,  115  U.  S.  2,  23, 
29  L.  ed.  319,  327 ;  affirming  19  Fed. 
150;  City  of  Chicago  v.  Hutchin- 
son, 15  Fed.  129  (11  Biss.  484); 
Northern  Pac.  Terminal  Co.  v. 
Lowenberg,  18  Fed.  339  (9  Sawy. 
348 )  ;  New  York,  N.  H.  &  H.  R.  Co. 
V.  Cockcroft,  46  Fed.  881;  South 
Dakota  Cent.  Ry.  Co.  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  C.  C.  A.,  141 
Fed.  578;  Deepwater  Ry.  Co.  v. 
Western  Pocahontas  Coal  &,  Lum- 
ber Co.,  152  Fed.  824  (where  the 
State  statute  authorized  a  proceed- 


ing against  the  land  owners,  either 
jointly  or  separately;  and  it  was 
held  that  any  one  of  them  could 
remove  so  much  as  affected  his 
land  leaving  the  controversies  be- 
tween the  others  and  the  railway 
company  in  the  Sta,te  court)  ;  Drain- 
age Dist.  No.  19  V.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  198  Fed.  253 ;  except 
when  the  State  statute  directs  that 
the  proceedings  against  all  of  the  re- 
spondents shall  be  tried  together, 
and  that  a  single  finding  be  made 
including  all  the  awards  and  all  the 
assessments  for  benefits;  in  which 
case,  it  has  been  held  that  no  sepa- 
rable controversy  can  exist.  Kansas 
City  V.  Hennegan,  152  Fed.  249. 
And  one  of  two  or  more  respondents 
to  a,  condemnation  proceeding,  who 
hold  different  interests  in  the  same 
lot,  cannot  remove  the  case,  since 
there  is  no  separable  controversy  as 
regards  them.  Bellaire  v.  Baltimore 
&  0.  R.  Co.,  146  U.  S.  117,  36  L.  ed. 
910;  Seattle  &  M.  Ey.  Co.  v;  State, 
52  Fed.  594;  Washington  v.  Colum- 
bus &  C.  M.  R.  Co.,  53  Fed.  673; 
Helena  Power  Transmission  Co.  v. 
Spratt,  146  Fed.  310.  But  see  Oro- 
ville  &  N.  R.  Co.  v.  Leggett,  162  Fed. 
571.  A  mortgagee  or  a  trustee,  for 
the  benefit  of  the  holders  of  mort- 
gage bonds,  cannot  claim  to  be  in- 
terested in  a  separate  controversy 
from  that  to  which  the  mortgagor  is 
a  party.  Colorado  Fuel  &  Iron  Co. 
V.  Four  Mile  Ry.  .Co.,  66  Pac. 
902,  29  Colo.  90.  But,  where  on- 
ly a  part  of  the  land  was  leased, 
held  that  there  was  a  separate  con- 
troversy as  regards  that  not  leased 
between  the.  lessor  and  the  lessee. 
Sugar  Creek,  P.  B.  &  P.  C.  Ry.  Co. 
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undivided  share  of  the  land.*®  It  has  been  held  that,  in  a  suit 
for  specific  performance  against  the  vendor  and  his  grantee  of 
the  land,  there  is  a  separable  controversy  between  the  plaintiff 
and  such  grantee ;  *"  and  that  in  an  action  to  set  aside  a  con- 
veyance, to  which  the  grantor  and  the  grantee  are  defendants, 
there  is  no  separable  controversy  between  the  plaintiff  and  the 
grantee.^*  The  contracts  and  liabilities  of  the  maker  and  the 
indorsers  of  a  promissory  note  are  separate  and  distinct  from 
each  other.  When  they  are  joined  as  defendants,  there  is  a 
separable  controversy  between  the  plaintiff  and  each  of  the 
indorsers.*^  It  has  been  held  that  separable  controversies  exist 
in  an  action  to  recover  damages  for  negligence,  when  the  liegli- 
geijce  charged  against  the  different  defendants  is  different  and 
not  concurrent ;  ^'  even  when  charges  of  concurrent  negligence 


v.  McKell,  75  ,Fed.  34.  It  was  held 
that  »a  party  who  has  leased  the 
property  to  another  for  the  term  of 
ninety-nine  years  is  indispensable 
to  the  controversy  between  his  les- 
see and  the  person  who  institutes  the 
condemnation  proceeding,  City  of 
Bellaire  v.  Baltimore  &  0.  R.  Co., 
146  U.  S.  117,  13  Sup.  Ct.  16,  36  L. 
ed.  910;  City  of  Le  Mars  v.  Iowa 
Falls  &  S.  C.  E;  Co.,  48  Fed.  661 ; 
City  of  Washington  v.  Columbus  & 
C.  M.  E.  Co.,  53  Fed.  673;  even,  al- 
though such  lessor  flies  a  disclaimer. 
City  of  Washington  v.  Columbus 
&  C.  M.  R.  Co.,  53  Fed.  673.  It  has 
been  held  that,  where  there  is  a  dis- 
pute concerning  the-  right  of  the  pe- 
titioner to  condemn  all  the  property, 
there  ig  but  a  single  controversy 
between  him  and  all  of  those  who 
Sispute  the  right.  Re  Jarnecke 
Ditch,  69  Fed.  161;  Perkins  v.  Lake 
Superior  k  S.  E.  Ey.  Co.,  140  Fed. 
904.  Where  the  right  to  condemn 
only  a  part  of  the  land  is  disputed, 
there  is  a  separable  controversy  be- 
tween the  owners  of  that  part  and 
the  petitioner,  to  which  the  powers 
of  the  other  parts  sought  to  be  con- 
demned are  not  parties.    South  Dar 


kota  Cent.  Ry.  Co.  v.  Chicago,  M. 
&  St.  P.  Ey.  Co.,  141  Fed.  578,  73 
C.  0.  A.  176;  Be  Silvies  Eiver,  199 
Fed.  495. 

49Torrence  v.  Shedd,  144  U.  S. 
527,  36  L.  ed.  528. 

soEIkins  v.  Howell,  140  Fed.  157. 

SI  Moore  v.  North  Eiver  Const. 
Co.,  19  eFd.  803 ;  Winnemans  v.  Edg- 
ington,  27  Fed.  324;  Eeineman  v. 
Ball,  33  Fed.  692;  German  Savings 
&  Loan  Soc.  v.  Dormitzer,  C.  C.  A., 
116  Fed.  471. 

58  Sheldon  v.  Keokuk  Northern 
Line  Packet  Co.,  1  Fed.  789  (9  Biss. 
307 )  ;  Manufacturers'  Commercial 
Go.  V.  Brown  Alaska  Co.,  148  Fed. 
308. 

63  Yeatea  v.  Illinois  Cent.  E.  Co., 
137  Fed.  943.  A  removal  was  al- 
lowed upon  the  petition  of  u.  rail- 
road company,  in  a  suit  by  its  em- 
ployee charging  the  corporation 
with  negligence  in  furnishing  a  de- 
fective engine,  and  the  other  defend- 
~  ants,  who  were  fellow  servants  of 
the  plaintiiT,  with  negligence  in  not 
keeping  a  proper  lookout.  Ferguson 
v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  63 
Fed.  177.  And  where  the  plaintiff 
charged  the  railroad  company  with 
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are  joined  with  a  distinct  charge  of  negligence  against  one 
defendant ;  °*  and  also  "where  plaintiff  sued  to  recover  damages 
for  a  personal  injury  and  based  his  cause  of  action  against  each 
of  two  defendants  upon  a  separate  contract ;  **  but  that  there 
is  no  separable  controversy  in  an  action  to  recover  damages 
for  the  alleged  joint  negligence,  by  act  or  omission,  of  a  rail- 
road company  and  its  engineer,  conductor  or  other' employee, 
when  the  sole  ground  alleged  for  the  liability  of  the  corpoi'a- 
tion  is  its  responsibility  as  principal  for  the  conduct  of  its 
servant,  although  not  personally  present  nor  directing  and  not 
charged  with  any  specific  concurrent  act  of  negligence ;  *^ 


nor 


negligence  in  permitting  a  danger- 
ous obstruction  in  the  immediate 
vicinity  of  the  track,  and  a  contract- 
or for  building  the  obstruction. 
Hartshorn  v.  Atchison,  T.  &  S.  F.  K. 
Co.,  77  Fed.  9.  A  similar  ruling 
was  made  in  Coker  v.  Monaghan 
Mills,  110  Fed.  803.  See.Veariel  v. 
United  Eng.  &  Foundry  Co.,  197 
Fed.  877;  Lewis  v.  Cincinnati,  N.  0. 
&  T.  P.  Ry.  Co.,  192  Fed.  654,  supra, 
%  540,  infra,  §  543.  But  not  in 
a  joint  action  against  the  owner  of 
an  engine  and  cars  and  the  owner 
of  the  tracks  upon  which  they  ran. 
Haire  v.  Rome  E.  Co.,  57  Fed.  321. 

54  Mclntyre  v.  Southern  Ey.  Co., 
131  Fed.  985;  Henry  v.  Hlinols 
Cent.  E.  Co.,  132  Fed.  715;  South- 
ern Ry.  Co.  V.  Edwards,  115  Georgia 
1022,  42  S.  B.  375;  Adderson  v. 
Southern  Ey.  Co.,  177  J?ed.  571; 
Jackson  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.,  C.  C.  A.,  178  Fed.  432,  where  the 
liability  of  the  different  defendants 
was  fixed  by  different  statutes  fixing 
different  grounds  of  liability  and 
permitting  different  defenses.  Bain- 
bridge  Grocery  Co.  v.  Atlantic  Coast 
Line  E.  Co.,  182  Fed.  276;  Nichols 
V.  Chesapeake  &  O.  Ry.  Co.,  C.  C.  A., 
195  Fed.  913. 

56Batey  v.  Nashville,  C.  k  St.  L. 
Ey.,  95  Fed.  368. 


56  Powers  V.  Ches.  &  Ohio  Ey.  Coq 
169  U.  S.  92,  42  L.  ed.  673;  Alabama 
Great  So.  Ry.  Co.  v.  Thompson,  200 
U.  S.  206,  50  L.  ed.  441 ;  Cincinnati, 
N.  0.  &  Texas  Pac.  Ey.  Co.  v.  Br)hon, 
200  U.  S.  221,  50  L.  ed.  448;  (These 
cases  overruled  a  number  of  deci- 
sions to  the  contrary  in  the  lower 
courts.)  See  also  Ches.  &  Ohio  Ey. 
Cc.  V.  Dixon,  179  U.  S.  131,  45  L. 
ed.  121;  Fogarty  v.  Southern  Pac. 
Co.,  123  Fed.  973;  American  Bridge 
Co.  V.  Hunt,  C.  C.  A.,  130  Fed.  302; 
Roberts  v.  Shelby  Steel  Tube  Co., 
C.  C.  A.,  131  Fed.  729;  Davenport 
V.  Southern  Ey.  Co.,  C.  C.  A.,  135 
Fed.  960;  Heffelfinger  v.  Choctaw, 
0.  &  G.  R.  Co.,  140  Fed.  75;  Thomas 
V.  Great  No.  Ry.  Co.,  C.  C.  A.,  147 
Fed.  83;  Knuth  v.  Butte  Electric 
Ry.  Co.,  148  Fed.  73;  Bowles  v.  H. 
J.  Heinz  Co.,  188  Fed.  937;  Illinois 
Cent.  R.  Co.  v.  Coley  (Kentucky), 
G.  C.  A.,  89  S.  W.  234;  Able  v. 
Southern  By.,  73  South  Carolina, 
173,  52  S.  E.  962.  Where  a  passen- 
ger sued  a  railroad  company  and  its 
conductor  for  the  same  injuries,  al- 
leging negligence  on  the  part  of  the 
corporation  in  accepting  and  carry- 
ing a  lunatic  as  a  passenger  without 
^adequate  protection,  and  charged  the 
conductor  with  negligence  in  failing 
to  restrain  the  lunatic  so  as  to  pre- 
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where  a  lessor  and  lessee,'''  or  a  corporation  and  its  receivers,*' 
or  a  city  and  a  landowner,^'  are  sued  jointly  for  an  injury 
caused  by  their  concurrent  negligence.  In  a  suit  to  prevent 
one  corporation  from  obtaining  and  exercising  control  over 
aYiother,  there  is  no  separable  controversy  between  the  plaintiff 
and  the  former.^"  In  a  stockholder's  suit  to  set  aside  a  eon- 
tract  by  his  corporation,  the  controversy  between  him  and  the 
contractor  is  not  separable  from  that  to  which  the  corporation 
is  a  party." 

It  has  been  said  that,  "where  an  action  is  brought  by  one 
plaintiff  against  several  defendants,  not  because  they  claim 
any  joint  interest  or  are  subject  to  any  joint  liability  in  re- 
spect to  the  subject-matter  of  the  action,  but  merely  for  con- 
venience, it  will  generally  be  capable  of  resolution  into  separable 
controversies  betweeii  the  plaintiff  and  the  individual  defend- 


vent  him  from  assaulting  the  plain- 
tiS;  held  that  there  was  no  separa- 
ble controversy.  Bougherty  v.  At- 
chison, T.  &  S.  F.  R.  Co.,  .126  Fed. 
239.  Lathrop-Shea  &  Henwood  Co. 
v.  Pittsburg,  S.  &  N.  R.  Co.,  135 
Fed.  619  (where  the, suit  was  for 
services  against  a  railroad  and  a 
party  who  had  made  a,  contract  with 
the'  plaintiff,  which  the  plaintiff 
charged  was  made  as  agent  for  the 
railroad  company;  held  that  the  con- 
troversy was  not  separable).  See 
§  540,  supra. 

ST  Central  Ohio  E.  Co.  .v.  Mahoney 
C.  C.  A.,  114  Fed.  732;  Person  v. 
Illinois.  Cent.  R.  Co.,  118  Fed.  342; 
Keller  v.  Kansas  City,  St.  L.  &  C. 
R.  Co.,  135  Fed.  202;  Curtis  v. 
Cleveland,  C.'C.  &  S,t.X.  Ey.  Co.,, 
140  Fed.  777.  Contra,  Spangler  v. 
Atchison,  T.  &  S.  E.  R.  Co.,  42  Fed. 
305;  K'ejly  v.  Chicago  &  A.  Ry.  Co., 
122  Fed.  286;  Williard  v.  Spartan- 
burg, U.  &  C.  E.  Co.,  124  Fed.  796; 
Yeates  v.  Illinois  Cent.  E.  Co.,  137 
Fed:   943.  ■ 

sswhitcomb  V.  Smithson,  175  IT. 
S.  03S,  44  L.  ed.  303;  Mporp  v.  Los 


Angeles,  I.  &  S.  Co.,  89  Fed.  73; 
Dougherty  v.  Atchison,  T.  &  -S.  F.  R. 
Co.,  126  Fed.  239.  Contra,  Cham- 
berlain V.  New  York,  L.  E.  &  W.  R. 
Co.,  71  Fed.  636.  There  is  no  sepa- 
rate controversy  in  an  action  against 
joint  receivers  founded  upon  trans- 
actions of  their  predecessor. 
Wrightsville  Hardware  Co.  v.  Hard- 
ware &  Woodenware  Mfg.  Co.,  180 
Fed.  586. 

BSGoe-'T  v.  City  of  Colorado 
Springs,  200  Fed.  99. 

60  MacGinnis  v.  Boston  &  M.  Con- 
spl.  Copper  and  Silver  Min.  Co.,  C. 
C.  A.,  119  Fed.  96;  overruling  Lamm 
V.  Parrpt,  S.  &  C.  Co.,  Ill  Fed.  241. 

61  Cape  Girardeau  &  St.  L.  E.  R. 
V.  Winston,  Fed.  Cas.  No.  2,390; 
Wilder  v.  Virginia,  T.  &  C.  Steel 
&  Iron  Co.,  46  Fed..  676;  Hanover 
Nat.  Bank  v.  Credits  Comm'utation 
Co.,  118  Fed.  110;  Douglas  v.  Rich- 
mond &D.  R.  Co.  (North  Carolina), 
106  N.  G.  65,  10  S.  E.  1048.  An 
analogous  case  is  Shumway  v.  Chi- 
cago &  I.  R,  Co.,  4  Fed.  385.  It  has 
been  held :  that  there  is  no  separable, 
controversy  between  the  corporation 
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ants."  ^^  Where  plaintiff  sued  upon  two  similar  claims,  one 
of  which  had  been  assigned  to  him ;  it  was  held  that  there  was 
a  separable  controversy  as  regards  the  claim,  to  which  he  had 
an  original  right. °*  When  the  plaintiffs  sue  to  enforce  a  com- 
mon right,  which  they  might  have  asserted  in  separate  actions, 
there  is  no  separable  controversy,  even  though  their  rights  de- 
pend upon  different  circumstances.**  There  is  no  separable 
controversy  between  defendants,  against  whom  the  plaintiff  seeks 
to  establish  a  joint  liability  alone,  either  in  contract,'*  or  in 


and  the  complainant  in  a  stock- 
holders' suit  in  which  are  joined  aa 
defendants  the  officers,  Campbell  v. 
Milliken,  119  Fed.  981;  or  the  offi- 
cers, directors,  trustee  under  a  mort- 
gage, and  bondholders,  when  it  is 
sought  to  set  aside  an  exchange  of 
stock  for  bonds ;  or  there  is  a  jpinder 
of  another  corporation  holding  capi- 
tal stock  of  the  former  company,  a 
cancellation  of  which  is  prayed,  to- 
gether with  an  ^  injunction  against 
the  "  latter's  exercising  any  control 
over  the  former  and  against  the  for- 
mer's permitting  any  transfer  of 
such  shares  upon  its  books  or  any 
vote  thereupon  by  the  latter  and 
against  the  directors  of  the  former 
from  acting  as  such.  MacGinniss 
V.  Boston  &  M.  Consol.  Copper  and 
Silver  Min.  Co.,  C.  C.  A.,  119  Fed. 
96;  overruling  Lamm  v.  Parrot,  S. 
&  C.  Co.,  Ill  Fed.  241.  The  fact 
that  plaintiffs,  in  such  a  suit,  hold 
stock  of  different  classes,  or  that 
creditors,  in  a  suit  for  an  account- 
ing by  directors,  hold  claims  of  dif- 
ferent kinds,  does  not  make  the  con- 
troversy separable,  although  they 
might  liave  prosecuted  several  suits 
which  they  properly  brought  joint- 
ly. Wilder  v.  Virginia,  T.  &  C.  Steel 
&  Iron  Co.,  46  Fed.  676.  Where  a 
suit  was  brought  against  two  corpo- 
rations and  the  directors  of  one  of 
them,  to  set  aside  a  conveyance 
made  by  this  to  the  other,  for  an  in- 


junction against  the  directors  as 
managing  the  affairs  of  the  corpo- 
pation  and  for  the  appointment  of  a 
receiver ;  thereof  it  was  held  that  the 
controversy  between  the  complain- 
ant and  the  directors  ivas  separable 
from  that  between  him  and  the  two 
corporations,  and  that  the  latter 
might  remove  the  suit.  Geer  v. 
Mathieson  Alkali  Works,  190  U.  S. 
428,  47  L.  ed.  1122. 

62  Bates  V.  Carpenter,  98  Fed.  452, 
454. 

63  Sharkey  v.  Port  Blakely  Mill 
Co.,  92  Fed.  425. 

eiEeineman  v.  Ball,  33  Fed.  692; 
Wilder  v.  Virginia,  T.  &  C.  S.  &  I. 
Co.,  46  Fed.  676;  per  Fuller,  C.  J. 
(where  the  plaintiffs  were  different 
stockholders,  some  holding  full  paid 
stock,  and  others  stock  that  was  as- 
sessable, and  also  creditors  holding 
separate  claims  to  enforce  a,  cause 
of  action  by  the  corporation).  See 
also  Re  McClean's  Estate,  26  Fed. 
49. 

66  Stone  v.  State,  117  U.  S.  430, 
6  Sup.  Ct.  799,  29  L.  ed.  962;  Fol- 
som  V.  Continental  Nat.  Bank,  14 
Fed.  497,  4  Woods,  521;  Western 
Union  Tel.  Co.  v.  Brown,  32  Fed. 
337 ;  Woodburn  v.  Clay,  33  Fed.  897 ; 
Mutual  Reserve  Fund  Life  Ass'n 
V.  Farmer,  77  Fed.  929,  23  C.  C.  A. 
S74 ;  Guarantee  Co.  of  North  Ameri- 
ca. V.  Mechanics'  Sav.  Bank  &  Trust 
Co.,  C.  C.  A.,  80  Fed.  766;  Lathrop- 
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tort;  ®^  although  the  liability  of  the  defendants  is  joint  and 
several ;  ®''  even  when  a  State  statute  permits  judgment  to  be 
entered^ for  or  against  one-  or  more  of  the  plaintiffs,  and  for 
or  against  one  or  more  of  the  defendants,^'  or  when  the  plaintiff 
sues  less  than  all  of  those  who  are  jointly  and  severally  liable,** 
provided  that  the  allegations  in  the  bill  do  not  clearly  show 
that  the  liability  is  several;  nor  in  a  suit  or  proceeding  to 
compel  the  joint  performance  of  a  duty  by  mandamus,   or 


Shea  &  Henwood  Co.  v.  Pittsburg, 
S.  &  N.  E.  Co.,  135  Fed.  619;  Fusz 
T.  Trager  (Louisiana),  38  La.  Ann. 
173;  O'Kelly  v.  Richmond  &  D.  E. 
(North  Carolina),  89  N.  C.  58. 

espirie,  v.  Tvedt,  115  U.  S.  41, 
5  Sup.  Ct.  1034,  1161,  29  L.  ed. 
331;  Sloane  v.  Anderson,  117  U.  S. 
275,  6  Sup.  Ct.  730,  29  L.  ed.  899; 
Core  V.  Vinal,  117  U.  S.  347,  6 
Sup.  Ct.  767,  29  L.,  ed.  912;  Ply- 
mouth Consol.  Gold  Min.  Co.  v. 
Amador  &  S.  Canal  Co.,  118  U.  S. 
264,  6  Sup.  Ct.  1034,  30  L.  ,ed.  232; 
Tuedt  V.  Carson,  13  Fed.  353  ( 4  Mc- 
Crary,  426)  ;  South  worth  v.  Eeid, 
36  Fed.  451;  Kaitel  v.  Wylie,  38 
Fed.  865 ;  Dow  v.  Bradstreet  Co., 
46  Fed,  824;  O'Harrow  v.  Hender- 
son, 52  Fed.  769;  Brown  v.  Coxe 
Bros.  .  &  Co.,  75  Fed.  689 ;  Deere, 
Wells  &  Co.  V.  Chicago,  M.  &  St.  P. 
Ey.  Co.,  85  Fed.  876;  Moore  v.  Los 
Angeles  Iron  &  Steel  Co.,  89  Fed. 
73;  Evans  v.  Felton,  96  Fed.  176; 
Marrs  v.  Felton,  102  Fed.  775; 
Ward  V.  Fra:nklin,  110  Fed.  794; 
Eiser  v.  Southern  Ey.  Co.,  116  Fed. 
215;  Person  y.  Illinois  Cent.  E.  Co., 
118  Fed.  342;  Hoye  v.  Great  North- 
ern Ey.  Co.,  120  Fed.  712;  Dough- 
erty V.  Yazoo  &  M.  V.  E.  Co.,  C. 
C.  A.,  122  Fed.  205,  58  C.  C.  A. 
651;  Fogarty  v.  Southern  Pac.  Co., 
123  Fed.  973;  American  Bridges 
Co..  V.  Hunt,  C.  C.  A.,  J  30  Fed.  302; 
Davenport  v.  Southern  Ey.  Co.,  135 


Fed.  960,  68  C.  C.  A.  444;  revers- 
ing Vdgment  124  Fed.  983.  Contra, 
Clark  V.  Chicago,  M.  &  St.  P.  Ey. 
Co.,  11  Fed.  355  (3  McCrary,  591 )  ; 
Kerling  v.  Cotzhausen,  16  Fed.  705 
(11  Biss.  582). 
67Pirie   V.   Tvedt,   115   U.   S.   41, 

5  Sup.  Ct.-1034,  1161,  29  L.  ed.  331; 
Sloane  v.  Anderson,  117  U.  S.  275, 

6  Sup.  Ct.  730,  29  L.-,ed.  899;  Core 
v.  Vinal,  117  U.  S.  347,  6  Sup.  Ct. 
767,  29  L.  ed.  912;  Tuedt  v.  Carson 
13  Fed.  353  (4  McCrary,  426)  ; 
Kaitel  v.  Wylie,  38  Fed.  865;  Browii 
V.  Coxe  Bros.  &  Co.,  75  Fed.  689; 
Moore  v.  Los  Angeles  Iron  &  Steel 
Co.,  89  Fed.  73.  Contra,  Clark  v. 
Chicago,  M.  &  St.  P.  Ey.  Co.,  11  Fed. 
355  (3  McCrary,  591)  ;  Kerling  v. 
Cotzhausen,  16  Fed.  705  (11  Biss. 
582). 

68  Louisville  &  N.  E.  Co.  v.  Ide, 
114  U.  S.  52,  29  L.  ed.  63. 

69  Pirie  v.  Tvedt,  115  U.  S.  41,  5 
Slip.  Ct.  1034,  1161,  29  L.  ed.  331 ; 
Sloane  v.  Anderson,  117  U.  S.  275, 
6  Sup.  Ct.  730,  29  L.  ed.  899;  Core 
V.  Vinal,  117  U.  S.  347,  6  Sup.  Ct. 
767,  29  L.  ed.  912;  Tuedt  v.  Car- 
son, 13  Fed.  353  (4  McCrary,  426)  i 
Kaitel  v.  Wylie,  38  Fed.  865;  Fox 
V.  Mackay,  60  Fed.  4.  Contra, 
Clark  V.  Chicago,  M.  &  St.  P.  Ey. 
Co.,  11  Fed.  355  (3  McCrary,  561)  ; 
Kerling  v.  Cotzhausen,  16  Fed.  705 
(11  Biss.  582. 


1804 


EEMOVAL  OF  CAUSES. 


[§  541 


otherwise/"  or  to  enjoin^  them  all  from  the  performance  of 
the  same  act "  or  of  acts  directly  connected  with  each  other.'^ 
In  a  suit  to  foreclose  a  mortgage  or  other  lien,  a  defendant, 
who  is  alleged  to  be  personally  liable  for  a  deficiency,  has 
no.  separable  controversy  from  that  between  the  plaintiff 
and  the  owner  of  the  equity  of  redemption ;  ''^  and  defend- 
ants charged  to  be  junior  incumbrancers  cannot  remove  a 
suit  because  their  controversy  with  the  mortgagee  is  separate 
from  that  of  the  mortgagor,''*  although  they  contest  the  validity 
or  privity  of  the  mortgage,  and  the  mortgagor  does  no tJ^  It 
has  been  held  that,  where  there  is  a  dispute  as  to  the  amount 


70  Ohio  V.  Columbus  k  X.  R.  Co., 
48  Fed.  626. 

71  Starin  v.  New  York,  115  U.  S. 
248,  29  L.  ed.  388,  6  Sup.  Ct.  28; 
affirming  21  Fed.  592;  New  York 
V.  New  Jersey  S.  B.  Transp.  Co., 
24  Fed.  817;  Yearian  v.  Horner, 
36  Fed.  130;  McMillan  v.  Noyes, 
146  Fed.  926;  National  Docks  &  N. 
J.  Junction  Connecting  R.  Co.  v. 
Pennsylvania  R.  Co.  (New  Jersey), 
,j2  N.  J.  Eq.  58,  28  Atl.  71. 

78  Anderson  v.  Bowers,  40  Fed. 
708;  Davis  v.  County  Court  of  Ran- 
dolph County,  88  Fed.  705;  Vul- 
can Detinning  Co.  v.  American  Can 
Co.,  130  Fed.  635;  Anderson  v.  Ori- 
ent Fire  Ins.  Co.  (Iowa),  88  Iowa, 
579,  55  N.  W.  348. 

73  Ames  V.  Cliicago,  S.  F.  &  C. 
Ry.  Co.,  39  Fed.  881;  Lewis  v. 
Weidenfeld,  76  Fed.  145;  Union 
Iron  &  Foundry  Co.  v.  Sonnefield 
&  Emmins,  113  Louisiana  436,  37 
So.  20;  United  States  Mortg.  Co.  v. 
McClure  (Oregon),  70  P.  542,  42  Or. 
190. 

74  First  Nat.  Bank  of  Manhattan 
V.  King  Wrought  Iron  Bridge  Co., 
Fed.- Cas.  No.  4,803;  Donohoe  v. 
Mariposa  Land  &  Mining  Co.,  Fed. 
Cas.  No.  3,989  (5  Sawy.  163)  ; 
Sweeney  v.  Grand  Island  &  W.  C. 
R.  Co.,  61  Fed.  3;  Robbins  v.  Ellen- 


bogen,  71  Fed.  4,  18  C.  C.  A.  83, 
36  U.  S.  App.  242;  Maher  v.  Tower 
Hotel  Co.,  94  Fed.  225;  Plynn 
V.  Des  Moines  &  St.  L.  Ry.  Co. 
(Iowa),  63  Iowa,  490,  19  N.  W.  312; 
Springer  v.  Sheets  (North  Caroli- 
na), 115  N.  C.  370,  20  S.  E.  469; 
Northwestern  k  Pacific  Hypotheek 
Bank    v.    Suks'dorf     (Washington), 

46  Pac.'  1027,  15  Wash.  475.  Contra, 
Osgood  V.  Chicago,  D.  &  V.  R.  Co., 
Fed.  Cas.  No.  10,604  (6  Biss.  330). 
See  also  By  bee  v.  Hawkett,  5  Fed. 
1  (6  Sawy.  593).  It  has  been  held 
that  a  suit  to  foreclose  a  mortgage, 
in  which  subsequent  incumbrancers 
are  defendants,  may  be  removed  by 
the  mortgagor,  upon  the  gr'dund  that 
a  separable  controversy  exists  be- 
tween it  and  the  plaintiff.  Wabash, 
St.  L.'  &  Pac.  Ry.  Co.  v.  Central 
Trust  Co.,  23  Fed.  513. 

75Bissell  V. -Canada  &  St.  L.  R. 
Co.,  39  Fed.  225;  Marsh  v.  Atlanta 
&  F.  R.  Co.,  53  Fed.  168;  Thurber 
v.  Miller,  67  Fed.  371,  ,14  C.  C.  A. 
432,  32  U.  S.  App.  209.  Contra, 
Foster  v.  Chesapeake  &  N.  Ry.  Co., 

47  Fed.  369;  distinguishing  Fideli- 
ty Ins.,  Trust  &  Safe  Deposit  Co.  v. 
Huntington,  117  U.  S.  280,  6  Sup. 
Ot.  733,  29  L.  ed.  898;  California 
Safe  Deposit  k  Trust  Co.  v.  Cheney 
Electric  Light,   Telephone  &  Power 


§  541] 


SEPAEABLE    CGNTEOVEESIES. 


1805 


of  land  covered  by  the  mortgage,  there  is  a  separable  contro- 
versy between  the- plaintiff,  mortgagee,  and  those  of  the  de- 
fendants who  are  interested  in  the  disputed  portion  of  the 
property;''*  and  that,  since  a  prior  niortgagor  or  other  incum- 
brancer's not  a  necessary  party  to  a  suit  to  foreclose  a  junior 
lien  when  he  is  joined,  the  controversy  between  the  plaintiff 
and  owner  of  the  equity  of  redemption  is  removable.''"'  Upon 
a  creditor's  bill  for  the  collection  and  preservation  of  the  deb- 
tor's assets,  and  their  distribution  fro  rata  among  the  credi- 
tors, there  is  no  separate  controversy  between  the  plaintiff  and 


Co.,  56  Fed.  257.  But  see  Capital 
City  Bank  v.  Hodgin,  22  Fed.  209; 
Rich  V.  Gross  (Nebraska),  39  Neb. 
337,  45  N.  W.  468  ,    ,'  i^„ 

76  New  England  Water-Works  Co. 
V.  Farmers'  Loan  &  Trust  Co.,' 336 
Fed.  521,  69  G.  C.  A.  297.  Where 
a  complaint  in.  a  foreclosure  suit 
alleged  that  a  defendant  claimed  an 
interest  in  the  mortgaged  property, 
without  stating  the  nature  of  the 
same,  and  it  subsequently:  appeared 
that  the  latter's  claim  was  to  a  title 
paramount  to  that  of  the  mortgagor 
and  mortgagee,  which  would  make 
the  controversies  in  the  suit  mul- 
tifarious; it  was  held  that  the 
cause  should  be  rernanded.  Califor- 
nia Safe  Deposit  &  Trust  Co.  v. 
Cheney  Electric  Light,  Telephone 
&  Power  Co.?  56  Fed.  257.  A  sim- 
ilar ruling  was  made  in  Thompson 
V.  Dixon,  28  Fed.  5. 

7'' Snow  V.  Texas  Trunk  E.  Co., 
16  Fed.  1  (4  Woods,'  394)  :  Boat- 
men's Bank  v.  Fritzlen,  C.  C.  A., 
135  Fed.  G50;  reversing  Weldon  v. 
Fritzlen,  128  Fed.  608.  Contra,  Fos- 
ter V.  Chesapeake  &  N.  R.  Co.,  47 
Fed.  369.  See  Marsh  v.  Atlantic  & 
F.  R.  Co.,  53  Fed.  168.  It  has  been 
held  that  a  pra,yer  for  the  reforma- 
tion of  the  mortgage  is  incidental  to 
a  foreclosure  suit,  and  does  not  cre- 


ate a  separable  controversy,  Win- 
chell  V.  Goney,  27  Fed.  482;  see 
Gates  Iron  Works  v.  James  E.  Pep- 
per &  Co.,  98  Fed.  449;  that,  in  a 
suit  to  cancel  a  mortgage,  there  is 
no  separable  controversy  between 
plaintiif  and  the  defendants,  mort- 
gagor and  mortgagee.  Cakes  v.  Yo- 
nah  Land  &  Mining  Co.,  89  Fed. 
•243;  that  the  same  rule  prevails  in 
a  suit  by  a  mortgagor  agaiJist  the 
different  lienholders  upon  his  prop- 
erty, for  the  adjustment  of  their 
rights,  although  separate  suits  might 
liave  been  brought  for  the  same  pur- 
pose against  the  different  mortgag- 
ees, Springer  v.  Sheets  (North  Car- 
olina), 115  N.  C.  370,  20  S.  E.  469; 
that  there  is  no  separable  controver- 
sy in  a,  suit  to  enjoin  a  foreclosure 
sale  and  to  redeem  a  mortgage,  when 
the  right  of  the  complainant  In  the 
equity  of  redemption  is  disputed  by 
the  person  in  whose  name  the  title 
stands,  and  who  is  joined  as  defend- 
ant with  the  mortgagee,  Faison  v. 
Hardy  (North  Carolina),  114  N.  G. 
429,  19  S.  E.  701,  and  that,  in  a 
suit  to  establish  an  interest  in  land 
in  tire'  possession  of  a  mortgagor,  the 
mortgagor  and  mortgagee  are  inter- 
ested in  the  same  controversy  with 
the  plaintiff,  Chester  v.  Chester,  ,7 
Fed.  1. 
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defendants,  who  claim  a  prior  lien  upon  the  assets;'"  nor  be- 
tween him  and  defendants,  who  he  contends  should  be  excluded 
from  participating  in  the  distribution ;  "  nor,  it  has  been  held, 
between  him  and  a  party,  who  is  alleged  in  the  bill  to  have 
assumed  the  obligations  of  the  insolvent  debtor.'"  The  same 
principles  apply  to  similar  suits  by  an  administrator,'^  or  by 
an  assignee  for  the  benefit  of  creditors,'^  or  by  a  partner  for 
a  dissolution  and  the  distribution  of  the  assets  of  the  firm.''  In 
proceedings  upon  an  application  for  the  admission  of  a  will  to 
probate,'*  or  to  contest  the  validity  of  the  same,'*  or  an  action 
to  establish  a  will,"  or,  it  has  been  held,  in  a  suit  to  determine 
the  construction  thereof ; "'  there  is  no  separable  controversy. 
§  542.  Parties  who  may  remove  cases.  Where  the 
necessary  jurisdictional  facts  exist,  an  infant  defendant  may 
remove  a  case  through  his  next  friend  or  guardian  ad  litem, 
in  the  same  manner  and  under  the  same  circumstances  of  any 
other  defendant;  ^  but,  it  has  been  held,  that  this  cannot  be 


78  Fidelity  Ins.,  Trust  &  Safe  De- 
posit Co.  v.  Huntington,  117  U.  S/ 
280,  6  Sup.  Ct.  733,  29  L.  ed.  898; 
Graves  v.  Corbin,  132  U.  S.  571,  30 
Sup.  Ct.  196,  33  L.  ed.  462;  revers- 
ing decree  Corbin  v.  Boies,  34  Fed. 
692;  Torrence  v.  Shedd,  144  U.  S. 
527,  531,  36  L.  ed.  528,  531;  Eosen- 
thal  V.  Coates,  148  U.  S.  142,  13 
Sup.  Ct.  576,  37  L.  ed.  399;  Turn- 
bull  Wagon  Co.  v.  Linthicum  Car- 
riage Co.,  80  Fed.  4;  Peters  v.  Pet- 
ers (Georgia),  41  Ga.  242;  State  v. 
Adams  (Ohio),  2  Ohio  Dec.  119,  9 
Ohio  Cir.  Ct.  R.  21.  Contra,  Cor- 
bin v,  Boies,  18  Fed.  3;  Hack  v. 
Chicago  &  G.  S.  Ry.  Co.,  23  Fed. 
356.  The  same  principle  has  been 
applied  to  a  bill  by  a  judgment 
creditor  for  .his  own  benefit.  Palmer 
V.  Inman  (Georgia),  122  Ga.  226,  50 
S.  E.  86.  ^ 

79  Graves  v.  Corbin,  132  U.  S. 
571,  10  Sup  Ct.  196,  33  L.  ed.  462; 
reversing  Corbin  v.  Boies,  34  Fed. 
692;  Colburn  v.  Hill,  101  Fed.  500, 
41    C.   C.   A.   467;    Burts   v.   Lloyd 


(Georgia),  45  Ga.  104,  12  Am.  Rep. 
574. 

.  80  Mecke  v.  Valleytown  Mineral 
Co.,  122  North  Carolina  790,  29  S. 
E.  781. 

81  Peters  v.  Peters  (Georgia),  41 
Ga.  242;  Burts  v.  Lloyd  (Georgia), 
45  Ga.  104,  12  Am.  Rep.  574.  See 
State  V.  Adams  (Ohio),  2  Ohio  Dec. 
119,  9  Ohio  C.  C.  R.  21. 

82  Rosenthal  v.  Coates,  148  U.  S. 
142,  13  Sup.  Ct.  576,  37  L.  ed.  399. 

83  Shainwald  v.  Lewis,  108  U.  S. 
158,  27  L.  ed.  691. 

84  Eraser  v.  Jennison,  106  U.  S. 
191,  1  Sup.  Ct.  171,  27  L.  ed.  131. 

86  Reed  v.  Reed,  31  Fed.  40. 

86  Anderson  v.  Appleton,  32  Fed. 
8.55. 

87  Security  Co.  v.  Pratt,  64  Fed. 
405. 

§  542.  1  Woolridge  v.  McKenna, 
8  Fed.  650.  Cf.  Re  Moore,  209  U. 
S.  490,  52  L.  ed.  904.  But  see  Kings- 
bury V.  Kingsbury,  Fed.  Gas.  No. 
7,817   (3  Biss.  60). 
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done  until  the  infant  has  been  served  witk  .process,  or  other- 
wise subjected  to  the  jurisdiction  of  the  State  court,  in  ac- 
cordance with  the  law  of  the  State.''  It  has  been  held  that  a 
husband  may  join  the  wife  in  an  application  for  the  removal 
of  a  suit  affecting  property,  which  belonged  to  her  before  the 
marriage,  and  has  not  yet  been  reduced  to  possession.'  It  has 
been  held  that  a  New  York  corporation,  over  whose  property 
receivers  have  been  appointed  by  the  Supreme  Court  of  New 
York  and  the  Chancellor  of  New  Jersey,  may,  without  the  con- 
sent of  those  receivers,  remove  a  suit  begun  by  the  levy  o"f  a 
writ  of  foreign  attachment  in  a  New  Jersey  court.*  A  receiver, 
authorized  to  sue  and  be  sued  in  his  own  name,  may,  when  the 
necessary  jurisdictional  facts  exist,  remove  a  suit  to  which  he 
is  the  defendant.*  An  intervenor,  who  presents  some  new  and 
-independent  interest  or  question,  may  remove  a  case  under 
circumstances  that  would  warrant  such  a  removal  by  the  orig- 
inal defendant.*  An  intervenor,  who  is  substituted  in  the  place 
of  another  defendant,  or  who  comes  in  because  he  has  suc- 
ceeded to  such  other's  rights,  cannot  remove  a  cause,  which  the 
original  defendant  could  not  have  removed.'^    Where  the  party 

2  Woolridge   v.   McKenna,   8   Fed.  Creek  R.  Co.,  144  Fed.  571.     As  to 

650.  the  right  of  intervenors  to  remove 

8  Carswell   v.   Schley,   59   Ga.   17.  a  separable  controversy,  see  supra, 

*  Second  Nat.  Bank  v.  New  York  §  541. 
Silk  Mfg.  Co.,  11  Fed.  532.     Under  »  Cable  v.  Ellis,  110  U.  S.  38J),  4 

the  New  Jersey  statute,  which,  for  Sup.  Ct.  85,   28  L.  ed.  186;   Hous- 

the  purpose  of  the  prosecution  and  ton  &  T.  C.  Ry.  Co.  v.  Shirley,  111 

defense  of  actions,  continues  the  ex-  V.   S.   358,   4   Sup.   Ct.   472,   28   L. 

istence   of   a   corporation   that   has  ed.  455;  Jefferson  v.  Driver,  117  U. 

been  dissolved,  such  a  company  can  S.   272,   6   Sup.   Ct.   729,  29  L.   ed. 

remove  a  case  notwithstanding  its  897;    Ellis   v.   Sisson,   11   Fed.   353 

dissolution.       Groonf    v.    Mortimer  ( 11    Biss.    187 )  ;    Shirley   v.    Waco , 

Land  Co.,  C.  C.  A.,  192  Fed.  849.  Tap.  E.  Co.,  13  Fed.  705   (4  Woods, 

6  American  Nat.  Bank  v.  Nation-  411);   Ohlquist  v.  Farwell,  33  Fed. 

al  Benefit  &  Casualty  Co.,  70  Fed.  305   (4  McCrary,  401)  ;  Goodnow  v. 

420.  ,  •  Dolliver,    26    Fed.    469;    Richmond 

ejRelfe  v.  Rundle,  103  U.  S.  222,  &  D.  R.  Co.  v.  Findley,  32  Fed.  641; 

26  L.  ed.  337;  Hack  v.  Chicago  &  Re  San  Antonio  &  A.  P.  Ry.  Co., 

G.  S.  Ey.  Co.,  23  Fed.  356;   Jack-  44  Fed.  145;  Burnham  v.  First  Nat. 

son  &  Sharp  Co.  v.  Pearson,  60  Fed.  Bank   of   Leith,   53    Fed.   163,    166, 

113;    American  Nat.  Bank  of  Den-  3  C.  C.  A.,  486,  10  U.  S.  App.  485; 

ver  V.  National  Benefit  &  Casualty-  Grand  Trunk  Ry.  Co.  v.  Twitchell, 

Co.,   70   Fed.   420;    Chase  v.  Beech  59  Fed.  727,  8  C.  C.  A.  237;  United 
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whose  place  he  takes  might  still  remove  the  case  if  he  had  re- 
mained in  the  suit  and  the  intervenor's  citizenship  is  the  same, 
the  latter  may  have  a  removal'  It  has  been  intimated  that  an 
intervener,  who  asserts  rights  prior  to  that  of  the  plaintiff,  must 
be  treated  as  a  new  plaintiff  rather  than  as  a  defendant,  and 
cannot  remove  the  case.®  It  has  "been  held  that  a  party,  vyho  has 
been  wrongfully  denied  the  right  of  intervention,  may  remove 
a  case ; "  but  that  one  who  has  not  applied  for  leave  to  inter- 
vene cannot.*^  A  suit  between  citizens  of  the  same  State,  claim- 
ing lands  under  grants  by  different  States,  may  be  recovered  by 
any  one  or  more  of  the  plaintiffs  or  defendants.^^  In  every 
other  case  a  defendant  only  may  procure  a  removal;  except 
where  parties  have  been  joined  as  plaintiffs,  who  are  on  the 
same  side  of  the  controversy  as  the  defendants,  when,  it  might 
be  held,  that  they  could  join  with  the  other  defendants  in  the 
petition.^*  It  has  been  held  that  the  pleading  by  the  original 
defendant  of  a  cross-bill,  a  counter-claim  or  a  demand  in  re- 
convention,  which  exceeds  the  jurisdictional  aniount,  does  not 
put  the  original  plaintiff  in  the  position  of  a  defendant,  so 
that  he  can  remove  the  cause ;  ^^  nor  debar  the  defendant  of 

Electric  Securities  Co.  v.  Louisiana  H  State  v.  Barnes,  5   N.  D.   350, 

Electric    Light    Co.,    68    Fed.    673;  65  N.  W.  688. 

Olds  Wagon  Works  v.  Benedict,  67  12  25  St.  at  L.,  p.  433,  §  3,  supra, 

Fed.-  ],  14  C.  C.  A.  285;   Baltimore  §§  50,  537. 

&  0.  Tel.  Co.  V.  Morgan's  Louisiana  18  Western  Union  Tel.  Co.  v. 
&  T.  R.  &  S.  S.  Co.,  37  La.  Ann.  883;  Brown,  32  Fed.  337  (separable  con- 
Howard  V.  Stewart,  34  Neb.  765,  52  trbversy)  ;  La  Montagne  v.  T.  W. 
N.  W.  714.  But  see  Eelfe  v.  Bundle,  Harvey  Lumber  Co.,  44  Fed.  645; 
103  U.  S.  222,  26  L.  ed.  337;  Greene  Campbell  v.  Collins,  62  Fed.  846 
V.  Klingler,  Fed.  Cas.  No.  5,767;  (for  prejudice  or  local  influence)  ; 
American  National  Bank  of  Den-  Waco  Hardware  Co.  v.  Michigan 
ver  V.  National  Benefit  &  Casualty  Stove  Co.,  C.  C.  A.,  91  Fed.  289; 
Co.,  70  Fed.  420.  McKown  v.  Kansas  &  T.  Coal  Co., 

8  Howard  v.  Stewart,  34  Neb.  765,  105  Fed.  657;  Chappell  v.  Chappell, 
52  N.  W.  714.  86  Md.  532,  39  Atl.  984. 

9  Re  San  Antonio  &  A.  P.  By.  Co.  w  Removal  Cases,  100  U.  S.  457, 
44  Fed.  145;  Nash  v.  McNamara,  468,  25  L.  ed.  593,  597;  supra, 
145  Fed.  541.  §§  40,  41,  537. 

10  Hack  V.  Chicago  &  G.  S.  Ry.  16  West  v.  Aurora  City,  _6  Wall. 
Co.,  23  Fed.  356.  Gontra,  Bertha  139,  18  L.  ed.  819;  La  Montagne 
Zinc  &  Mineral  Co.  v.  Carico,  61  v.  T.  W.  Harvey  Lumber  Co.,  44 
Fed.  132.  Fed.    645;    Waco   Hardware    Co.   v. 
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his  right  to  remove. ^°  Upon  the'  removal  of  a  condemnation 
proceeding,  pending  an  appeal  froni  the  decision  of  the  com- 
missioners, the  land  owner,  who  was  the '  respondent  below>  is 
usnally  regarded  as  a  defendant.'''''  Upon  an  appeal  from  an 
application  for  the  probate  of  a  will,  the  party  opposing  the 
probat^'  is  considered'  as  the  defendant. ''  It  has  been  held  that, 
upon  an' appeal  from  'a  decision  of  a  board  of  County  commis- 
sioners upon  a  county  claim,  the  claimant  miist  be  considered 
to'  be  'the  plaintiff,  and  that  he  cannot  remove  ihe  cause,  al- 
though he  is  the  respondent  upon  such  appeal.*'  In  Colorado, 
it  was  lield'  that  ^  claimant  against  ah  assignee  for  the  b,e;Qefit 
of  creditors,  who  had  ifiled  his, claim,  and  si^bsequently  a'reply 
to  the  exception  filed  by  the  a,s^ignee,  must  be  consid^iied  to 


Michigan  Stove  Co!;  C.  C.  A.,  91 
Fed.  289;'MeKown  V.  Kansas  &  T. 
Coal  Co.,  105  Fed.  657;  City  of  Au- 
rora y.  West,  25  Ind.  148;'aff'd  6 
yVfflr  ■;i3?i .  18  L.  |ed.,,^19.;.  Chappell 
V.  Chappell,  39  Atl.  984; ,  Illii^oia, 
Cent.  RCo.  v.  A.  'Waller  &  '60.,  164' 
Fed.  358,  83  Md."532;  Smithers'  v.' 
Smith,  (Tex.i  Civ.  App.),1  80  S.  W.' 
646 ;, reheariing  granted  (Sup.)  81  S. 
W.  2^3,  Bjiit  where,  pending:^}!, ap- 
peal by  a  landowner  from  the  award 
01  a  sheriff  a  jury  in  .cond|emnation 
proceedings  under  the  Staitiite  of  Io- 
wa,, he  fifed  a  pleading' which  was 
tantiamount  to  a  cross-bill  praying 
an  injunction  against  the  institu- 
tion, of  tl?^  proceedings,  for  Wiant  of 
power,  in  the  cprpofatioij;  :it  was 
held  tjjf^t,  this,  madp,, the  defendant 
the^  tatter  as,  regajr^s.  the  isgusp 
r^^se^  thereupon  ap(i  jeijt jtledj  litr  to 
remove  the  case  when  the  other  statf 
utory  prerequisites  existed.'  Hagerla 
y.  Mississippi  Eiver  Power  Co.,  202 
Fed.  771.  Vontra,  Carson  v.  Kand 
Lumber  ,Cq.  v.  Holtzclaw,  39  Fed. 
578  ■  (for  prejudice  or  local  influ- 
e;iGe)  ;.  Price  :&  H8,j;t  V.  T.  Jr  Ellis 
&  Co.,  129  Fed.  482.;  ,    ;      ,,,_ 

.16Meissner;v.  Bu.elf,(28  Fed.  .leV; 
Fed.  Prac.  Vol.  11.— 134. 


La  Mqntagne  ^v.  T.  W.  Harvey  Lum- 
ber Co.,  -4i'  Fed.  645. 

iTBlaSbh  City  &  Fort  Dodge  E. 
R.  Co.  V.  Boynton,  204  U.,  S.  570,  51 
L,  r,§d.  1I629  (under  Iowa  statute, 
which  sa^d  that  on  an  appeal  "the 
land  owner  shall  be  plaintiff  and 
the  corporation  defendant")  ;  Mt. 
Washington  Ey.  Co.  v.  Coe,  50  Fed. 
637  (under  New  Hampshire  stat- 
ute) ;  .Hudson  Eiver  E.  &  T.  Co.  v. 
Day,  ,54_  Fed.  ,545  (unde,r,  ,I^ew  Jer- 
sey statute).  Contra,  White  v. 
city,  8  Phiia.  241.  'But  see  Hager- 
la V.  Mississippi  Eiver  Power  Co.. 
202  Fed.  771;  supra,  note  15.  Be- 
fore the  case  in  204  U.  S.  570,  51 
L.  ed.  629  it  was;  held  that,  under 
similar  circumstances  in  proceed- 
ings under  the  same  Iowa  statute, 
the,  railroad: company  might  reniove 
the  case.  Kirby  v.  Chicago  &  N.  W. 
E.  Co.,  108  Fed..551;  Myers  v.  Chi- 
cago &  Northwestern.;  lEy;  Co.,  118 
Iowa,  312,  324,  91  N.  W.  1076. 

18  Brodhead  t.  Shoemaker,  44  Fed. 
518.     ' 

19  Delaware  County  Coulmiission- 
ers  V.  Diebold  S.  &  L.  Co.,  133  U.  S. 
473,  33  L.  ed.  674;  TuHock  v.  Web^ 
ster  County,  40, Fed; '706. 
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be  a  plaintiff,  and  had  no  right  to  remove  the  cause.**  It  seems 
that  civil  suits  or  criminal  prosecutions  against  revenue  officers 
or  persons  having  defenses  under  the  revenue  laws,  may  be 
removed  by  such .  defendant  alone,  although  other  parties  not 
having  such  a  defense  have  been  joined  with  him;"  and  that 
actions  against  any  person  for  Or  on  account  (>f  anything  done 
by  him  while  an  officer  of  either  House  pi  Congress,  in  the  <Jis- 
charge  of  his  official  dutyj  may  be  similarly  removed,**  ,,It 
seems  that  civil  suits  or  criminal  prosecutions  "vsrhere  any  d,eT 
fendant  is  denied  or  cannot  enforce  his  rights,  secured  by  the 
civil  rights  laws,  of  where  any  defendant  has  a  defense  under 
the  civil  rights  laws,  may  be  removed  by  such  'defehdant,  al- 
though his  co-defendants  do  not  join  in  his  petition.*^  Suits 
between  citizens  of  the  same  State  claiming  land  under  grants 
of  different  States  may  be  removed  by  any  one  or  more  of , the 
plaintiffs  or  defendants.**  Suits  arising  iinder  the  Constitution 
or  laws  or  treaties  of  the  United  States,  except  those  previously 
specified,  cannot  be  removed  unless  all  the  defendants  join  in 
the  petition,  even  though  some  of  them  are  not  interested  in  the 
controversy.**  It  seems  that  suits  to  which  an  alien  is  a  party 
cannot  be  removed  unless  all  the  parties  on  the  opposite  side 
of  the  CQntroversy  to  that  of  the  plaintiff  join  in  the  applica- 
tion.*' Where  the  sole  ground  of  the  removal  is  that  the  only 
controversy  in  the  suit  ie  between  citizens  of  different  States, 
the  preponderance  of  authority  supports  the  proposition  that 
all. the  parties  named  in  the  plaintiff's  pleading,  who  are  on  the 
opposite  side  of  the  controversy  to  him,  must  join  in  the  .appli- 
cation.*''    The  fact  that  one  of  the  defendants  has  not  been 

20  Hill    V.    Graham    11    Colorado  Heffelfinger  v.  Choctaw,  0.  &  G.  E. 
App.  536,  53  Pao.  1060.  Co.,  140  Fed.  75;  Chicago,  R.  I.  &  P. 

21  U.  S.  R.  S.,  §  643.  Ry.  Co.  v.  Martin,  59  Kansas  437, 

22  18   St.   at   L.,  p.  401,   ch.   130,  53  Pac.  461;  Texas  &  P.  Ey.  Co.  v. 
§  8.  Young  (Texas  Civ.  App.),  27  S.  W. 

23  U.  S.  E.  S.,  §  641.  145. 

24  25   St.   at  L.,   p.  433,   oh.   866,  26  25   St.   at  L.  p.  433,  Ch.   866, 
§  3;  supra,  §§  20,  383.  §    2.    See   authorities   cited,   supra, 

25  Chicago,    Rock    Island    &    Pac.  §  537. 

Ry.  Co.  V.  Martin,   178  U.  S.  245,  27  Houston  &  T.  C.  R.  Co.  v.  Shir- 

248,  44  L,  ed.  1055,  1056 ;  Yarnell  v.  ley.  111  U.  S.  358,  28  L.  ed.  455 ; 

Felton,    102    Fed.    369;    Yarnell    v.  Fletcher  v.  Hamlet,  116  U.  S.  408, 

Feiton,'  104  Fed.  161;  Scott  v.  Choc-  29.  L.  ed.  679;  Chicago,  R.  I.  &  Pac. 

taw,  0.  &  G.  R.  Co.,  112  Fed.  180;  Ry.  Co.  v.  Martin.  178  U.  S.  245, 
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serveldy '  ;0>  iia's  Jnade  default,^®  or  that  judgment  was  entered 
agaiiist,  one  ,b4lQEe  servioe  upon  the  other,?"  or  that  one  had. 
appeared  and  diselaimed,^.' iwill  not  obviate  the  necessity  of  his 
joinderin  the  application. 

Defendants  who  are  described  in  the  plaintiff's  pleadings  as 
unknown  Heed  not  join  in  the  petition,  for  the  removal.^^  For- 
mal parties  need  not  join  in  the  petition.'*  Improper**  and 
perhaps  unnecessary  **.  parties  need  not  join  in  the  petition* 
"W^here  there.iar^e; two  controversies  in  the  case,  and  one  of  them 
ig  removable,  a,ny  one  or.  more  of  the  non-resident  defendants 
int,ereg,ted  in  that  controversy  may  remove  the  cause.*^  It  has 
been  hpld  that  in  sujsh  a  case  the  joinder  of  ^a  party,  who  has  no 


44  L.  ed.  1055;  Arkansas  Val..  Sm. 
Co.  V.  '  CoVenhoveh,  4T  Fed.  450;  ' 
ThompsQm.  v.  Chicago,  St.  iP.  &  K. 
C.  Ry.  Op.,  60  Egd,:  773 ;.  ^Yarnell; : v. 
Felton,  102  Fed., 369;  Huntington 
V.  Pinriey,  126  Fed.  237;  Blaiokburn 
V.  -Blackburn,  142  Fed.  901;  Inter- 
national &  G.  N.  E.  Co.  V.  Hoyle, 
C..  C.  A.,  149  Fed.  'ISO.  Contra, 
Mutual  LUe  Ins.  Co.  v.  Champlin 
(S.  D.  N.  Y.),  21  Fed.  85;  Garner 
V.  Second  Nat.  Bank  of  "Providence 
(S.  D.  Ns  y.),  66  Fed;  369;  Boston 
S.,  D.  &  Tr.  Go.  V.  Mackay  (S.  D. 
N.  Y.),>i70.1'edi,  801;  Hunter  V:  Con- 
rad (D.  R.  I.),  85  Fed.  i 803;  Mum- 
ford  Rubber;  Tire  Co.  v.  Consolidat- 
ed. Rubber  Tire  Co.  (S.  D.  N.  Y.), 
130  Fed.  496. 

28  Browni  v.  Trousdale,  138  V,  S; 
389,  11  Sup.«it.'308,  34  L.  ed.  987; 
Patchin  Y;  Hunter,  38  Fed.  51.  Con- 
tra,, -Wiormser  v.: 'DahlMan,  Fed.  Gas. 
No.  18,048'.  (il6f-Blatebf.-  319)  ;  Trem- 
per  V.  Seli'wabaclier,  -84  Fed.  413; 
Bowles  T.H}.  J.  Heinz  Co.,  188  Fed. 
9'37v      .         .-,  -  , 

-29  Putnam  fv.:  Ingrahm,  114  U.  S. 
57,  5  Sup.  Ct.  746,  29  L.'  ed.  65;' 
Fletcher  TJ.., Hamlet;  116  U.  S.  408, 
6- Sup.  Ct.'426,  29iLi  ed.  679-.;  affirm- 
ing order,  Hamlet  v.  Fletcher,  24 
Fed.  305;  Brooks  v.  Clark,  119  U.  S. 


502,  30  L.  ed,  482;  Hax  y,  Caspar, 
31  Fed:  499;'  Fairchild  v.'  Durand 
(New  York),"  8  Abb.  Prac.  305. 

sOBrpoks  V.  Glark,  119  U.  S.,502.' 
,  31  City  of.  Bellaire  v.  Baltimore  & 
O'.'R.  Co.,'  146,  U.  S..  117,  13  Sup', 
Ct>  16,  36  L.  fed.  910;  New  Jersey 
Zinc  Co;  v.  Trotter,  Fed.  Gas.  No. 
10,1167 ;  Hax  v.  Caspar,  31  Fed.  499 ; 
Dow  V.  Bradstreet  Co.,  46  Fed.' 824; 
Gobdnow  v.  Litchfield,  47  Fed.  753. 

82  Walker  v.  Richards,  55  Fed. 
129. 

33  Henderson  v.  Cabell,  43  Fed. 
.257;  Sha'ftuck  V.  North^tBritish  & 
iHercantile  Ins.  Co.,  58  Fed.  '  609, 
7  C.  C.  A.  386.1  ' 

34  Cooke  W  Seligman,  7  Fed.  262 
(17  Blatehf.  452).  See  supra,  %■ 
540J-         '  '^     " 

85  Supra,  §  '43.  But  see  Buck  v; 
Feldei-,  196  Fed.  419.         '  , 

36  Rand  v.  Walkef,  117  U.  S.  340,' 
6^  Sup.  Ct.  769,  29  L.  ed.  907;'  Field 
V.  Eownsdale,  Fed.  Cas.  No.  4,769 
(Deady,  288)  ;  Fields  v.  Lamb,  Fed. 
Cas.  No.  4,775  (Deady,  430)';  Lewis 
V.  White,.  Fed.  Cas/  No.  8,335); 
McGinnity  v.  'W'Jiite,  Fed.  Cas;  No. 
8,802  (3'Dill.  360)  ;  Greene  v. 'Kling- 
er,'  10  Fed.  689;  Grindrod  v.  Crine, 
22  Fed.  257;  supra,  §  541. 
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right  of  removal,  does  not  affect  the  removal  by  the' other." 
Where  a  case  is  removable  for  prejudice  or  local;  influence,  the 
petition  may  be  filed  by  any.  one  of  the  defendants  who  has 
the  right  of  removal  without  the  joinder  of  his  co-defendants.^' 
A  removal  because  of ;  alienage,*'  or  because  the  parties'  to  the 
controversy  are  citizens^  of  different  States^*"  can  I  only  be  made 
by  parties  who  are  non-residents  of  the'  State  where  the  suit  is 
brought.  Under  the  Judiciary  Act  of  1875,  it  was  held:  that 
the  exception  of  suits  by  assignees,  which  could  not  have  been 
there  instituted  by  the  assignors,  from  the  original  jurisdiction 
of  the  Circuit  Courts  of  the  United  States,  did  not  siffect  the 
right  of  removal;  and  that  the  iright  of  a  defendant  to  remove 
was  not  affected  by  the  citizenship  of  his  assignor.*^  Where, 
by  the  State  practice,  the  assignee. of  a  cause  of  action  sued  in 
his  own  name,  but  by  the  practice  of ,  the  Federal  courts  the 
action  could  only  be  sustained  in  the  name  of  his  assignor,  and 
the  latter  was  a  citizen  of  the,  same  State  as  defendajit;  it  was 
held,  that  there  could  be  no  removal.** 


37  Snow  V.  Smith,  88  Fed.  657. 
,  38  25  St.  at. J..,  p.  .433,  ch.  866, 
§  2;  Fisk  v.  Henarie,  32  Fed.  417 
(reversed  upon  another  point,  142 
U,  S.  459,  35  L.  ed.  1080)  ;  Whelan 
V,  N.  Y.,  L.  E.  &  W.  R.  Co.,  35  Fed. 
849;  Detroit  Vr..  Detroit  City  Ey.  Go.,. 
54  Fed.  1 ;  Haire  v.  Rome  R.  Co.,  57 
Fed. -321;  infra,  §  549. 

39Cooley  V.  McArthur,  35  Fed. 
372;  Cudahy  v.  McGeoch,  37  Fed. 
1;  Wallcer  v.  O'Neill,  38  Fed.  374;. 
Eddy  V.  Gasas,  118.  Fed.  363, 

40  Martin  v.  Snyder,,  148  U.;.  S. 
C63,  37  L.  ed.  602;  Wichita  Nation- 
al' Banlc  V.  Smith,  C.  C.  :A.,  72, Fed. 
568.  It  has  been  held  that,  where 
there  were  several  defendants,  all  of 
whom  were  citizens"  of  a  different 
State  from  the  plaintiff,  and  one 
of  whom  only  was  a  resident , of  the 
State  where  the  suit  was  brought, 
there  could  be  no  removal.  Par- 
kinson V.  Barr,  105  Fed.  81. 

41  Olaflin    V.    Commonwealth    Ins. 


Co.,  no  U.  S.  81,  28  L.ed.  76;  Dela- 
ware County  Com'rs  v.  Diebold  Safe 

6  Lock  Co.,  133  U.  S.  473,  33  L.  ed: 
674;  Waterbury  v.  Laredo,  Fed.  Casi 
No.  17,252  (3  Woods,  371):  Rosen- 
blatt V.  Reliance  Lumber  Co.,  18 
Fed.  705;  Bell  v.  Noonan,  19  Fed, 
225;,.Rosenbaum  v.  .Council  Bluffs 
Ins.  Go.  3  L.R.A.  189;  37  Fed.  724; 
Leutze  v.  Butterfield    (New  York), 

7  Daly  24;  Leutze  v.  Butterfield 
(New  York),  52  How.  Prae.  376; 
Leutze  V.  Butterfield  (NewY'ork),  1 
Abb.  N.  C.  367.  A  number  of  de- 
cisions by  the  OiTcuit.  Courts  to 
the  contrary  were  overruled.  But  see 
Sharkey  v.  Port  Blakely  Mill  Co.,  92 
Fed.  425 ;  Flynn  v.  Fidelity  &  Casu- 
alty Co.,  145  Fed.  265.  Compare 
Ew  parte  Wisner,  203  U.  S.  449,  51 
L.  ed.  264. 

42  Anderson  v.  Manufacturers' 
Bank  (New  ,York),  14  Abb.  Prac, 
4a6. 
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§  543.  Time  of  removal.  In  suits  or  criminal  prosecu- 
tions against -revenue  officers,^  officers  of  either  House  of  Gon- 
gress,^' or  persons  claiming  rights  under  the  revenue  laws,*  or 
against  >  persons  who  '  seek  protection  under  the  Civil  Eights 
law; *  a  removal  may  be  had  "at  anj  time  before  the  trial  or 
final  hearing."'  :  Removals  for.  prejudice  or  local  influence,  of 
coiitroversies  between  ditizens  of  different  States,*  and  removals 
of  suits  between  citizens  of  the  same  State  claiming  land  under 
grants  of  different  Stktes,^  must  be  made  "before  the  trial" 
thereof.  Ordinary  suits  arising  under  the  Gonstitntion  or  laws 
of  the  United  States,  or  treaties  made  under  their  authority, 
or' where  there  are  controversies  between,  citizens  of  different 
States,  must: be  removed  "at  the  time,  or  any  time  before  the 
defendant  is  required  by  the  laws  of  the  State  or  'hj  the  rule  of 
the  State  court,  in  which  said  suit  is  brought,  to  answer  or 
plead/ to  'the  I  declaration  rof -the  complaint  of  the  plaintiff."'' 
According  toi  the  preponderance  of  authority,  the  removal  may 
take  place  during  a  vacation  of  the  State  court.*  It  has  been 
held :  that  a  case  is  properly  iremoved  if  the  petition  and  bond 
are  duly  filed,  although' they  are  not  actually  presented  to  the 
court  until  the  time  to  plead  has  expired;:  'and  that  it  is  suffi- 
cient if  the  papers  are  actually  filed  in  the  clerk's  office  in  time, 
although  they  are  not  then  endorsed  by  the  clerk  as  "filed."  *° 
It' has  been 'held:  that  a  defendant  may  remove  the  case  be- 

§  543..  ip.   S.   R.   S.,   §   643,   as  tral  Pacific  E.  R.  Co.,  198  U.  S.  95, 

amended  by  28  St.  at  1,.,  p.  36.  99,  4&  L.   ed.  959,  963;   Monroe  v. 

8  18    St.   at  L.,   ph.   130,  ,§8,.  p.  Williamson,   81   Fed.   977;    Johnson 
401.                                                             '  ■^-    Computing   Scale   Co.,   139   Fed. 

SU.  S.  R.  S.,,§  643,  as  amended  339.      Gontra,    Scott   v.    Otis,    Fed. 

by  28  St.  at  L.,  p.  36.  Cas.  No.  12,543;  Williams  v.  Massa- 

4U.  S.  R.  S.,  §  641.  chusetts   Ben.   Ass'n,   47   Fed.   533; 

6  25  ^t.  at  L.p;  433,  oh.  866, '§'3.  Fox  v.   Southern  Ry.   Co.,   80   Fed. 

6  25  St.  at  L.,  p.  433,  ch.  866,  §' 3.  945;   HoVpard  v.  Southern  Ity.  Co., 

725.  St.  at  L,  p.  433,  ch.  866,  §  3,  122  North   Carolina   944,  29   S.   E. 

Daugherty  V.  Sharp,  171   Fed.  46.6.  778.;                 '         ■ 

_  8  Osgood  V.   Chicago,  ^D,  &  V..  R.  »  Burck  v.  Taylor,   39   Fed.   581 ; 

Co.,  Fed..  C^s.  No.  .lb,60'4    (6  Bissi  Judgment   affirmed,   152  U.   S.   634, 

33Q)';Burck:Y,  Taylor,  39  Fed.  581;  14    Sup]    Ct.    696,    38    L.    ed.    578; 

BrQwn  V.  Murray,  Nelsdn  &';Co.,  43  Texas   &   P.   Rj'.   Co.   v.   Bloom,'   85 

Fed., 614;  State  v.  Coosaw'Min.  Co.,  Tex.  27'9,  20  S.  W.  133: 

45^  Fed.  804,  811;  Mecke  v.  Valley-  W  Waite  v.;^  Phoe'nii  Insurance  Co., 

town  Mineral  Co.,  93  Fed.  697,  35  0.  6^  Fed.  76&.       " 

C.  A.   15].     See  Remington  v.  Cen-  •                          '                    ' 
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fore  an  attempt  has  been  made  to  serve  him  with  process ;  "  but 
that  a  corporation,  not  a  partyto  the  record,  which  had  refused 
to  enter  itself  as  a  defendant,  could  not;  ^*  and  that  an  irregur 
larity  ih  the  filing  of  the  removal  papers,  before  the  entry  of  an 
order  making  the  remover  a  party,  was  cured  by  the  subsequent 
entry  of  an  order  making  him  a  party  and  reciting  the  filing 
of  the  removal  papers.**  A  case  may  be  removed  before  the 
defendant  lias  filed  any  pleading."  A  case  cannot  be  removed 
after  it  has  been  dismissed ;  **  nor,  it  has  been  heldy  ■  after,  a 
stipulation  has  been  filed  by  the  defendant  admitting  the  plain- 
tiff's claim,  and  there  is  no  other  controversy  in  the  suit.'® 
After  the  time  to  remove  a  case  has  expired,  it  cannot  be  ex- 
tended by  the  court ;  "  even  though  defendant's  attorney  <  was 
prevented  by  inevitable  accident  from  reaching  the  court  house 
until  after  the  last  day  on  .which  the  petition  and  bond  were 
filed."  It  has  been  held  that,  when  the  time  to  remove  an 
action  of  ejectment  has  expired,  and  that  case  has  been  tried, 
a  subsequent  cross  action  of  ejectment  cannot  be  removed ;  *' 
that,  if  a  case  has  been  remanded  for  failure  to  file  a  transcript, 
it  cannot  again  be  removed  upon  the  same  grounds ;  ^  nor  upon 
other  grounds;  such  as  local  prejudice,  when  he  does  not  show 
that  such  ground  did  not  exist  at  the  time  of  the  first  removal.*' 

11  Parkinson  v.  Barr,  105  Fed.  81.  16  New   England  Mortg.   Sec.   Co. 

la  Bertha  Z.  &  M.  Co.  v.  Carico,  v.  Aughe,   12   Neb.  504,   11   N.   W. 

61  Fed.  132.  753. 

18  First  Nat.  Bank  v.  Merchants'  16  Keith   v.  Levi,  2   Fed.   743    (1 

Bank,   37    Fed.   657,   2   L.R.A.   469.  McCrary,  343). 

l*HodiSon  V.  Lake  Shore  &  M.  E.  •        17  Gibson   v.    Johnson,    Fed.    Cas. 

Co.,   Fed.   Cas.   No.   6,571a;    Bailey  No.   5,397    (Pet.   C.   C.   44)  :    Ward 

V.  American  Cent.  Ins.  Co.   8  Fed.  v.  Arredondo,  Fed.  Cas.  No.  17,148 

686  (2  McCrary,  413)  ;  Bgan  T.  Chi-  (1     Paine,     410);      Daugherty     v. 

cage,  M.  &  St.  P.  Ky.Co.,  53  Fed.  Western   Union    Tel.    Co.,    61    Fed. 

675;  Creach  V.  Equitable  Life  Assur.  138.     But  see  Livingston  v.  Frick, 

See,    83    Fed.   849;    Memphis    Sav.  76  Ga.  839. 

Bank  v.  Houchens,  115  Fed.  96,  >2  "Daugherty  y.   W.   U.   Tel.   Co., 

C.  C.  A.  176.   A  New  York  case  holds  61    Fed.    138^     But   see   Livingston 

that  a  defendant  must  enter  his  ap-  v.  Frick,  76  Ga.  639. 

pearance  in  the  State  court  at  the  19 Evans, v.  Sinith,  2l  Fed.  1. 

time  he  files  his  petition  for  a  re-  20    St.  Paul  &  C.  Ry.  Co.  v.  Mc- 

moval.     Kerille  v.  Phoenix  Life  Ins,.  Lean,  108  U.  S.  212,  27  L.  ed.  703, 

Co.,  3  Thompson  &  C.  788.   But;  see  2  Sup.  Ct.  498. 

Durand  v.  Hollins,  10  New  York  Su-  2l,Pope,  v.  Clieney,  22  Fed.  177. 
perior  Court    (3  Duer),  686. 
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The  i  objection  that  the  petition  was  filed  too  late  .  may i  be 
waived  by  taking  a  subsequent  proceeding  in  the  Federal  court 
without  raising  it.**  A  removal  of  a  suit  where  there  is  a  con- 
troversy between  citizens  of  i  different  States,  and  there  ig  no 
claim  of  prejudice  or  local  influence,  and  a  rfemoval  of  an 
ordinary  suit  arising  under  the  .Constitution  or  laws  of 
the  "United  States  or  treaties  made  under  their  authority, 
must  be  made  "at  the  time  or  any  time  before  the-  de- 
fendant is:  required  by  :the,  la-ys  of  the  State  or.  the  rule  of 
the  State  .court,  in  which  said  suit  is  brought,  to  answer,  or 
plead  to  the  declaration  or  complaint  of, the  plaintiff.""*     It 


«8  French  V.  Hay,  22  Wall.  250, 
22  L.  ed.  857;  Martin's 'Adm'r  V; 
Baltimore  &  Ohio  E.  Go,,  151  U.  S. 
673,  38  L.  ed.  311,  14  Sup.  Ct.  533; 
dismissing  writ  of  error,  Martin  v. 
Baltimore  &  Ohio  R.  Co.,  41  Fed. 
125 ;  Knight  v.  International  &  G. 
N.  E.  Co.,  61,, Fed.  87,  9  C.  C.  A. 
376,  23  U.  S.'App.  35S  i '  certiorari 
dismissedi  17  Sup.  Ot.  995,  41  L.  ed. 
1187;  Newman  v.  Schwerin,  61  Fed. 

865,  10  C.  C.  A.  129,  22  U;  S.  App. 
393;  Collins  v.  Stott,  76  Fed.  613; 
infra,  §  556. 

«8  Ju,d.'.Ciyde,  §  29,  36  St.  at  L. 
1087,  see  25  St.  at  L.,  p.  433,  ch. 

866,  §  3..  As  to  the  day  beforewhich 
the  removal  must  be  made  in  dif- 
ferent States,  see:  Galifornia,  Mac- 
Naughtbn  v..  Southern  Pac.  C.  E. 
Co.,  19  Fed.  881  (holding  that  the 
word  "session"  in  the  Constitution 
of  California,  lis  equivalent  to  that 
of  "term"  in  the  act  of  Congress)  ; 
Case  y.  Olney,  106  Fed.  433;  Con- 
necticut, Head  v.  Selleck,  110  Fed. 
786;  Georgia,  Stafford  v.  Hightow- 
er,  68  Ga..  394;  Southern  Pac.  Co. 
V.  Stewart,  88  Ga.  13,  13  S.  E.  824. 
As  to  the  day  before  which  a"  re- 
moval must  be  made  in  Indiana,  see 
MeKeen  V.  Ives,  35  Fed.  801; 
Browninp;  v.  Eeed,  39  Fed.  625 ; 
Amsden  v.  Norwich,  U.  F.  Co.,;  44 


Fed.  515 ;  Kansas,  Burnham  v.  First 
Nat.  Bank,  53  Fed.  163,  3  C.  C.  A." 
486,  10  U.  S.  App.  485;  Van  Allen 
V.  Atchison,  C.  &  P.  E.  Co.,  3  Fed. 
545  (1  McCrary,  598);  Kentucky, 
Fidelity  Tr.  ft  S.  V.  Co.  v.  Newport 
N.,&  M.  V.  Co.,  70  Fed:  403;  Maine, 
Graven  v;  Turner,  82  Me.  383,  19 
Atl.  864;  Massachusetts,  Frink  v. 
Blackinton  Co.,  80  Fed.  306;  Ameri- 
can Finance  Co.  v.  Bostwiok,  151 
Mass.  19,  23  N.  E.  656;  Olds  v. 
City  Trust,  Safe  Deposit  &  Surety 
Co.,  180  Mass.  1,  61  N.  E.  223 ; 
Michigan,  Detroit  v.  Detroit  City 
R.  Co.,  54  Fed.  1;  Missouri,  Kelly 
V.  Chicago  &  A.  Ry.  Co.,  122  Fed. 
2S6;:  Nevada,  Wedekini  v.  South- 
ern Pac.  Co.,  36  Fed.  279  (13  Sawy. 
475)  ;  New  Hampshire,  Mt.  Wash- 
ington E.  Co.  V.  Goe,  50  Fed.  637 ; 
New  ■  York,  -Woolf  v.  Chisolm,  30 
Fed.  881;  Doyle  v.,Beaupre,  39  Fed. 
289;  Mayer  v.  Ft.  Worth  ft  D.  C.  E. 
Co.,  93  Fed.  601;  North  Carolina, 
Williams  v.  Southern  Bell  Telephone 
&  Telegraph  Co.,  116  N.  C.  558^  21 
S.  E:  298;  Avent  v.  Deep  Eiver 
Lumber  Co.,  174  Fed.  298:  Higaon 
v.  North  Eiver  Ins.  Co.,  184  Fed. 
165 ;  North  Dakota,  Minneapolis,. 
St.  P.  &  S.  S.  M.  Ey.  Co.  v.  Nestor, 
50  Fed.  1 ;  State  V;  Barnes,  5  N.  D. 
350 ;   65  N.  W.  688 ;   Pennsylvania, 
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seems,  that"  a  case,  not  belonging  to  one  of  the. five  classes  above 
specified,  cannot  be  removed  after  the  time  to  plead  in  abate- 
ment has  expired,  although  the  defendant  has  further  time  in 
which  to  plead  or  to  answer  to  the  merits.'^*  The  time,  is  not 
^extended  by  the  filing  of  a  plea  to  the  jurisdiction  of  the  State 
court. ^*  Upon  appeals  in  condemnation  proceedings  it  was 
held,  under  the  Wew  Hampshire  statute,  that  the  rule  of  the 
State  court  limiting  Hhe  time  for 'filing  special  pleas  in  pro- 
ceedings at  law  applied ;  ^®  and,  under  that  of  ISTorth  Dakota, 
that  the  time  allowed  for  the  demand  of  a  jury  trial  was  the 
limit  of  thetime  of  removal.^''-  Such  a  removal  cannot  be  made 
after  the  time  to  demur  has  expired,  although  a  demurrer  has 
been  overruled  with  leave  to  answer ;  ^'  nor  after  the  time  to 
file  the  first  pleading  has  expired,  although  the  defendant  has 


MeHenry  v.  N.  Y.,  P.  &  0.  R.  Co.,  25 
Fed.  65;  First  Nat.  Bank  of  Garrett, 
Pa.,  V.  A.  E.  Appleyard  &  Co.,  138 
Fed.  939;  South  Carolina,  Tenney 
V.  Am.  P.  Mfg.  Co.,  96,  Fed.  919; 
South  Dakota^  South  Dakota  Cent. 
Ry.  Co.  v.*Chioago,.M.  &  St.  P.  Ry. 
Co.,  C.  Cv  A.,  141  Fed.  578;  Ten- 
nessee, Deford  v.  Mehaffy,  13  Fed. 
481;  Gavin  v.  Vance,  33  Fed.  84;) 
Tennessee  Goal,  Lumber  &  Tan- 
Bark  Co.  V.  Waller,'  37  Fed.  545:; 
Lockliart  v.  Memphis  &  L.  R.  Co., 
38  Fed.  274;  Turner  v.  Illinois  Cent. 
E.  Co.,  55  Fed.  689;  Lewis  v.  Cin- 
cinnati, N.  0.  &  T.  P.  Ry.  Co.,  192 
Fed  654.  The  Federal  court  declined 
to  take  judicial  notice  :of  a  rule  of 
the  State  court  permitting  pleading 
to  be  filed  after  the  istatmtory  time. 
Yarnell  'v.'  Fel'ton,M02  Fed.  '369';; 
"Fermoref  ,i  Sowles  v.  Witters,  43 1  Fed. 
700;  Virginia,  Martin's  Adm'r  v, 
Baltimore  &  0.  R.  Co.,  151  U.  S. 
673,  38  L.  ed.  311;  Mahoney  v.tNew 
So.  B.  &  L.  Ass'b,  70;  Fed.  513; 
•Mays  V.  Newlin,  143  Fed.  574; 
West  Virginia,  Wilson  v,  Winches- 
ter &  T.  R.  Co.,  82  Fed.']  5. 

84  Martin's  Adm'r  v.  Baltrmore  & 


0.  R.  Co.,  151  U.  S.  673,  38  L.  ed. 
311;  Gurnee  v.  Brunswick  County, 
Fed.  Gas.  No.  5,872  (1  Hughes; 
270);  City  of  Chicago  v.  Hutchin- 
son, 15  Fed.  129  (11  Biss.  484)  ; 
First  Littleton.  Bridge  Corp.  v.  Con. 
R.  L.  Go.;.  71  Fed.  225;.  Olds  v.  City 
Tr.,  S.  D.  &  Security  Co.,  114  Fed. 
975;  Fidelity  (ferCasualty  Go.  v.  Hub- 
bard, 117  Fed.  949 ;  First  Nat.  Bank 
of  Garrett,;  Pa.,  IV.  r  A.  E.  Appleyard 
&  Co.,  138  Fed.  939.  But  see  Lock- 
hart  V.  Memphis  &  L.  R.  R..  Co.,  38 
Fed.  274;  Mahoney  v.  New  South- B. 
&  L.  Ass'n,  70,  Fed.  513;  Wilson  v. 
Winchester  &  P.  R.  Co.,  82  Fed.  15. 

zsoids  v.  City  Trust,  Safe  De- 
posit &  Surety  iCo.,   114   Fed.   975. 

88  Mt.  Washington  R.  Co.  v.  Coe, 
50  Fed.  637.       .  ,:i. 

a'?  Minneapolis,.  :St.  Paul  &<  S.  S. 
M.  ;Ry.  -Co.  V.  Nestor,  50  Fed.  1 ; 
State  V.  Barnes,  5  N.  D.  350,  65  N. 
W.  688. 

88  Delbanco  v.  Singletary^  40  Fed. 
177;  McDonald  v.  Hope  Min.  Co.,  48 
Fed.  593';  Frank  v.  Blackinton,  SO 
Fed.  306;  Maher  v<  Tower  Hotel  Co., 
94  Fed.  225;  Winkler  v.  Chicago  & 
E;.  I.  E.  Co.,  108  Fed.  305. 
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the  right-to  amend,  as  of  course,  within 'a  specified  time.^  It 
has  been  held  that  the  Federal  court  wil!  not  take  notice  of  a 
rule,  of  the  State  court  limiting  the  time  for-  pleading,  unless 
such  rule  is  brought  to  itsi  attention,  by  a  pleading  or  an  aiH- 
davit.*"  1  Where  the  State  statute. did  not  fix ; the  time  within 
which  the  pleadings  inust  be  filed;  it  was  held  that  it  was  the 
.duty  of  the  Stat/3  court  to  fix  the  time,  and  that  this  having 
been  done,  the  tiiue  so  fixed;  was ,  the  limit  for  the  removal.*^ 
The  preponderance  of  authority  supports  the  proposition :  that 
if  the  defendant's  time  to  plead  or  answer  has  been,  before  its 
expiration,  extended  by  an  order  of  the  State  court,'^  or  by  a 


29  ,Woolf  V.  Chisolm,  3.0;  Fed.  881; 
Doyle  y.  Beaupre,  39  Fed.  289.     ; 

sOYarnellT.  Feltin,  102  Fed.  369; 
Randall  v.  Nevf  England  Order  of 
Protection,  118  Fed.  782, , 

31.Van  Allen  v.  A,tqiiison  C  &  P. 
K.  ,  Co.  3  Fed.  545  (1  McCrary, 
598).    "   ^  '    .,     ,    , 

32  That  it  does,  is  said  in  Win- 
berg  V.  Berkeley  Co.  Ey.  &  L.  Co. 
(S.  D.  N.'y.),''29  Fed.  721;  Sim.m- 
son  V.  Jordan  (S.  D.  N.  Y.),  30" Fed. 
721;  Wedeklnd  v.  go.  Pae.  Co.,  30 
Fed.  279,  281;  Sowles  v.  .Witters  (D. 
Vt.),  43  Fed.  700;  Eycroft  v.  Green 
(E.  D.  Pa.),  49  I'ed.  177;  People's 
Bank  V.  Aetna  Ins.  Co.  ,(D-  S.  C), 
-53  Fed.,]ffl;  Wileox  &  Gibbs  Gflanq 
I  Co.,  v.Plioenix  Ins.,  Co.  ,(D.  S,  C), 
60lFei  929;  Allmark  v.  Platte  S. 
S.  Qf>r,:{S.  p.  >T.  7.),  76  S^,  Q14; 
Chiatovitch  v.  Hanchett  (D,  Nev,)j 
78  Fefl.  ,193 ;  Traey  ,  v. ,  Mprel  ID. 
Npv. ) ,  8,8  fed.  801 ;  '  Mayer  ', v.  f.f t. 
Worth,&'p.  C.  R.  Co.  (S.  p,  N.  Y.),, 
9|  Fed!  601;  Lord  v.  Lehigh  Val.,  R. 
Cp.,'(S.  D.  N. 'Xvl.^iP*  'F.ed.  ,929;, 
Dancel.y,  Goodyear  Shoe  Mach.  Co. 
(S.  b.  N.  Y.),  106  Fed.  551;  Sandcr- 
lin  y.  People's  Panic  (K,D,  l»r,  G.), 
i40  Fed.  191;  Russell  v.  H-arriinan 
Lai^d  Co.  (E.  b.,N..  Y.),,  145,,Fed, 
t45;  Avent  v.  Deep  River ^  LjJiiriber 
Co.    (E.   D.  N.   C.)    174   Fed.   298; 


Higson  V.  North  River  Ins.  Co.,  (E. 
D.  N.  C.)il84  Fe4.  165..  See,  also 
McKeen  v.  Ives  (D.  Ind.),  35  Fed. 
801.  Contra,  Dixon  v.  W,,U.  Tel. 
Co|.  (N.  D.  Gal.),  .38  Fed.  377;  Aus- 
tin V,  Gagan  (N,  D.  Cal.)  5  L.Ii.A. 
476,  39  Fed.  626;  Velie  v.  Manu- 
facturers' Aoc.  Ind.  Co.  ( E.  D.  Wis, ) , 
40  Fed.  545;,  Spangler  v.  Atchison, 
T  &  S.  F.'co.  CVy.  D.  Mo:),  42  Fed. 
305,  306;  ,M,artin.  v.  Carter  (D. 
^ont.),  48,  Fed.  596;  i^ock  Island 
l^at.  Bank  v.  J.  S.  Keator  L.  Co. 
(D.  111.),  52  Fed.  897;  Ruby  C-  G. 
Min.  Co.  v.  Hunter  (W.  D._S.,D.), 
60  Fed.  305;  Fox  V.  .Soutliern  Ry. 
gp,  (b.  JSr.  CO,  80  Fed.  945;  Mecke 
v.,  Valley  town  Mineral  Co.,  122 
,N:.  C,  ,790,  29  S.  ,E,..:  781;  Bry- 
son  V.  ,  Southern  Ry.  Co.  141  N. 
C.  594,  i54  S.  ,E.  434.  See  for 
dicta  tending  the  same  way,  Mur- 
ray V.  Holden  (W.  D.  Mo.),  2  Fed. 
7f0i  Heller  v.Ilwaco  Mill  &  Lum- 
berCo.,  ,(D.  Oregon)  178  Fed.  ,111 ; 
Wayt  V.  gtandardLNitrogen  Co.,  (N. 
D.,G^.)  189  Fed.  231.  See  also  Pull- 
man's P,  C.,Co.  V.  Speck,  113:  U.  S. 
84,  86,  28  L.,,ed.  925,  926,;  K?i.ital  v. 
Wyjie  .(N.  D.  HI),  38  Fed.'  8B5.; 
PeltjancQ  v.  Singletary  (D.  Nev.),  40 
Fed.  177;;  Daugherty  v.  ,W.  U.  -Tel. 
QoL  ( D.  Ind, ) ,  pi  Fed.  138.         i 
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stipulation  authorized' by  a  State  statute  or  court  rule,'*  his 
time  to  remove  is  likewise  extended.  It  has  been  held:  that  an 
ex  parte  order  of  extension,**  or  an  oral  stipulation,*'  not  au- 
thorized by  the  State  practice,  will  not  extend  the  time  of  re- 
moval. After  the  time  to  plead  in  a  case,  which  the  plaintiff's 
pleading  previously  showed  to  be  removable,  has  once  expired, 
the  time'  to  remove  cannot  be  extended  by  an  order  opening 
the  default  and  allowing  him  to  plead ;  *^  although  the  right  to 
have  the  default  opened  is  given  the  defendant  by  statute.*'' 
The  omission  to  enter  judgment  by  default  does  not  extend  the 
time.**  It  ,has  been-'  held :  that  the  fact  that  the  defendant's 
attorney  was  prevented  by  inevitable  accident  from  filing  his 
petition,*®  and  that  there  was  an-  oral  understanding  that  no 
default  should  be  iaked,*"  will  not  enlarge  the;  time.     Where 


33  Peoples'  Bank  v.  Aetna  Ins.  Co., 
53  Fed.  161;  judgment  reversed, 
Aetna  Ins.  Co.  v.  Peoples'  Bank  of 
Greenville,  62  Fed.  222,'  10  C.  C.  A. 
342,  8  U.  S.  App.  554;  AUmark  V. 
Platte  S.  S.  Co.,- 76  Fed.  614;  Chia- 
tovich  V.  Hanehett,  78  Fed.  193; 
Tracy  v.  Morel,  88  Fed.  801;  Mayer 
V.  Ft.  Worth  &  D.  C.  E.  Co.,  93  Fed. 
601;  Groton  Bridge  &  Mfg.  Co.  v. 
'Am:'Bridge  Co.,  137  Fed.  284;  Sah- 
derlin  v.  Peoples'  Bank  of  Buffalo, 
N.  y.,  140  Fed.  191;  Russell  v.  Har- 
riiiian  Land  Co.,  145  Fed.  745 ;  Tevis 
V.  Palatine  Ins.  Co.,  149  Fed.  560. 
But  see  Pullman's  Palace  Car  Co.  v. 
Speck,  113  U.  S.  84,  5  Sup.  Ct.  374, 
38  L.  cd.  925.  Contra,  Dixon  v. 
Western  Union  Tel.  Coi,  38  Fed. 
377;  Austin  v.  Gagan,  39'  Fed.  626, 
5  L.R.A.  476;  Velie  v.  Manufactur- 
ers' Aec.  Indemnity  Co.,  40  Fed.  546 ; 
ilartin  v.  Garter,  48  Fed.  596;  Ruby 
Canyon  Gold  Min.  Co.  v.  Hunter, 
60  Fed;  305;  Schippear  v.  Consumer 
Cordage  Co.,  72  Fed.  803;  Howard 
V.  Southern  Ry.  Co.  (North  Caro- 
lina), 29  S.  E.  778;  Mecke  v.  Val- 
leytown  Mineral  Co.,  Id.  781 ;  Heller 
%'.  Ilwaco  Mill  &  Lumber  Co.,  (D. 
Oregon)     178    Fed.    Ill;    Wayt    v. 


Staiidard  Nitrogen  Co.,  (N.  D.  Ga.) 
189  Fed.  231. 

3*Hurd  V.  Gere,  38  Fed.  537. 

SSDwyer  v.  Peshall,  32  Fed.  497'; 
Price  V.  Lehigh  Valley  R,  Co.,  65 
Fed.  825;  Disbfow  \.  Driggs  (New 
York),  8  Abb.  Prac.  305;  Id.,  16 
How.  Prac.  346. 

36Hurd  V.  Gere,  38  Fed.  537; 
Rock  Islaind  Nat.  Bank  v.  J.  S. 
Keator  L.  Co.,  52  Fed.  897;  Price 
V.  Lehigh  Val.  R.  Co.,  65  Fed.  825; 
Quilhot  V.  Hamer,  158  Fed.  188; 
Williams  v.  Southern  Bell  Tele- 
phone &  Telegraph,  Co.,  116  N.  C, 
558,  21  S.  E.  298.  See  McCallon  v. 
Watermaiu,  Fed.  Cas.  No.  8,675  {^ 
Flip.  651 )  ;  Berrian  v.  Chetwood,  9 
Fed.  678.        '  ' 

37  Davis  V.  Harris,  124  Fed.  713. 

38  Kansas  City,  Ft.  8.  &  M.  E. 
Co.  V.  Daughtry,  138  U.  S.  298,  34 
L.  ed.  963;  Heller  v.  Ilwaco  Mill  & 
Lumber  Co.,  178  Fed.  Ill;'  W'aytV. 
Standiard  Nitrogen  Co.,  189'  Fed. 
231.    '  '  '         '''  '" 

SSDaugherty  v.  W.  U.  Tel.  Co., 
61  Fed.  138. 

*o  Price  V.  Lehigh' Valley  K.  Co., 
65  Fed.  825.         '      '         '    ' 
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•the  defendant  made  a  default 'in  pleading,  after  service  of  a 
siinaimons  without  a  complaint,  and  the  default  was  opened;  it 
was  i  lield"  that  the  case  might  be  removed."  A  removal  may 
be  had  after  the' openitig  of  a  judgment,  taken  by  default  against 
a  defendant,  who  had  not  been  properly  served.*^  Where  there 
iare  two  defendants,  and  but  one  controversy,  and  the  time  for 
removal. has  expired  as  to  one;  iti  is  too  late  for  the  other  to 
remove  the  case,  although  ;h6  has  not  been  previously  served ; 
prqvided  that  he  was  named  as  a  party i  in  the  plaintiff's  orig- 
iinkl  ipleadingi.*'  An  intervener  cannot  removethe  case,-when 
his  intervention  takes' place  after  the  expiration  of  the  original 
defendant's. ;time  to  remove.**  Wherej  however,  after  the  ex- 
piration iof  the  time  of  the  original  defendant,  ibthers  are  brought 
in  byj  amendment,  they  may  remove  the  case  because  of  a  Fed- 
erali question  that n Appeared  in.  the  plaintifE's  original,  plead- 
ing;*^ or,  ithas.ibeeii  held,  because  of  a  difference  of  citizen- 
ship.**! .The,  time  itOi  remove  the  case  is  not ,  shortened  by  the 
pleading,  of,  the  ..defendant -before  .his.  tiine  to  plead  Ihas- ex- 
pired ;*!'  nor.  by  the  denial  of  a.  motion  to  take  the  bill  off  the 


*1  E^mijigitoH;  v.  ,Centrl»l.  Pao.  R. 
E.  Co.,  198  U.  S.:95;  Dance!  v.  Good- 
year ^hoe  Maeh.  Co.,  106  Fed.  551. 

48Harter  Tp.  -v.  Kernoehan,  103 
U. -S.:  562,-  26  L.  ed.  411;  City  of^ 
Detroit, v., Detroit  City  Ry.  Co.,  54 
Fed.  l;,,Tortat  -k.,  Hardin,  M.  &  M. 
Co.,  Ill  Fed.  426;  State  v.  Barnes, 
5-N.  D.  360,  ,65  m  W.  688;  Smith 
V.  Life  Ass'n  of  America,  76  Va.  380. 

43  Houston  A  T.  C.  ,  Ry._ ,  Co;,  v. 
Shirley,  111,  U.  S.  358,  28  L.  ed. 
455;  Fletcher  v.  Hamlet,  116.  U.  S. 
408,  29  L.  ed.  679;:  Hakes  v.  Burns, 
40  Fed.  33 ;  Rogers  v.  Van  Nortwjck, 
45  Fed.  513;:  Davis  v.  Tillotson,  48 
Fed-  606;;  Calderhead  vi  D.ijwning, 
103,  Fed.  27.  .But  see  Mutual  L.i  Ins- 
Go.  V.  Champlin^  21  Fed;  85;  ,SWia,n 
V.  Mansfieldy,!C.i<&)  L.  M.  R.  Co. 
(.Ohio  Com.  PI..);,  4  Wkly.  Law. Bui. 
898,  and  (i«/ra;    '•'■••■        ■-■■','■  ■■■•• 

t'i44Ha'kes   v.  .'Bums,   40   Fed.   33;, 
Kidder 'v.  N.  W.  Mutual  Life  InsJ 


Co.,  117  Fed.  997.    But.  see  .Jackson 
V.  Stiles  (New  York),  4  Johns.  493. 

45  Green  v.  .Valley,  101  Fed.  882. 

46  Eelfe  V.  Rundle,  103  U.  S.  222, 
26  iL.  ed.  337 ;.  American  Nat.  Bank 
of  Denver  v.  ^  National  Benefit  & 
Casualty  Co.,  70  Fed.  420;  Green  v. 
Valley,  lOliFed.  882  (in  which  case 
the  defendant,,  whose  time  had  ex- 
pired, .joined  with  them  in  the  ap- 
plication). See  Robert 'V.  Pineland 
Club,  139  Fed.  1001. 

,47  Gavin  V.  Vance,  ,33  Fed.  :  84; 
Tennessee  Coal,  L.  &  T.  B.  Co.  v. 
Waller,  ,37  Fed.  545;  Conner  v. 
Skagit '  0.  i  C.  Co.,  '■  45  Fed.  ^802 ; 
Brisenden  v.  Chamberlain,.  53  Fed. 
307 ;,  iWhiteley  Malleable  ,  Castings 
Co.  IV.  Sterlin^orth  Railway  Sup-i 
ply  Co.,.,  83  Fed.  •  853 ;  1  Champlain 
Const.  Co.  v.. O'Brien,  ,104  Fed.  930; 
Atlanta,  K.  &  N.  Ry.  Co.  v.  i  South- 
ern Ry.i  Co.,  ^131  Fed.  657. "  See 
Burdk  V.  Taylor,  39  Fed.  581 ;  Evans 
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file;  *'  nor  by  his  appearance  arid  argument  against  a  motion 
for  an  injunction,*®  for  a  receiver,'"  or  for  any  other  provisional 
remedy;  *'  even  though  an  appeal  has  been  taken  to  a  higher 
State, court  from  the  decision  ^upon  such  a  motion ;°^  nor  by 
overruling  a  demurrer.'*  But,  it  has  been  held,,  that  the  time 
to  answer  runs  while  the  demurrer  is  pending;?*  and  that  a 
cause  cannot  be  removed  after  it  has  been- set  down,  for  trial, 
without  objection  by  the  "defendant  who  had  previously  an- 
swered. *'  Where  the  plaintiff's  original  pleading  does  riot  pre- , 
serit  a.  removable  case;,  but  subsequent  events  make  it;  plain  that 
there  then  existed  a  removable  controversy  between  i  the  original 
parties,  a  removal  may  be  made  a^soon  as  this  appears.^*  Where 
the  plaintiff's  original  pleading  does  not  present  a  removable 
case,  but  he  consents  to  a  discontinuance  or, to  a  nonsuit  or  a 
voluntary  dismissal  as  regards  those  defendants  who  are  citizens 
of  the  same  State  as  himself ;  'the  remaining  defendant,  who  is 
a  citizen  of  another  State,  may  remove  the  cause  as  soon  as  he 
is  'notified  of  such  dismissal  or  discontinuance ; "  although  the 
defendants  thus  dismissed  iappea:r  to  be  necessary  parties  to 

V.  Dillingham,  43  Fed.  177.    Contra,  Silver  Peak  Mines,  76  Bed:  1.  ■  But 

Duncan  v.  Associated  Press,  81  Fed.  see  Delbanoo"  v.  Singletary,  40  Fed. 

417;   Howard  v.   Southern  Ey-   Co.  177;   Case  v.  Olney,  106  Fed.  433; 

(North  Carolina),  29-S.  B.  778.  Lantz  v.  Ffetts,  173  Fed.  1007. 

48  Tennessee  Coal,  L.  &  T.  B.  Go.  «*.Martih  v.  Carter,  48  Fed:'  596. 

V.  Waller,  37  Fed.  545.  "  B5  American  Bonding  Co.  v.  Mills, 

49Champlain:      Const.       Co.    -  t.  152   Fed.   107.    'See   Case  'V.   Olney, 

O'Brien,    104    Fed.    930;>    Cella    v.  106  Fed.  433.  ^-                    i    ' 

Brown,  136  Fed.  439.      ,  66  Powers  v.  Chesapeake  &  0.  Ry. 

SOSidway    v.    Missoiirt    Land    &  Co.,  169  'XS.  S.  92,  18  Sup.  Ct.  264, 

Live  Stock  Co.,  116  Fed.  381:         '  affirming    judgment  ■  65    Fed.    129; 

61  Garrard  v..  Silver  Peak  Mines,  Fritzlen  v.  Boatmen's  Bank,  212  U. 

76  Fed.  1;  Champlain  Const.  Co.  v.  S.  364: 

O'Brien,    104   Fed.'  930;    Sidway  v.  67 powers  v.  Chesapeake  &0.  Ey. 

Missouri   Land   &   Live   Stock   Co.,  Co.,  169  U.  S.  92,  42  L.  ed.  673,  18 

116  Fed.  381;   Cella  v.  Brown,  136  S.  Ot.  264;   affirming  judgmentj  65 

Fed:  439..                           ,    '    *  Fed.  129;   Cookerly  v.  Great  North- 

52  Farmers'' Loan  &  Trust  Co.  v.  ern  E.  Oo.y  70  Fed.  2'77 ;  -Fogarty  v. 

Chicago,  P.  k   W.   S.   E.   Co.,   Fed;  Southern    Pac.    Co.,    121    Fed.    941 

Cas.  No.  4,665' (9  Biss.  133);.  Sid-  (where   the  motion  -for   a   removal 

way  V. 'Missouri  Land  &  Live  Stock  was;  made  19  days  after  the  volun- 

Cc,  116.  Fed.i  381:                     ,    ,  ,  :-  '  tary  dismissal,   and   it  did  not  ap- 

68  Tennessee  Coal, '  L.  &  T.  B.  Co.  pear  when  the  remaining  defend'a'nt 

V.  Waller,  37  Fed.  545 ;  .Garrard  v.  firgt  learned  of  the  dismissal  of  the 
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the  suit';  '*  and  :even  wllenitlie  discontiiniaiice  or  voluntary  dis- 
missal takes  .place  upon,  the  trial  of  ithei  action.*'  Where  the 
plaintiff  sued  a  qitizen  of  his-  own  State  and.  a  citizen  .of  an- 
other Sta.te,  jointly  in  tort,  and.  haying  failed  to  serve  the  former 
when  the  case  was  called;  for  trial,  refused  to  continue  it  for 
svi(?h.,se;rYice,  but  elected;  to  proceed  against  the  citizen  of  the 
otjsifif  I  ,S,tate  alone;  it  was :  held  that ;  this  should  be  treated:  as 
an, election  and.severanceiqf^the  suit;  and  that  it  was  thereupon 
removable!  by  the  defendant^  who  had  been  served.*"  Where;  a 
separable  controversy  ifirst  appeared  i  upon  ^  the  i  filing 'of-  a  reply 
by  the  plaintiff,  a  removal  was  theli  allowed.*'  Where  the 
plain^iffy  in) gsodi- faith,  insists  on  the  joint  liability  of  all  the 
defendkiits  throughout  the  trial,  and  the  complaint  is  dismissed 
upon  the  merits  as  to  Such  as  arfe  citizens  of  his  Stat6,  the  re- 
maining' defendant^ 'cannot  then  remove  the  case.**     Where 


case  as  against:  iliis  e6-defendant, 
nor  wjien ,  the  petition  , ;  and;  ;bpind_ ; 
were  filed ) .  Where  an  >  action  of 
ejectment  had  been  succeeded  by  a 
siiit  against  the  plaintiffs  by  some 
of  the  defendants  therein,  to  deter-' 
mine  the  tttle  to;  a  patent  for  the 
same ;  land,'  asi  to  .which  the  latter 
had  made  an  adverse  claim,  and 
after,,  judgment  .in  favor  of.  the 
plaintiffs  in  the  first  suit^i  which 
had  been  vacated  ,  uppg .  the'lpay- 
ment  by  the  defendants  of. ifehe  costs 
ajid  itlieir  demand,  for  a  new  .trial, 
the  second  Tsuit  had  been  dismissed 
as,  tojsome  of  the  ;defeadants,  upon 
the  plaintiff.'s  request,  thus  imaking 
the  remainder  .'.of.  the  parties .  on  op- 
posite, sides;  citizens  of  different 
States ;  it  was  held .  to  be  too  late 
to  remove  this  second  suitj  Evans  v. 
Smith,; 21  Fed,,.! .       '  ,       .,  . 

68  Cuyler  v.  Smith;  ;78  Ga.  662r  3. 
S.  E..-40.8-  ,.  ,. 

iB9  Powers  iv.  Ches.  4  0.  Ry:  Co., 
169  U.  S.  92,  94,;42  L.  ed,  67&i,674/. 
It  was  8o;ihelid,'I\dileti  the  plaintiffi 
qteeted  to/puaceed.  (to/  trial!  agaiiTst 
a  if oreign ; itefendant  iiftiithBtit  .having 


served'  process  on  the  one  'who  was 
a  citizen  of  his  own  State,  Berry  v. 
St.  Louis  ,S[.,S,;F.  R.  Co.,  118  Fed. 

80  Berry  v.  St.,  Louis  &  San  Fran- 
cisco R.  Co.,  118  Fed.  911'.  " ' 

61  Fritzlen  v.  Boatmen's  Bank, 
,212  U.  S.'.364;.,  1  .-i        .-;■..,    ,-)   . 

ezWhitcomb  v.  Smithson,  175  U. 
S.:  635,  44  L.  ed.  303;  Kansas  City. 
Suburban; Belt  Ry.  Co.  v.  Herman, 
187IU.  S..  63;  47  L.  ed.  76;  SoutheriJ' 
Ry.  Co.  V.  Carson,  194  U.  S.  136, 
24  a.  Ct.  609,  48  L.  ed.  907;-.affirnl- 
ing  judgment,  Carson  v.  Southern 
Ry.  Co.,  46  S.  E.'525;  Lathrop,  SKea 
&'Henwo,6d  Co.  v.. Interior  Construc- 
tion &  Imiprovement  Co.,  215  U.  S. 
246 ;  overruling  dicta  to  the  con- 
trary in  Illinois  Gentj  R.  Co.  v. 
Coley,  121  Ky.  385,  89  S.  .W.'  234, 
l„L.R.A.(N.S.)'^7a;  [Dudley  v;  Illi- 
nois Cent.  R.  R.  Co.,  127  .Ky.  223, 
96  S.  W;  835,  3  3  L.R.A.(N.S,)  1186, 
128;  Am.  St..Rep.-335;  Onderwodd'S. 
Adm'r  v.  Illinois  Cent.r  R.  R.  Cp., 
(Ky.).il03  .S.I  W.I  322 ;.>  liaynes': 
Adm'r  V.  Ci  N.  0.  &  T.  P.  R.  R. 
Co.,   145   Ky;.  209,  ,1-40.  S.   W.   170JI 
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an  action  was  brought  against  several  defendants  jointly,  some 
of  whom  were  citizens  of  the  same  'State  as  the  plaintiff,'  and 
aftef  a  dismissal  as  to  all;  the  State  court 'of  appeals  affirmed 
such  judgment  of  dismissal,  except  as  regards  a  citizen  of  an- 
other State;  it  was  held  that  there  was  thus  a  severance  of  the 
action,  and  that  the  remaining  defendant  miglit  remove  the 
sarae.*'  Where,  in  a  suit  upon  a  joint  cause  of  action  against  a 
domestic  and  a  foreig-n  corporation,  judgment  had  been  entered 
against  the  latter  upon  substituted  service  by  default;  and  at 
the  trial  the  domestic  corporation  secured  a  judgment  in  its 
favor  from  which  plaintiff >  appealed ;  it  was  held  that,  until  the 
final;  disposition  of  the;  appeal,  the  foreign  corporation  could  not 
apply  for  a.  renapv;al.^*  The,  resignation  of . a  _trustee,  who  is  a 
citizen  of  the  same  State  as  the  complainant,  doeg  not  make  the 
cause,  removable  by  Ijh^.  remaining  defendants.^',; .'Where  the 
plaintiff's  original  pleading  does  not  present  a  removable 
case,  but  an  amendment  thereto,  by  omitting  some  of  the 
original  parties,^*  or  by  showing-  that^  one  of  the  defendants, 
who  was  originally  charged  jointly  with  the  other,  is  a  nominal 
party,*''  or  by  correcting  a,.previoiis  misstatement  .of  the  citi- 
zenship of  one  of  the  parties,®'  or  by  a  new  allegation  concern- 
ing the  value  of  the  matter  in  dispute,*®  or  by  showing  that  the  , 
case  arises  under  the  Constitiation  or  laws  of  the  United  States,™ 

See  McAllister  v.  Chesa'peake  &  0.  8'  Kobinson  v.  Parker- Washingtoh 

Ry.    Co.;    198    Fed.    660,   669,    674;  Coij  170  Fed.  850. 

Illinois  C.  K.   Co.  v.  Harris    (Illi-  69  Noyti^g^^  pj^g   j{   q^  ^_  Austin, 

nois),    85  i  Miss.    15,-38    So.    225;  135;  U.  S.  315,  10  Sup.  Ct.  758,  34 

Howe  V.  Northern  Pac.  Ky.  Go.,  70  L.  ed.  218;   Huskins  v.  Cincinnati, 

Pac.  1100,  30  Wash.'  569.    i  N.  0.  &  T.  P.  Ey.  Co.,  37  Fed.  504';' 

ssYulee  V.  Vose,  99  U.  S.  539,  25  Enders' v.  Lake  Erie  &  W.  R.  Co., 

L.  ed.  355   ( reversing  64  N.  Y.  449,  101  Fed.  202 ;   Barber  v.  Boston  & 

4  Hun,  628).  M.  R.  Co.,  145  l^ed.  52.    A  consoli- 

6*  Lathrop,   Shea  & '  Henwood  Co.  dation    of    two    cases    between    the 

V.  Interior  Const.  &  Imp.  Co.,  143  same  parties,  the 'matter  in  dispilte 

Fed.  687.  in    each    case   being    less   than    the 

«5  Ruohs  V.  Jarvis-Coriklin  Mortg.  jurisdictional      amount,      although 

Trust  Co.,  84  Fed.  513.  their   aggregate   exceeds   the   same, 

66  Powers  V.  Ches.  &  0.  Ry.  Co.,  does  not  authorize  a  removal  when 

160  XT.  S.  92,  99,  42  L.  ed;  673,  675;  the  original  time  has  expired.     E. 

supra,  notes  56-62.    See- Robert   v.  A.  Holmes  &  Co.  v.'  United  States 

Pineland  Club,  139  Fed.  1001.^  Fire  Ins.  Co.,  142  Fed.  863. 

6T  Bagenas  v.  Southern  Pacj  Co.,  'O  Speckert-  v.  German  Nat.  Bank, 

180  Fed.  887.     See  s'upra.        i  85   Fed.   12;    Bailey  v.   Mosher;   95 
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briiigs  it  ■within  (the  removal  act;  the  time  to  remove  is  extended 
imti],  the  defenjdwti  must  plead  to  the  amended,  pleading.  It 
haSiJDpen'heM  that  the  same  rule  applies  where  the  amendment 
presents  an  entir,ely  new  case ;  '*  but  not  otherwise.'*  It  was 
said :  "If  the  time  fixed  by  .the  rule  of  the  State  court,  to  anr 
swer  or  plea.d  to  an  amended  complaint,  is  so  short  as  to  deny 
tp  the  defendant  a  reasonable  time  wiliin  which  to  prepare  and 
file  a  petition,  a^d  bond,  such-  rule,  it  would  seeni,  ought  not  to 
defeat  the  right  pf  removal,  if  exercised  with  reasonable  prompt- 


ness. 


,,  Eemovals,  for  prejudice  or;, local  influence,''*  and  removals 
of,:  actions  -.betweBn  .citizens  of  the  same  State,  i  claimT 
ing  land  under  grants  of  different  States,'*  must  be  made  "be^ 
fore, the  trial."  n  It  has  been  said  that  the  statute  requires,  in 
the  case  of  removals  because  of  prejudice  or  local  influence, 
"the  application  to  remove  to  be  filed  before  or  at  the  term 
which  the  cause  could  first  be  tried  arid-  before  the  trial  there- 
of." '*  A  removal  for  prejudice  or  local  influence  must  be  madd 
before  the  first  trial  of  the  cause."    A  mistrial  because'  of  a 


Ved'.  223 ;  Guiirantee  Co.  v.  Hanway, 
CCA.,  104  Fed.  369.  But  see 
Hoiistbh  &  T,  C  Ey.  Co.  V.  State 
(Tex.  'Civ-;  App.),  39  S.  W.  390.  ' 

Tl  Edrjngton  v.  Jefferson,  111  .U; 
S.  770,  4  Sup..  Ct.' 683,,  28  X.  ^ed. 
594;  Phoenix  Mut.  Life  Ins.  Co.  v. 
Walrath,  117  U.  S.  365,  6  Sup.  Ct. 
768,  29  L.^ed.  924;  affirming  judg- 
ment, Id.i  16  Fed.  161  (11  Biss. 
432)  ;  Wehl  v.  Wald,  Fed.  Cas.  iSTo. 
17.356  (17  Blatchif.  342);  Evans  v. 
•pillingham,  43  Fed.  177,  ISO-  lytat- 
toon  V.  Reynold's,  62  Fed.  417,'; 
Mecke  y,  Valleytown  Mineral  Co.. 
89*  Fed.'  209;  Yoiitsey  v.  Hoffman, 
108  Fed.  693;  Bailey  v.  Cincinnati 
Leaf  Toba,eep.WareK9USe  Co,,  lij. 
'  TCKaitel  v.  Wylie,  38  Fed.'  865; 
Gregory  v.  Boston  f.  D.  &  Tr.  Co., 
88  Fed.  3;  Painter  v.  New  R.  M. 
Co.,  98  Fed.  544;  Beyer  v.  Soper 
Lumber  Co., '76  Wis.  Ilk,  44  N.  W. 
750,  833'.'  '      ,  . 


TSEnders  v.  Lake  Erie  &  W.  I?, 
Co.,  101  Fed.  202,  203;  per  J3aker^ 
D.  J.  See  Jones  v.  Mosher,  1 07  Fed. 
661,  46  C.  C.  A.  471. 

7*  25  Sf.  at  L.  433,  §  2. 

W25  St.  at  L.  433„§  3.   , 

'6  Fuller,  C.  J.j  in  McDonnell  v. 
Jordan,  178  JJ,  S.  229,  239,  44  L. 
ec(.'  1(J48,  1052.  Contra,  Huskins  v. 
Cincinnati,  N.  0.  &  T.  P.  Ry.  ,Co., 
37  Fed.  504,  3  L.R.A.  545;  writ  qf 
error  dismissed,  154  U.  S.  506,  14 
Sup.  Ct.  1147,  38  1,.  ed.  1076;  Tafi,^ 
J.,  Detroit  y.'  Detroit  City  Ey.  Co.,' 
54  Fed.  1,  li;  Parker  V.  Vanierbilt, 
136  Fed.,  246. 

''1'  Flsk  V.  Henarie,  142  U.  S.  459,' 
12  Sup.  Ct. 207,  35  L.  ed.  1080; 
reversing  32  Fed.  411  (13  Sawyer,' 
38),  arid  35  Fed.  230  (13  Sawyei? 
318)  ;■  McDonald  v.  Jordan,  17,8  V- 
S.  229. 
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disagreement  of  the  jury,'"  or  an  order  for  a  new  trial/'  does 
not  enlarge  the  time.  Such  a  ffemoval  must  be  made  before 
the  first  step  in  the  trial  is  taken.'"  It  has  been  held:  that  it 
is  too  late  after  a  jury  has  been  accepted,' but  not  sworn;  "  after 
the  case  has  been  called  and  a  motion  by  defendant  for  a  con- 
tinuance has  been  made  and  overruled;'*  or  the  plaintiff  has 
answered  ready  and  time  granted  the  defendant'  to  present  an 
application  for  a  continuance;  '^  or  an  hour's  time  allowed  de- 
fendant for  the  procurement  of  counsel;  '*  or  the  defendant  has, 
after  his  motion  for  a  postponement  was  denied,  consented  to  a 
reference  in  order  to  prevent  an  immediate  trial ; '°  but  that  it  is 
not  too  late,  when  upon^the  cause  being  called  for  trial,  objec- 
tions-were  made  that  it  was  not  ready  and  it  is  sent  to  an- 
other part  of  the  court,  for  the  hearing  of  a  motion  to  vacate 
an  order  extending  the  time  to  amend  the  answer ; '®  nor  when 
an  attempt  has  been  made  to  begin  the  trial  of  a  case  before  it 
was  properly  triable  in  the  regular  course  of  procedure.*''  The 
preponderance  of  authority  holds,  that  the  argument  of  a  geineral 
demurrer  is  a  triajl  within  the  meaning  of  the  statute."    It  was 


78  McDonnell  v.  Jordan,  178  U.  S. 
229,  44  L.  ed.  3048;  Davis  v.  Chi- 
cago S.  N.  W.  Ry.  Co.,  46  Fed.  307; 
Farmers'  &  Merchants'  Nat.  Bank 
V.  Schuster,  86 'Fed.  161,  29  C.  C. 
A.  649. 

79  risk  V.  Henarie,  142  U.  S.  459, 
1.2  Sup.  Ct.  207,  35  L.  ed.  1080; 
reversing  32  Fed.  417,  ]3  Sawyer, 
38,  and  35  Fed.  230,  13  Sawyer,  318. 
;  80  Bank  of  Maysville  v.  Claypool, 
120  U.  S.  288,  7  Sup.  Ct.  545,  30 
L.  ed.  632 ;  Manning  v.  Amy,  140  U. 
S.  137,  11  Sup.  Ct.  707,  35  L.  ed. 
386;  affirming  Amy  v.  Manning,  144 
Mass.  153,  10  N.  E.  737;,  Waggener 
y.  Cheelc.  Fed.  Cas.  No. '  17,035  ^  (2 
Dill.  560)  ;  Lewis  v.  Sniythe,  Fed. 
Cas.  No.  8,333  (2  Woods,/ 117)  ; 
Davis  V.  Chicago  &  N.  W..  Ey.'  Co!, 
46  Fed.  307;  Fleming  v.  F'ire  Aps'n 
of  Philadelphia,  76  Ga.  678;  iS^dams' 
Exp.  Co.  V.  Trego,  35  Md.  47;  St. 
Anthony  Falls  Water  Power  Co.   v. 

King  Wrought  Iron  Bridge  Co.,  23 


Minn.  186,  23  Am.  Rep.  682;  Anglo- 
American  Provision  Co.  v.  Evans, 
34  Neb.  44;  51  N.  W.  310;  Strong  v. 
Black  (New  York),  5  Alb,  Law  J. 
214;  Watt  v.  White,  46  Tex.  338. 

81  Anglo-American  Provision  Co. 
y.  Evans,  34  Neb.  44,  51  N.  W.  310. 

82  Fleming  v.  Fire  Ass'n  of  Phil- 
adelphia, 76'  Ga.  678.  , 

83  Watt  V.  Wliite,^  46  Tex.  338,     , 

84  Fleming  v.  Fire  Ass'n  of  Phil- 
adelphia, 76  Ga.  678.  _      -,     ' 

86  Hanover,  Nat.  Bank  v.  Smith, 
Fed.  Cas.  No.  6,035  (13  Blatchf,. 
224).    ''."" 

86Maloy  V.  Duden,  25  Fed,  673. 

87  Remqv'al  Cases,  100  U.  S.  457; 
25  L,  ed.  593.  ,      , 

88  Alley  y„Nott,  111  U.  S.  472, 
28  L.  ed.'  491 ;  Scharff  v.  Levy,  112 
Q.  S.  '7]],,  28  L.  |ed,  ,825,;  Gregory 
v.  Hartley,  113  U.'S.  742^  28  L.  ed. 
11,50;  Laidly  V.  Huntington,  121  U. 
S.  379,  7  Sup.  Ct.  855,'  30  L.  ed. 
883;  Boyd  v.  Gill,  19  Fed.  145   (21 
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held  iJiat  the  hearing  and  decision  of  a  motion  for  an  injunc- 
tiduiand  a  temporary  receiver  was  not  a  trial.'®  Where  the 
court  of  ordinary  had  made  a  decree  admitting  a  will  to  pro- 
bate, and  an  appeal  had  been  taken  to  a  court  of  record,  which 
Kad  the  right  to  try  the  question,  anew;  it  was  held  that  it 
was  not  too  late  to  remove'  the  case  under  the  act  of  188Y  for 
prejudice  or  local  influence.®"  :  It  has  been  held:  that  after 
the  decree  of  a  court  of  prob'ate  uponi  a  petition  by  an  admin- 
istratrix for  final  accounting ;  and  for  a  distribution,  in  which 
she  claimed  to  be  the  sole  heir  at  law  of  the  decedent,  the  cause 
could' not  be  removed  upon  an  appeal  to  a  court  of  record,  where 
the  questions ^then  decided  cotild' be  tried  anew;  **  that  a  case 
.could  not  be  reinoved  pending  an  appeal  from  an  award  of  ar- 
bitrators under  the  Pennsylvania  statute,®*  although  it  may  be 
after  the  report  of  commissioners,  to  whom  a  claim  had  beein 
referred  by"'  a  probate  court  under  the  Michigan  statiite ; "  nor 
upon  an  appeal  from  the  decision  of  a  boaxd  of  county  cbnl- 
missioners  upon  a  claim'  against  their  county ;  '*  nor  upon  an 
appeal  from  an  appraisal  by  commissioners  in  a  condemnation 


Blatchf.  543)  ;  Wilson  v.  Kook  Is- 
land Paper  Co.,  20  Fed.  705;  St. 
Louis  &  S.  F;  Ry.  Co.  v.  Weaver, 
.35  Kan.  4-12,  11  Pac.  408,  57  Am. 
176;  Miller  v.  Kent  (New  York)i 
00  How.  Prac.  451,  all  these  cases 
were  under  the  similar  language 
under  the  act  of  1875,  Lookout 
Mountain  Ry.  Co.  v.  Houston,  32 
Fed.  711;  WinWer  v.  Chicago  &  E. 
I.  E.  Co.,  108  Fed.  305.  (Both  of 
tliese  were  under  the  act  df  1887) '. 
Oontrd,  Whelan  v.  N.  Y.,  L.  E.  & 
.W.  R.  Go.,  35  Fed.  849,1  L.R.A.  65; 
under  act  of  1887.  It  was  held,'  un- 
der the  act  of  1875,  that  a  ■  case 
could  not  be  removed  after  a  demur- 
rer to  the  answer  had  'been  sus- 
tained and  a  cross-petition  dis- 
missed. Meyer  -v. '  Norton,  9  Fed: 
433.'  Where  the  State  statute  pro- 
vided that'  a  demurrer  should  be 
disposed  of '  at  the  first  term,  arid 
that  thie 'Second  trial,  after  service 
Fed.  Prac.  Vol.  11.-115. 


had  been  perfected  "should  be  the 
trial  term  of  all  equity  causes;"  it 
was  held  that  the  cause  might  be 
removed,  under  the  act  of  March 
2d,  1867,  because  of  local  prejudice 
after  a  demurrer  had  been  over- 
ruled.   Hone  V.  Dillon,  29  Fed.  465. 

89  Franklin  v.  Wolf,  78  Ga.  446, 
3  S.  E.  696.  Contra,  Lehigh  Coal 
&  Nav.  Co.  V.  Centra,!  E.  Co.,  Fed. 
Gas.  No.  8,213. 

90  Brodhead  v.  Shoemaker,  44 
Fed.  518.  UBder  Georgia  statute, 
contra,  In  re  Frazer,  Fed.  Cas.  No. 
5,068. 

91  Craigie  v.  McArthur,  Fed.  Cas. 
No.  3,341,  4  Dill.  474  (under  the 
Minnesota  statute). 

92  Thome  v.  Towanda  Tanning 
Co.,  15  Fed.  289. 

9SHess  v.  Reynolds,  113  U.  S.'73, 
5  Sup.  Gt.  377,"  28  L.  ed.  927  (un- 
der act  of  1875). 

94  Delaware     County     Gom'rs     v. 
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proceeding,  when  their  proceeding  was  purely  administrative 
in  its  natiire.'*  It  has  been  said  that  the  trial  court  is  under 
no  obligation  to  delay  the  trial  of  the  cause  in  order  to  enable 
a  party  to  prepare  an  application  for, a  removal.^° 

In  suits  or  criminal  prosecutions  against  revenue  officers,*^ 
officers  of  either  House  of  Congress/'  or  persons  claiming  rights 
under  the  revenue  laws,^'  or  against  persons  who  .seek  protec- 
tion under  the  Civil  Eights  law!^""  a  removal  may  be  had  "at 
any  time  before  the  trial  or  final  hearing."  It  has  been  held 
that  a  prosecution  begun  by  information  before  a  justice  of  the 
peace  for  a  misdemeanorj  which  is  not  the  subject  of  indict- 
ment, may 'be  thus  reinoved.*"^  jSTo  removal  can  be  h^d  before 
indictment  or  information  in  the  State  court. ^"^ 

Under  previous  statutes  authorizing  removals  in  cases 
"before  trial  or  final  hearing,"  or  "before  final  hearing  or  trial ;" 
it  was  held:  that  a  removal  might  be  made  after  a  new, trial  had 
been  ordered,*"'  or  the  unsuccessful  party  had  performed  all  the 
conditions  precedent  to  obtain  tbe  right  to  a.  new  trial,*"*  that 
the  def e:i;idants, ,  were  not  bc^und  to  take  affirmative  action  in 
case  of  a  reversal,  until  the  complainants  had  caused  the  case 

Diebold  Safe  &  Lock  Co.,  133  U.  iS.  L.  ed.  436;  Dart  v.  MoKinney,  Fed. 

473,  10  Sup.  Ct.  309,  33  L.  ed.  674  Cas;   No.    3,583    (9    Blatchf.    359); 

(under  U.  S.  R.  S.,  §  639.  ch.  3).  Kellogg   v.   Hughes,    Fed.    Cas.   No. 

96  Union,  Pac.  Ry.   Co.    y.   Myers,  7,662  (3  Dill.  357)  ;  Minnett  v.  Mil- 

115  U.  S.  1,  5  Sup.  Ct.  1113,  29  L.  waukee  &  St., P.  Ry.  Co.,  Fed.- Cas. 

ed.  339;  reversing  judgment,  Myers  No.    9,636    (3   Dill.   460);    Sims   v. 

V.  Union  Pac.  Ry.  Co.,  16  Fed.  292,  Sims,    Fed.    Gas. i  No..  12,894,     (17 

3     McCrary,     578     (under     act    of  Blatchf.  36.9);   Melendyiv.  Currier. 

1875).    See  wpra,  §  538.    ,  22    Fed.    129     (22    Blatchf.    503); 

M  United    States     Sav.     Inst.    v.  Sutherland  v.  Jersey  City  A  B.  R. 

Brockschmidt,  72  111.  370.      .  Co.,  22  Fed.  356;  Virginia  v.  Bing- 

SVU.  S.  R..  S.,  §  643,,  as  amended  haws    ,88     Fed.     561;)    Brayley     v. 

by  28  St.  at  L.,  p.  36.  Hedges,  53  Iowa,  582,  5  N,..W.  748; 

98  18  St.  at  L.,  ch.  130,  §  8,  p.  401.  Dart    v.    Walker     (New..  York),    4' 

99  U.  S.  R.  S.,  §  643,  as  amended  Daly,  188;  Rosejifield  v.  Qondict,  44 
by  28  St.  at  U,  p.  36.  Tex.  464.  , 

lOOU.  S.  E.  S.,  §  641.         ,  104  Insurance     Co.    v.    Dunn,     19 

101  Virginia   v.  Bingham,  88  Fed.  Wall.  214,  ,224,  22  L.  ed.  68   (where 
561.              '                                            ,  the   language  ,of    the    statute    con- 

102  Virginia   v.    Paul,    148    U.    S.  strued    was    "before    a    hearing    or 
107,  37  L.  ed.  386.                     ...  trial;^'  but  there  w.ere  diqta  to  the 

103  Baltimore  &  0.  R.  Co..  v.  Bates,  effect  that  this  l?.nguage  is  isyrjpnyT 
119  U.  S.  464,  7  Sup.  Ct.   285,' 30  mous  with  "trial  or  final  .hearing" ) . 
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to  be  redocketed  on 'tiotice'to  the'm;  *"'  tliat  a  removal  might  be 
had  after  a  juty' had  disagreed,^"*  after  k  general  demurrer  had 
been  overruled,"''  after  the  appellate  court  had  reversed  an  or- 
der for  a  referende  to  hear  aiid  determine  and  had  ordered  is- 
sues to  be'  framed  for  trial  in  the  court  below;  ^^  and  that  the 
languagfe  ■  constrtted  megi-nt  a  final  hearing  or  trial  on  the 
merits ;  *'*  but  that  there  could  be  iio  removal  pending  a  motion 
for  a  iiew  trial,  which  had  not  been  decided';  ^^^  nbr  pending  sin 
appeal,  which  had  not  beeii  decided  ;*^^  nor  after  the  appel- 
late court  had  directed  a  reversal' and  a  (new  trial,  but  the  time 
allowed  for  a  rehearing  had  not  expired,  and  subsequent  to  the 
attempted  'i^nioval  a  rehearing  tvas  granted  and  the  judgment 
was  ajBBj-med;  ^^*  nor  after  the  court  of  review  had  directed  the 
court  below  to  enter  a  decree  in  conformity  with  its  opinion ;  '*' 
nor  after  the  appellate  court  had  ordered  an  accounting  before 
a  master.^"  ,,        .,  i^m^,,.  ■,.        ,.l    -...  , 

§  544.  Practice  on  removals  in  general.  "Where  the  sole 
ground  of  removal  is  a  difference  of  citizenship,  whether  or  not 
there  is  a  separable  controversy  in  tke  case,  and  in  ordinary 
guits.  arising  under  the  Constitution  of  laws  or  treaties  of  the 
United  States^  the  practice  upon  removals  is  the  same.  The 
party  entitled  to  remove  must  make  and  file  in  the  State  court 
a  petition  duly  verified  for  the  remoyal  of  the  suit  into  the  cir- 
cuit court  to  be  held  in  the  district  where  the; suit,  is  pending; 

lOSPettilon    V.    Noble,    Fed;    Cas,  216  j  Brice  v.  Somers,  Fed.  Cas.  No. 

No.  11,044  (7  Biss.  449).  1,856    (1   Flip.,  574);.  Williams   v. 

lOSOsborn  v.  Osbflrn,  5  Fed.  389  Siiccession  of  Williams,/ 24  La.  Ann. 

(2  Mcpraryj  455);    Burson  v.   Na-  55;  Meaux  v.  Pittman,  32  La.  Ann. 

tional  Park  Bank,- 40' Ind.  173,  13  405;    Miller   v.   Finn, -1.  Neb.   254; 

Am.   Rep.  285;    Clark  v.   Delaware  Whittier   v.   Hartford   Ins.   Co.,   55 

4;  H.  Canal  Co.,  11  R.  I.  36.  Ni  H.  141,.  20  Am.  Hep.  185;  Beery 

lOV  Field  V,  Williams;  24  Fed.  513.  v.  Isick    ( Virginia ) ,  22   Grat.  484, 

108  Doiglas  V.  Caldwell,  65  N.  C.  12  Am.  Rep.  539. 

248.                                         i  112  Chicago  &  N.  W.  R.  Co.  V.  Mc- 

109  Akerley  v.  Vilas,  24  Wis.'  165;  Kinley,  99  U.  S.  147,  25  L.  cd.  272; 
1  Am.  Rep.  166.     .  affirming  McKinley  v.  Chicago  &.  N. 

110  Valmevar  V.  Bryant,  21  Wall.  W;  E.  €o.,  44  Iowa,  314,   24  Am. 
41,  22  Ll-ed.  476; 'Bryant  V.  Rich,  Rep.  748i: - 

106' Mass.  180,  8  Am.  Rep.  311.  "SDarst  v.'  Peoria,  13  Fed;  561.. 

'iiiiStevensorii    v.     WiMiams;  ■    19  '  "*  Jifkins  v.  Sweetser,  l02  U.  S. 

WalU'5?2,  22  L.  edi  162;  Lowe  v.  177;  26  L.  ed.'  129. 

Williams,^  94'  U.  S;  650, '24  L:i  ed.  ,  • ;           i  ■  ,                  ,       ^ 
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and  he, must  make  and  file  therewith  a  bond,  with  good  and 
sufBcient  surety,,  for  his  or  their,  entering  into,  such  distri,ct 
court  ■within  thirfy:  days  from  the  date  of  the  filing,  of  the,  pe- 
tition a  rcertifi.ed  copy  of  .tte  Jj'ecord  in  such:  suit,  and,  for  paying 
all  costs  that  may  be  awarded  by  the;  said, district  court,  if  said 
district  court  shall  hold  that  gaid  suit  was  -wrongfully  or  im? 
properly  removed  thereto,  aijd  also  for  thesir  appearing  and  en- 
tering special  ba>il  in  such  suit,  if  special  Ijail  was,  originally  re- 
quested therein.  It  shall  then  be  the  duty  of  the  Sjiate  court  to 
accept  said  petition  and  bond  and  proceed  n,o, further,, in  such 
suit.  Written  notice  of  sfi,id  petition  and  bond  .for  removal 
shall  be -given  the  adverse  party  or  parties  prior, to  filing  tlie 


same. 


§  544.  iJud.  Code,  §  29,  36  St., 
at  L.  J087,  re-enacting  with  altera- 
tions, 25  St.  at  L.,  p.  433,  ch.  866, 
§  3;  Coins  v.'SoutlierfcPac.  Co., 
]98  Fed.  432,,  434,,; 435,  436;  per 
Van  Fleet,  J.-:  "What  was  the  pur- 
pose intended  to  be  subserved  by  the 
requireinent  of  preliminary  notice  of  ' 
.such  proceedings!  in  the  state  court? 
Plaintiff,  as  indicated,  takes  the  ex-_ 
treme  ground  that  it  ,was  intended 
to  make  the  notice  a  jurisdictional 
prerequisite,'  in  the  absence  of  which 
the  proceeding  cannot  Jbe  competent- 
ly initiated;;  If  by  this  -is  meant 
that  it  is  jurisdictional  in  the  same 
sense . that  a  cognizable  controversy 
is  necessary,  I  cannot  accede  to  the 
proposition,  since  manifestly,  under 
well-settled  i  principles,  the  require- 
ment of  notice  may  be  Waived.  And 
if  plaintiff  intends  to  assert,'  as 
would  seem  to  be  implied  by  his 
argument,  that  by  this  new  require- 
ment Congress  intended  to*  work  so 
radical  a  change  in  the  effect  of  re- 
moval procefedings  as  vesting  in  the 
state,  instead  of  the  federal,  "courts 
.  the  power  to  pass  upon  the  suffi- 
ciency of  suchi  proceedings;  to  '■  this 
I- am  equally  unable  to  assent,  isince 
the  provisions  of  the   act  in  other 


respects,  in  the  light  of  established 
principles  of  construction,  do  not 
sustain  any  such  theory.  Moreover, 
it).,  is  at  variance  witli  the  rule  of 
construction  provided  by  the.  Code 
itself  (section  294)  for  the  inter: 
pretation  of  its  provisions. '  But  I 
do  not  deem  it  at  all  needful  to 
;ascribe  to  Congress  the  intention  to 
bring  about  a  change  iu  the  estab- 
lished prpoedure  so  , fundamental  as 
that  suggested,  in  order  that  we 
may  perceive  a  sufficiently  valuable  , 
purpose  _to  be  subserved  by  the  re- 
quirenient.  The  right  of  1  removal  is 
justly  regarded  as  one"  of  great  mo- 
ment to  the  suitor,  and  litSi  exercise 
not  infrequently,  involves  important 
changes  intthe  aspects  if  not  the.  re- 
sults, of  the  controversy;.!; and  the 
history  .of  many  eases  involving  the 
right  tends  to  disclose  the  great  de- 
sirability,,  if  not,  the  necessity,  in  or- 
der to  fully  protect  the  rights  ofi;he 
adwrse  party^jby  avoiding  /e.^fien- 
sive  and  unseemly  dslays^  and,  other 
inconveniences  of  a  more  orilesarse- 
rious  nature  .thatsdme  notice  of  the 
proceeding:  be  had.  .  .- : .  Without 
the  effect, of  materially  changingithe 
method  of  procedure),  it  will  ,tend  to 
protect  I  the  I  parties  and  the,  courts 
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si^  we|l.  nt),t  alone,  against, .mistakes 
al^d  delaTS  in  proceedings  genuinely 
instituted,  but  against  unwarranted 
arid  frivololis '  attempts  to  exercise 
the  Ipriviiegei  in  instances  where  no 
real  rigljt]  e3qiists.M ,  And,  speaking  in 
a^,  general  'H;ay,  .  h  entertain  littlp  ' 
doubt  that  it  was  for  reasons  sjuch 
as  indicated  in  the  class  of  cases 
referred  to  that  the' requirement  of 
notice  has  been  prescribed: '  This 
vieWjihciwevciiji  does  not  aid  defend: 
ant's  position,  ,  Defendant  relies 
solely  upon  cases  to  the  effect  that, 
the  cause  being  one'  within  the  ju- 
Tisdietion'  df  the  court,  errors  or 
irregulartties  in  merely  itormal  mat- 
ters, directly  in  nature  and  not  in- 
volving the  substance;  of  tbe.rightj 
wiU  J)e  overlooked  or  allowed  to  be 
corrected  by ,  amendment,  and  that 
the  court"  will  not  for  such,  a  lapse 
rgnianA,  the ,  cause.  /Deford  et  al.nv. 
Mehaffy  (C,  C.)  H  Fed-i'sSl;  Bry- 
ant Bros.  v.iRpbirison,  149  Fed.  321,, 
79  G..  C.  A.  259-;  Northern  Pacific  T. 
Co.  V.  I-owenberg  (C.  C.)  18  Fed. 
339;  Woolridge  y.  McKenna.(C.  0.) 
8  Fed.  650.  I  These  cases  do  not  meet 
defendant's  necessities,  if  or  such,  is 
not  this  case.,.  If, it  .were  a  question 
of  |th,e  .formal,  sufteiency  of ,  a  notice 
actually  given,  those  cases  wouid 
pnespnt , some  analogy;  but  it  is  an 
instance, where  a  plain  and  unequiv- 
ocal  requirement  of  the  statute  has, 
bpiBn  AvlioUy  ignored,  and  it  is  now 
too  late  to  supply  the  omission  by 
amendment.  The  right  of  remoyal 
is  purely"  atatiitory,  and  it  has  al- 
ways/ been,'  required  that, ; the  statute 
be  oompljed ;  with  j  .in  its  substance< 
Cane  it  be  /said;  tha,t!  notice,  pre-' 
scribed  as  the  initial  step ,  in  the 
proceeding,  .is  not,  of. the, substance?' 
It  matters  not.  in  awjl*  a  case  that' 
theirequireuiejiti.he  one  not  intended 
as' ..jumsdiotional  ip  ithe  . iextrpm*- 
sensei ,  that '  it  i  may  not  ,b^:  waived,- 


It  ^i^^s,  not  h^re  h|ee;n   w^aived, /and 

must,  I  am  satisfied,  be  cons^ered 

as  sufficiently  of  the  substance  that 

'    it  may  not  be '  disregarded  against 

i.iobjection.  As:  I  regard,, it,  it  is 
akin  iji,  its  jvirisdietional  effect  to 

,  .the  requirement'  of  th^  statute  in- 
volved,,in  Ex  parte  Wisner,  203  U. 
S.  449,  27  Sup.  Ct.  150,  51  L.  ed. 
264,  and  In  re  M6oTe,  209  U.  S.  490, 
28 1  Sup.  Ct.  585,  52  L.  ed.  904,  14 
Ann.  Cfl,s.  1164,  that ,  'suit  shall  be 
brought  only  in  the  district  of  tlie 
residence  of  either  the  plaintiff  or 
the  defendant.'  In  analogy  with 
the  ruling  made  in  the  last'  case  as 

,  to  the.  effect  of  that  requirement,  if 
notice  be  waived,  its  lack  will  not 
prevent  jui5isdi<;tion  attaqhing-;  but 
if  it  be  lacking,  and  the  objection 
duly  insisted  upon  the  court  can- 
not ignore  it  and  retain  ,  jurisdic- 
tion," Previously  to'  tb,e't  Judicial 
Code,  ^  no  notice  to  ,  the  ,  plaintiff 
was  required.!  This  seems,  to  give 
the  plaintiff-  a  right  to  a  hearing;  in 
the  State  court  before  the  removal 
asked,  r  See  People  ex  rel.  Mayor  v. 
Nichols,  ,79f  N.  Y.  582;.Fisk  v. 
Union  Pac.  E.  Co.,  Fed..^Cas,  No. 
4,828  (8  Blatchf..243)  ;jWormser  v. 
Dahlman,  BedM;Ca,s.;rNo.:'18,048  (36 
Blatchfi  319,  67  How.  Prac.  286)  ; 
Wehl  V.  Wald,  Fed.  Gas.  No.  J7,35fi 
(17  Blatchf.^42)  ;  Stevens  v.  Rich- 
ardson, 9  Fed.  191  (20  Blatchf. 
53)^,'  Chiatovitch  v.  Hanchett,  .78 
Fed.  193,;  Oreaghiv.  Equitable  Life 
AssuE.,  Soc,  83  Fed;  849;  Crotts  v. 
Southern  Ry.  Co.,  90  Fed.  Ir,  Fickliii 
V.  Tarver,:  59  Ga.  263 ;  Southern  Ry. 
Coi  V.  Hudgina,;  107,:  Georgia,  334r 
33  S.  E.  442;  Louisiana  State  Bank 
V,  Morgan,  (Louisiana;),  4  Mart. 
(Ni  S.)  344;  except,  peifbaps,  when 
the  removal  was  prayed  because  of 
prejudice  or  local i 'influence:  /See 
§  549, -in/ra.  ; 
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According  to  the  prepbhderance  of  authority,  the  petition 
and  bond  naay  he  filed  during  a  vacation  of  1;he  State  court.^  Iii 
the  Supreme  Court  of  ^  New  York,  the  papers  inust,^,e,  filed  in 
the  clerk's  office  of  the  county  in  which  the  venue  is  laidi^  The 
approval  by  the  presiding  justice  of  -another  county  in  the  same 
district,  when  there  wasno  cburl;  in  Session  in  the  county  where 
the  case  was  pending,  did  not  cure  this  error.* 

A  case  cannot  be  Removed  by  stipulation  or; consent,  where 
the  record  does  not  show  the  jurisdiction.'  . ; 

It  is  the  usual  and  the  safer  practice  to  present  the  petition 
and  bond  to  a  judge  of  a  statfe  court,  where  the  suit  is  pending, 
and  to  obtain  the  formal  acceptance  of  the  same  by  that  court ;  * 
but  some  authorities  hold, that,  whep  they  are  filed  in  the, clerk's 
office,  Ahis  is  unnecessary.''    Where,  after  the  petition  and  bond 


2  Osgood  V.  Chicago,  D.  &  V.  E. 
Co.,  Fed.  Cas.  No.  10,604  (6  Biss. 
330);  Burck  v.  Taylor,  39  Fed, 
.581;  Brown  v.  Murray,  Nelson  & 
Co.,  43  Fed.  6]  4;  State  v.  '  Coosaw' 
Min.  Co.,  45  Fed.  804,  811';  Mecke 
V.  Valleytown-  Mineral'  Co.,  93  Fed. 
697,  35  C.  C.  A.  151.  See  Reming- 
ton V.  Central  Pac.  R.  R.  Co.,  198 
U.  S.  95,  99,  49  L.  ed.  959,  963 ; 
Monroe  v.  Williamson,  81  Fed.  977; 
.Johnson  v.  Computing  Scale  Co., 
139  Fed.  339.  Contra,  Sc'ott'V.  Otis, 
Fed.  Cas.  No.  12,543;  Williams  v. 
Massa:chugetts  Ben.  Ass'n,  47  Fed. 
533;  Fox  v.  Southern  Ry.  CoJ,  80 
Fed.  945;  Howard  v.  Southern  Ry. 
Co.  (North  Carolina),  29  S.  E.  778, 
122  N.  C.  944.  See  Higson  v.  North 
River  Ins.  Co.,  184  Fed.  165. 

8  Remington  v.  Central  Pac.  E. 
Co.,  198  U.  S.  95,  99,  49  L.  ed.  959, 
963;  Noble  v.  Massachusetts  Benefit 
A-ss'n,  48  Fed.  337;  Loop  v.  Winters" 
Estate,  115  Fed.  362;  Groton  Bridge 
&  Mfg.  Co.  V.  American  Bridge  Co., 
137  Fed.  284;  Johnson' v.  Gbmptlting 
Scale  Co.,  139  Fed.  339. 

*  Noble!    v.     Massachusetts    Ben. 

Ass'n,  48  Fed.  337.  ' ' 

6  People's   Bank   v.   Calhoun,   102 


U.  S.i256,  26  L.  edi  10] ;  Kingsbury 
V.  Kingsbury;  Fed.  Cas.  No.  7,817 
(3  Biss.  60)  ;  First  Nat.  Bank  v. 
Prager,  C.  C.  A;;  91  Fed.  689. 

6  Nobl'e  ■  V.I  '  Massachusetts  Ben. 
Ass'n,  48  Fed.  337,  338,  339;  San- 
derlin  V.  Peoples'  Bank,  140  ]?ed. 
191  (where,  in  the  State  of  North' 
Carolina,  the  clerk  had  power  to 
enter  -  certain  ex  parte  orders,  and 
the  petition  was  presented  tb  sufch 
clerk).  It  has  been  held  that  the 
bond,  as  well  as  the  petition,  iftust 
be  presented.  Roberts  v.  Carriiig^ 
ton,  2  N.  Y.  Super.  Ct.  (2.:  Hall) 
694;  Mayo  V.  Dockery,  108'  Fed. 
897;  Higson  v.  North  River  Ins. 
Co.,  184  Fed.  165,  168. 

-''Osgood  V.  Chicago,  D.  &  V.  R. 
Co.,  6  Biss. '330;  340;  Miller  v.  To- 
bin,  18  Fed.  609,  613;  Brown  v. 
Murray,  Nelson  &  Co.,  43  Fed.  614; 
Noble  v.  Massachusetts  Ben.  Ass'n, 
48  Fed.  337;  Wills  v-  Baltimore  & 
0.  R.  Co.,  65  Fed.  532;  North  Amer- 
ican Loan  &  Trust  Co.'  v.  Colonial  & 
U.  S.  Mortg.  Co.,  as.  D.  59(),'  54  N.^ 
W.  659.  Contra,  Shedd  v.  Fuller,' 
36  Fed.  609;  Roberts  v.  Chicago,' 
St.  P.,  M.  &  O.  R.  Co.,  45  Fed.' 433; 
writ  of  error  dismissed,'  Chicago,'  St. 
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tad  bepn  filed',  a.  motion  wag  made  in  the:  State  coiiftfor  a  re- 
moval, iwhich  was  denied  as  premature,  and  thei  defendajit's 
cdunspl  then  asked  leave  to  withdraw  his  motion  for  f he  time  be- 
ing which  was  granted ;  it.was  held,  that  ^the  removal  did  not 
tak^ieffept,  and  that  the  State  court  retained  jurisdiction  until 
a  subsequent  motion  was  made  and  granted.'  When  the  time 
expires 'during,  vacation,  it  ife  the  better,  practice  to  present  the 
petition  and  bond  to  the .  State  judge  in  chambers,,  if  that  is 
practicable,  and  to  file  the  petition  and  bond, in  the  clerk's  of- 
fipe.? ,    The  endorsement   by   the   clerk ;  of'  an   erroneous   file 

-mark,^"  or  the  omission  of  any  file  m.ark,  will  not  affect  the  va- 
lidity of ;  ithe .  proceedings  provided  the  petition  and  bond  are 
actually,  filed./?'-; 

Tte,  District  Court  of  the  United  States,  to  which  the  suit  is 
properly  removed,  is  thatiheld,  in  the  district,  within  the  bound- 
aries of  which  the  suit' is  pending  in  the -State  court. '^    This  is 

•  ordinarily, th;atiheld;ip,, the  idisjti'ict,  within  the  lijnits  of  which 
process' was  served  uponithe  defendautj  although  the  cause  of 
a,ctipn:  aroste  in  another  district;  "but  if  the  suit,  at  the  time  of 
the  removal,  is  pending  <  in  lanother;  district  from  that  within 
:^hioh,  it,  Was.  first  brought  ;■  the  District  Court  of  the: United 

P.,  M.  ffc,  p.  R,  Co.  V.  Roberts,  141,  ,  w  Wills  y.  Baltimoje  &  0.  J^.  Co., 

TJ".  S.  , 690,12' Sup.  Ct.  123,  25  L.  ed..  eS.Xed.  532.. 

902 -Hall'  v.   Chattariooga  Agricul-  H  Waite  v.'  Phcenix  Ins.   Co.,    62 

tural  Worksi  48  Fed.  599,  601;  La-  Fed.  769. 

Page  V.  Cay,  74>^Fed.;  977;  Fox  v.  l^Hx. parte  State  Ins:  Co.  of  Mia- 
Southerri  Ry.  Co.,  80  Fed.  945;  souri?-18  Wall,  417,  21  L,.,ed..  9p4; 
Mays  v., .  Newlin,  143  Fed.  574  ,  Cobb  v.  Globe  Mut.  Xif e  Ins.  Co., 
(where' ah  oraT'mfftion  in  the  State  Fed.  Cas.  No.  2,521  (3  Hugbes, 
court  for  tHe  retnoval  was  hfeM  to  452)';'  Knowlton  f.'  Congress  &  Em- 
be  i  a  ,  sufficient  presentation  iol'  the  pire  Spring  Co.,  Fed.  Gas.  No.  7,902 
petition  and  bond,  which  were  on  (13  Blatchf.  170)  ;  Burek  v.  Taylor, 
filje  with  the  clerk) ;  Rhode  Island  39  Eed.,  581;  afRi;m}ng  judgment, 
Hprse^ho|e"Co.  v.  .Qoodenpugh  .Hojtge-  152  U.  ;S.  634,  li-  Sup-.  Qt.  ,69jq,,.38 
shoe,  Co„  5^  .How,  Pr.^  ,|1^.  !Y.j'  111,  L^.  ed,;573,,;,j;a!. parte  Groom,  4,0  Ala. 
l;.A;bb,,  N,.  C.  11;  Tufl,st,^li'v..J'ar-iph  731.  But  see  Suydam  v.  Smith,  1 
of  iMadispn  .,  (Louisiana),  ,30.  La.  P|enj,o  (N.  Y.),  ,263,  ;  .,  , 
Ann.  471 ;  SJayp  v.  Dookery,  10,8  13  Burck  v.  Taylor,  39  Fed.  581  ; 
l^sd,  .897;  Higson  v.  North  Rjver  affirxning,  judgwieiit,  ,152  U.i  S.  634, 
Ins' Co.,  i"84  Fed.  165,  168;.  .  14  Sup.  Ct.  696,  38  L.  ed'.  578; 
?:jyiays  ,v.  Newlin,  143  Fed.  574.  Suydam  v.  Smitb,  1  Benip  (N.  Y.) 
sMecke  v.  .Yalleyto.wn  ;M,  ,Co..,  Cj  263.  '-: 
C.  A.,  93  Fed.  697.  .                         i:. 
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States  held  within 'the'  district  where  it  is  pending'  when  the 
petition  is  filed 'is •  the  one  to  which  the  case  should  be  re- 
moved:** The  Judicial  Code  provides :  that  the  removal  of  suits 
between  citizens  of  the  same  State  claiming  land  under  grants 
of  diiferent  States,*'  where  the  defendants  are  revenue  officers 
of  the  United  States,  sued  for  official  acts;  or  peirsbns  claiming 
defenses  under  the  revenue  la-v?;s ;  *°  or  officers  of  either  House 
of  Congress,  sued  because  of  acts  done  in  the  discharge  of  their 
official  duty,*"  or  cases  where  the  defense  depends  upon  the  civil 
rights  laws,"  shall  be  to  the  next  District  Court,  too  be  held' in 
the  district  where  the  siiit  is  pending.  It  has  been  held :  that,' 
in  the  case  of  prosecutions  against  revenue  officers,  this  direc- 
tion is  not  mandatory  that  the  petition- may  be  filed  in  any  Fed- 
eral Coiirt  within  the  district ;  *'  that  it  need  not  then  be  filed  at 
the  place  where  the  next  session  of  such  District  Court  is  held 
after  the  indictment,  where  there  are  several  places  for  holding 
that  court  within  the  district*;  ^^  that  a  petition  and  an  order  for* 
a  removal,  because  of  difi^erence  of  citizenship,  into  the  District 
Court  for  another  district  than  that  where  the  case  is, pending, 
although  such  district  is  in  the  same  State,  are  void ;  ^*  that 
where  the  petition  prayed  for  a  removal  to  a  division  of  the 
district  which  did  not  exist,  but  correctly  designated  the  city 
where  the  court  in  one  of  the  divisions  thereof  was  held,  the 
defect  was  immaterial  and  would  be  disregarded ;  **  and  that  a 
prayer  for  a  removal  to  the  District  instead  of  the  Circuit 
Court  of  the  United  States,  for  the  proper  district  might  be 
cured  by  an  amendment.^' 

§  545.  Petition  for  rerhoval  in  ordinary  cases.  The  pe- 
tition should  be  addressed  to  the  State  Court  not  to  a  judge 
thereof,*  state  the  facts  which' justify  the  removal  and  give  ju- 

14  Hess  V.  Reynolds,  113  U.  S.  73,  so  Virginia  v.  Felts,  133  Fed.  85. 

5  Sup.  Ct.  377,  28  L.  ed.  927.   '  Hi  Ex  parte  State  Ins.  Co.  of  Mis- 

16  Jud.  Code,  §  30,  re-enacting  25  sburi,  18  Wall.  417,  21  L.  ed.  904; 

St.  at  L.,  p.  433,  §  3.                      ,  Boo  parte  Groom,  40  Alabama,  731. 

16  Ibid.,  §  33,  re-enacting  U.  S.  R.  82  Hodge  v.  Chicago  &  A.  Ry.  Co., 

S.,  §  643.  121  Fed.  48,  57  C.  C  A.  388. 

"Ibid.,  re-enacting  18  St.  at  L.,  28  Hadfield  v.  N.  W.  Life'  Assur. 

p.  401.                                           '  Co.,  lOS  Fe'd.  530.               ', 

18  Ibid.,  §  31,  re-enacting  U.  S.  R;  §  545;    1  Higson  v.   North  River 
S.,  §  641.  Iris.  Co.,  184  Fed.  165. 

19  Virginia  v.  Felts,  133  Fed.  85. 
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risdiction  to,  the ,  District  Court,  of  the  United  States.^  It  has 
b,een,sai(i.~ih,at  tkpse  if  acts' musti  be;  stated,  positively;  not  on  in-> 
foKmation  and. belief;-  and  specifically.*  Allegations  upon  in- 
ferences will  be  disregarded.^  A, general  allegation  in 'the  lan- 
g^age..o£  the  iStatute  is  insulScient.*  It  is  the  safer  practice  to 
S|tate,  inthe  petition,  that  the  time  has  not  arrived  at  which  de^ 
f esndant  must  answer  or  plead'; ''  but  it  sieems  that  a  general  alle- 
gation, in  the  langiiage  of  thei  state,  is'  a  sufficient  allegation  of 
this  matter.'  ,  It  is  the  safer,  practice  i  specifically  to  state,  in 
the! petition,,  that  there  is  a  controversy  between  the  parties; 
and  inth^t  case,  the  petition  lueedruot  be  accompanied  iby  any 
pleading.'  It  has  been  said  that  the  petition  must  aver  that  the 
suit  was  duly  filed  in  the  State  court.  ^^    An  omission  froih  the 


2  Railway  Co.  v.  Ramsey,  22  Wall. 
322,  328,1  22  L.  ed.  823,'  82+;  Grace 
V.  Am.  C.  Ins.  Co.,  109  U.  S.  278, 
27  L.;edi.  932;  Fife  v.  Whittell,- 102 
Fed.  537.  i  '' 

3  Wolff  V.  ArcMbald,  14'  Fed.  389. 
Contra,  Carlisle  v.  Sunset  Tel.  4 
T.  Co.,  116  Fed.'- 896;'  N.  Y.  &  T. 
Land  Co.  v.  iMartinl  (Texas),'  25  S. 
W.  475.  "  ■   ■    ' 

4  GkiM  W.'  &  W.  Co.  V.  Keyes,  96 
U.  S.  199,  24  L.  ed.  656;  Grace  v. 
Am.  C.  Ins.  Co.,  109U.  S.  278,  27 
L.  ed.  932.       ■ 

B  Dodd  V.  Louisville  Bridge  Co., 
130  •Fed.i  186v  19»;-  where,  after  al- 
legations ■  that .  did  not  show  a  difJ 
ffirence'  of  citizenship, -the  petition 
continued: '■' "Your  petitioner  there- 
fore avers  that,  in  respect  to  the 
obligatiojiBi  said  to  be  enforced -by 
this  suit,  your  petitioner  is  .'  .  . 
a  'citizen  of  the  State  of  Indiana' 
and  no  other  State." 

6  Gold  W.  &  W.  Co.  vJ  Keyesi'96" 
U.  S.  199,  24  L.  ed.  656;  Grace  v. 
km.  C.  Iris.  Co.,  109  U.  S.  '278,  27 
L.  ed.  9S2;  Carson  v.  Dunham,  121 
UJ.  S.  421,  3|0  L.  ed.  992;  Cameron 
v..  Hodges,  127  U.  S.i322;  8  Sup.  Ct.^ 
1154,  32  L.  ed.  132; 'Smith  v;  Hor- 
tan,   7"iFfed.   270;    J<)nes   v.   Adams 


Expr'ess  Co.,  129  Fed.  618;  Lalor 
v.  Dunning  (New  York),  56  How. 
Prac.  209;  Pacific  Express  Co.  v. 
Needitairi    (Texas'),  94' S.  W.  1070. 

■?  Semington  v.  Geiitral  Pacific  E. 
R.  Co.,  198  U.  S.  95,  99,_  49  L.  ed. 
959,  963;.Aldrieh  v.  Crouch,  10  Fed. 
305-  (11  Biss.  180). 

8  Rerh'ington  v.  Central  Pacific  E. 
R.  Co.,  198  U.  S.  95,  99,  49  L.  ed. 
959,  963. 

9Wilcoxen  v.  Chicago,  B.  &  Q.  R. 
Co.,  .IW  Fed.  444.  An  averment  in 
the  petition  for  the  removal :  that 
the  '"matter  and  amount  in  dispute" 
excee<ded'  two  thousand  dollars  was 
held  sufficient  to  show  that  a  "con- 
troversy existed."  Egan  V.  Chicago, 
M.  &  St.  P.  R.  Co.,  53  Fed.  675. 
The  petition  need  not  state  that  the 
petitioner  has  a  just  cause  or  a  just 
defense  and  intends  to- prosecute  the 
same.'  Chase  v.'  Erhardt,  l98  Fed. 
305.  In  Iowa,  it  was  held  that  the 
petition  must  shciw  that  defendants 
had  a  defence  '  to  the  action,'  and 
that  they  had  pleaded  or  answered 
therein.  Stanbro'ugh  v.  Griffin,  52 
Iowa,  112,  2  N.  W.'lOll;  Bosler  v. 
Booge,  54  Iowa,  251,  6  N.  W.  301. 

10  Wilson  V.  Gibcrson,  124  Fed. 
701. 


1834 


REMOVAL  OF  CAUSES. 


[§'  R45 


petition  of  a  jurisdictional  fact  will  be  cured,  if  the  same  ap- 
pears in  an  accompanying  affidavit,^^  or  in  the  record  in  the 
State  court. *^  An  allegation  in  an  amended  complaint,  filed 
afer  a;  remand,  does  not  cure  a  defect  in  the  original  petition.'* 
A  conditional  application,  in  which  the  petition  requests  a  re- 
moval, in  case  a  pending  motion  should  be  denied  or  a  plea  in 
abatement  not  sustained,  is  bad.'*  It  has  been  held  that  a  pe- 
tition is  not  fatally  defective  when  it  contains  the  jurisdictional 
allegations,  but  refers  in'  its  prayer  to  a  wrong  statute,'*  or  is 
based  upon  an  erroneous  ground.'®  But,  it  has  been  held  that, 
where  the  petition  was  based  upon  a  difference  of  citizenship, 
the  removal  would  not  be  sustained  because  it  subsequently  ap- 


11  Yulee  V.  Vose,  99  U.  S.  539,  25 
L.  ed.  355;  Bixby  v.  Blair,  56  lowaj 
416,  .9  N.  W.  318. 

12  Powers  V.  Chesapeake  &  Ohio 
Ey.  Co.,  169  U.  S.  92,  301,  42  L.  ed. 
673,  676;  Remington  v.  Central  Pa- 
cific E.  R.  Co.,  198  U.  S.  95,  ;  99, 
49  L.  ed.  959,  963;  Chambers  v. 
McDougal,  42  Fed.  .694;  Shattuck  v. 
North  British  &  Mercantile.  Ins.  Co., 
58  Fed.  609,  7  -C.  C.  A.  386,  19  U. 
S.  App.  215;  Jumeau  v.  Brooks,  109 
Fed.  353,  48  C.  C.  A.  397;  Hayes 
V.  Todd,  34  Fla.  233,  15  So.  752; 
Gopdsell  V.  Delta  &  Pine  LaHd  Co., 
72  Miss.  580,  18  So.  452;  Baltimore 
&  0.  R.  Co.  V.  Pittsburg,  W.  &  K. 
E.  Co.,  17  W.  Va.  812.  Contra,: 
Sherman  v.  Windsor  Mfg.  Co.,  11 
Fed.  852  (19  Blatchf.  314)  i  But 
see  Woolridge  v.  McKenna,  8  Fed. 
650;  Craswell  v.  Belanger,  56  Fed. 
529,  6  C.  C.  A.  1,  15  U.  S.  App.  104. 
Where  the  record  contains  a  reier- 
ence  to  a  person  with  the  same 
name  as  the  plaintiff,  it  will  be  pre- 
sumed that  the  plaintiff  is  thereby 
intended,  although  there  is  no  state- 
ment in  the  record  to  that  effect. 
Hoge  V.  Canton  Ins.  Office,  103  Fed. 
513. 

18  Jones  V.  Mosher,  107  Fed.  561, 
46  C.  0.  A.  471. 


14  Manning  v.  Amy,  140  U.  S.  137, 
35  L.  ed.  386. 

15  Eemoval  Cases ;  Meyer  v.  Del- 
aware E.  E.  Construction  Co.,  1 00 
U.  S.  457,  25  L.  edi  593 ;  Canal  & 
C.  Sts.  E.  Co.  V.  Hart,  114  TJ.  S. 
654,  5;  Sup.  Ct.  1127,  29  L.  ed.  226; 
Horris  v.  Mineral  Point  Tunnel,  7 
Fed.  272  (19  Blatchf.  201);  Stan- 
ley V.  Chicago,  E.  I.  &  P.  E.  Co.,  62 
Mo.  508;  Dart  v.  Walker  (New 
York),  4  Daly,  188.  Where  the  pe- 
tition prayed  for  removal  to  a  divi- 
sion of  the  district,  which  did  not 
exist,  but  correctly  designated,  the 
city  where  the  court  in  one  of  the 
divisions  was  heldj  it  was  held  that 
the.  defect  was  .immaterial  and 
would  be  disregarded.  Hodge  v. 
Chicago  &  A.  Ey.  Co.,  121  Fed.  48, 
57  C.  C.  A.  388.' 

16 Eemoval  Cases;  Meyer  v.  Dela- 
ware E.  E.  Construction  Co.,  100  U. 
S.  457,  25  L.  ed.  593;  Canal  &  C. 
Sts.  E.  Co.  v.  Hart,  114  U.  S.  654, 
5  Sup.  Ct.  1127,  29  L.  ed.  226;  Nor- 
ria  V.  Mineral  Point  Tunnel,  7  Fed. 
272 ;  19  Blatchf.  201.  In  all  of 
these  the  ground  stated  was  preju- 
dice or  local  influence;  Ijut  the  peti- 
tions showed  -sufficient  to  .justify  a 
removal  under  the  ordinary  circum- 
stances  of   a   difference   of    citizen- 
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peared  that  one  of  f  the  parties  was  an  alien,"  or  because  the  rec- 
ord showed  that  the  oase^  arose  under  the  Constitution'  or  laws 
of  ithe  United  Statess*'  An  irregularity  in  the  prayer,  by  limit- 
ing the  relief  sought  to  the  peittjoners,  will  not  prevent  a  re- 
nioval  of  the  whole  case,  when,  the  averments  authorize  it." 
I^he  petition  ,  piust  be  duly  sverified.^"  The  petition  may  be 
signed  by  either  the  petitioner  or  his  attorney  in  fact  or  law,^^ 


ship.  Northern  i  Pacific  Terminal 
Co.  I  V.  Low&nber-g,  18  Fed.  339;  9 
Sawyer,!  348  (where  the  ipetition 
was  based  upon  prejudice  and' local 
influence;  but  it  showedi  a  ground 
for  removal  because  i  of  a  separable 
controversy ). ;  Euckman  v.  ; ,  Kuek- 
man,  1  Jed;  587 ;.  Merchants;  etc., 
Bank  v.  Thompson,  4  Fed.  876.  In 
both  of  -these  eases,  the  petition 
sought  a  removal  upon  the  general 
grounds  of  i. a  difference  of  citizen- 
ship; but  it  averred  that  there  was 
a  separable  controversy,  whdoh  made 
the  case  removable.^'  See  Sharkey  v. 
Port  Blakely  Mill  Co.,  92  Fed., 425. 
In"  Cleveland  v.  Cleveland,;  C.  C.,& 
St.  L.  Ry.  Co.,  C.  C.  A.,  147  ,  Fed. 
171,  173,  r  the  -Circuit  Court  ofi  Ap- 
peals for  the  Sixth '.  Circuit  refused 
to  admit  or  to-controvert  the  sound- 
ness of  this  position.  Where  the 
petition  alleged  that  the  parties 
were  citizens  of  different  States, 
and  upon  the  trial,  it  appeared  that 
the  plaintiff  was;  an  ^lien,,a  motion 
by  the  defendant  to  dismiss  for 
want .  of  jurisdiction  I  was  denied. 
Katalla  Co.iv.  Ronegy  C.  C.  A.;  186 
Fed? ,  30,  affirming  182;  -Fed. ,  946. 
Where,  no-  petition  or  bond  was  filed 
in  the  State  court,  but  the  formal 
papers ,  for  a  removal  of  a  suit 
against .  a  revenue  officer  were  filed  ~ 
in  the  Federal  court,  and  the  State 
court  entered  an  order  for  a  re- 
moval;, it  was  held  that,  since!  the 
plaintiff's  pleading  showed  that  the 
cause  arose  under  the  Constitution 


and  laws-  of  the  United  States, 
there  should  be  no  remand,  although 
it  was  doubtful  whether  a  removal 
could  be  sustained  upon  the  formei' 
ground,  Bryant  Bros.  Co.  v.  JRobin- 
son,  C.  C.  A.,  149  Fed.  321,  324, 
326. 

17  Wallenburg  v.  Missouri  Pae. 
Ry.  Co.,  159  Fed.  217. 

18  Woolridge  v.  McKennaj  8  Fed. 
650. 

19  Northern  ■  Pacific  Terminal  Co. 
V.  Lowenberg,  18;  Fed.  339  (9  Saw- 
yer, 348).  A  prayer,  "that  said 
surety  and  bond  may  be  accepted 
that  his  suit  hiay  be  removed  into 
the  next  district  court  of  thei  United 
States,"  is  sufficient  as  a  prayer  for 
a-  removal;  a  semicolon  after  the 
word  "accepted"  being  obviously -in- 
advertently emitted.  Gruetter  v. 
Cumberland  Tel.  &  T.  Co.,  181  Fed. 
248. 

20  Kansas  City,  Ft.  S.  &;  M.  R.  Co. 
v.  Daughtry,  138  V.v8.  298,  303,  34 
L,  ed.  963,  964 J,  Offner'v.  Chicago 
&  E.;R.  Co.,  148  Fed.  201,  203;' 
Houser  v.,  Clayton,  Fed.  Cas.  No. 
6,739  (3  Woods,  273);  Jud.  Code, 
§  29,  36  St.  at  L.  1087.  Formerly 
this  was  unnecessary. 

81  Sweeney  v.. Coffin,  Fed.  Cas..  Nio'. 
]3,686  (1  Dik  73)  ;  Osgood  v.  Chi- 
cago, D.  &  V.  R.  Co.,  Fed.  iCas.  No. 
10,604  (6  Biss.  330);  Connor  v. 
Scott,  Fed.  Cas.iNo.  3,119  (4  DiU. 
242)  ;  Houser  v.  Clayton,  Fed.  Cas. 
No.  6,739  (3  Woods,  273));  .Harley 
V.  Home  Ins.  Co.,  125. Fed.  792    (a 
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or,  it  has  been  held,  by  an  agent  upon  whom  the  process  was 
served.^^  An  omission  to  sign  the  petition  is  waived,  unless  ob- 
jection upon  this  ground  is  made  in  the  State  court. °^  When 
the  removal  is  based  upon  difference  of  citizenship,  the  petition 
must  show  that  the  difference  of  citizenship  existed  at  the  time 
of  the  beginning  of  the  suit,^*  aiid  also  at  the  time  when  the 


case  of  a  separable  controversy). 
See  Canal  &  Claiborne  Sts.  E.  Co. 
>.  Hart,  114  U-.  .S.  654, -S^Sup.  Ct. 
1127,  29  L.  ed.  226;  Union  Pac.  E. 
Co.  V.  Myers,  115  U.  S.  1,  5  Sup. 
Ct.  1113,  29  L.  ed.  319.  Contra, 
Goddard  v.  Bosson,  21  Kan.  139; 
except  when  the  removal  is  for  prej- 
udice or  local  influence,  infra,  §  549 ; 
or  the  suit  is  between  citizens  of 
the  same  State  claiming  land  under 
grants  of  different  States,  infra, 
§  550;  or  the  proceedings  are  insti- 
tuted against  revenue  officers  of  the 
United  States,  U.  S.  K.  S.,  §  643;, 
infra-,  §  551 ;  or  against  persons  'who 
are  or  have  ■  been  officers  of  either 
liouse  of  Congress  for  acts  done  by 
them  in  the  discharge  of  their  offi- 
cial duties,  18  St.  at  L.,  401;  infra, 
%  551;  or  against  persons  having 
defenses  under  the  revenue  laws,  U. 
S.  R.  S.,  §  643 ;  infra,  §  551 ;  or 
perhaps  when  fraudulent  misjoinder 
is  charged,  Offner  v.  Chicago  &  E. 
R.  Co.,  148  Fed.  201,  203;  supra, 
§§  538,  539.  The  petition  miay 
be  signed  by  either  the  petitioner 
or  his  attorney  in  fact  or  in  law, 
Dennis  v.  Alachua  County,  3  Woods, 
683;  Wormser  v.  Dahlman,  Fed. 
Gas.  No.  18,048  (16  Blatchf.  319, 
57  How.  Prac.  N.  Y.  286)  ;  Cooke 
v.  Seligman,  7  Fed.  263  (17  Blatchf. 
452);  Fisk  V.  Fisk  (Louisiana),  4 
Mart.  (N.  S.)  676;  Guinault  v. 
Louisville  &  N.  R.  Co.  (Louisiana), 
42  La.  Ann.  52,  7  South.  62 ;  Vande- 
voort  V.  Palmer  (New  York),  11  N. 
Y.  Super.  Ct.   (4  Duer)    677;  Shaft 


V.  Phoenix  Mut.  Life  Ins.  Co.,  67 
N.  Y.  544,  23  Am.  Rep.  138.  See 
also'  Removal  Cases,  100  U.  S.  457, 
25  L.  ed.  593;  where  there  is  a  dic- 
tum that  objections  as  to  the  form 
of  the:  signature  are  waived  unless 
raised  in  the  State  court. 

28  Fayette  Title  &  T.  Co.  v.  Mary- 
land P.  &  W.  V.  T.  &  T.  Co.,  180 
Fed.  928.        '' 

23  Removal  Cases;  Meyer  v.  Del- 
aware R.  R.  Const.  Co.,  100  U.  S. 
457,  25  L.  ed.  593;  Cooke  v.  Selig- 
man, 7  Fed.  263. 

8*  PhoeniXv^Ins.  Co.  v.  Peohner,  95 
U.  S.  183,  24  L.  ed.'  427;  Gibson 
V.  Bruce,  108  U.  S:  561,  2  Sup.  Ct. 
873,  27  L.  ed.  825;  Houston  &  T. 
C.  Ry.  Co.  V.  Shirley,  111  U.  S.'358, 
4  Sup.  Ct.  472,  28  L.  ed.  455;  Mans- 
field, 0.  &  L.  M.  R.  Co.  V.  Swan, 
lll'U.  S.  379,  4  Sup.  Ct.  510,  28 
L.  ed.  462;  Smith  v.  Akers,  117  U. 
S.  197,  6  Sup.  Ct.  669,  29  L.  ed. 
888;  Stevens  v.  Nichols,  130  U.  S. 
230,  9  Sup.  Ct.  518,  32  L.  ed.  914; 
Jackson  v.  Allen,  132  U.  S.  27,  10 
Sup.  Ct.  9,  33  L.  ed.  249;  La  Con- 
fiance  Campagnie  D'Assurance 
Gontre  L'Incendie  v.  Hall,  137  U. 
S.  61,  11  Sup.  Ct.  5,  34  L.  ed.  573; 
Kellam  v.  Keith,  144  U.  S.  568,  12 
Sup.  Ct.  922,  36  L.  ed.  544;  Mat- 
tingly  V.  Northwestern  Virginia  R. 
Co.,  158  U.  S.  53,  15  Sup.  Ct.  725, 
39  L.  ed.  894;  Rawle  v.  Phelps,  Fed. 
Cas.  No.  11,588  (2  Flip.  471)'; 
Beede  v.  Gheeney,  5  Fed.  388; 
Kaeiser  v.  Illinois  Cent.  R.  Co;,  6 
Fed.  1   (2  McCrary,  187);  Brinker- 
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petition  is  filed ;  *°  unless  these  facts  appear  in  the  pleadings, 
or  elsewhere  on  the;  record.*'  It  has  been  held,;  however,  that  a 
petition  for  removal  by  an  intervener,  which  is  filed  simultane- 
ously with  his  petitifin  of  intervention,  is  sufficient,  if  it;  aver 
thp  citizenship  of  the  parties  in  the  present  tense.*'  Where  the 
plaintiff  is  th^,  assignee  of;  the  cause, of,  action,  it  is  the  safer 
practice  to  state  the  citizenship  of  hi§  assignor  at  tlje  time  of 
the  assignment,  and  also  at  .the  times  when  the  suit  was  begun 
and  the  petition  for  reflioval  made.*'  The  citizenship  of  each 
defendant  should  be  separately  alleged.*'  It  has  been. held  that 
it  is  insufficieht:  to  allege  merely  the  residence  and  citizenship 
of  the  plaintiff,  the  residence  of  the, defendants,  and  that  none 
of  the  petitioners  are' residents  'and'  citizens  of  the  plaintiff's 
State ;  *"  to  present  a  petition  in'  the  name  of  a  -copartnership 


hoff  V.  Morris  Canal  &  Banking 
Co.,,  18  Fed.  97;.  Ferry  v.  Town  of 
Merrinjaelt,  18  Fed.  657;  McNaugh- 
tpii  V.  South  Pac.  C.  E,  Co.,  19,  Fed. 
881;  .Carriok  v.  Ii.andman,  2(:i,  Fed. 
209;  Endy  v.  Commercial,.  Fire  IflS. 
Co.,  24 -Fed.  657,;  Honft  v.  DiHoji,^ 
zi  (Fed,  465';  Sedd.on  v. '  Virginia,  T. 
&  C.  Steel  &  Iron  Cq.,  36  Fed,  .6.(1 
L.R.A,  J08)  ;.  .Camprelle  v.  Balbach, 
46  Fed.  81 ;  Laskey  ,  v.  Neytown 
Min.  Co.,  56  .Fe^..  628;  Foster;  v. 
Paragould  S.  i  E.  R.  Co.,  .  74-  Fed. 
273;  Dalton  v.  Germania  Insurance 
Co.,  118  :Fedj  936;  "People  v,  Supe- 
rior Court  i  of  ChieagOj  34  111.  356; 
Laird  v.  Connecticut;  &  P.  R.  R.  R., 
55  N.  H.  ;375i  20  Am.  Rep.  215; 
Holden  v.  Putnam  Fife  Ins.  Co.,  46 
TTw  y.  1,  7  Am.  Rep.  287;  Tugman 
V.  National  S.,S.  Co.,  76:  N.  Y.  207; 
affirming  13;, Hun,  ,332;  Pechner  v. 
Phcenix  jins. .  Co.  (New  York);,  6 
Lans.  4H;  affirflied  65  N.  Y.  195; 
Herndon  v.  ^tna  Inp.;  Co.,  107  _N. 
C,  194,  12  S.  E.  240,  10  L.R..A.  53. 
Z5Gibsc.n\'.  Bruce,  108  U.  S.  561, 
2Sup.  Ct.  873,  27  L.  ed.  825;  Bruce. 
V.  Gibson,  9  Fed.  540;  Foster  v. 
Paragould  S.  E.  R.  Co.,  74  Fed.  273. 


Contra,  Houser  v.  Clayton,  Fed. 
Cas.  No.,  6,739   ( 3  \;Poods^.  273 ) .    , 

86  Bondwant  v.  -Watson,  103  U.  S. 
281,  285,  26  L.  ed.  447,  449;  Steam- 
ship Co.,  V.  Tugman,  160-U.  S.  118, 
40  ,L.  ed.  362.  Where  the  complaint 
averred  that,  at  certain  specified 
dates,  which  were  before  -  the  com- 
mencement of  the  action,  the  diver- 
sity of  citizenship  existed,  and  the 
petition  for  removal  stated  that  the 
diversity  then  existed,;  it  was  held 
that  the  case  mjist  be  remanded, 
since  it  did  not  sufficiently  .appear 
that  .the  diversity^, existed  at  .the 
time  of  th^e  commencement  of  the 
action.  Craswell  v.  Belanger,  56 
]?ed.  529. 

21' Burdick  V,  Peterson,  6  Fed.  840 
(2  McCrary,  135). 

aSFlynn  v.  Fidelity ''&  Casualty 
Co.,  145  Fed.  '26S.  See  Hall  v.  Tevis, 
177  Fed.  600,  and  §  63,  supra. 

29  Grace  v.  American  C.  Ins.  Co., 
109  U.  S.  278,  27  L.  ed.  932:  Thom- 
as V.  Board  of  Trustees  of  the  Ohio 
State  University,  195  t!.  S.  207,  218, 
49  L.ed.  160,  .167;  Laden  v.  Meek, 
C.  C.  A.,  130  Fed.  877.    ;. 

80  Laden  v.  Meek,  G.  C.  A.,  130 
Fed.  877. 
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stating  that  the  firm,  without  naming  the  members  individually, 
was  a  citizen  of  a  certain  State;  '^  to  allege  ^'that  said  plain- 
tiffs as  such  executors  are  citizens  of"  a  specified -State  ■';  **  and 
that  the  Board  of  Trustees  of  a  State  institution,  which  is  made 
a  defendant  by  that  name,  is  a  citizen'  of  a  specified  State  with- 
out averring  the  citizenship  of  its  different  members,  although 
the  Constitution  of  the  State  provides  that  no  person  shall  be 
elected  or  appointed  to  office  unless  he  "is  a  citizen  of  ^he  State.'^ 
An  allegation  that  the  State,  of  which  a  party  is  a  citizen  or 
resident, ,  is  unknown,  is  insufficient  to'  show  that  his  citizenship 
is  different,  from  that  of  the  other.'*  , An  allegation  of  residence 
in  a  certain  State,  without  an  allegation  of  citizenship,  isin- 
sufficient,'°, unless, it  is  alleged,  that  the  plaintiff, is  a  citizen  of 
the  United  States  and  a  resident  of  one  of  those  States;  in 


siAd^ms   V.   May,   27   Fed.   907; 
Van  Horn  v.  Kittitas  County,  112 
■  Fed.   1 ;   Fred  Macey  Co.  v.  Macey, 
]35  Fed.  725,  B8  C.  <3.  A.  363.  ' 

82  Amory  v.  Amory,  95  U.  S.  186, 
24  L.  ed.  428.  But,  it  was  held 
sufficient  to  allege,  that  the  defend- 
ants, who  were  named,  "as  they  are 
the  qualified  executors  of  the  last 
will  and  testament  of  James  Brown, 
deceased,  were  each  and  all,  at  the 
time  of  the  commencement  of  this 
suit,  and  still  are,  citizens  of  the 
State  of  New  York,  and  that  the 
defendant,  John  S.  Schultze,  also  a 
qualified  executor  of  the  last  will 
and  testament  of  James  Brown,  de- 
ceased, was  then,  and  still  is,  a 
citizen  of  the  State  of  New  Jersey." 
Cooke  V.  Seligman,  7  Fed.  263  (17 
Blatchf.  452). 

83  Thomas  v.  Board  of  Trustees  of 
the  Ohio  State  University,  195  tJ. 
S.  207,  218,  49  L.  ed.  160,  167. 

84  Tug  River  C.  &  S.  Co.  v.  Bri- 
gel,  67  Fed.  625;  Tracy  v.'  Moral, 
88  Fed.  801. 

85  Parker    v.    Overman,    18    How. 


137,  15  L.  ed.  318;  Grace  v.  Amer- 
ican Ceiit.  Ins.  Co.,  109  t.  S.  278, 
3'  Sup.  Ct.  207,  27  L.  ed.  932;  Penn- 
sylvania Co.  V.  Bender,  148  U.  S. 
255,,  13  Sup.  Ct.,591,  37  L.  ed.  441;- 
Neel  V.  Pennsylvania  Co.,  157  U.  S. 
153;' 15  Sup.  Ct.  589,  39  L.  ed.  654; 
Overman  v.  Parker,  Fed.  Cas.  No. 
10,623;  Merchants'  Nat.  Bank  v: 
Brown,  17  Fed.  161  (4  Woods, 
263)  ;  Kelly  v.  Houghton,  23  Fed. 
417;  S'outhwestem  Telegraph  &,  Tel- 
ephone Co.  V.  Robinson,  48  Fed.  769, 
1  C.'C.  A.  91;  Craswellv.  Belanger^ 
56  Fed.  529,  6  C.  C.  A.  1,  15  U;  8. 
App.:  104;  Grand  Trunk  R.  Co.  v; 
Twitchell,  59  Fed.  727,8  C.  G.  A. 
237,  21  U.  S.  App.  45;  Gale  v. 
Southern  Building  &  Loan  Ass'n, 
117  Fed.  732;  Board  of  Trustees  of 
Mochican  Tp.,  Ashland  County  v. 
Johnson,  133  Fed.  524,  66  C.  C.  A. 
592;  Harding  v.  Standard  Oil  Co.,' 
182  Fed.  421;  Herndon  v.  iEtna  Ins. 
Co.,  107  N.  C.  194,  12  S.  E.  240,  10 
L.R.A.  53;  Peehner  v.  Phcenixlns. 
Co.  (New  York);  6  Lans.  411;  af- 
firmed 65  N.  Y.  195. 
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-which  case,  it" has  been  held  that,  under  the  Eourteenth  Amend- 
ment,  it  will  be  -presumed  that  he  is  a  citizen  of  the  State  also.'* 

If  one  of  the  parties  is  an  alien,  it  is  sufficient  for  the  peti- 
tioner to  allege  that  he  is,  and  when  the  suit  was  brought  was, 
a  citizen  or  subject  of  a  specified  foreign  State.*'  So  is  a  mere 
description  of  a  party  as  "of"  a  specified  State;  *'  or  of  a  cer- 
tain county,'*  city,  or:tpwn,iiii:  a  specified  State;  *"  or  that  a 
party  "lives"  or  "lived','  in  a  specified  city  and  State." 

The  petition  should  also  state  the  non-residence  of  the  defend- 
ant attiie-time,  both  when  the  action  was  begun**  and  when  the 


36  Claiiseii  V.   American   Ice   Co., 
H4  Fed.  723.    "  ,    [ 

*'  Hennessy  v.  Richardson  Drug 
Co,,  189  U.  S.,25,  23  Sup.  Ct,  532, 
47  ii.  ed.  697;  Hennessy  v.  Moise, 
189  U.S.  35,  23  Sup.  Ct.  534,  47  L. 
ed.  698;  C;  H.  Nichols  lumber  Co- 
r.  Fransori,  203  XJ.  S.  iis,  5.1  L.  ed. 
181.  Contra,  Von  Voight  v. 'Michi- 
gan Cent.  R.  Co.,  ISO  Fed.  398 
(where  an  allegation  of  citizenship 
alone,  in  a  foreign  monarchy,  was 
held  to  be  insufficient).  See  Wilson  - 
V.  City  Bank  {New  York),  3  Sum- 
mer, 422.  It  was  held  that  the  de- 
scription of  the  plaintiff  "as  a.  citi- 
zen of  London,  England,"  was  not  a 
sufficient  averment  that  he  was  a 
subject  of  the  United  Kingdom  of 
Great  Britain  and  Ireland.  Stuart 
V.  Easton,  156  U.  S.  46,  39  L.edi. 
341.  Where  a  bill  alleged  that  the 
complainant  was  by  bi^th  a  ;Cjtizen 
of  one  of  the  United  States,  but  by 
her  marriage  to  a  British  subject 
became  a  citizen  of  Qr^at  Britain, 
no  British  law  making'  her  a  citizen 
by  reason  of  such  acts  being  plead- 
ed; it  was  held  that  her  alienage 
was  not  Sufficiently  averred,  al- 
though the  Bill  set  forth  a  Canadian 
statute,  which  it  was  claimed  ef- 
fected her'  ha^uralization.'  Jennes  v. 
Landes,  84  Fed.  73.    ' 

»8  Gfrand  T'ruiik  R.  Co.  v.  Twitch- 


,  ell,  59  Fed.  727,,  8-0.  C.  A.  237,  21 
U.  S.  App.  45;  Dinet  V.  Delavan, 
•117  Fed.  97S;  Carswell  v.  Schley, 
59  Ga.  17. 

89  Carswell  v.  Schley,  59  Georgia, 

17.  ■'  "^    '    ,"■-_,     "'  :,' ' 

40  Grand  Triinic  R.  Co.  v.  Twitch- 
eii;  59  Fed.'  727,  8  C.  C.  A.  237,  21 
U.  S.  App.  45;  Diuetrv.  Delavan, 
117  Fed.  978.  '' 

41  Gale  V.  Southern  Building  & 
Loan  Ass'n,  117  Fed.  fsZ. 

42  Martin  v.  Snyder,  148  U.  S. 
663,  11  Sup.  Ct.  706,  37,  L.  ed.  602; 
Freeman  v.  Butler,  .39  Fed.  1; 
Camprelle  v.  Balbach,  46  Fed.  81. 
It  has  even  been  l^eld  that  an  alle- 
gation that  the  defendant  VPas,  "at 
the  time  of  the  filing  of  the  said 
complaint,"  a  citizen  and  resident 
of  another  State,  without  an  express 
allegation  of  non-residence,  is  Insuf- 
ficient Ifife  V.  Wh;ittell,,,J02  Fed, 
537.  Contra,  where  the  petitioner 
alleged  that  he  was,  at  the  time  of 
the  commencement  of  the  suit,  and 
still  was  when  the  petition  was 
filed,  a  citizen  and  resident  of.  an- 
other State.  Zebert'V.  Hunt,  108 
Fed.  449.  An  allegation  of  citizen- 
ship and  residence  in  another  State 
is  equivalent  to  an  allegation  of 
non-residence  in  the  State  where  the 
suit  is  brought.  Lawrence  v.  South- 
ern Pac.  Co.,  165  Fed.  241. 
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petition  was  filed.*'  It  is  the  safer  practice  to  allege  the  resi- 
dence of  the  plaintiff  within  the  district  at  both  those  times.** 
It  seems  that  an  averment  that  a  paTty  is  "of"  a  specified  place 
is  equivalent  to  the  statement  that  he  is  a  resident  thereof.** 
The  omission  from  the  plaintiff's  writ,*^  or  pleading;*''  of  any 
allegation  of  diversity  of  citizenship,  is  immaterial ;  provided 
■hat  the  same  is  duly  alleged  in  the  petition  of  removal. 

Where  a  corporation  is  a  party,  the  petition  should  state  that 
it  was  organized  or  created  by,  or  under,  the  laws  of  a  specified 
State  or  foreign  government.**  The  allegation  that  it  is  a  citi- 
zen of  a  certain  State  is  insufiicient ;  although  it  has  a  company 
name.*'  An  allegation  that  a  'corp6ra:tion  is  "duly  established 
by  law,  having  its  principal  place  of  business"  in  a  specified 


« Martin  v.  Snyder,,  148  U.  S. 
663.  Oowiro,  Baltimore'  &  0.  E,.  Co. 
v.poty,  C.  C.  A„  133  fed.. 866,, 

44  Ex  parte  Wisner,  203  U.  S.  449, 
51  L.  ed.  264,  Contra,  Baltimore  & 
0.  E.  Co.  V.  Doty,  C.  C.  A.,  133  Fed. 
866.  See  Gillespie  v.  Pocahontas 
Coal"&  Coke  Co.,  162  Fed.  742. 

4B  ;pennes9y  v.  Richardson  Drug 
Co.,  189  U.  S.  25,  23  !Sup.  Ct.  532, 
47  L.  ed.  .697;  Hennessy  v.  Moise, 
189  U.  S.  35,  23  Sup.  Ct.  534,  47 
L'  ed.  698. 

46Ladd  V.  Tudor,  Fed.  Cas.  No'. 
7,975  (3  WoodK&M.  325). 

« city  of  Ysieta  v.  Cauda,  67 
Fed.  6.  . 

MSuii  Printing  &  Publishing 
Ass'n  V.  Edwards,  194  U.  S.  377,  48 
L.  ed.  1027;  Lohergan  v.  Illinois 
Central  K.  R.  Co.,  55  Fed.  550; 
Ward  V.  Blake  Mfg.  Co.,  C.  C=  A., 
56  Fed.  437;  Frisbie  v.  Chesapeake 
&  0.  Ry.  Co.,  57  Fed;  1;  Shattuck 
V.  No,  Br.  &  Mer.  Ins.  Co.,  58  Fed. 
609;  De  Loy  Vi  Travelers'  Ins.  Co., 
59  Fed.  319;  Kohertson.  V.  Soottish 
U.  &  Nat.,  Ins.  Co.,  68  Fed..  173; 
Continental  W.  P.^  Co.,  v.  i Lewis 
Voight  k  Sons,.  106  Fed.  550;,.. Wink- 
ler, v.  Chicago  ,&  E.  I.  H.  Co.,  108 
Fed.  305;  Daltpn  v.  Milwaukee  Me- 


chanics' Ins.  Co.,  118  Fed.  876; 
Knight  V.  Lutcher  &  Moore  .Lumber 
Co.,  136  Fed.  404.  See  Southern 
Ry.  Co.  V.  Hudgins,  33  S.  E.  1011, 
108  Ga.  '524.  An  allegation  that 
defendant  i,s  ^  a  corporation  under 
the  laws  of  the  State  of  Virginia, 
and  a  citizen  of  Virginia,  and  a  res- 
ident of  the  Western  District  of 
that  State,  is  equivalent  to  an  alle- 
gation that,  it  was  created .  by,  or 
organized  under,  or  ex;isting  under, 
the  Virginia  laws.  Mathieson  Al- 
kali Works  V.  Mathieson,  150  Fed. 
241.  A  description  of  the  plaintiff 
in  the  title  of  a  pleading,  as  a  na- 
iional  bank,  is  insufficient  to  sho\y 
that  it  was  incorporated  under  the 
laws  of  th6  United  States,  when  ihe 
only  allfegation  upon  the  subject  iH 
the  pleading  is  that  plaintiff  is  a 
corporation  •  engaged  in  the  banking 
business  in  a  specified  State '  and 
county.  Alexandria  Nat.  Bank  v. 
Willis  C.  Bates  Co.,  C.-Oj  A.,  160 
Fed.  839. 

49  Thomas  v.  Board  of  Trustees 
of  Ohio  Statei  University,  395,  U.  S. 
207,  25  Sup.  Gt,  24,  49  L.  ed.  160; 
Lonergan  v.,  Illinois  Cent.  ,R;  Co., 
55  Fed.  550;  Frisbie|  v.  Chesapeake 
&  O.  E.  Co.,  57  Fed.,  1,;  Be  Loy  v. 
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State,  is  insufficient;'*  It  is  insufficient  to  allege  that  the  de- 
fendant "claims- to  be"  a  corporation  organized  under  the  laws 
of  a  specified  Sfe'te  as  a  company  of  a  specified  character." 
.Where  the' corporation  is  chartered  by  several  States,  the  facts 
which  show  the  difference  of  citizenship,  such  as  the  name  of  the 
State  which  first  gave  it  its  charter,  must  be  specifically  plead- 
edi**  It  ia  insufficient  to  allege  merely  the  residence,*'  or  the 
location,**  of  the  corporation,  even  if  it  is  a'national  bank.**  It 
is  unnecessary  to  aver  the  citizenship  of  the  corporation,  when 
its  creation  or  organization  by  the  laws  of  a  specified  State  are 
sufficiently  pleaded.**  It  has  been  held :  that  it  is  unnecessary 
to  aver  that,  a, corporation,  createdi  by  or  under  the  laws  of  an- 
other State,  orrof  foreign  country,  is  not  a  resident  of  the  State 
and  district  where  the  suit  is, brought;  *'  nor  that  the  defend- 


Travel'ers'  Ins.  Co.,  59  Fed.  319; 
American  S.  E.  Co.  y.  Johnson,  60 
Fed.  503;  infra,  I  Siii  Winkler  v. 
Chicago  *  E.  I.  E.  Co.,  108  Fed. 
305;  Dalt'on  v. 'Milwaukee  Mechan- 
ics' Ins.  Co.,  118  Fed.  87iB;  Knight 
V.  Lutcher  &  Mobre'Liimijer  Co.,  136 
Ffed.  404.  Contra,  Oakey  y.  Com- 
mercial &  Ealilrosid  Bank,  14  La. 
515;  Guarantee  Co.  of  Jforth  Amer- 
ica V.  'First  Naif.  Bank,  '95  Virginia, 
480,  28  S.  E.  90S.'      '' 

60  New  York  &  New  England  E. 
E.  Co.  V.  iHyde,  C.  C.'  A.,  56  Fed. 
188,  191.  Whei-e  the  one  of  the 
original  defendants  who  is  oinitted 
by  the  amendment  was  described  by 
a  fictitious  Christian  name,  his  sur- 
name, being  given,  and'  further 
described  as  the  conductor  of  the 
train  which  caused  the  plain- 
tffl's  injury;  it  was  held  that  the 
i'^mainilig  deifeWdant  had  not  lost 
his  ri^ht  of  removal  by  waiting  un- 
til' the  'amendment.  iBagenas'  v. 
Southern  Pae.  Co.,  180  Fed.  887, 
889.  ''■ 

Biljownsdale  'v.  el-ay's  Harbor 
Boom  Co.,  117  Fed.  983. 

ssDodd  ^v.  Louisville  Br.  Co.,  130 
Fed.  186.    ''  ■  ,  ' 

Fed.  Prac.  Vol.  II.-— 116. 


63  Winkler  v.  Chicago  &  E.  I.  E. 
Co.^  108  Fed.  305;  Cleveland,  C,  C. 
&  St.  L.  Ey.  Co.  y.  Doerr,  41  111. 
App.  530. 

54  Germania  Fire  Ins.  Co.  v. 
Francis,  11  Wall.  210,  20  L.  ed.  77. 

66  Thomas  v.  National  Bank,  C. 
C.  A.,  106  Fed.'  43.8. 

66  Shattuck  V.  Np.  Br.  &  Mer.  Ins. 
Co.,  58  Fed.  609 ;  EoberJ^son  v.  Scot- 
tish tr.  &  Nat.  Ins.  Co.,  68  Fed. 
173 ;  Block  v.  Standard  Distilling  & 
Distributing  Co.,  95  Fed.  978;  Con- 
tinental W.  P.  Co.  V.  Lewis  Vpight 
&  Sons,  106  Fed.  550;  Lee  y.  Atlan- 
tic Coast  Line  E.  Co.,  150  Fed.  775. 

57  Myers  v.  ]VIurray,  Nelson  &  Co., 
43  Fed.  695,  11  L.E^A.  216;  Shat- 
tuck V.  North  British  &  Mercantile 
Ins.  Co.,  58  Fed.  609,  7  C.  C.  A. 
386,  19  U.  S.  App.  215;  Wilcox  & 
Gibbs  Guano  Co.  v.  Phoenix  Ins.  Co., 
60  Fed.  929;"  Charleston  Bridge  Co. 
v.  Phoenix  Ins.  Co.,  60  Fed.  929; 
judgment  affirmed,  Phoenix  Ins.,  Co. 
v.  Charleston  Bridge  Co.,  65  Fed. 
"628,  13  C.  C.  A.,58,  25  U.  S.  App. 
190;  Howard  v.  Gfild  Eeefs  of  Geor- 
gia^ 102  Fed.  657;  Eobsrts  y!  Pac. 
&  A.  Ey,  &  Nav.  C(j!,  104  Fed.  577 ; 
Baltimore  &  0.  E.  Co.  v.  Doty,' C. 
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^nt  corpora  tioiiliad  thg  same  citizenship  at  the  time  6i  the  com- 
mencemenj;  of ,  the;  suit  as  when  the,  petition  was  filed,"  although 
the  fact  that  the  plaintiff's  citizenship,  ;at  the  time  when:  the 
suit  was  brought,  was  the  same  as  when  the,  petition  was  filed, 
tjiust  be  alleged  when  the  corporation  removesthe  case-;  Ibut  it  is 
the  safer  practice  to  allege  both,  those  faets;-'  When  the  removal 
is  because  of  a  separable  controversy,  the  petition  should  show 
how  the  controversy  arises  and  should  name  the  parties  to  the 
same,  in  addition  to  the  other  jurisdictional  allegations  except 
perhaps  when  that  clearly  appears  in  the  plaintiff's  pleading.*" 
Where  a  defendant,  who  is  a  citizen  of  the  same  State  as  the 
plaintiff,  is  joined  with  another,  who  is  a  citizen  of  a -different 
State,  and  a  removal  is  sought  because  of  his  fraudulent'  mis- 
joinder, the  petition  or  its  accompanying  afBdavits  must  state 
specifically,  the  facts  which  show  the  fraud  j"  except,  peijhaps, 


C.  A.,  133  Fed.  866;  Koshland  y. 
National  Fire  Ins.  Co.  (Oregon),  49 
P.  843.  Co7itra,  Hirschl  v.  J.  I. 
Case  Threshirg-Maph.  Co.,  42  Fed. 
803;'  Overman  Wlieel  Co.  v.  Pope 
Mfg.  Co!,  46  Fed.  577;  Guinault  v. 
Louisville  &  N.  R. 'Coi,  41  La.  Ann. 
S7i,  6  South.  850.  V    , 

68  National  Steamship  Co.  v.  Tug- 
man,  106  U.  S.  118,  1  Sup.  Ct.  58, 
27  L.  ed.  87  (where  the  cprnplaint 
averred  that  the  defendant  vpas  then 
a  foreign  corporation)  ;  Roberts  v. 
Pacific  &  A.  Ry.  &  Nav.  Co.,  104 
Fed.  577,  579;  Continental  Wall 
Paper  Co.  v.  Levifis  .Voight  iS:  Sons, 
106  Fed.  550.  Contra,  Dalton  v. 
Germania  Ins.  Co.,  118  Fed.  936. 

69  Laskey  v.  Newtown  Mine  Co., 
56  Fed.  628;  Foster, v.  Paragould 
S.  E.  K.  Co.,  74  Fed,  273. 

60  Gates  Iron  Works  v.  James  E. 
Pepper  &  Co.,  98  Fed.  449;  Laden 
V.  Meek,  C.  C.  A.,  130  Fed.  877; 
See  Connell  v.  Smiley,  156  U.  S.- 
335,  341,  39  L.  ed.  443,  445.  But 
see  Donovan  v.  Wells-Fargo  &,  Co., 
C.  C.  A.,  169  Fed.  363.  ,; 

81  Offner  v.  Chicago  &  E,  R.-  Co., 


C.  C.  A.,  148:  Fed.  201  (where  the 
allegations  that  one  of  the  defendr 
ants  "j/yrasnot  a  party,  tp,  the  alleged 
negligence"  ,  and  ,  "was  frj^udulently 
joined,  as  a  party  defendant,,  solely 
for  the  purpose  of  defeating  your 
petitioner's  right  to  remove  this 
cause,"  were  held  to  be  insufficient, 
since  the  declaration  charged  facts 
sufficient  to  establish  a  cause  of  ac- 
tion against  that  defeiid,ant)  ;  Clark 
V.  Chicago,  R.,  L  &  P.  Ey.  Co.,  194 
Fed.  505,  holding  that  the  petition 
should  also  aver  that  the  plaintiff 
knew  when  he  joinpd,  a.  resident  de- 
fendant, or  had  then  sufficient  rea- 
son in  law  to  know,  that  he  had  no 
cause  of  action  against  the  latter. 
Eastin  &  Knox  v.,  Texas  &  P.,  Ey- 
Co.  (Texas),  92  S.  W.  §38;  reversr 
ing  89  S.  W,  440,.  But  see  Donovan 
v.  Wells,  Fargp  &  Co.,  ,C.  C,  A.,  169 
Fed.  363.  The  following  allegations 
have  been  held  to  be  sufficient! 
"As  to  Wettengel,  the  citizen  of 
Missouri,  it  was  alleged  in  the  re- 
moval petition  that,  he  was  not,  ,at 
tfie  time  of  the  accident  or  prior 
thereto,  charged  with  the   superin- 
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tendfence  and  overs,ig]it  of  tlie  plain- 
tiff, ov  [With  the  duty  of  superin;, 
tending  and  properly  planning  itlie, 
construction  of  the  furnace,  or  pro- 
viding a  'reasonably  safe  '  and  sHiit- 
able  furnace  ind  ppt^.  and-  railings 
pr  othpr  device  ,tp.;  protecit  th,e;plain- 
tiff,  and  was,  not  charged  wijth  the 
dtity  oiE  plaeing'reiSonably  safe  and 
sufficient  hoisting'  apparatus,  nor 
with,  the  duty  ,of  iiistructihg  the 
petitioner  in  respect  to  his  duties, 
as  charged  in  the  complaint,  and, 
after  stating  that  Scheriek,  like  the 
d^endant:  corporation,  was  a  non- 
resident, pf.  Missouri  , and  a'  citizen 
of  another  State,  charged  that  Wet;, 
tengel  had  been  improperly  and 
fraudulently  joifiied  as  a  d'efendalnt 
fprtthe(purjrose!pf  fraudulently  and 
improperly  preventing,  or  attempt- 
ing to  prevent,  ,the  ;d^fpndant  from 
removing  the  cause  to  the  United 
states.  CJTCuit  Court,  apd  that  ■  the 
plaintiff  -well  knejv,  .at,  the  tJiAe.  of 
the,  beginning  of  tbe^suit,  that  Wet- 
tengel  was  not  charged  .with;  the  dur 
ties  afpresai^,  and)  that,,'he  ^was 
jpined.  a,s  a,  party  dpf^ndant;  to  pre^ 
vent  t^^  .removal  of  tlie  cause  and 
not,  in  goqd  iajth."  Weoker  v.  Na- 
tional, ,-,Jliiameling.  &  I  St^mpiiig  Co., 
204,U;;;S,,176,  180,;. si;  L.  ed.  430, 
433.  ,,"That  the  idefpndantStrause 
was  at  the.  time  of  the  injury  in 
question  an  employe  of  the  petij. 
tipner,  and  had  nothing  whatever  to 
do  wiith^,  the;  inspection  or  other  con- 
trol oyer  the  engine  of  TYliich.  the 
plaintiff  cpmplains,  and  that.Jthe 
duties  pf  said  Strause  were  thpse-  pf 
a  yard'  master-T^bnMed  exclusively 
t6S  the  making  up  of  trains;  and 
that  said 'Strause  was  j'oihed^as  a 
codefendant  for  the  sole  purpose  Pf 
avpiding'  and'-  defeating  the  juriS- 
dictl'Pii  of  the  United  States  court, 
and  to  fraudulently  deprive  the  pe- 


'  titiqner  of  the  right  of  removal." 
,  Kelily  V.  Chicagp  &  A..,Ey.  Cp.,  122 
.Fed,  286,  289.  "Your  petitioner 
further  says :  that  in  this  suit  plain- 
:  tiff  '  hais  'fraudulently,  wrongfully, 
:  im'J)ioperly,  aind  illegally  joined  as 
,  cp-.defendan,t  pne  ,  Qeprge  Cpffman, 
wlfp  is  alleged  pj  plaintiff  in  ibis. 
petition,  to  be  a.  citizen  and  resident 
of  the  State  of  KeMucky ;  and  your 
jvpetitioner  says  that  Geoi-ge  Coffman 
was  frauduleiitly,  wrongfully,  im- 
properly an4  illegally  joined  as  a 
co-d'efehdaht  in  this  suit  because  pf  ' 
the  alleged  fact;  if  it  is  a  fact,  that 
said  Geprge  Cpffman  is  a  citizen  and 
:,  resident  pf.  ,th|e  State  of.  Kentuclty, 
for  the  sole  purpose  of  defeating  the 
jurisdiction  of  the  United  States 
court.  Your  petitionisr  says  that  it 
denies  that  the  said  George  Cpffman 
isl  a  citizen  and  resident  of  the  State 
of  Kentucky, :  and  says  that  George 
Coffman  has  never  been  served  with 
summons  herein,  and  that  it' is.  not 
the  purpose  or  ;intent  of  the  plain- 
tiff, tp  prpsecute  the  laetipn  in  good 
f^ith,  against,  the  said  Geprge  Coff- 
man, but  that  the  said  Geprge  Cpff- 
man was  made  a  jpa,rty  defendant 
herein  for  the  sole  purpose  and  rea- 
son of  attempting  to  defeat  the  re- 
moval pf  this  cause  tp  the  Circuit 
Cpurt  of  the  United  States,  and  to 
defeat  the  jurisdiction  of  the  said 
dircuit  Cpurt  pf  the  United  States ; 
aiid  ydiir  petitioner  further  says 
that  the  said  Geprge  Coffman  did 
not  in'  any  manner  or  degree  con- 
tribute to  the  death  er  injury  pf 
said  plaiintiff's  decedent  thrpugh  his 
pwn  negligence,  pr  thrPugh  siny 
jpint  negligence  with  this  petitipner. 
Ypur  petitipner  further  says  that  it 
is  the  Piily  defendant  in  court  in 
this  action,  and  that  said  pl&,intift 
at  the  time'  pf  filing  his  said  peti- 
tipn  well  knew  that  the  said  Geprge 
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when  they  arc  manifest  upon  the  face  of  the  plaintiff's  plead- 
ing.^^  The  allegations  in  the  plaintiff's  pleading  upon  this  point 
are  not  conclusive.**  A  mere  denial  in  the  petition  of  the  joint 
negligence  alleged  in. the  complaint  is  insufficiejat  to^^raise  the 
issue  of  fraudulent  joinder,**  or  that  the  purpose  of  the  joinder 
of  the  defendants  was  to  prevent  a  removal.**  So  is  the  naked 
allegation  that  the  resident  defendant  has  no, interest  m  the  con- 
troversy.** An  averment  that  the  resident  defendant  is  without 
means,  when  coupled  with  a  idenial  of  the  allegations  of  joint 
negligence,  has  been  held  to  he  insufficient.*'' 

Where  a  removal  is  claimed  upon  the  ground  that^  the  suit 
arises  under  the  Constitution  and  laws  of  the  United  States,  the 
petition  must  state  the  facts  showing' that  such  is  the  case,  un- 
less they  appear  in  pleadings  previously  filed. or  served.**  If  so, 
they  may  be  incorporated  into  the  petition  by  reference.*' 
Where  it  does  not  appear  in  the  plaintiff's  pleading,  that  the 


Coffman  was  not  guilty  with  the 
petitioner  of  any  joint  negligence, 
and  that  said  George  Coffman  is  a 
sham  defendant,  and  is  so  made  a 
defendant  for  the  sole  and  only  pur- 
pose of  fraudulently,  improperly, 
and  illegally  defeating  the  removal 
of  this  case  to  the  United  States 
court,  and  defeating  the  jurisdic- 
tion of  the  United  States  court  in 
this  cause  as  aforesaid."  Dishon  v. 
Cincinnati,  N.  0.  &  T.  P.  Ry.  Co., 
C.  C.  A.,  133  Fed.  471,  473.   " 

62  Supra,  note  12 ;  infra,  note  76. 

68  Wecker  v.  National  Enameling 
&  Stamping  Co.;  204  U.  S.  176,  51 
L.  ed.  430;  MacKaye  v.  Mallory,  6 
Fed.  743  (19  Blatchf.  165);  Kelly 
V.  Chicago  &  A.  Ry.  Co.,  122  Fed. 
286;  Dishon  v.  Cincinnati,  N.  0.  & 
T.  P.  Ry.  Co.,  C.  C.  A.,  133  Fed. 
471. 

64  Union  Terminal  Ry.  Co.  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  119  Fed.  209; 
Shane  v.  Butte  Electric  Ey.  Co.,  150 
Fed.  801. 


66  Gustafson  V.  Chicago,  R.  I.  &  P. 
Ry.  Co.,  128  Fed.  85. 

66  Union  Terminal  Ry.  Co.  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  119  Fed.  209. 

67  Shane  v.  Butte  Electric  Ry.  Co., 
130  Fed.  801;  Offner  t.  Chicago  & 
E.  R.  Co.,  C.  C.  A.,  148  Fed.  201, 
203;  although,  if  it  is  accompanied 
by  separate  aifidavdts,  or  supported 
by  affidavits  in  support  of  its  alle- 
gations, upon  the  motion  to  remand, 
it  might  be  held  that  no  verification 
was  required,  Hall  v.  Chattanooga 
Agricultural  Works;  48  Fed.  599, 
605. 

68  Gold  W.  &  W.  Co.  v.  Keyes,  96 
U.  S.  199,  204,  24  L.  ed.  656,  659; 
Carson  v.  Dunham,  121  U.  S.  42], 
30  L.  ed.  992;  Trafton  v.  N"ougues, 
4  Sawyer,  178 ;  New  Castle  v.  Postal 
Telegraph  Cable  Co.,  152  Fed;  572;. 
Hubbard  v.  Chicago,  M.  &  St.  P. 
Ry.  &f>.,  176  Fed.  994;  Rural  Home 
Tel.  Co.  V.  Powersi  176  Fed.  986;. 
Dale  V.  Smith,  182  Fed.  360. 

6B  Ibid.  See  also  cases  cited, 
supra.  I 
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defendant  is  a 'corporation  incorporated  by  ah  act  of  Congress,'''' 
or  that  the  defendant  is  a  receiver  appointed  by  the  Federal 
court; ''*  it  is  the  better  prsictice  to  allege  in  the  petiition  such 
fact  if  it  exists;  but  the  court  will  takfe  judicial  notice  of  the 
incorporation  of  a  party  by  an  act  of  Congress.''*  When  it  is 
claimed  that  the  plaintiff  has  fraudulently  omitted,  from  his 
pleading;  a  material  allegation,  which  would  show  that  the  case 
arose  under  the  Constitution  or  a  law  or  a  treaty  of  the  United 
States;'  that  fact  must  be  alleged  in  the  petition  for  the  re- 
moval.''* It  has  been  held  that,  Hvhere  the  petition  was  based 
upon  a  difference  of  citizenship,  the  removal  would  not  be  sus- 
tained, although  the  Record  showed  that  the  case  arose  uudei*  the 
Constitution  or  laws  of  the  United  States.''* 

The  petition  for  a  removal  should  show  that  the  matter  in 
dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value 
of  three 'thousand  dollars ; '"  unless  this  appears  elsewhere  in  the 
record.''®  An  allegation  that  the  "amount  in  dispute ;" ''''  or  the 
"amount  involved" ''*' in' '  the  suit,  exceeds  the '  jurisdictional 
amount,  is  ordiilarily  sufficient,  unless  the  record  shows  the  con- 
trary. Where  the  suit  is  brought  for  an  injunction,  it  will  or- 
dinarily be  sufficient  to  aver,  in  general  language  in  the  pe- 
tition, that  the  value  of  the  right  sought  to  be  pTotected  thereby 
exqgeds;  the  jurisdictional  amount.'"  It  has  been  held  that  a  pe- 
tition is  not  deffective  because  it  states  the  matter  in  controversy 
"is  of  the  sum  and  value  of  over"  three  "thousand  dollars,  as  pe- 

W  Texas  &-P.  Ry.  Co.  v.  Cody,  166  Sturgeon  River  Boom  Co,  v.  W.  H. 

U.  S^  606,  41  L;  ed.  1132.  Sawyer  Lumber  Co.,  89  Fed.  113. 

71  Winters  v.  Dralce,  102  Fed.  545^  '*  Chambers  v.  Mctiougal,  42  Fed. 

72  Matter  of  Dunn,  212  U.  S^  374,  694. 

53  L    ed    558  "  Blackburn     v.     Portland     Gold 

73  Winters  v.  Drake,  102  Fed.  545.      ^i""   R"-   1^5  XJ.   S.   571,   20   Sup. 

o      Txr    t,-     i           Ti     JT-        n  Ct.  222,  44  L.  ed.  276. 

See  Washington  v.  Island  Lime  Co.,  .  „   '           _ 

-„^,    777   77S  78  State  v.  Frost,   89  N.  W.  915, 

iu  xea.  ((/,,( io.                      „  ;„      ■  113   Wis.   623.     See  Studebaker   v. 

74^^polndge  y.  McKenna.  8  Fed.  g^j.^^    Waterworks    Co.,    195    Fed. 

650,     Bu.t  see  authorities  cited,  su-  ^g^.  gg  g_  ^^^  m,  supra, 

pra,  %  544.          ■  79  Butchers'     &     Drovers'     Stock 

75  Keith  V.  Levi,   2  Fed..  743    (1  Yards  Co.  v.  Louisville  &  N.  R.  Co., 

MeCrary,  343)  ;  Banigan  v.  City  of  gy  ^^^_  35^  14  q  c_  ^  290;  Spauld- 

Worcester,  30  Fed.  392.    It  has  been  i„g  v.  'Eyenson,  149  Fed.  913;  .s.  c, 

said,:  that,   unless   this   appears   in  Evenson  v.  Spaulding,  C.  ,C.  A-,  150 

the  record,  an  allegation  to  that  ef-  Fed.  517;  State  v.'  Frost,'  89  N.  W. 

feet  in   the  petition   is   insufficient.  91'5,  lis'wis.  623. 
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titioner  is  diiforined  and  verily  bpli^yes,'""  It  is  the,  better  prac- 
tice to  aver,,  in  a  petition  for  vemoysJi,  that  the  matter  in  dispute 
exceeded  the  j'urisdictipnal  amount  at  the  time  when  the  suit 
was  begun,  as- well  as  at  the  time  when  the  petition  is  filed.*'' 
Where  the  relief  sought  was  th^ .  conveyance  of  a  tract  of  laud, 
the  value  of  wijich  appea^e,d;. to  be,. in  excess  of  sugh, amount; 
it  was  held  to  be  unnecessary  to, insert,  in. the  petition,  an  el- 
legation  that  the  ..amo'unt,  involved  :  exceeded  that  sum,  ex- 
clusive of  interest  andrcosts.*^  "VV^her^  a  ^uit  is  brought  to.  en- 
join the  collection  of  .tajces.for  certain  years  and  .there  is  noal^ 
legation  as  tp  the  amount,  of, sthp. tax,  for; more  tiail-  one, of  such 
years,:  it  will  not  be  presumed,  in  order  to  mp-^fe  up  the  jurija^ 
dictional  amount,  that  a  ^ like- tax  was  assessed  for. each  of  the 
other  years.*'  i,;  ,,,,,    .     ,,  . 

§  546.  Amendment  of  petition.  If  the  jurisdictional 
facts  are  not  spt  forth  in  the  petition  or.  .thei  accompanying' pa- 
pers or -.elsewhere  on  the  ];e,cord  pf  i|;he  gtate  court,  an  amend- 
ment stating  them  cannot  bp,allo3yed  by  the  Federal;  court.' 
Leave  to  amend  was  denied :[ ^whejo.,  there  had  been  an: omission 


80  New  York  &  T.  Land  Co.  v. 
Martin  (Texas  Giv.  App.);  25  S.  W. 
475.  Denials  of  allegations  in  the 
complaint,  which  tend"  to  show  the 
propriety  of  the  joinder,  are  insufS- 
cient  unless  the  petition  for  reijipyal 
also  avers  that  the  plaintiff  knew 
them  to  be  false.  .Evanstjerg  v.  In^, 
surance  Stove,  Range  &  Foundry 
Co.,  ,168  Fed.  1001.  But  see  Shaver 
V.  Pacific  Coast  Condensed  Milk  Cfl., 
185  Fed.  316.  .,.,-. 

81  Strasburger  v.  Beeober,  44  Fed., 
209 ;  riuntington  v.  Pinney,  126  Fed. 
237.  -, 

82  Weber,  v.  TraveleraMns.  Co.,  45 
Fed."  657.      '■        "  ',,,,',  ;-|,y:     ,'     :",  '- 

88  Citizens'  Bank  of  Lpuisi3.na.  v.. 
Ganno;n,  164:U..  ^.  319,  .17  S.  .Ct,  89, 
41  L.  ed.  451.    ,    .   '^_         ','  ,;7,-,,  .  ' 

§  546.     1  Crehore' '  y. ',  oiiio   ^,  M,.. 
Ky.   Co.,  131  U.   S..  240,  ,,33   L.  ed'. 
144;  Jackson  y.  Allen,  132  U,  S,  27,,., 
33  L.  ed,  249 ;  Fitzgerald  ;sr.  Misspu- 
ri  Pac.  k.  Co.,  45  Fed.  812;  .Br|gr„ 


ham  V.  C,  C.  Thompson  Lumb.er,  Co., 
55  Fed.  881;  De  .Loy  v.  Travelers' 
Ins.  Co.,  59  Fed.  319;  FrisbieV*'. 
Ches.  &  0.  Ry.  Co.,  59  Fed.  369; 
s.  c,  57  Fed.  1;  Murphy  v.  Payette 
..Alluvial,.  Gpld  Co.,  98 .  Fed.  321; 
Fife  v.  Whittell,  102  Fed.  537; 
Dmet  V.  .Delavan,  117  ;l>d,.  978; 
Dalton  V.  .  .Milwaukee  Mechanics' 
Ins.  Co.,.  118  Fed.  876;  Security  Go. 
V.  Pratt,  65  Conn.  161,  32  Atl.  396. 
2  Crehore  v.  Ohio  &.  M.  Ry.  Co.,- 
131  U,  S.  240,  33  L.  ed';'l44;  Jack- 
son v.^Allen,  132  U.'  S.  27,'33  L,  ed. 
249;  McNaughton  v.  SoUtli  Pac.  C., 
R.  Co.,  19  Fed.  88l;  Grand  "Trunk 
Ry.  Co.  V.  Twitchell,  59  Fed. '7*27, 
8">C.  C.  A.  237,  21  U.  S;  App.  4'5]-' 
Endy  v.  Commercial  Fire  Ins.  Co., 
24  Fed.  657.  -  It  was  said :  that, 
after  the  time  to  remove  has  ex- 
pired, the  State  Court  may  allow  the 
petition  to  .be,  amended  by  inserting- 
the  allegatiot),.,th;at  an  alien  .oorpor-.T 
ation,  wjiich  had,,  removed,  the;  caSey 
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to  allege  diversity  of  citizenship,^  of  nonresidence,'  at  the  tiitie 
when  the  action  was  begun;  although  diversity  and  nonresidiBnce, ' 
when  the  case  was  removed,  were  properly  pleaded ;  when  there 
was  no  allegation  of  the  nonresidence  of  the  defendant  at  any 
tinle ;  *  when  there  was  no  'allegation  of  diversity  of  citizenship 
at  any  time,*  although  the  nonresidence  of  the  defendant  was 
alleged  in  the  petition,  and  the  residence  of  the  plaintiff  ap- 
peared in  the  record ;  ®  when  the  petition  of  removal  originally 
alleged  diversity  of  citizenship  between  the  plaintiff  and  one 
only  of  two  defendants,  coupled  with  an  averment  that  the  other 
was  fraudulently  joined,  andi  the  removing  defendant  wished  to 
sadd  an  averment  that' suchotherwas' also  a  ©itizen  of  ai  different 
State  from  that  of  the  plaintiff ; '  when  there  was  noi  allegation 
of  ridnresidencei  of  the  "defendant  at  any  time;  *  when  the  de- 
fendant, which  was  a  corporation,  alleged  that  it  was  a  citizen  of 
a  certain  State,  but  did  not  state  that  it  was  organized  under  the 
laws  thereof.'  But , when, the  jurisdictional  facts  are  stated  in- 
formally,^", or  in  the  form  of  conclusions  of  law, ^*  in  the  petition 


was  incorporated, by  the  laws  of  the 
same . ,  ,f g^eigp  ,'  eountry  ;  )}ef ore  .the 
awit  was  breugjht;  ,  EpBerts  v.  Pac. 
&  A.  Ky.  &  kav.  Co.,  104,;Fed,  577. 

8  Freeman  v.  Butler,  39  Fed.  1; 
Camprelle  V.  Balbach,  46  Fed.  81. 
But  see  Kyle  v.  Chjcago,  R.  I.  &  P. 
Ry.  Co!,  173  Fed.  238. 

4  Fife  V.  Whittell,  102  Fed.  537. 

6  Brigham"  v.  C.  C.  Thompson 
Luniber  Co.,  55  Fed.  881;  Dinet  v. 
Delavan,    117   Fed.   978.    "  '    ' 

6  Dlnet  V.  Delavan,  117  Fed.  978. 

T  Shane  v.  Butte  Electric  Ry.  Co'., 
150  Fed.  801.  " 

8  Fife  V.  Whittell,  102  Fed.  537. 

*Frisbie  v.  Chesapeake' &-O.Ry. 
Co.,  57  Fed.'l;  S.  c,  59  Fed.  369; 
De.  Loy  y.'Q?ravelers'  Ins.  Co.,  59 
Fed.  319;  Dalton  v.  IJiiIilwaukee 
Mechanifis'  Ins.;  Co.,  118  Fed-.  876. 
When  the  original  petition  prayed  a 
removal  ,fqi'  difference  of  citizen- 
ship, Thompson  v.  Ward,  199  Fed. 
861,  or  for  prejudice  or  local  influ- 
ence,  Carson   &   Rand  Lumber   Co. 


V.  Holtzclaw,  44  Fed.  785.  See 
Winnemans  v.  Edgington,  27  Fed. 
324.  Arid  the  defendant  asked 
leave  to  show  the  existence  of  a 
separaBlfe  controversfy',  of, ''in  the 
former  case,  that  one  of  the  parties 
was  an  alien,  Wallenburg  v.  Miss- 
ouri Pac.  Ry.  Co.,  159  Fed.  217. 

lOAyres  v.  Watson,  113  U.  S. 
594,  '598,'  28  L.  ed.  1093,  J094; 
Martin's  Adm'r  v.  Baltimore  &  0. 
R.  R.  Co.,  151  U.  S.  673,  091,  38 
L.  ed.'  311-;  318-;  Glover  v.  Shepperd, 
15  Fed.  833  (I'l  Biss.  572).  "See 
Robertson  v.  Scottish  Union  &!  Na- 
tional iJis.' Co.,  68  Fed.  1'73,'  177; 
Mexican  Central  Ry.  Co.,  Ld.  v. 
Diithie,  189  U.  S.  76,  47  L.  ed.  715 
(tvhere  an  drigihal  declaration,  filed 
in  the  Federal  court,  averred  that 
the  plaintiiBE  was  a  resident  of  a 
specified  town,  county,  State  '  and 
district,  and  that  defendant'  was  a 
citizen  of  another  State,"  without 
alleging  the  citizenship  of  the  jlain- 
tiflf)';"  Peoples'    Tel.    &   Tel.    Co.   v. 
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or,  in  an  accompanying  affi^avit/^  or  in  the  record  in.  the  State 
court  ;^^  such  an  amendment,  may  he  allpy;^ed  by  the  Federal 
cojart,  even,  it  seems,  after  judgment.,^*,.  Earlier  cases,, holji  |;hat 
the  amendment  can  only  be  allqvyed  by  the  State  court.'* 
Amendments  have  been  allowed:  where  the  petition  of  removal 
stated  "that  the  controversy  ingaid  suit  is  between  citizens  of 
different  States"  and  then  alleged  the  residence  and  citizenship 
of  the  defendant  only ;  *°  where;  it  appeared  by  the  pleadings, 


East  Tennessee  Tel.  Co.  (C.  C.  A.), 
103  Fed.  212,  215  (where  the  title 
of  a  bill  orginally  filed  in  the  Feder- 
al court  described  the  complainant 
"as  duly  incorporated  under  the 
laws  of  the  State  of  Kentucky;" 
but  the  body  of  the  bill  merely  al- 
leged that  it  was  a  non-resident  of 
the  State,  of  which  the  defendant 
was  a  citizen;  and  the  informality 
was  'held  to  be  immaterial,  when 
first  taken  upon  appeal ) .  Contra, 
In  Removal  Cases,  Dinet  v.  Dela- 
van,  117  Fed.  978;  Brigham  v,  C.  C. 
Thompson, Lumber  Co.,  ^5  Fed.  881. 

11  Kinney  v.  Colu,mbia  Sayiiigs 
&  Loan  Ass'n,  191  U.  S.  78„,,48.  ,L. 
ed  103;  Johnson  v!"  F.  C.  Austin 
Mfg.  Co.,  76  Fed.  616;  Stadelmann 
V.  White-  Line  Towing  Co.,  92  Fed. 
209.  See  also  Tremper  v.  Scjjwa- 
bacher,  8,4,  Fed.  413;  following  the 
case  in  which  Kinney  was  plaintiff. 

1*  Hall  V.  Chattanooga  Agricul- 
tural Works,  48  Fed.,  599>  605. 

13  Kinney  v.  Columbia  Savings  & 
Loan  Ass'n,,  191  U.  S.  78,  24  S.  Ct. 
30,  48  L.  ed.  103 ;  Flynn  v.  Fidelity 
&  Casualty  Co.^  145,  Fed.  265.  See 
Powers  V.  CJiesapeake ,  &  0.  Ky.  Co., 
169  U.  S.  92,  42  L^  ,,ed.*  673, 
18  S.  Ct.  264;  Kaeiser  v.  Illinois 
Cent.  R.  Co.,  6  Fed.  1  (2  McCrary, 
387). 

1*  Mexican  Central  Ry.  Co.,  Ld. 
V.  Duthie,  189  U.  S.  76,  47  L.  ed. 
715  (where  the  suit  was  ori- 
ginally  brought  in  the  Federal 
court). 


15  Winnemans  v.  Edgington,  27 
Fed.  324;  Overman  Wheel  Co.  v. 
Pope  Mfg.  Go.,'  46  Fed.  577.  See 
also  Kaeiser  v.  Illinois  Cent.  E. 
Co.,  6  iFed.  1  (2  McCrary,  187); 
Roberts  V;  Pac.  A.  Ry.  &  Nav.  Co., 
104  Fed.  577.  Nor,  under  the  for- 
mer statute,  where  after  naming  the 
proper  Court  of  the  United 
States,  it  was  Conditioned  that  the 
petitioner  should  enter  in  such 
Court,  on  the  first  day  of  its 
session  next  after'  the  granting  of 

such  petition,  a  'copy  of  the  record." 
Eliis  V.  Atlantic  &  P.  R.  R.  Co.,  134 
Mass.  338. 

16  Kinney  v.  Columbia  Savings 
&  Loan  Ass'n,  191  U.  S.  78,  24  S. 
Ct.  30,  48  L.  ed.  103 ;  Woolridge  v. 
McKenna,,  8  Fed,  650,  680,  681; 
Johnson  v.  F.  C,.  Austin  Mfg.  Po., 
76  Fed.  616;  Stadelmann  v.  White 
Line  Towing  Co.,  92  Fed.  209. 
See  also  Tremper  v.  Schwabaicher, 
84  Fed.  413  (where  the  petition 
said  that  two  of  the^  defendamts 
were  residents  of  a  city  in  a  cer- 
tain State,  but  omitted  to  state 
specifically  that  they  were  citizens 
of  that  State  as  well ) .  Contra, 
Dalton  V.  Milwaukee  Mechanics' 
Ins.  Co.,  118  Fed.  876   (where  leave 

.was  refused  to  amend  the  petition 
so  as  to  aver  the  organization  of 
the'  defendant  corporation  under 
the  laws  of  a  State,  of  which  the 
petition  averred  that  it  was  a  citi- 
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th'at  the!  husband  of  tlie  plaintiff's  ^.ssignor  was  a  citizen  and 
resident  of  a  different  State  from  that  of'  the  defendant's  resi- 
dence and  citizenship,  at  a  date  a  few  months  prior  to  the  com- 
men'Cemfent  of  the  a'ctioii,  but  there  was  ho  avermen^  as, to. her 
residence  and  citizenship  when  the  suit  was  brought,  nor  when 
the  petition  for  ei' removal  was  filed,^''  where  the  petition  showed 
a  diversity  of  citizenship  but,  through  misinformation,  errone- 
ously alleged  the  citizenship  of  the  plaintiff  as  of  a  different 
State  from!  that  where  the  suit  was  brought,  he  in  fact  being  a 
citizen  of  'that  State  aiid  the  ^  defendant  a  citizen  of  a  third 
State.*'  And  where  the  petition  averred:  that  two  defendants, 
who  were  citizens  of  the  same  State,  had  been  fraudulently  and 
iriiproperly  joined  as  parties  defendant,  for  the  sole  purpose  of 
defeating  the  petitioner's  right  to  remove  the  cause;,  that  the 
suit  as  to  them  had  been  dismissed,  and  that  it  was  now  pend- 
ing against  the  rlsmovirig  defendant' alone,  qmitting  by  mistake 
all  reference  to  a  fourth  defendant,  a  citizen  of  the  same  State 
as  the  plaintiff,  as  to  whom  the  case  had  also  been  dismissed;  ** 
that  the  case  arose  under  the  Constitution  and  laws  of  the 
United  States,  without'  specifying  the  facts  showing  this  to  be 
the  ciase ;  ^"  and  even  when  there  was  no  allegation  in  the  petition 
for  the  removal  showing  that  the  value  of  the  liiatter  in  dispute 
exceeded  the  jurisdictional  a:mount,  but  that  fact  had  been  often 
stated  to  the  court  by  counsel  on  both  sides.**  It  was  held, 
that  a  petition  might  be  amended  in  a  Federal  Circuit  Court 
so  as  to  correct  a  mistake,  through  which  the  defendant  prayed 
a  remoyal  to  the  District  Cifturt  of  the  United  States,^*  and,. also  • 
wjiere  the  prayer  masked  for  a  removal  only  as  to  the  petitioners, 
and  not  of  the  whole  ease.*' 

An  answer  filed  by  the  defendant  may  be  treated  as  an  amend- 

zeri   and   resident).      See.C;ha,se   v.,  ,    19  Powers  v.  Chesapeake  &  0.  Ey. 

Erhardt,    198   Fed.   30£|,   and,  other  Co^'  65  Fed.  129;.  affirmed  169  U.  S. 

authorities  cited  infra.  ,  But  it  was  92,  98,  101,  42  L.  ed.  673,  675„  676. , 
held    that    bonds    were    insufficient  21)  Walser  v.  Mejmphis,  C.  &:  N.  W. 

when   conditioned    simply    tJiat   the  421,  30|L.  ed.  992.  ,      ,     , 
petitioner  shall  file  in  the  Federal  21  Carr  v.  Fife,  4.5  Fed,  209;   af- 

court.  "copies  pi  all  process."  ,  firmed  1^6  .tj.  S.  494,  39  L.  ed.  508, 

"  Flynn  ■  V.    Fidelity   &   Casualty  22  Hadfield,  v.  N.  W;.  Life  As^tir. 

Co.,,  145, Fed.  265.        \    \  Co!,   165  Fed.  530. 

18  Wilbur  v.,  Red   Jacket   Consol.  z8jJor.thern.  Pac,  Terminal  Co.  v. 

Coal  &  Colje  (So.,  153  fed.' 662.  Lowenberg,  118  Fed.  339,  343. 
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ment  to  the  petition. ^*    It  was  heldj  ^hpweyer,  that  a  petition, 
subsequently  presented  to  the  State  court,  could  nqt  be  treated,- 
as  an  araendlnient.^'  ,  ,, 

An  amendment  will,  not  be,  allowed  in  the  Supreme  Oourt,^* 
nor  in  the  Circuit  Court  of  Appeals;  ^^  except  by  consent,  when 
it  may  be  permitted.^'  .A  denial  of,  ah  application  for  leave 
to  amend,  the  petition  for  removal,  ma^le  by  .the ,  State  court 
after  a  remand,  cannot  be  reviewed, by  the  Supreme  Co.urti  of 
the  United  States  upon  writ  of  error. ^  •  )Vhere  the  removal  was 
unauthorized,  the  Circuit  Court  has  no  power  to  amend  the 
pleadings  or  make  a  change  of  the  parties,  to  the  suit,  so  as  to 
retain  the  jurisdiction.?",  ,  ,    ,   ^  ^^,„ 

§  547.  Bond.  The  Judicial  Code  requires  that  the  party 
who  ijles,  a  petition  for  a  removal  "■sh.allpiake.,anji,  file -therewith' 
a  bond,  with  good  and  sufficient  surety,  for  his  or  their  entering 
in  such  Circuit  Court  on,  the  fiijst  day  of  its  then  next  session, 
a  copy  of  the  record  in  such  suit  and  for  paying  all  costs  that 
njay,be  awarded  by  the  said  Circuit  Court,  if  said  court  shall, 
hold  that  such  bond  was  wrongfully  or  iraproperly  remov,6d 
thereto,  and  also  for  tjieir  appearing  and,  .entering  special  bail  i 
in  such  suit,"  if  special  bail  was  originally  requested;  therein."  ^ 
-  The  bond, required;  upon  a  removal  for  prejudice  or  local, in- 
fluence is, th^  same  as  that  in  ordinary  cases  of  removal  for  dif- 
ference of  citizenship.^  The  bond  must  be  filed:  at  or  before  the 
time  to  answer  expires.'    An  order,  cannpt  be  made  i thereafter,, 

2«  Carson  v. '  liunham,   121  ,U.  S.    "15  Sup.  Ct.  640,  39  ,L.' 'ed|- 736;  af- 

421,  30  L.  ed.992.  firming  NicWis  v.  Stevens,' 123  Mo,. 

asWaite  V.  Phoenix  Ins.  Co.,:  62  96,  25  S.  W.  578,  27  S.  W.  613,  45 

Fed.  769.  Am.  St.  Eep. '514.               ,     -     ;    '      . 

aecameron  v,  Hodges,, 127  U-.S.^,     ,  so^^alser^v.  Menjpliis,  C.  &.;N;.,  W. 

322,  32  t.  ed.  1'32.     '                     '  Ry.  Co!,  19  Fed.  152. 

,,, 27  Grand    '.Trunk    ^Ry.      Co.,.,  y.  §547.     i  Jud.  Code  §  29,  36,  St. 

Iwiteljell,    59  "Fed.    727,  "^S'C.,   G.  at  Li,   1087,   re-eria,oting  25^t! ,  at 

A;   237,   21   U.   S.   App.' 45;  _where  L.,  p.  433,  §  3.         !  '     . 

suffieierit'  to   justify  a/ removal   ap-  S'Bates  v.  Baltimore  &  ,0.  E.  Co., 

peared    in    the    bill    of    exceptions  39   Ohio   St.  ,157;    reversing   Balti- 

and  in  the  bond  filed  with  the  pe-  more  &  0.  R.  Co.  v.  Bates,  119  U. 

tition  for  the  Writ  of  error.  S.   464,   7   Sup.   Ct.   205,   30  li.   ed. 

28  Kansas  City  Southern  Ry.   Co.  436^    and   overruling   Gutwilling   v. 
V.  Prunty   (C.  C.  A.),  133  Fed.  13,  Zuberbier,  28  Fed.  72l'.,           '     ' 

17.  '  ''       3  Austin   V,  Qagan,   39'  Fed.   626, 

29  Carr  v.  Nichols,'  l5f  U.  S.  370,      5  L.  R.  A.  467. '  See'also  Wilcox  & 
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allo"w*ing'  the  bond  to  be  'Slednkiric  pro  ftthc  as  of  tbe  date  of  fil- 
ing the  petition.*  It  SefeiQs,  that,  if  the  bond  is  filed  before  the 
tinie  to  remove  expires,  the  fact  that  it  was  filed  after  the  pe- 
tition'is  immaterial.*' 

A  bond  is  sufficient  which  follows  substantially  the  'language 
of  the  statute:-®  It  has  been  held  when  the  State  statutes  so  pro- 
vMe, 'that  the  initial  letters  "L.  S."  or  the  word  *'Seal"  may  be 
a  sufficient  substitute  for  the  Etfflxture  of  a  formal  seal  to  a  docu- 
ment;'' A  bond  conditioned' sirhply  that  the  petitioner  shall  file 
in  the  Circuit  Court  "copies  of  all  process"  is  insufficient.'  The 
bond  must  provide  for  the  payment  of  c'osts  in  case  of  a  remand.' 
It  has  been  held  that  a  bond,  defective  in  that -respect,  is  not 
cured  by  a  provision  that  the  removing  parties  shall  "do  such 
othervf  appropriate 'acts  as  by  i  the  act  of  Congress  in  that  behalf 
are  reguired-"  *"  Where  special  bail  was  hot  originally  required 
in  the  State  court,  the  bond  need  contain  no  condition  for  the 
entry  of  .such  bail  in j 'the  Federal  cqurt,"    The  provision  for  the 


^ibbs  Sewing  Maoh.  Co.  v.  Follptt, 
Fed.  ■  Cas."'No.  17,643, ''2  FlippiA, 
263.  But  see  Cauipbell  V:  Wall^fa's 
Lessee,,,?  Tenn.,  (Mart.  &  Y.)'  2,66. 
*  Ibid.   '  ,  , ;  . 

5  Campbell  v.  Wallen's  Lessee,  8 
Tenn.  (Mart.  &  Y'.)  266.  But  see 
Kirkpatrick  v.  Hopkins  (Penn.),  2 
Miles,  -277  r  Best  v..  New  York  Eife 
Ins.  Co.  (Cfeio),  2  Gin.  Superset; 
Rep'f,  329.  ' 

6  Cooke  V.  Seligman,  7  Fed.  263; 
Ellis  V.  Atlantic  &  P.  R.  Co.,  134 
Mass.'  338.  A  bond  is  not  fatally 
defective  because  it  provides  for  the 
filing  of  the  transcript  in  the  wrong 
division  of  the  District-  Court  of  the 
United  Stites,  Hodge' v.  Chicago  &  A.- 
Ry.  Co.,  121  Fed.  48,  57  0.'C.  a:3»8. 

7G.  V.  B.Min.'Co.  v.  First  Nat. 
Bank,. '95  Fed.  23,  33,  36  C.  C;  A. 
663. 

8  Bui-dicfc  v.  Hale,  Fed.  Gas.  No. 
5,147  (7  Biss.  96).'  And  when  it 
mJifedescribed'  'tte  defendainti  as  >in 
individual,    instead    of    a    corpora- 


ij     ■'  "I  ■r.i:r';  ,■'[  ■  ■.      •      " 

.tion,  although  his  name  was. part 
of  that  of  the  company.  Alexan- 
dria Nat.  Bank  v.  Willis  C.  Bates 

[Co.,  G.  C.  A.  160  Fed.  839.  i 

?Torrey  v. ,  Gra-rii;  |L., 'Works,  Fed. 
Cas.  No,  i4,105j  UBlatchf.  269; 
Webber  v.  'Bishop,  '13'  Fed'.'  49; 
Sheldrick  v. .  Gockcrof t,  27  Fed.  579. 
It  has  been  held,  however,  that  such 
an  omission  may  be  cured  by 
amendment.  Bennis  v.  Alachua 
County,  Fed.  Cas.  No.  3,791,  3 
Woods,  683,  688;  Deford,  Hinkle  k 
C.j.'v.  Mehaffy,  13  Fed.  481,  487. 

lOHarrold  v.  Arrington,  64  Tex. 
333.  But  see  Cooke  v. 'Seligman, 
7  Fed.'  263  (17 'BlatcW.  4.52).  A 
condition '  for  the-  entry  of  an  ap- 
pearance*''iii  the  Unitied'  States 
court  aiid  for  the  payrneht-of  such 
costs '>aS  might  accrue  in  conse- 
queiice  of  tie  "improper  removal 
of -said' cause''  was' held  to 'be  suf- 
fi'eient.  ''Ha^yes  V.  Todd,  ^34  ■  Fla. 
233,  -15  So.;  Rep.  752.  '  ' 

UBurok'Vv  Taylor,  39  Fed.  581; 
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special  bail  in  the  bond  must  be  made  as  an  undertaking  for  the 
personal  appearance,  of  a  party,  not  as  a  delivery  bond  for  prop- 
erty attached  in  ;the  State  court. ^*  Where  special  bail  is  given', 
and  the  bail  wish  to  surrender  the  principal  after  the  removal, 
such  surrender  must  be  made  in  open  court,  and  not  by  his  sum- 
mary seizure  and  commitment  to  jail,  according,  to  the  State 
law;  but  when  a  party  was  so  committed,  the  Court  of  the 
United  States,  upon  the  petition  of  tho  bail,  granted,  a  writ 
oi  habeas  corpus  to  bring  him  into- court  for  surrender,  in  dis- 
charge of  his  bail.^'  It  has  been  he];d  that,r  when  only  one  of 
several  defendants  has  been  served,  the  bond  meed  not  be  con- 
ditioned for  the  appearance  of  any  defendant,  except  the  one 
served.^*  It  is  the  proper  practice  to  itisert  in  the  bond,  a  speci- 
fied sum,  as  the  penalty  for  a  failure  to  coniply  with  the  con- 
dition.*^ A  penalty  of  five  hundred  dollars  has'been  held  to  be 
sufficient,  when  the  defendant  had  not  been  held  to  bail.''' 
Where  the  amount  of  the  penalty  was  left  in  blank,  the  bond 
was  held  to  be  insufficient.*''  It  has  been  held  that,  an  omission 
of  any  penalty  from  the  bond  is  not  a  ground  for  a  reniand ;  *' 
but  that  the  State  court  may,  for  this  reason,  refuse  its  approval 
of  the  bond.*®  The  bond  must  be  conditioned,  that  the  petition- 
ing party  will  take  the  necessary  steps  to  aifect  the  removal ; 
and  a  bond  conditioned  that  one,  not  a  party  to  the  suit,  will 

judgment  affirmed,   152   U.   S.   634,  16  Kentucky  v.,  Louisville  B.  Co., 

14^  Sup.    Ct.    696,    38    L.    ed.    578;  42  Fed.  241;  Groton  Bridge  &  Mfg. 

Preston  v.  McNeil  Lumber  Co.,  143  Co.    v.    American    Bridge    Co.,    137 

Fed.  555.     But  see  Bell  v.   Bell,  3  Fed.    284,    291.     In    Ne-w    Yorki  "a 

W.  Va.  183.  penalty    of    one    thousand    dollars 

12  Ramsey  v.  Coolbaugh,  13  Iowa,  was  held  to  be  sufficient,  In  a  suit 


164.  'to    recover    damages    for    fourteen 

ISHolbrook     v.     Seagraves,     Fed;  thousand  dollars,  wheni  the  defend- 

Cas.  No.  6,593    (1  Story,  546)  ant    had    notj  been    held    to  -bail. 

l*Vandevoort   v.    Palmer,    11    N.  Blanchard   v.   Dwight,    12    Wiendell 

Y.   Super.   Ct.    (4  Duer)    677..  (N.,  Y.)    192. 

16  Quoted  with  approval  in  Kenr  l''  Burdick  v.  Hale,  Fed.  Cas.  No. 

tucky   V.  Louisville  Bridge   Co.,   42  2,147,    7    Biss.    96;    Austin   v.    Ga- 

Fed.  241;  Johnson  v.  F.  C.  Austin  gan,  39  Fed.  626. 

Mfg.     Co.,     76     Fed.     616;     Groton  '  18  Johnson  v.   F.  C.  Austin,  Mfg. 

Bridge    &    Mfg.    Co.    v.    American  Co.,  76  Fed.  616.                f    " 

Bridge    Co.,     137     Fed.,   284,     292;  19  Quarrier  v.  Baltimore  &  0.  R. 

Quarrier  v.  Baltimore  &  G,  R.  Co.y  Co.,  20  W.,Va.  424.  .,           i 

20  W.  Va.  424. 
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perform  the  required  acts,  is  iasufficient.^"  The  obligee  sliGiild  - 
he: the  plaintiff  and  not  the  people.**'  It  has  been  held  that  a 
formal  defendant,  who  is  a  nominal  party  i and  has  not  joined 
in  the  petition,  and  -whose  -citizenship  does  not  affect  the  juris- 
diction, can  be  a  surety.**  It  is  the  better  practice  to  have  the 
bond  sealed  by  the  principal  and  surety.*^  A  scrawl  seal  with- 
out wax,  or  an  impression  on  the  paper,  will  be  sufficient,  at 
least  in: a; State,  by  the  law  of  which  stich  scrawl  or  impression 
is  equivalent  to  a  seal;**  and  when  the  State  statute  makes  a 
bond  valid  without  a  seal,*'  or  provides  that  an  omission  of  a. 
seal  shall  not  affect  the  validity  of  any  document,  the  bond  is 
sufficient,  although  no  formal  seal  is  affixed  to  the  same.*®  When 
the  petitioner  is  named  as  principal;  the  bond  may  be  executed 
in  his  name  by  his  attorney  at  law,*'^  and  an  execution  of  the 
same  by  him,  without  his  client's  authority, '  may  be  ratified  by 
the  client  at  any  time  bfefore  an  order  for  a  remand.*'    Where 


20  Clippinger     y.     Missouri     Vat 
,Life-,Ins.  ,Qo.5,  26,  Ohio  St.  404.  , 

2lG,r6w   V.   Wiman,  ,5f.l^[^  Y.   gt. 
E'ep.' 281.     Where  the 'name  of  the 
obligee  was  misspelled, and  the  bond, 
contained   interlineatiojis  not  prop- 
erly authenticated;  it  jyas  held  that 
the   bond,    although   not  _void,    w^a 
properly  rejected  by  the  State  court. 
Greaeen    v.    Beam,    35' ,N.    J.    Law 
(3  J.  S.  Green)    460."  It  has  been  ' 
held   that  the   bond'  must  "oe   ioint 
and  seyerd,!.    'Koberts  v,  Carringtpn, 
2  N.  Y.   Super:' Ct.  '  {2  Hall);  694; 
Haizard  v.'  Durant,  9  E.  I.  602;  feut 
tfcai  it  need  not  be  executed  by  the 
petitioner,  provided  it  have ,  a ,  prin- 
cipal and  a  sufficient  surety.     Stev- 
ens v:  EichaMson,  20  Blatchf.  53;  sl'^ 
c.,  9  F^d.  191;  Public  G.  &  S.  Exch','' 
w.W.  V.  Tel.  Co.,.'16-'Fed.  28^!  s.  c.r 
n     Biss.,  568;.    ^People's    Bank  ''of' 
Greenville    v.    Aetna    lijs.,',  Co.,  '  53, 
Fed.  1^1.     Cfontra,  'Eough  v.  Booth 
( Calif oriiia )  ,•  3 '  Pae.  931 ;  WeeK '  Sew- " 

ine  Hach'.  Co.  v.  Smith,  71  Hi'. '204;'.' 

,Pi     ,-         I  ;  -., ...    1      ' ,  .' ,         -•  ■, ■■- 1    (IT 

Farniers'  liban  &,  Trust  Co..  v.  Lake 

Street  'El'.  E.'C!o.,'  tH  111.  ^39,''^! 


N.    E.    55    (affirming    68    111.    App. 
■666)..   1  ,    .     ;  , 

I  22  gteiner  ,,v.  :Ma;thewson,    77    Ga. 
'  657'. 

23  Speer  on  Eemoval  of  Causes, 
p.  119. 

24  tl.,  S.  v..  Stephenson,  Fed.  ,Cas. 
]Sro.'l6,38;p,,'l  ,Metean,  462;  Lppp  v. 
Winters'  "Estate,  115  Fed.  302,  363.  ' 

26G,^y!'B.'Min.  Co.  V.  First  Nat. 
Bank,  95  Fed.  23,  33,'  36  C.  C.  Al 
633,  ,    ./     ,     '  [    , 

28.Lopp  'V._  Winters',  Estate,    115, 
Fed. '362. 

27  Dennis  v.  Alachua  ,.  CJ,o,unty, 
Fed.  Cas.  N'o,  3,791,  3  WoQcJs,'  683, 

68^.     ,   ,',',;"'        '-   '    ]/.'- 

,2'8  Ashe  y.  Union  Cent.  Life  Ins. , 
Co.  115  Fed.  23,4.  Where  the  sur- 
ety is  a  corporation,  an  affidavit  by 
the  subscribing  witness,  that  he  saw 
the  corporate ,  seal  ,  affixed  to  the 
bond,  and  that  he  saw  the  signer 
"attorney  in  fact  of  said"  .corpora- 
tion sign  the  same,  is  su,f5eient 
proof  of  the  authority  of  the  attor-  ' 
ney,  although  iijO  copy  of ,  the  .power 
of   attorney   js   annexed.       MiUtuaJ . 
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-the  petitioner,  is  a  corporation,  it  is  the  proper  (practice  to  afExj 
the  corporate  seal,  together  with  proof  that  the  person  who  signs 
and  seals  the  same  has  authority  to  do  so.^®  !■  • 

An  attorney:  at  law  is  a  sufficient  surety,,  if  he  is  accepted  by 
the  State  court,  although  a  -rule  of  the  practice  of  such  court  dis- 
qualifies himi'"  It  is  safer  practice  to  add  to  the  bond,  an  affi- 
davit of  a  surety,  that  he  has  sufficient  property,  subject  to  exe- 
cution in  the  district  and  over  and  above!  all  other  debts  and 
liabilities,  to  meet  the  penalty  of  the  bond.^'  It  has  been  heM.-: 
that  the  objection  that  there  is  no  evidence  ;of  the  sufficiency  of 
the  sureties  is  waived  if  not  made  at  the  time  when  the'  bond  is 
presented  to  the  State  court  ;^*  and,  that  the;  sureties  are  hot - 
bound  to  justify  until  a  rule  or  order  to  that  effect  has  been 
made.'* 

By  taking  subsequent  steps  in., the,  case,  without  moving  to 
remand;  defepts  ixi  the  form-pf  the, bond,'*  or,to;the  sufficiency 
of  the  sureties,  are  waived.*'  It  is  the  regular  and  the  safer 
practice -to  procure  the  approval  of  the  bond  by  the  State  court. 
It  has  been  held:  that  the-  Stater  court  has  the  power  to  deter- 
mine whether  the  bond  is  sufficient  in  substance  and  form ;  '^  but 


Life  Ins.  Co.  v.  tangley,  l45  Fed. 
4.^5,  418. 

29  Alexandria  Nat.  Bank  v.  Willis 
C.  Biatea  Co.,  C.  C.  A.  160  Fed.  839, 
holding  that,  in  the  absence  of  such 
proof,  a  bond  .  signed  and  sealed ,  by,, 
the  treasurer  was  void.  Contra, 
Fayette  Title  &  Tr.  Cfl.  v.  Maryland, 
K  &  W.  V.  T.  &  T.  Co.,  lSf6  Fed. 
928. 

30  Probst  V.  Cowen,  91  Fed.  929. 

31  Weed  Sewing  Maeh.  Co.  v. 
Smith,  71  111.  204;  Cleveland  C.  C. 
&  St.  L.  Ryi  Co.  v.  Monaghan,  140 
ill.  474,  30  N.  E.  869  (affirming  41 
111.'  App.  498)  ;  Farmers'  Loan  & 
Trust  Co.  V.  Lake  Street  El.  E. 
Co.,  173  111.  439,  51  N.  E.  So  (af- 
firming 68  111.  App.  666)  ;  God- 
dard  v.  Bosson,  21  Kansas,  139. 

38Terre  Haute  &  I.  R.  Co.  v. 
Abend,  9  111.  App.  (9  Bmdw.)  304; 
Western  Union  Tel.  Co.  .v.  Horack, 
Id.     309;     Stone     v.    Sargent,    129 


503 ;    Bates   v.   Baltimore   & 
0.  R.  Co.,  39  Ohio  St.  157! 

83  Empire  Transp.  Co.  v.  Rich- 
ards, 88  ill.  404... 

34lier,vey,,  v.,  Illinois  Midland 
Ry.  Co.,  3  Fed.  707;  Grow  v.  Wi- 
man,  3  N.  Y.  St.  Rep.  281. 

88  Probst  V.  Cowen,  ,91  Fed.  929. 

86  Mix'  V,   Andes  Jns.   Co.,   74  N..' 
Y.  53,  56.  See  State  ex  'rel.,  Bas.ket ; 
V.   Woodson    (Missouri), ,  64   S.   W, 
7T4;   Henen  v.   B,aitimore   &  0,,R. 
Co.,   17  W.  Va.   88i;     It  was  held, 
upon  a  record  .Showing  that ,  a  peti- 
tion   and   bond    were     filed    in,  the 
State  cpurt,  ,and  that  subsequently 
a,  motion   was   made   to   strike   the 
petition    frorn    the    files,    but    not . 
showing  that   any  action  was   ever 
.had     on     such     mo|;iQn,     altliougl^ 
other  entries  were  afterwards  made 
in  the  cause;   that  it  coul,d  not  be 
assumed  that  the  petition  and  bond , 
were  never   presented  to  the   State 
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Aat  its'TO^ection  'caimi»t'  be  arbitrary ; "'  that  tHe  determmation 
<6f  l3ie' yciffifei'diicy  of  (tie's'urefie'g  is'  largely' ■within  the  'discretion 
■of  the  State' 'cbiartjibb' which  the  bond  is  presented;"  that  thei 
rfefuWaJ  to' apjiirove 'the  bond,  at  least  when  not  based  upbn  the 
ingufflcieney  '  of  the  sureties,  may  be  reviewed  by  the 
Coxcrt  of  "Hie'  United  Stafesj  when  a  nib'tion  for  a  remand  is 
maifc,''®  (0*  by  fee' Supreme  Court  of  the  United  States,  upon 
■writ  <bf  -error 'tb' the  fih'al  jud^ent  i'h'  fh6"case  by  the  State 
cbmrt  of  lagt  resbrt ;' *°  and  that  the  objection  thkt  lihe  signatures;^ 
to  the  b6nd  were  not  prbperly.  acknowledged  or  provided,  if  not 
raised  in  th«  State  court,  is  waived.**  Where  the  State  court 
h'ad  denied  and  refused  the  p'etition,  without  aSsi^ihig'any  i'ea- 
■scmfxyt  the  saiile,  the'  Federal  cb'iiirt' refused  tb  remand  the  cause 
ibecause  there  was  hb  sufficie!nt''surbty  t6  thfe  bond^  whbh  the 
principals  were  amply  responsible.**  'The  presence  of  the  de- 
fehtiailt'in  coitrt  at  the  tiihe'when  the  boiid' is  presented  is  un-' 
nBcessary;*'  and  if- the  siirety  is  present,  the  bond^itself^  need 
tfot  be  presented  to  thb  Staite'Gburt,  but 'rday  be*  filed  after  his 
aa*^ptan(5e.**  .  Technical  'ddfebtt  in  the  fbrin  of  the  bond  niay 
be  cured  by.  amendment,  after  the  time  ;fqr  areniaval  has  ex- 
piinaiL*'  It  has  been  held  tha^  the.  State,  gpAirteaRnatj  rejeat  a 
bond  because  of  a  technical  objection,  without  affording  the  a'p- 

eourt  for  approval.     Probst  v.' CTdw-  *S  Chambers  v.  McDbu^al,  42  Fed.! 

enj:91i  Fed.  929.i.    ■  ■'        '  ;i        ■         694.    '       ''  '' 

37  Taylor  V.  ShewJ  54  N.  Y.  75.        '  *»  Brown   v.    Crippin    (Virginia), 

;38  Fitz's    .SyiBdiic   -"v.  '    Hayd^n  4  Hen.  &  M.  173.                 ' ''     '         ' 

(Eouiisiaina)!,  4  -Mart. 'if  If.  S.)'  '653 ;  **  Tunstdll'  v.  Parish  of  Madison,. 

Bell    V.    Lycoming    Fire    Ins.     Co.  30  La.'  Ann.  ili. 

( New  York ) ,  3 '  Hun,  409,  6  Thomp.  '  ' «  Beed'e  v.  Cheeney,  5  '  F^dl  38»^f 

&.  C.  54.                  .    -     ..  Deiford'  V.   Mehaffy,    13    Fed.    481 ; 

SSFiskfe    V.    Union    Paei'E.    Co.  Harris  v.  belaware,  L.  &  "W'  R.  Co., 

Fed.    Cas.    No.    4,827"    ('0    Blatchf.  18  Fed.  833;  Overman  Wheel  Co.  v.  ' 

362')  ;    Dennis   v.    Alaehui'  County,'  PoJ)^  Mf^.  Co.  46  Fed.  577;  Loop  v. 

Fed'.'  Oais.-<   No.  i  3,791     (3    Wood's,'  Winter^"- Estate,  '  115     Fed.     362. 

683)  ;lGroton'Sriffgef&^Mfg. 'Oo^  V.  Such    have    been    held    to    be:    the 

American  'Bridge     Go'.,     l37"  Fed.  omission  of  a  seal.  Overman  Wheel 

284;  Mutual  Life  Ins.  do.  v.  Bah'g-  Co.  v.  Pope 'Mfg.  Co.,  46 'Fed.  577; 

ley,  145'.Fedl  416.                    ■;    '        '  Loop  v.  Winters'  Estate,  llS  Fed^ 

*0  Removal- iOases,  100  V.  S.' 457,  '  362;  a  mistake  in  the  name  of  the 

25'L..ed^^59:3.'  ■      "  '                   '     '     '  obligee,   Harris  'v."  Delaware,    L.   L 

«  Cooke  V.  Sel'igman,'  7  Fed. '263,  W.  R.  Co.,   18  Fed.  833;   an  oinis-' 

266."                  '■■''■'■■         '              •■         '■  sion  of  a  penal  clause,  Johnson  v. 
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plicant  an  opportunity  to  correct  the  error ;  *^  biut  ;thajt  the  court 
need  not  postpone  the  trial; in  order  to  alloAv  a  party  time  to 
amend  his  bond."  The  penal  sum  named  in  the  bpnd  is  a  pen- 
alty, and  not  liquidated  damages.*'  The  damages  for  which 
the  sureties  areliable  cannot  exceed  the  costs  awarded  upon  the 
remand.*' ,  ITo  suit  can  be  brought  upon  the  same,,  until  after 
the  cause  has  been  remanded.  A  dismissal  of  the  case  that  has 
been  removed,  upon  a,  failure  of  theidiefenjdjantto  appear  and 
put  in  special  bail,  will  prevent  a  suit  against  the,  surety.*"  It 
has  been,  held  that,  in  the  absence  of  any  stipulMipn  in  the  re- 
moval bond  that  judgment  may  be  entered  upon  the  same  in  case 
of  a  breach,  without  the  necessity^  of  any  new  action,  no  such 
judgment  can  be  entered,, and, the  surety  is  not  li^ljle  until  after- 
judgment,  in  an  independent  suit ;  *'  but  that  the  Cjourt  of  the 
United  States,  upon  a  remand,; has  jurisdiction  to  enter  judg- 
ment for  costs,  including  the  attorney's  docket  fee,  against  the 
plaintiff.'*  >       "  ;   i      ,  , 

§  548.  Order  of  State  court  upon  rempval.       ISTo   order 
of  the  State  court  is  necessary  upon  a  removal.;^     Such  orders 


F.  C.  Austin  Mfg.  Co.,  76  Fed.  616 ; 
an  error  in  the  statement  of  the 
tinie  when  the  ,  transcript  shall  be 
filed,  Chase  v.  Erhardt,  198  Fed. 
305.  But  not  where  there  is,  a  penal 
clause,  an  omission  of  the  amount 
of  he  penalty,  Burdick  v.  Hale,  7 
Bissell,  96,  Fed.  Cas.  No.  ,2,147; 
Austin  V.  Gagan,  5  L.R.A.  476,  39 
Fed.  626.  nor  an  omission  of  a  pro- 
vision for  the  payment  of,  costs  in 
case  of  a  remand.  Torrey  v.  Grant 
Locomotive  ■  Works,  Fed.  Cas.  No.  '■ 
14,105  (14  Blatchf.  269)  ;  Webber  v. 
Bishop,  13  Fed.  49.  Contra,  De- 
ford  V.  Mehaffy,  13  Fed.  481,  487,, 
492. 

48  Taylor  v.  Shew,  54  N.  Y.  75; 
Grow  V.  Wilman,  3  N.  Y.  St.  Kep. 
281;    Chase    v.    Erhardt,    ]!)8  ,  Fed.  i 
305. 

W  Harrold  v.  Arrington,   64  Tex. 
233. 

48  Henry   v.    Louisville    &    N.    E. 
Co.,  91  Ala.  585,  8  South  343. 


49  Hale  y.   Fallon, -4  N.  .J.  L.  J. 
308.     ■  ' 

so  Welch  V.  Thorn,  16  La.  188. 

siColburn  v.  Hill,  103  Fed.  340, 
43  C.C.  A.  253.    ,     , 

SSPellett  V.' Great  Northern  Ry. 
Co.,  105  Fed.  194. 

§  548.,  1  Insurance  Co.  v.  Duiln, 
19  Wallace,  214,  22  L.ed.  68:  Kern 
V.  Huidekoper,  103  U.  S.  4f  5.  26  L. 
ed.  354;  Fisk  v.  Union  Pac.  R.  Co., 
Fed.  Cas.  No.  4,827  (6  Blatchf. 
362);;  Hatch  v.  Chicago,  R.  L  & 
P.  R.  Co.,  Fed.  Cas.  No.  6,204  (6 
Blatchf.  105);  Coiumercial  &  Sav. 
Bank  v.  Oorbett,  Fed.  Cas.'  Noj  ! 
3,057  (5  Sawy.  172)  ;  Petrie  v.  Penn- 
sylyania;  ,E.  Co.,  Fed.  i  Cas.  No.' 
l],040(i;  Wilson  v.  Western  Union 
Tel.  Co.,  34  Fed.  562 ;  La  Page  v. 
Day,,  74  Fed.  .977;-'Eisenniann  v. 
Delama  Gold  Min.  Co.,  87  Fed. 
248 ;  Mutual-  Life  Ins  -Cp.  v.  Lang- 
ley,  145  Fed.  415;  Duff  v.  Hildrethj 
67   N.   E.   356,   183   Mass.   440;    Le 
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have,  however,  been  often  made.  It  has  been  held  that  such  an 
order,  upon  a  petition  which  set  forth  the  ■  jurisdidtibnal  facts, 
should  not  be  subsequently  set  aside  by  the  court  that  in  ads' it.  ^ 
An  order  by  a  State  court  denying  the  prayer  for  a  removal 
was  said  to  be  a  breach  of  judicial  comity.^  Such  an  order  is 
always'  disregarded  by  the  Federal  cotirts,  which  considers  the 
question  de  novo,  upon  a  motion  for  a  remand.* 

§  549.  Removal  for  prejudice  or  local  influence.  The 
practice  on  the'  renipval  of  cases  for  prejudice  or  locat  influence 
is  prescribed  by  the  Judicial  Code,  as  follows:  "Where  a  suit 
isno-vy: pending,  or  may  be; hereafter  brought,  in  any  State  court, 
in  which  there  is  a 'controversy  between' a  citizen  of  the  State  in 
which  the  suit  i^  brought  and  a  citizen  of  another  State,  any  de- 
fendant, bfeing  such  citizen  of  another  ^tate,  may  remove  such 
suit  into  the  District  Court  of  the  United  States  for  the  .proper 
district, ,  at  any  time  before  the  trial .  thereof,,  when ;  it  shall  be 
made  to  appear  ^  to  said'  District  Court  that  from  prejudice  or 
local  influence  he  will  n6t  be  able  to  obtain  justice  in  such  State 
court,  or  in  any  other  State  court  to  which  the  said  defendant 
may,  under  the  laws  of  tjie  St;a,te,  have  the  right,  on  account  of 
such  prejudice  or  local  influence,  to  remove  said  cause :  Pro- 
vided, that  if  it  further  appear  that  said  suit  can  be  fully  and 
justly  determined  as  to  the  other  defendants  in  the  State  court, 
without  being  affected  by  such  prejudice  or  local  influence,  and 
that  no  party  to  ti^e  suit  will  be  prejuc^iced,  by  a  separation  of 
the  parties,  said  District  Court  may  direct  the  suit  to  be  re- 
manded, so  ^  far  as  relates  to  such  other  defendants,  to  the  State 
court,  to  be  proceeded  with  therein.  At  any  time  before  the 
trial  of  aiiy  suit  which  is  now  pending  in  any^District  Court,  or 
may  hereafter  be  entered  therein,  an4  which  has  been  removed 
to  ^aidi,  court  from  a, :  State  court  on  the  affidavit  of  any  party 
plaintiff,  that  he  had  reason  to  believe  and  did  believe  that,  from 

Eoux    V.    Bay    Circuit    Judge,    46 '  "  Chalmberlain   v.   American   Nat. 

Mich. '189, '9   N.' W. '154;    St.  An-  Life   &   Tr.    Co.,   11   Hun    (N.   Y.) 

thdii^    Falls    Water    Power   Co.    y.  370.        '                                        '    ' 

King  Wrfaught  ■  Irdn  Bridge  Co.,  23  s   Chambers  v.  MoDougal,  42  Fed. 

Minn.  186,' 23  Am.  Rep.  682;  Schef-       694,  696.    '  '  

fer'  V.   National    Life    Ins.    Co.,    25  *  Atlantic   Coast   Line  R.   Co.   v. 

Mirin. '  534;     Richards    v.    Modern  Bailey,  151  Fed.  891;  and  authori- 

Woodmen    of    America,    85  '  N.    W.  ties  cited,  infra,,  §  556. 

999,  14  S.  D.  440.  ~          • 
Fed.  Prac.  Vol.  II.— 117. 
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prejiidice  or  local  influence,  he  was  unable  toi  obtain  justice  in 
said  State  court,  the, District  Coiirt  shall,  on, application  of  the. 
other  .party,  examine  into  the  truth  of  sai,di;iafii(iavit  and  'the! 
g^oun^s  thereof,  a,nd, ,  unless  it;  shall  appear  -tp  the  satisfaction  ■ 
of  said  court  that  said  party  will  not  be  able  to  obtain  justice  in 
such  State  court,  it  shall  cause, the  same  to  be  remanded  there- 
to." ^  ,    ,  :    ., 


§  549.  ijijd.  Code  §  28,  36^  St. 
at  L.  1087  re^pnacting  ]8  S,t.:at'L. 
470,  §  2 ;  as  amended  by  24'  'St.  at 
L.  552,  and  25' St.' at  L.  433.  Tiesei 
acts;-  have  repealed  U.  S.  R.  S., 
§  639.  Baltimore  &  0-  R-  Co. 
V.  Bates,  HQ  U.  S.  464,  467, 
30  li.'ed.  436,  438;  Re  Pennsylvania 
Co.,  137  U.  S.  '453,' 34'  L.  ed.  738; 
Fisk  V.  Henarje,  142  U.  S.  459,  35 
L. ;  ed.  1080;  Hanricki  v.  Hanrick, 
15.3  U..S,.i  192,  ,197„,38,,L.;Cd.  ,685,., 
See  Foster's  ,  Federal  ', Judiciary 
Acts,"  pp.  35,  56-58.  Pr_eju<iice  or 
local  influence  '  has  been  thus  de- 
fined: "An  opinion  -  or  decision 
of  raind  .formed  without  due  ex- 
amina,tion ;  prejudgment ;  a  ,  ,bias,  | 
or  leaning  towards  one  side  or 
the  other  of  a  question  from  other 
considerations  than  those  beloilging 
to  it;  ah  unreasonablft  predilection 
or  prepossfissioji  for  or'  against  any- 
thing; especially  an  opinion  , or  leanr;, 
ing  adverse  to  anything,  formed 
without  proper  grounds  or  before 
suitable  knowledge.  It'  is  in  this 
■general  sense  that  the  removal  acts 
use  the  word  'prejudice,'  and:  it  can- 
not be  properly  applied  to  the 
solemn  judgment  of  the.highest  court 
of  a  State,  on  .the  mere  grovind  jthat, 
said  judgment  differs  from  that  of 
the  Supreme  Court  of  ,the  United 
States  on  the  sa;me  question.,  The 
term  'local  influence,'  if  not, synony- 
mous with  'prejudice,'  manifestly 
refers  to  an  improper  influence  ex- 
erted' by    or    existing    in    favor    of 


one  side  or  against  the  other,  which 
will  present,  the, latter  .from  obtain- 
ing justice  in  the  State' courts.  The 
■prejudice  or  local  influence'  which 
the- law  meant  to  make  the  grounds 
;,pfi  reifioval  may-  relkte  to  the  person 
of  the  litigant ,  or  thf!  subject-mat- 
ter of  the  litigation;  biit  in  either 
case  there  must  exist  improper  bias,  ' 
partiality,  '  ilrireasonable '  predilec-' ' 
tion,  or  i  hostility  in  ■  the  local  com- 
,munity  oi^;  :Cpu,rts,,  which  will  work 
injvistice,  or,  preyen,t,  -the  party  sejek- , 
ing  a  removal  from  obtaiiping  jus- 
tice." Jackson,  J.,  in  Adelbert  Col- 
lege V.  Toledo,  'W.  &  W.  Ey.'Co.,  47 
Fed.' 836,  843.  "Merely  because  a 
judge  is  to  be  elected,  by  th^  people 
is  no  reason  why  this  removal  act 
of  Congress  should  be' enlarged  and 
extended  to  remedy  aiiy  '  evil  that 
may  be  thought  to  exist  in  that  re- 
gard." Hammond,  J.,  in  Turnbull 
Wagon  Co.  v.  Liuthicum;  Carriage 
,Co.,  80  Fed.;  4,  7.  .  fJTh-g^.  prejudice 
and  local  influence  ipentioned  in  the 
statute  is  not  merely  a  prejudice  on 
influence  primarily  existing  'agaii'rfst' ' 
the  party  seeking  a  removal.  -  It  i-n-' 
eludes  as  well  that  prejudice  in 
favpr  of  ihis,  adversary  wljich  may 
arise  from  the  fact  th>t(hei-is[  long  | 
resident  lanjd,  fa,vorably  known  in  t(ic 
community.  .Then,, ,there|iis  the  eJe?- 
ment  of  local  influe,nce, ,  which  ijn,-;  ■ 
pli.es  that  iij,a  controversy  between 
a  strang,er  and  resident, parties  hav- 
ing the  power  thjrpngh;  wea.lth,,,)?i:}si,-,- 
ness,  or  social  relations,  or  personal 
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popularity,  or  alL  combined,  to  di- 
rect; or  materially  aid  in  the  direc- 
tion ofi^olitieal'pautiles,  and  control 
the.  selection  of  public' officers  and' 
the  distribution  of  party  emolu- 
ments, the  former  may  be  at  a  great 
disadviantage,  if  -^not,  powerless  to 
assert  hiai  right."  Deady,"  J.,  in 
Neale  v.  ';Eoster,  .31  Fed.  '53,i  55. 
"We  think  it  reasonable,  'under  a 
statute  lin  terms  framed  to  protect 
nonresident  litigants  from  injustice 
arising  from  prejudice  and  local  in' 
fluence;  to^presumethat  jpdges,  de- 
pendent ior- their  election  arid  con- 
tinuance in:  office  upon  the  suffrages; 
of  a  community,'  are  disqualified  to 
hear  and  determine  a  legal  controv- 
ersy between,  a  nonresident  and  that 
community,  whe'n/itis.  clearly  shown 
that  the  community  "has '  prejddged 
the  icasBj  and-  wouldi  be  likely  to 
visit  the  judges,  in  case  of'  an  ad- 
verse decision,  with  4ts .  ill  wiH.f'i 
Taft,-  J.,  in  Detroit  v.  Detroit  City 
Ry.  Co.,  54  Fed.' 1,  19.  Proceedings 
at  a  pulalic  meeting  of  citizens  of 
,the  community,  where  the  defendant 
was  denouBcedi  and  its  attorney  in- 
terrupted and  shouted  down,  a  mes- 
sage''of  the  mayor,  in  which  he 
criticised  i  the  defendant,,  are  also 
evidence'  of  prejudice  and  local  in- 
fluence. Detroit  v.  Detroit  City  E,y. 
Co., -54  Fed,  1,  13,  14.  The  follow- 
ing evidence  was  held  to  be  insuffi-' 
cient ; ''  that  defendant  had  no  ac- 
quaintance in  the  pounty  in!  wMoh 
the  State  court  would  be  held,  that 
plaintiff  *iiS 'Wfell-konwn' there  as  a 
lawyer  and  a  politician,' having  lived 
and  pl'acticed  la-w  bit  the  county  seat 
for' many  yeirs,  and  having  been  a 
candidate  for  tip  dfiice  of  State  At- 
torney General;  Short  y.  Chicago, 
M.  &  St.T.'Sjy..  6ol,'^  33'i.'^e(i-,  1'14; , 
Dennison  v.  4rown,  38.  Fed.  535; 
Amy  v!  IVtaiiining,  38  Fe4!  536^  s.  a^ 


38  Fed..  868;  P.  Scliwenk  &  Co.  v. 
Strang,  59  Fed.  209;  in  a  sviit  by  a 
foreign  corporation,  that'  the  de- 
fendant, who  is  a  resident  of  the 
county,  had  alarg^  and  iuHuential 
business  acquaintaince  in  that  and 
the  adjoining  i  counties,  and  that 
such  county  and  the  adjoining  coun- 
ties had  had  more  or  less  litigation 
in !  their  corporate  capaeities.j  which 
had  excited  a  prejiidice  against  non- 
resident foreign  corporations,  Car- 
son :  &  Rand  Lumber  Co.  v.  Holtz- 
olaw,  39  Fed.  885,  >thafc  the  county 
newspapers  'had  denounced  the  de- 
fendant tO' alleged  fraudulent  trans- 
actions, and  that  the  Judge  of  the 
Court  of  Common  Pleas,  when  a  mo- 
tion was  heard'  for  the  appointment 
of  a  receiver  of  the  defendant,  had 
said:  ."We  will  see  to  it  that  they 
are  not  allowed  to  carry  this- prop- 
erty out  of-  the  county;"  TurnbuU 
Wagow  Co.-  V.  Linthicutti  Carriage 
Co.,  80  Fed.  4.  Removals  were  al- 
lowed in  the  following  cases:  Where 
the  affidavits  averred,  substantially, 
the  existence  of  a  widespread  preju- 
dice among  the  citizens  of  the  coun- 
ty against  the  defendant,  a  general 
sympathy  for  the  plaintiff,  and  par- 
ticularly for  his  father,  both  of 
whom  had  many  friends  thrO|Ughout 
the  county, ,  and ,  had  been  well- 
known  business! men,  and  we're  gen- 
erally supposed  to- have  been'  mined 
financially  through  their  relations 
with  the  defendant  company;  that 
the  case  was  -  frequently  talked 
about,  opinions  expressed  in  favor 
of  the  plaintiff  and'  against  the  de- 
feridant;''  that  ' a'  desire  existed 
that  the  plaintiff  should  win.  his 
case.  And'  the  affidavits  also  ex- 
pressed tlig  opinion  that  tite  defend- 
ant could  not,  under  the  circumstan- 
ces, pistain  a  fair  and  impartial  trial 
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in  the  county."  Smith  v.  Crosby  Lum- 
ber Co.,  46  Fed.  819,  820;  affirmed 
without  discussing  this  question,  C. 
C.  A.,  51  Fed..  63.  Where  the  affidav- 
it stated  in  substance:  "that  the 
Chattanooga  Agricultural  Works  is 
a  corporation  organized  in  Tennessee 
to  purchase  the  property  of  the  Wil- 
liam Anson  Wood  Mower  &  Reaper 
Company  of  Ypungstown,  Ohio,  and 
it  did  purchase  it,  and  that  peti- 
tioners, as  trustees  for  citizens  of 
Ohio,  and  in  their  individual  right, 
own  a  majority  of  the  stock  in  thte 
agricultural  works;  that  many 
stockholders  at  Chattanooga  are  re-, 
fusing  to  ■  pay  for  the  stock  sub- 
scribed, because,  as  they  say,  the 
property  of  said  mower  and  reaper 
company  was  valued  at  a  fraudu- 
lent and  unreasonable  valuation, 
and  the  Chattanooga  stockholders . 
werethus  defrauded  by  the  Youngs-, 
town  people;  that. much  talk  of  this 
kind  has  been  indulged  in  by  those; 
refusing  to  pay,  and  mjich  local 
prejudice  has  been  created  thereby 
and  exists  against  the  Youngstown, 
Ohio,  stockholders;  that  some  of  the 
resident  stockholders  have  been  sued 
for  their  subscriptions,  and  that 
they  make  the  defense  of  fraud  and 
misrepresentation  and  over-valua- 
tion, and,  unwilling''  to  '  leave  the 
controversy  to  the  dfecision  of  the 
Judge,  demand  a  jury  to  try  the 
issue;  that  theses  issues  are  prepared 
by  one  of  the'  leaidingi  solicitors  in' 
the  present  bill,  and  affiant  is  in- 
formed and  believes  that  it  is  in- 
tended to  ask  for  a  ,  jiiry  in  this, 
case;  that  a  jury  will  be  demanded, 
in  order  to  appeal  ,to  their  prejudice 
against  corporations  generally,  as 
well  as  to  their  p^-ejudjices.  against 
the  non-residents  in  this  controversy 
with  the  resident  stockholders."  No' 
part  of  this  affidavit,  except  that  in 
relation  to  the  jury  that  would  be 


called,  was  stated  on  information 
and  belief.  The  record  showed  that 
the  resident  stockholders  consisted 
of  "a  large  number  of  leading  and 
influential  men  in  this  locality,  rep- 
resenting various  professions  and 
lines  of  trade,  business  and  manu- 
facture.". The  bill  further  '  showed 
"from  its  general  scope  and  many 
of  its:  allegations  and  expressions,' 
an  inclination: or  idisposition"  to  ap- 
peal to  prejudice  as  against  the 
non-resident  stockholders."  Hall  v. 
Chattanooga  Agricultural  ;  Works, 
48  Fed.-  599,  603.  Wli ere  ; it  ap- 
peared that  a  few  years  before,: 
"there;  was  a  bitterly  contested  liti- 
gation between  the  city  of  Durham 
and  the  Richmond  &  Danville  Rail- 
way Company,  of  :w;hich  the  South- 
ern Railway  Company  is  the  suc- 
cessor; that  during  this  litigation 
there' was  almost  a  riot,  and  -several 
of  the  servants  of , the  company  were 
arrested,  in  consequence  of  this  lit- 
igation; and  that  litigation  still  ex- 
ists between  the  Southern'  Railway 
Company  and  the. city  of  Durham."/ 
Herndon  v.  Southern  R.  Co.,  76  Fed: 
398.  Where  the  affidavits  showed 
that  there  had  been  public  denun- 
ciation of  the ;  defendant  and  his  •  as- 
soeiates,  ot  account ;  of.ithe  transac- 
tions oiit  of  which  thei  case  arose; 
and  that  there  had  been,  and  still' 
was,  in  the  minds  of  a  great  num- 
^ber  of  citizens  of  the  city,  a;  strong, 
belief  ■  that  the  people  :  of  theincity 
had  'been  ;  defrauded  in .  ,thegie .  trans- 
actions and  a,  disposition  to  hold, 
the ,  de,fenda,nt  responsible  ,tljerefor; 
and  the  ampujit  at  stake  in,  the  liti- 
gation was  so  large,  in  proportion 
to,  the  amount  of  taxes  aniiually 
collected  in  the  locality,  that  it  was 
argued  that  every  taxpayer  of  the 
city  and  county  had  a  direct  pecun- 
iary interest,  'sufficient  in  amount  to 
create  a  presiinjptiori  of  bias.    Taco- 
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;A,|Suit  to  wliicli.aji  alien,*  or  a  citizen  of  a  Territory  or  of  tbe 
District,  of  Goliimbia,'  is,  a  party,  cannot  be  tlius  removed.  A 
plain tiflE  cannot  remove  a  case  for  prejudice  or  local  influence;  * 
except,  perhaps,  when  a  counterclaim  has  been  pleaded  by  the 
defendant,  iii.,;Khiph,case,  when  the  plaintiff  was  a  citizen  of  an^ 
other  St^te,  and  such  defendant  a  citizen  of  the  State  where  the 
suit  was  brought,  it  was  held  that;  the  former  might  remove  the 
same.*  Tjpon  a  taxpayer's  appeal  from  the  decision  of  a  boal"d, 
allowing  a  .claim ,  against  a  county,  ithe  claimant  was  considered 
to  be  the  plaintiff,  and  was,  consequently,  denied  the  right  of  re- 
nioyal.^j  Any  one  of  several  defendants;  who  is i a  citizen  and 
re^i^dqint  of  another  State,  may  remove  the  case  for  prejudice 
or; local  influence; ''  but  only  when  all  the  parties  on  his  side  of 
thp^, controversy  are  citizens  of  a  different  State, from 'that  of  all 
the  plaintiffs,*  and  when  all  the  plaintiffs  are  citizens  of  the 
^tajtiQ  jwhen  the  suit  is  brought.® ;  A  defendant,  who  is  a  citizen 


ma  J.  Wright,  84  Fed,.  83,6;,  "It.ia.^ 
a  singular  fact  that  the  best  of  men 
are  often  unconscious  of  any  bias  or 
prejudice,  which  shapes  their  views,' 
and  are  fis  sjncer&  and  conscientious 
in  denying  the  existence  of  preju- 
dice _%s  jns;i;i  canj  .b^." ,  ,  Jones,  J.,  lin 
Moiitgomery  County  v.  Cochran,  116 
Eed,.  965,  100,0  ;t,;f,^verse(|,, on  another 
point,  ^  Cochran  v.  ..Montgomery 
Co,unty,  199  tj.  S.  260,  50.  L. ,  ed.. 
382.'     0/.  §,  372,  SMpro.   ,,,,     :..,;. 

"siCohn  V.  Louisville,^  N- -P-.  !&  ;T. 
R.  Co.,  39  Fed.  227;  Grand  Trunk 
R.  Co.  V.  Twijtcji^ll,  59  Fed.  727,  8 
C.  C.  A.  ,237,  .2'l,,p. ;|S,;App.  45; 
r!a,}ilonega  Co.  v.  >^^ran^,,,,Wiv  Hall 
Merchan^is^  Co.,  88  Ga.,"339,  1,4  ,,S.. 

K,'473, '■'",    ,         ._,,"    '-.','    _,,,',      ;;       ,■,, 

.pDahlonega  Qq.  v.  F^anlc,  Wi-  Hall 
Sierdfiandise  Co.,,  8,8'fj*,.  339,  14  .§., 

E^''473. :;;■•;;.,., ;,,  ,„:,,,./ .'  .'. 

*  Campbell,  V.  ppjlins^  ,62  J'ed.  849, 
5  Ca^soi;!^  & ,  Ran,d[4Lumb,ei;  ,Co.   v. 

Holtzclaw,''.^9',';f;ed,,'|,578;  .^alcptt  v. 

Watson,  46  .Fed.  5^p.  |,  But.  aee.sM-, 

mi^'-^^-l"  ,    ,,.    „.'.i  1,1',! .,;<,■:     :.. 
-0  TuUock  V.  .Wfi|)s|er.|^ppunty,  40; 


Fed.  !7Q6;  .Kirby  v.  Chicago  &,N.  W. 
•R.  C|o,.,,,10^ .  ]T^d.; , 55;], ;   sy.'pra, .  §  .542,. 

1  Cochrap  v.  Montgomery  County, 
199'U:"S.  266;  273^'  ^0,  t!' ed!  182, 
188;  Parker  v.  Vanderbilt,  136  Fed. 
246. 

:'  Goohran;  v.  MbnfgoWiery  County, 
199  U:iS,.260,  273,  60  L.  ed.  182, 
188;  reversing  Montgomery  County 
V.  Cochran,  116  Fed.  985;  and  fiver- 
ruling  a  number  of  decisions  of  the 
lower  courts  to  the  contrary.  An- 
derson. V;  Boiwers,'  43  Fed.  32] ;  Wil- 
der v.  Virginia,  T;:&  C.  Steel  &  Iron 
Co.,  46,  Fed..  676;  Adelbert  CollegS 
of.;  [Western  Reserve  University  v. 
Toledo,  W.  :&!  W.  R.  Co.,  47  Fed. 
836;..  Terre  Haute  v. '  Evalnsville  & 
T.  H.  R.  Co.,  106  Fed.  545:  Camp- 
bell. v.-Milliken,  119  Fed'.  982;  Wel- 
don  v.  FFitzlen,  128  Fed.  608,  614 
(reversed,  Boatmen's  iBank  v.  Fritz^ 
len,  C.  C.  A.,i  135  Ffedi  650).  But; 
see  Parker  v.  Vandervilt,  136  Fed. 
2.46.  ,,,     ■  .  ..    :'■■    ■..  :'-    , 

9  TliQUron  t  v,  Eftsti  Tennessee,  V. 
'& ,  G.  i-Hy.  Co.,  38  Fed.  .673;.'Rikc 
V.   Floyd,   42   Fed.   247;   Nibloick:  v. 
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of  anotKer  State,?  cannot  remove  a  cfi,tiSe  because  of  prejudice 
or  local  influence,  in  favor  of .  other  defendants,  citizeiis  of  the  . 
State  where  the  suit  is  brought,  with  whom  he  has  a  controversy, 
when  he  and  some  of  the  plaintiffs  are  citizens  of  the  same 
State.^"  It  seems,  that  an  intervener  ihay' remove  a  case  fql* 
prejudice  or  local  influence  under  proper  circumstances ;  *'  but 
not  unless  all  the  parties  on  his  side  of  the  controversy  are  citi- 
zens 6f  a  different  State'  from  all  those  upon  the  other. '^  The 
difference  of  citizenship  must  have  existed  at  the  time  of  the 
commencement  of  the  suit  as  well  as  when  the  petition  is  filed.** 
It  is  doubtful  whether  the  restriction  as  to  suits  by  assignees 
applies  to  removals  for  prejudice  or  local  influence.**  A  dase 
in  which  the  value  of  the  matter  in  dispute,  exclusive  of  iii- 
terests  and  costs,  does  not  exceed  three  thousand  dollars,  cannot 
be  removed  on  account  of  prejudice  or  local  influence.** 

It  is  not  necessary  that  the  Federal  court  should  be  satisfied 
from  the  evidence  presented,  that  the  judge  of  the  court  in  which 
the  case  was  begun,  and  all  the  other 'judges  of  the  State  courts,' 
who  can  be  called  to  hear  arid  decide  the  case,  are  so  ,f aj;'.  affected 
by  prejudice  and  local  influence  as  to  be,  incapable  of  rendering 
a  fair  decision.**    Where  the  defendant  has  the  right  to  move 

Alex«,nder,   44,  Fed.    306;    Adelbcrt  14  Under  the   statute  of   1867,   it 

College  ▼.  Toledo,  W.  AW.  Ry.  Co.,  was  held  tliat  it  did  liot.     Barclay 

47,  Fed/  836;  Gann  v.  Northwestertt  v.  Levee  Com'rs,  Fed.  Gas.  iSTo.  977 

Ry.  Co.,  57  Fed.  417.                       '  (1    Woods,    254).      S^e    Claflin    y. 

lOHanrick  v.  Hanrick,  153  U.  S.  Commonwealth  Ins.  Co.,   110  U.  S. 

192,  38  L.  ed.  685.                -  81.     But  see  Be  Pennsylvania  Co., 

lliJelowa&M.  Construction  Co.,  137  U. '  S.  451,  456,  ^4  L.  ed.  738, 

10  Fed.  401,  3  MoCrary,-3aO    (un-  741. 

der  U.  S.  R.  S.,  §  639).       ;  IS  Re  Pennsylvania  Co.,  137  TJ.  S. 

12  Adelbert  College  of  Western  Re-  451,  457,  34  L.  ed.  738,  741.        ' 

serve  Universitylv.  Toledo,  W.  &  W.  16  Taedma  v.  Wright,  84  Fed.  830. 

R,    Co.,  ,47    Fed.    836;    Martin    v.  See  also  Whelan  v.  New  York,  L.  Ei 

Coons,, 24  La.  Ann.  169.  &  W.  R.  Co.,  35  Fed.  849,  1  L.^l.A. 

"Young  V.  Ewart,  132  U.  S.  267,  65;'  Cooper   v.   Richmonii"  &  T).'  R. 

10  Sup.  Ct.  75,  33  L.  ed.  352;  Good-  Co., '42  Fed.  691,  8  L.R.A?  366;  Wal- 

now  V.  Grayson,  15  Fed.'  1    (5  Mo-  cott  v.   Watson,   46   Fed.   529.  ; '"It' 

Cjary,  16);  Miller  v.  Chicago,  B.  &  seems   conclusively  to  follow,  frojn 

Q.  R.  Co.,  17  Fed.  97    (3  McCrary,_  the  reasons  of  the  removal  statute,^ 

460);  Frelinghuysen  v.  Baldwin,  19  that   the   local   judge's   fitness   was 

Fed.   49;    Schnadig  V,   Flesoher,   29.  never  intended  to  be   inquired  into 

Fed.  466;   Martin  v.  Coons,' 24  La.'  on  an  apjilication  of  this  "sort,  and 

Ann.  169.  that   Kis    uprightness,    firmness,    or 
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for ,  a,  change  qf  veuue,  and  ij;  does  not  appear  that  the  same 
pi;ejudice  or  local  influence  exists  in  tlie  counties  to  which  the 
chaiige;  can,  ;be  made,"  or  that  the  rmotionifor  such  chaiige  will 
he!|denied;  ";it  seemis  that  there  can  be  no  removal."     Where 


alpility,  or  the  ;  reverse, ,  cannot  oori-  i 
stitute  an  element  of  the  'prejudice, 
or  local  influence'  against  which  the 
legislation  sought  ip  guard.  The 
pla:in  policy  of  thte  constitution  is 
-tljat.iwhen  'ip^ejudice  ior  local  influ- 
eifce'  is  .found  •  to,  e,x-ist,  \  ithe  local 
.judge,  whether  pure  ,anji|.f fearless,  or 
impure  aiid  weak,,  shall  riot  be  put 
to  the  test  of  treasting  such  obsta- 
cles to  justice,  if  the  nonresident 
citizen  properly  asks  for  removal  of 
the  cause  from  the  State  court.  It 
is)  not  for  the  Federal  boiirt  to  in- 
quire ihte' the  actual  effect  of  'prej- 
udice-or  local  influence'  upon  the 
local  judge.  The  nonresident  liti- 
gant defendant  may  do  that.  If  he 
is  not 'sUtisfied,  he  has  a  remedy  by 
aSkSng' for  f eriioval.  When  thei  riiat- 
ter'  is'  brought  before  the  Federal 
eo^rt,  the ' question  iS'nOt  what  are 
the^quklities  of  the  local'judge,  nor 
how  far  'he  '  ha^  been  'affected  by 
■prejud'ieebr' local  influence,'  but 
whether-  they  exist,  and  he  is  ex- 
posed to  them.  If  tiiese  infliiences 
exist,  arid  he  is  exposed  to  them'^ 
and  they  are  such  as  naturally 
might  •  tempt  or  influence  him  to 
favor  the  resident  citizen  in  his 
court,  the  cas'e' is  riiade  out,  in  the 
constitutional  serise.  Where  thfe  rion- 
residerii  is  n6t  'able' to' obtain  jus- 
tice' in'' such'  State  dourt,  regardless 
of  the  ability  of  the  local  judge  to 
surmount  the  'local  influences,'  of 
hoMT-' they' actually  aff'ect  hiiri. '  'Jus- 
ticeJ'in  case^  of  this  scift  should  not' 
only' bi'abo^e  rep'roach, 'bit  beyorid 
all'^spicito;'"  '  Jories,'  J.,  in  Mont- 
gomery'County  V.  'Cochi-an,  116'Fed. 


985,  993;  reversed  on  another  point, 
.Cochran  v.  Montgomery  County,  199 
U,   S.   260,   50   L.   ed;.,  1^2.    .  Citing 
Story  on  the  Constitution,  Vol..  II,  . 
§  1691.    The  fact  that  the  decision^ 
of  the^  State  courts  upon  the  ques- 
tion in  controversy  differ  from  those 
..flf.the  Federal  courts,  does  not  con- 
stitute prejudice  or  local  influence. 
Adelbert  College  v.  Toledo^  W.  &  W. 
Ry.  Co.,  47  Fed.  836;   fie  Brecken- 
ridge,  31  Neb,'  489,  d  N.  W.  ]42.  .' 
It  was  held,  in  Nebraska,  tljat  the 
decisions  of  the  State  cbiirts,  refus-^ 
ing'  to  allow  attorneys'  iees  to  the 
plaintiff,  in  an  action  upon  a  mort-  . 
gage  or  promissory  note,  which  pro- 
vided for  such  an  allowance,  did.nol 
constitute   prejudice'  or   loca,!  influ-, 
ence;    and'  that    an    attorney,   who 
made  a  general  affidavit  of  prejudice 
or'  local    influence,    with  .  no    other  . 
support   than    this,    should   be   dis- 
ciplined by  a  reprimand.    Re  Brecli-. 
cnricige,  31'  Neb.  489,  48  N.  W.  142.' 
The  fact  that  the  grand  jury  of  a, 
county  recommended  that,  one,  qf  the 
defendants   make   no   opposition   to 
the  suit  is  strong  evidence  of  local 
prejudice.     Montgomery,  County   v. 
Cochran,  '  fie    Fed!   '985,^^,998;  ,re- 
versed'ori  another  point,  Cochran  v. 
'  Montgon^ery^  County,  199*  u!  S.  260, 
50' L.  ed.''l82.,,    '   ,     '  .       ■,, 

1'?  Walcott , '  V. ,'  'Watson,    46 '  Fed.  , 

'  529,' 532.  "'   ''"'■ "   '  '"",,'  ,  " 

18  Sinith  V.  Crosby  Lumber  Co., 
46  Fed.  8]9i'''g24.  ,'  '  ^'^'['  "'",',,',.",  , 
'  19  Southworth '  v.  Reid,  36  .Fed. 
•  451;'  Rike  \v;  Floyd,  ^42'  FeS.  .247, 
'  2481  Board  qi'Wa^er  Com'rs  v.-Rol)-  , 
'  bins,  12^  Feii.  656.  '  In  Robison  v.. 
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the  judge,  who  would  regularly  sit  in  the  counties  where  the 
prejudice  and  local  influence  were  shown  to  exist,  was  author- 
ized to  hold  court  in  any  county  of  the  State,  and  might  have 
presided  at. the  trial,  in  any; county  to  which  the  venue  could  be 
changed;  it  was  held  that  the  case  could  be  removed  to  the 
Court  of  the .  United  -  States.^"  The  existence  of  the  right  of 
appeal  upon  Jhe  facts  to  an  unprejudiced  State  court  qf  re- 
view is  no  objection  to  the  removal.^^  The  waiver  of  a  jury 
trial,  and  the  fact  that  the  case  wiU.be  tried  before  a  judge 
alone!,  does  not. prevent  a  removal  upon  this  ground;^*  nor  does 
the  fact  that  the  Federal  judge,  who  will  try  the  cause,  is  a 
member  of  the  community  where  the  prejudice  or  local  influ- 
ence exists.**    The  removal  may  be  had  at  any  time  before  the 


Hardy,  38  Fed.  49;  the  affidavit  in 
connection  with  the  false  imprison- 
ment alleged:  That  there  had  been  ) 
four  long  jury  trials  involving  the 
same  matters  before  the  Circuit 
Court  of  Cook  County,  a  hearing 
before  a  justice  oif  the  peace,  the 
grand  jury,  the  appellate  court,  and 
the  directors  of  the  Board  of  Trade; 
that  the  case  involved  the  manner 
of  doing  business  of  the  Board  of 
Trade;  that  it  had  caused  a  great 
deal  of  talk  around  the  courthouse, 
and  had  becpmie  widely  known;  that 
many  warehousemen,  elevator  men, 
brokers,  commission  men,  and  many 
thousands  of  people  in  and  around 
Cook  County  had  discussed  it;  and 
that  through  the  influenc.e  of  plain- 
tiff and  his  friends,  defendants  be- 
lieved a  prejudice  had  grown  up 
against  J  them,  who  were  non-resi- 
dents. It  was  held  that,  as  the  Illi- 
nois statute  provides  that  a  cause 
may  be  removed  for  local  prejudice  . 
to  some  other  court  of  competent 
jurisdiction  in  some  other  conven- 
ient county,  to  which  there  is  no 
valid  objection,  the  existence  of 
prejudice  was  not  sufficiently  shown 
to  justify  a  removal  to  thie  Federal 
court,    since    the    affidavit    showed 


that,  the  prejudice  was  confined 
mainly,  if  not  entirely,  >  to  Cook  i 
County.  Where  the  right  to  a 
change  of  venue  was  in  the  discre-. 
tionof  the  State,  court,  unless  there 
was  proof  that  the  local  judges  were 
actually  prejudiced  or  financially 
interested,  a  removal  was.  ordered. 
Tacoma,,v.  Wright,  84  Fed.  836.  In 
Detroit  V.  Detroit  City  Ry.  Co.,  54 
Fed.  1,  13,  there  was  no  right  to,  a 
change  oif  venue,  but  the  local  cir- 
cuit judge  had  the  power  to  invite 
a  judge  from,  another  circuit  to  hear, 
the  case.  ,  This  was  held  not  to  cure 
the  local  prejudice.! 

aowalcott    V.    Watson,    46    Fed. 
529,  532. 

21  Detroit  v.  Detroit  City  Ry.  Co., 
54  Fed..  1,  14.  ,     .  ,   , 

22  Montgomery    Qounty  ,v.    Coph:.. 
ran,  116  Fed.  985,  993;  reversed  on 
another    point,    Cochran    v.;  Mont- 
gomery County,   199.  U.  S.   260»i  50,, 
L.  ed.  182. 

28  Montgomery    County   .Vi,  Coch- 
ran,   116   Fed.   985,   1001 ;    reversed  , 
on  another  point,  Cochran  v.  Mont- 
gomery County,  ,189, U.  ,S.,2;60,,i  5Q  ,, 
L.  ed.  182.    See.  also  Detroit  v.  De- 
troit City  Ry.  Co.,  54  Fed,  1,  19. 
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trial  of  the  iSuit  in  the  State  court. ^*  What  constitutes  a  trial 
has  ibeen  previously  explained.'*  The  petition  and  Other  motion 
pa,pers  upon  a  removal  for  prejudice  or  local  influence  miist  be 
preaejSited  to  the  Federal  court  and  filed  inthe  clerk's  office,  of 
the, same.'*,  , It  is  the  better  practice; to  file, also  a  certified  copy 
thereof.iiii  the*  office  of  the  clerk  of  the  State  court.^^  The  mo- 
tion papers  must  contain,  in  a  verified  petition  or  an  affidavit,  a 
statement  of  the  facts,  which  show  that  the,  prejudice  or  lo,caJ  in- 
fluence exists.,  A  statement  in  the  la,nguage  of  the  statute,  is  in- 
sufficienf.'*  -  Jt  has  been  held :  that  the  petition  may  be  verified 
by  an  agent  of  the  petitioner ;  and  that  the  petitioner's  own  affi- 
davit is  not  required  wben^he  facts  are  proved' by  the  affidavits 
of  parties,  wiio  state  that  they  have  personal  knowledge  of  the 
saimey.  altbough  one  contains  tlie  additional  averment,  "that  af- 
fiant knows  the  facts  of  such  prejudice  and  local  influence  and 
makes  this  affidavit  from,  such  knowledge."'"  "Tie,,  amount 
and  mjanner  of  proof  required,  in  j^ch  case,  mustbe  left  to  the 
di^QretjoJi  of.^the  court /itself." '*  An  affidavit  .containing- noth- 
ing but  general  allegations,  in  the  language  of  the  statute  has 


84  25  St.  at"L.  433,  §  2. 

8B  Swpra,  §  543:  ' 

26  City  of  Bellaire  v.  Baltimore  & 
O.  E.  Co.,  146  U.  S.  117,  13  Sup. 
Ct.  16,  36  L.  ed.  910;  Mtilone  v. 
Eichmond  &  D.  E.  Co.,  35  Fed.  625, 
628;  Kaitel  v.  Wylie,  38  Fed.  865; 
Bonner  v.  Meikle,  77  Fed.  485; 
Eonie  &.  C.  Const.  Co.  v.  Smith,  84 
Ga.  238,  10  S.  E.  728 ;  Mason  v. 
Interstate  Consol.  St.  Ey.  Co.,  170 
Massachusetts-,  382,  49  N.  E.  645 ; 
Blackwell  V.  Lynchburg  &  D.  E.  Co., 
107  N.  C.  217,  12  S. 'E.  iSS;  Baird 
V.  Richmond  &  D.  E.  Co.,  113  N.'  C. 
603,  18  S.  E.  698;  Williams  v. 
Southern  Bell  Telephone  &  'Tele- 
graph Co.,  116  N.  C.  558,  21  S.  E. 
298.  Gontra,  Short  v.  Chicago,  M. 
&'St:  P.  Ey.  Co.,  33  Fed.  114;  Id:, 
34  Fed.  225  (holding  that  the  afff- 
davit  may  be  filfed  in  the  State 
court  and  a  eerti'flecl  copy  in  the 
Circuit  Court '  of  the  ■  United  States  S . 

87  Short  V.  Chicago,  M.  &  St.  P. 


Ey.  Co.,  33  Fed.  114;  Baird  v.  Eich- 
mond &  D.E.  Co.,  113  N.  C.  603,  18 
S.  e:  698. 

ssfle  Pennsylvania  Co.,  137  U.  S. 
451,  34  L.  ed.  738;  Short  v.  Chi- 
cago, M.  &  St.  P.  Ey.  Co.,  33  Fed. 
114;  Id.,  -34  Fed.  225;  Malone  v. 
Eichmond  &  D.  E.  Co.,  35  Fed:  625; 
Goldworthy  V.  Chicago,. M.  *  St.  P. 
E.  Co.,  38  Fed.  769;  Amy  v.  Man- 
ning, 38  Fed.  536;'  s.  c,  38  Fed. 
8^8;  Hakes  V.  Btirns,  40  Fed.  33; 
Minnick  v.  Union'  Ins.  Co.;  40  Fed. 
369;  Hall  v.  Chattanooga  Agricul- 
tural Works,  48  Fed.  5,99;  P. 
Sehwenk  &  Co.  v.  Strang,  C.  C.  A., 
59  Fed.  209 ;  Collins  v.  Campbell,  62 
Fed.  850. 

89  Parker  v;  Vanderbilt,  136  Fed. 
246. 

SONiblock  V.  Alexander,  44  Fed. 
306. 

aiRe  Pennsylvania  Co.,  137  U.  S. 
451,  457,  34  L.  ed:  738,  741. 
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been  held  to  be  insufficient.**  An  affidavit  was  held' to  be  suffi- 
cient, which  averred  the  prejudice '  and'  local  influence  positive- 
ly, and  then  alleged  upon  information  and  belief  the  facts  which 
were  evidence  of  the  same.'^  The  affidavit  should  show  that  the 
same  prejudice  or  local  influence  exists  in  all  the'couiities  in  the 
State  to  which  the  venue  ciould  be  changed.'*  The  papers 
should  show  that  the  necessary  d.ifference  of  citizenship  existed 
at  the  tirne  when  the  suit  was  begun ;  *°  and  also  at  the  tiine 
when  the  application  is  mkde.'*  Under  the  Revised  Statutes,  an 
affidavit,  sworn  to  before  a  suit  was  brought,  which  correctly  de- 
scribed the  same  by  its  title  and  by  the  number  s,ubse(iue]j,tly 
given  to  the  same,  was  held  to'be  sufficient. '''  The  petition  may 
be  verified  and  an  affidavit  made  by  any  person  acquainted  ,"iy.ith 
the  facts.    The  path  of  the  petitioner  is  not  required."    If  made 


32  Short  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.,  33  Fed.  114';  Amy  t.  Man- 
ning, 38  Fed.  536;  s.  c,  38  Fed. 
868;  Nibloek  v.  Alexander,  44  Fed. 
306;  P.  Sehwenk  &  Co.  v.  Strang, 
59  Fed.  209.,  See  Re  Pennsylvania 
Co.,  137  U,.  S.  451,  453,  34  L.-  ed. 
738,  739;' Collins  v.  Campbell,  62 
Fed,  850.  Contra,  Cooper  v.  Rich- 
mond &  D.  R.  Co.,- 8  L,R.A.;366,  42 
Fed.  697;  Adelbert  College ;  v.  Tole- 
do, W,  &  W.  Ry.  Co.,  47  Fed.  836, 
841.  ., 

83  Detroit  v.  Detroit  City  .Ry.  Co., 
54  Fed.  1,  1'3.  ,  ,-,    ,, 

34Southworth  v.  Reid,  36  Fed. 
451 ;  Robison  v.  Hardy,  .38  Fed.  49 ; 
Board  of  Water  Com'rs  v.  Robbins, 
125  Fed.  656;  Parker  y.  Vanderbilt, 
136  Fed.  246.  •  ,      ■  . 

85  Young  V.  Ewart,  ;132  U.  S.  267, 
10  Sup.  Ct.  75,  33  L.  ed.  352;  Mil- 
ler V.  Chicago,  B.  &  Q.  R.  Co.,  17 
Fed.  97  (3  McCrary,  460)  ;  P'reling- 
huysen  v.  Baldwin,  19  Fed.  49; 
Schnadig  v.  Fleseher,, 29  Fed.  465; 
Adelbert  College  of  Western  Re- 
serve University  v.  Toledo,  W.  ■&,  W. 
R.  Co.,  47  Fed.  836 ;  Martin  v. 
Coons,  24  La.  Ann.  169. 


36  Cochran  v.  Montgomery  Coun- 
ty, 19S  U.  S.  260,  273,  50  L.  ed. 
182,  188;  reversing  Mohtgoriiery 
County  V.  Cochran,  116.  Fed.  985; 
and  overruling  a  number  of  deci- 
sions of  the  lower  coiTrjts  to  theicon- 
trary.  Rike  v.  Flpyd,  42  Fed.  247; 
Anderson  v.  Bowers,  43  Fed.  321; 
Wilder  v.  Virginia,:!.  &,  C.Steel 
&  Iron  Co.,  ,  46  Fed.  676;  Terre 
Haute  v.  Evansville  &  T.  H.  R.  Co., 
106  Fed.  545;  Canipbell  v.  Milliken, 
119  Fed.;  982;  We}d.oa  v.  Fritzlen, 
128  Fed.  608,  614  (reversed  Boat- 
men's Bank  v.  Fritzlen,  C.  C.  A,, 
136  Fed.  650).  .    ,,      .,      ,, 

37  Ca;nal  &  C.  Sts.  R.  ^Co.  v.  Hart, 
114  U.  S.  654,  6  Sup.  Ct.  1127,  29 
L.  ed.  226.  When  thp  date  of  the 
affidavit  was  more  than  a  year  jrior 
to  its  presentation  to.  the  court:,  it 
was  held  tha,t  it  would  jnot  be  pre^ 
sumed  that:,  the  local:  prejudice  still 
existed.  Metropolitan  Life  Ins.  Co. 
V.  ;Ethier,  44  Mich.  144,  6  N.  W. 
201,  369.  ,  ,    . 

88  Dennis  v.  Alachua  County^  3 
Woods,  683,  Fed.  Gas.  No.  3i791; 
Bonner  v.  Meikle,  77  Fed.  485. 
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■without  the  State,  it  is  the  proper  practice  to  have  the  proof  of 
the, authority  of  the  officer  taking  the  same  authenticated,  in  the 
nianner  th,at  ,18.  required  by  |;he  State  statutes.'*  If  made  with- 
in thp  Sj;ate,  it  has:  been  held  that  the  State  statute,  concerning 
the  form  of  the .  certificate  to  the  jurat  by  the  officer,,  must:  be 
followed.**'  Notice  of  the  application  must  ,be ,  given  to  the 
plaintiff.*^,  It} is  the  usual;,and;, the  better  practice,  to  allow  a 
lj.paring  tfl  .both,  sides,  upon  the  application  for  the  removal  for 
prejudice  or  local  influence:*^  It  has,  been  held  that  the  coiirt 
iipiay,  in  its  :discretion,  refuse  to  allow  the  affidavit  of  the  defend- 
ant! to  be  controverted.*'  When  the  original  application  was  ex 
parte,  the  court  may,  in  its  discretion,  allow  a  Tehearing  on  affi- 
da,yit^,by  the  pla.intiff ;  but,  it  hag  been  said,  that  it  ordinarily 
will  refuse  a,  rehearing ;  **  "unless  ;it;  is  clearly  made  to  appear 
that,  the  court , has  been  imposed  upon  or  misled."*'     It  has 


39  Bowen  v.  Chase,  Fed.  Cas.  No. 
1,720  (7'Blatchf.  255);       ■       '  ' 

40  Sutherland  v.  Jersey  City  &  B. 
R.  Co.,  22jPsd.  356.S-  Jud.  Code, 
§  29,  36  |^.|at  L.  1087. 

«P.  Schwenk  &  Co.  v.  Strang,  59 
Fed.  2b9f8  C.  C.  A.  92;  Herndon  v. 
Southern  Ry.  Co.,  73  Fed.  307;  Bon- 
ner v.  Meikle,  77  Fed.  485;  ^Reeves 
V.  Corning,  51  ,Fed..  774,  776;  Ma"r' 
lone  T.  Richmond  &  D.  R.  Co.,  35 
F|ed,^^^5,  6^9,  per  Harlan,.  J,  'r.O,(m- 
irp,-JVhelan  v.  New^  Y(?rk,  X.  J!.j& 
\^^.  %  Co.,  35  Fed.  849,,  1  L.R.A. 
65;  Amy;  v.;  Manning,  38  Fed.  ,86& 
869;  Adelbert  College  v.  Toledo,  W. 
&,  W.,::Py-,.Co,,  47  Fed.  ,836,.  843; 
Carpentept  V.  Chicago,  JVI.  &  St.  P. 
Ry.  Co.,  47  Fed.  535;  JRgevies  v,  Cor^ 
ning,  ,51  ,Fed.  774;  Cirpttg' v.  South- 
ern Ry.  Co.,  90  Fed.  1 ;  Montgomery 
County  y,.  Gophr^n,  llj6  Fed..  985, 
99P;  rreversed  -qn  a^qther. point,,  199 
U.-S.  260,  5,9  L.  ed.  1S2.  Where  a 
notice  Vf^iS  S|erved,  three  days  be1|oref 
the  apppijnt^d  tjme,  two  weeks  addi- 
tional time  was  given  to  the  party 
opposing  the  removal.  Carson  & 
Rand  LumbeT  Co.  v.  Holtzelaw,  39 
Fed.  578. 


*8  Reeves  v.  Corning,  51  Fed.,  774, 
776;  P.  Soiivfeiik'&  Co.'  v.  Strang,  C. 
C.  A.;  59  Fed.  209: 

43Wielan  v.  New  York,  L.  E.  & 
W.  R.  Co.,  35  Fed.  849,  1  L.R.A. 
65;  Huslfiins  y.  Cincinnati,  N,  O.,, & 
T.'P.  R.  Co.,  37  Fed.  504,  3  L.r!a. 
545 ;  Cooper  v.  Richmond  &  D.  R. 
Co.,  42  Fed.  697,  8  L.R.A.  366; 
-Brodhead  v.  Shoemakfer,  44  Fed. 
518,  11  L.R.A.  567;  Adelbert  Col- 
lege v.  Toledo,  W.  &  W.  Ry.  Co., 
47  Fed.  836,  843 ;  Carpenter  v.  Chi- 
cago, M.  iSc-St.  P.  Ry.  Co.,  47 -Fed. 
535;  Reeves  v.  Corning,  51  Fed.  774. 
Ccjwtro,  P., Schwenk  &  Co.,  v.r  Strang, 
C,  C.  A.,  ,59  Fed.  209 ; ,,  Maher  ■  "V. - 
Tower  Hotel  Co.,  94  Fed.  225;  Elli- 
son v.  jLouisville  &  N.  R.  Co.,  112 
Fed.  805,  r50.  C.  C.- A.  530. 

44  Adelbept.  College  v.  Toledo,  W. 
&  W.,  Ry.  Co.,  .47  Fed.  836,  843; 
Carpenter  v.  Chicago^  M.  &  St.  P. 
Ry.i  Co.,  47  Fed.  535;  Reeves' ~v. 
Corning,  51;  ,Fed.  774.  -Contra, 
Short,,. v.  Chicago,  M.,&  St.  P.  Ry. 
Co.,  34  Fed.  ,225,  227;  Ellison  v. 
LpuiaviUe.&  N.  R.  Co.,  C.  C.  A,,  112 
Fed.  805.    •,,,,,,'1;   .,  '   ,,, 

'  46  Reeves  v.  Corning,  51  Fe^.^  774. 
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been  held  that  leave  to  move  for  a  rehearing  must  be  obtained, 
even  though  the  first  application  was  ex  parte.^  A  plea  in 
abatement  is  not  indispensable  to  raise  an  issue  Upon  the  alle- 
gations in  the  petition.*''  It  was  held  that  a  plea  to  the  pe- 
tition, which  simply  denied  the  allegations  as  to  the  petitioner's 
belief,  but  not  the  allegatioHs  as  to  the  existence  of  prejudice  or 
local  influence,  did  not  raise  an  issue.*'  An  order  of  the  Fed- 
eral court,  granting  or  denying  the  application,  must  be  ob- 
tained and  filed  in  the  State  court.*'  The  State  court  does  not 
lose  jurisdiction  until  this  is  done.'"  An  entry  of  a  finding  of 
the  jurisdictional  facts,  in  the  record  or  docket  or  jouri'alof 
the  District  Court,  is  hot  sufficient.'* 

The  transcript,  including  a  copy  of  the  order,  must  be  sub- 
sequently filed  in  the  Federal  court. '^  When  there  arei  two  sep- 
arable controversies  in  the  case,  the  District  court  ma^  remand, 
to  the  State  court,  such  one  of  them  as  d,oe3  not  affect  the  de- 
fendant who  procured  the  removal.  Otherwise,  the  ■\jsfhole  case, 
remains  in  the  Federal  court.'* 

§  550.  Removal  of  suits  between  citizens  of  the  same 
State  claiming  land  under  grants  of  different  States.  The 
statute  regulating  the  removals  of  suits  in  which  there, is  a  con-, 
troversy  between  citizens  of  the  same  State  clairaing  land  un- 
der grants  of  different.  States,  is  as  follows:  "If  in  any  action 
commenced  in  a  State  court  the  title  of  land  be  concerned,  and 

*6  Carpenter  v.  Chicago,  M.  &  St.  51  Pennsylvania     Co.    v.     Bender, 

P.  Ry.  Co.,  47  Fed.  535.   '  148  U.  S.  255,  1'3  S.  Ct.  591,  37  L. 

« Short  V.  Chicago,  M.  &  St.  P.  ed.  441;  Tod  v.  Cleveland  &  M.  V. 

Ry.  Co.,  34  Fed.  225.  Ry.  Co.,  65  Fed.   145,-  12   C.  C.  A. 

*8  County  Court  of  Taylor  County  521.                                     ■' 

V.  Baltimore  &  0.  R.  Co.,  35  Fed.  68  Pennsylvania     Co',     v.     Bender, 

]61.  148  U.  S.  255,  13  S.  Ct.,  591,  37  L. 

*9  Pennsylvania    Co.    v.     Beiider,  ed.  441 ;  Tod  v.  Cleveland  &  M.  V. 

148  U.  S.  255,  257,  258,  13  S.  Ct.  Ry.  Co.,  65   Fed.  145,  12  c!  C.A. 

591,    37    L.    ed.    441,    442;    Tod   v.  521.              •                                   '' 

Cleveland  &  M.  V.  Ry.  Co.,  65  Fed.  53  ]8  St.  at  L.  470,  §  2,  as  amend- 

143,  12  C.  C.  A.  521.  ed'by  24  St.  at  L;  552  and  25  St. 

50  Pennsylvania     Co.     v.     Bender,  at  L.  433.     See  Whelan  v.  N.   Y., 

148  U.  S.  255,  13  S.  Ct.  591,  37  L.  L.   E.   &   W.  R.   Co.,  35   Fed.   849; 

ed.  441;   Tod  v.  Cleveland  &  M.  V.  Haire  v.  Rome  R.  Co.,  57  Fed.  321, 

Ry.  Co.,  65   Fed.   145,   12   C.  C.   A.  323. 
521 ;  Sparkman  v.  Supreme  Council 
American  Legion  of  Honor,  35  S.  E. 
391,  57  S.  C.  16. 
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the  parties  are  citizens  of  the  same  State,  .and  the  matter  in  dis- 
pute exceed  the  sum  or;  value  of  three  thousand  dollars,  exclu- 
sive of  interest. and  costs,  the  sum  or  value  being  made  to  ap- 
pear, one  or  more  of  th6:plaintifFs  or  defendants,  before  the  trial, 
may  state  to. the  court,  amd  malce  affidavit  if  the  court  require 
it,  that  he  or  they  claim,  and  shall  rely  upon,  a  right  or  title  to 
the  lard  under  a  grant  .fTom  a  State,  and  produce  the  original 
grant,  or  an  exemplification  of  it,  except  where  the  loss  of  pub- 
lic records  shall  put  it  out  of  his  or  their  power,  and  shall  move 
that  any  one  or  more  of  the :  adverse  party  inform  the  court 
whether  he  or  they  claim  a  right  or  title  to  the  land  under  a 
grant  from  some  other  State,  the  party  or  parties  so- required 
shall  give  such  inf  ormation,  or  otherwise 'not  be  allowed  to  plead 
such  ^rant,  or.  give  it  in  evidence  upon  the  trial ;  and  if  he  or 
they  inform  that'  he  or'  they  do  claim  under  such  grant,  any  one 
or  more  of  the  party  moving  for  such  information  may  then,  on 
petition  and  bond  hereinbefore  mentioned  in  this'  chapter,  re- 
move the  cause  for  trial  to  the  district  court  of  the  United 
States  next  to  be  holden  in  such  district;  and  any  one  of  either 
party  removing  4he  cause 'shall 'not -be  allowed  to  plead  or  give 
evidence  of  any  other  title  than  that  by  him  or  them  stated  as 
nforesaid  as  the  ground  of  his  or  their  claim."  ' 

§  551.  Removal  of  proceedings  against  revenue  officers, 
House  officers,  and  persons  having  defenses  under  the 
revenue  laws.  Where  any  civil  suit  or  criminal  prosecu- 
tion is  commenced  in  "any  court  of  a  State  against 
any  officer  appointed  under  or  acting  by"  authority  of 
aiiy  revenue  law  of  the  United  States  now  or  here- 
after enacted,  or  sigainst  any  pefsbn  acting  under  or  by 
authority  of  any  such  officer,  on  account  of  aiiy  act  done  under 
color  of  his  office  or  of  any  such  law,  or  on  account  of  any  tight, 
title,  or  authority  claimed  by  such  officer  or  other  person  under 
any  such  law;  or  is  commenced  against  any  person  holding  prop- 
erty or  estate  by  title  derived  from  any  such  officer,  and  affects 
the  validity  of  any  such  revenue  law,  or  when  any  suit  is  coiri- 
ihehced  against  any  p6rfebri  for  an  account  of  anything  done  by 
him  while  an  officer  of  either  House  of  Congress  in  the  discharge 

§  550.     ijud.   Code,   §  30,  re-enacting  18  St.  at    L.  470,   §  33,   ar 
aipended  by  25;  St.  at  L.',45v   -  v 
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of  his  official  duty,  in  executing  any  order  of  such  House,  the 
said  suit  or  prosecution  may, :  at  any  time  before  the  trial  or 
final- hearing  thereof,  be  removed  for itrial  into  the  District  Court 
next  to  be  holdeui  in  the '  district  where  the  same  is  pending^ 
upon  the  petition  of  such  defendant  to  said  District  Court,  and 
in  the  following  manner:  Said  petition  shall  set  forth  the; na- 
ture of  the  Suit  or  pro'secution,  and  be  verified  by  affidavit  5  'and, 
together  -with  a  certificate  signed  by  an  attorney  or  coxmselor  at 
law  of  some  court  of  record  of  the  State  where  such  suit  or 
prosecution  is  commenced,  or  of  the 'United  States,  stating  that, 
as  counsel  for  the  petitioner,  he  has  examined  the  proceedings 
against  him,  and  carefully  inquired  into  i  all  the  matters  set 
forth  in  the  petition,  and  that  he  believes  them  to  'be  true,  shall 
be  presented  to!  the  said  District  Court,  if  in  session,  or  if  it  be 
not,  to  the  clerk  thereof  at' his  office,  aild  shall  be' filed  in  said 
office.  The  cause  shall  thereupon  be  entered  on  the  i  docket  of 
the  District  Court,  and' shall  proceed  as  a  cause  originally  com- 
menced in  that  court ;  but  all  bail  and  other  security  given  upon 
such  suit  or  proseeution  shall  continue  in' like  force  and  effect 
as  if  the  same  had  proceeded  to  final  judgment  and  execution  in 
the  State  court.  When  the  suit  is  commenced  in  the  State  court 
by  summons,  subpcena,  petition,'  or  another  process  except  ca- 
pias,  the  clerk  of  the  District  Court  shall  issue  a  writ  oil  certior- 
ari to  the  State  court,  requiring  it  to  send'  to  the  District  Court 
the  record  and  proceedings  in -the  i  cause.  "When  it  is  com- 
menced by  capias  J  or  Ly  any  other  similar  form  of  proceeding 
by  which  a  personal  arrest  is  ordered,  he  shall  issue  a  writ  of 
haheas  corpus  cwm^  caxisa,  a  duplicate  of  which  shall  be  delivered 
to  the  cl^j-k.pf  the,3tate  court,  o^;,  left  s.t,;his  office,  by,  the  mar- 
shal of  the  district^  or  his  deputy,  or  by  some  person  duly  au- 
thorized thereto,;  and  thereupon  it.shallbe  the  duty  of, the  State, 
court  to  stay  all  further  proceedings  in  tlhe  cause,  and  |^he.suitio_r 
prosecution,  upon  delivery  of  sucli  process,  or  leaving  the  sanie 
as  aforesaid,  shall  be  held  to  be  removed  to,  the  I)istfict  pourt,, 
and  any  further  proceedings,  trial,  or.jud^ent  ther^^in  in  the^ 
State  court,  shall  be  vpid.  And  if  the  defen,d^nt,  ini;  ,the  suit  ,or. 
prosecution  be  in  actual  custody  or  mesne  process  therein  ,,it 
shall  be  the  duty  of  the  marshal,  by  virtue  of  the  writ  of  habeas 
corpus  cum  causa,  to  take  the  body  of  the  defendant  imto  his  cus- 
tody, to  be  dealt  with  in  the  cause  according  to  law  and  the'' 
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order  of -the  District  Cotirt,  or^in  vacation,  of  any  judge  there- 
of; and  if ,  nipon  the  removal  of  such  suit  or  prosecution,  it  is 
made  to  appear  to  the  District  Court  that  no  copy  of  the  record 
.and  proBeedings  therein  in  the  Stiate  court  can  be  obtained,  the 
District  Courtriaay  allow  and  require  the  plaintifi  to  proceed  de 
novo,  and  to  file  a  declaration  of  his  cause  of  action,  and  the 
parties  mayi  thereupoli  proceed  as  in  actions , originally  brought 
in  said  District  Court.  On  failure  of  the  plaintifi  so  to  proceed, 
judgment  of  non  prosequitur  may  be  rendered  against  him,  vs^ith 
costs  for  the  defendant."  ^  ■  It  has  been  held:  that  d,  petition 
by  revenue  officer  is  sufficient,  if  it  avers,  in  general  language, 
that' the 'feuit  or' prosecution  in  the  State  court,,  which  it  de- 
scribes, ■wa;s  brought  against  him  for  and  on  account  of  an  act 
done  by  him  under  a  revenue  law  of  the  United  States,  without 
specifying  the  facts.*  '  Where,  however,  the  petitioner,  in  addi- 
tion to  the 'general  avermeh,t  in  the  statutory  language,  sets,  forth 
the  specific  facts  of  the  case,  and  it  appea,rs  that  they  do  not 
fall  within  the  statute,  the, casei will  be. remanded.'  The  petition 
need  not ;  coii1;ain  allegations  of  lo<?a,l  prejudice-*  Jt  has  been 
held  that.tke  removal  may  l^e  had  when. the  complaint  or  infor- 
mation has  been  filed  w,ith  a  State  justice  of  the  peace,  and  a  i 
warrant,  issued,  by  him  in  a  prosecution  for  a  misdemeanor, 

§  551.  1  Jud.  Code,  §  33,  36  St.  als  .cannot  be  removed  by  them  be- 
at L.  1087',  re-enacting  in  substance  cause  they  claim  that  they  are 
U.  S.  E.  S.,  §  643,  as  amended  28  revenue  officers  and  made  the:  stale- 
st, at  L.  36,  18  St.  at  L.  371.  The  ments  in  such  capacity.  People's  U. 
Reclamation  Act  of  June  17,  1902  )S.  Bank  v.  Goodwin,  160  Fed.  727. 
(ch.  1093,  32  St.  at,  L.  388,  Comp.  Gf.  §  537,  s^pr■a. 
St.  Supp.  1909,  p.  596),  is  not  a  2,To  a  similar  effect  are  kicta  in 
revenue  law  within  the  meaning  of  Tenessee  v.  Davis,  100  tf.  S.  257, 
the  statute;  and  a  suit  against  a  25  L.  ed.  648;  Abranches  v.  Schell, 
Federal  officer  in.  charge  of  recla;ma-  Fed.  Cas  No;  21  (4  Blatchf.  256)  ; 
tion ;  work,  to  determine  the  water  Illinois  v.  Fletcher,  22  Fed.  776, 
rights  to  a'  stream.  Twin  Falls  778.  See  also  Kain  v.  Texas  Pac. 
Canal  Co.  v.  Foote,.  192  Fed.  583,  R.  Co.,  Fed.  Cas  No.  7,596;  Red- 
ar"' to  enjoin-  the  operation  of  a  ing  v.  Teixa's  &  P.  R.  Co.,  Fed.  Caa. 
canal  from  which;  the  water  per-  No.  11,630a,  Contra,  Salem  &,  L. 
colates  on  to  private  property,  City  R.  Co.  v.  Boston  &  L.  R.  Co.,  Fed. 
of-  St:aniield  v.,  Umatilla  River  Wa-  Cas.  No.  15,249 ;  Skeeil  v.  Hunt- 
ter  Users'  Ass'n.,  192  Fed.  596,  can-  iligtoH,  25  Ind.  510. 
not  be  removed  under  this  section.  8  Illinois  v.  Fletcher,  22  Fed.  776. 
•  An  actioniof  libel  against  individu-  *  Virginia  v.  Felts,   133  Fed.  85. 
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which  is  not  the  subject  of  indictment;  °  but  otherwise,  the  re- 
moval cannot  be  had  before  an  indictment  or  an  information  in 
the  State  court.°  The  State  court  does  not  lose  jurisdiction  un- 
til after  servicte  upon  it,  or  its  clerk,  of  the  writ  oi  certiorari  ov 
habeas  corpus  cum  causa.''  An  order  of  the  Federal  court  di- 
recting a  removal  cannot  be  substituted  for  these  writs,  which 
are  specified  in  the, statute.'  It  has  been  held:  that  when  the 
petition  is  filed  during  vacation,  and  the  clerk  is  absent,  his 
deputy  may  issue  the  proper  writ;  ^  and  that  the  address  of  the 
writ  of  certiorari  to  the  United  States,  marshal  of  the  district, 
qommanding  hini  to  make,  known,  to  the  clerk  of  the  State  court 
the  removal  of  the  cause,  and  that  such  court  is  required  ;to  send 
a  transcript  of  the  record  to  the  Court  of  the  United 
States,  is  equivalent  to  the  address  of  the  writ  to  the  State 
court.'"  When  the  officer  or  other  person  is  under  arrest,  the 
writ  of  habeas  corpus  cum  causa  should  issue.,''  It  has  beep 
held:  that^  when  the  defendant  has  been  arrested  and  has  given 
bail,  the'  writ  of  habeas  corpus  cum  causa  may  be  addressed  to 
the  marshal,  with  a  direction  that  a  duplicate  be  served  upon 
the  clerk  of  the  Statei  court ; '*  but  there  is  a  decision  to  'the 
effect  that,  in  such  a  case,  when  no  applicati'oii  for  the  writ  of 
habeas  corpus  cum  causa  has  been  made,  the  writ  of  certiorari 
may  be  issued."  It  has  been  held :  that  where  there  are  several 
clerk's  offices  in  the  district,  the  petition  should  regularly  be  filed 
at  the  place  where  the  next  sessibii  of  the  Court  of  the  Unitefi 
States  is  to  be  held ;  but  that  the  filing  of  the  petition  in  another 
clerk's  office  is  not  a  ground  for  remanding  ithe  cause ;  '*  that  the 
truth  of  the  allegations  in  the  petition  may  be  put  in  issue  by  anjr 
appropriate  pleading;  the  filing  of  a  plea  to  the  jurisdiction  be- 
ing the  better  practice;  and  that  the  issue, thus  raised  should  be 

5  Virginia    v.    Bingham,    88    Fed.  lONoith  Carolina  v.  Sullivan,  50 

561.  '  Fed.    593.      Contra,   State'  v.    Sulli- 

sVirginia  v.  Paul,, 148  U.  S.  107,  van,  110  N.  C.  513,  14  S.  E.  796. 
13  Sup,  Ct,  536,  37  L.  ed.  386.  llVirginia:  v.  Felts,   133  Fed.  85. 

7  Virginia  v.  Paul,  148  U.  S.  107,  isVirginia  v.  Felts,  ■  138  Fed  85. 
ire,  13  Sup.  Ct.  536,  37  L.  ed.  386.           13  North  Carolina  v.  Sullivan,  50 

8  Virginia  v.,  Paiil,,  148  U.  S.  107,  Fed.  593.        ■ 

117,  13  Sup.  Ct.  536,  37  L.  ed.  386;.  14  Virginia  v.  Felts,  133  Fed.  85. 

9  North  Carolina  v.  Sullivan,  50 
Fed.  593.  -  Coraif o,.  State  ,y.  Sulli- 
van, ,110  N.,  C.  513,,  14  8.., E,,7U6.  i  ■ 
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tried  hja.  jury,  subject  to  the  right  of  the  court  to  direct  a  ver- 
dict, when  proper;  the  burden  of  proof  on  the  issue  resting 
upon  the  petitioner.^*  The  State  court 'loses  all  jurisdiction  of 
the  case  as  soon  as  compliance  has  been  made  with  the  statutory 
requirements  andithe  writ  pi  certiorari  or  habeas  corpus  cum 
caitsa  duly  served. '°  "Any  further  proceedings,  trial,  or  judg- 
ment therein  in  the  State' court- shall  be  void."  "  The  writ  need 
not  in  all  respects  conform  to  the  writ  of  eerUora,ri  at  common 
law.  It  is  sufficient  if  it  informs  the  State  court  of  proper 
grounds' upon  which  the  Federal  District  Court  assumes  juris- 
diction and  notifies  the  State  court  to  make  return  of  the  rec- 
ord. It  need  not  show  that  the  clerk  of  the  Federal  court  has 
adjudged  the  petition  sufficient,  nOr  need  it  state  the  grounds  of 
the  authority  of  the  Federal  court,  nor  the  purpose  of  the  writ,'* 
'Ro  order  of  the  State'  or  of  the  Federal  court  is  necessary  for  a 
removal  under  this  statute."  After  the  removal,  it  is  the  duty 
of  the  State  prosecuting  attorney  to  continue  the  prosecution, 
and  the  duty  of  the  United  States  District  Attorney  to  defend 
the  suit.^"  It  seems  that  the  indictment  is  the  only  record,  the 
procurement  of  which  is  necessary,  and  that  it  is  immaterial 
whether  the  original  or  a  certified  copy  is  transmitted.*'  It  has 
been  suggested  that,  if  the  petitioner  is  unable  to  pay  the  fees 
of  the  clerk  of  the  State  i  court,  the  best  course  would;  be  to  sup- 
ply the  contents  of  the  indictment  by  affidavit.**  The  accused: 
is  called,  upon  to  answer  to  the  offense  as  defined  by  the  laws  of 
the  State;  not  toi  the  crime  as  defined  by  a  Federal  statute^** 
Since  the  Federal  court  has  no  express  statutory  power  to  order 
the  payment  of  witness  fee's,  i  except  in  cases  to  which  the  United 
States  is  a  party,  special  authority  to  the  marshal  to  pay  the- fees 

16  Virginia  v.  Felts,  133  Fed.  85.  w  Virginia  v.  Paul,  148  U.  S.  107, 

16  Virginia  v.  Paul,  U8  U.  S.  107,  117,  13  Sup.  Ct  536,  37  L.  ed.  386. 

lie,  13  Sup.  Ct.  536,  37  L.  ed.  386;  20  Delaware   v. -Emerson,    8    Fed. 

State  V.  Davis,  12  S.  C.  528.     Gon-  4ll.- 

ira,  State  v.  Circuit  Judge,  33  Wis.  «l  Virginia  v.  Felts,  133  Fed.  85, 

127    (holding  that  the  StsCte  court  89>                                 -  ■- 

has  juri'sdic,tion  to  determine  wheth; .  28  Virginia  v.  Felts,  133  Feji,  85, 

er  the  case  falls  within  the  statute).  89. 

"U.  S..B.  S.,,§  643;  North  Caro-  23  Georgia  v.   O'Grady,  3  Wppds, 

lina   V.   Kirkpatrick,   42   Fed.   689;  496,    Fed.    Cas.    No.    5,352;    North 

State ,  V.  ,iOavis,  12  S.  C.  528,  Carolina  v.  Gosnell,  74  Fed.  734 

18  North  Carolina,  V.  Sullivan,  5Q 
Fed.  593.'         ?' 

Fed.  Prac.  Vol.  II.— 118. 
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of  defendant's  witnesses  should  be'  asked  from  the  Department 
of  Justice,  if  he  desires  that  they  be  paid;  by  the  Government;** 
It  has  been  said  that,  since  no  procedure  is  prescribed  i  by  the 
statute,  and  the  offense  as  charged  is  against  the  State  lavsr  and 
prosecuted  by  the  State,  the  State  practice  should  be  followed, 
at  least  in  prosecutions  for  felony,  in  'all  substantive  matters, 
^uch  as  the  impaneling  and  charging  of  the  jury,  the  number  of 
challenges  allowed,  ruling  upon  the  competency  of  witneBses,i 
and  the  confinement  of  the  jurors  during-  the  trial.'*  Whferethe 
State  fails  or  refuses  to  prosecute  in  such  a  case,  after  its  re- 
moval; it  has  been  said  that  the  proper  course  is  for  the  Fed- 
eral court  to  impanel  a  jury  and  direct  a  verdict  of  not  guilty^** 
It  has  been  said:  "Inasmuch  as  the  defendant  is  iprosecuted 
for  an  offense  against  the  -State  law,  it  follows,  in  cases  of  con- 
viction, that  the  State  should  execute  the  sentence'.  If  the 
verdict  and  sentence  be  that  the  deftedant  be  hanged^  the  order 
should  direct  that  he  be  delivered  to  the  sheriff  of 'the  county 
from  which  the  case  came  for  execution  of  Sentence.  If  the  sen- 
tence be  imprisonment,  the  order  should  direct  the  marshal  to 
deliver  the  defendant  to  the  sheriff  for  transportation  to  jail  or 
the  State  penitentiary,  as  the  case  may. be.  If  the- State  au- 
thorities decline  to  receive  the  convict,  an  order  should  be  mad© 
directing  the  marshal  to  liberate  him;  I  perceive  no  reason  why 
the  Federal  Government- should  execute  such  sentenbes.  If  the 
jury  merely  iniposes  a  fine  on  the  defendant,  and  it'  is  not  paid, 
he  should,  I  think,  be  delivered  -to  the  sheriff  of  the- proper 
county.  If  the  fine  shoiild  be  forthwith  paid  by  the  defendant, 
I  think  the  clerk  of  this  court  should  receive  it,  and' pay  the  sum 
to  the  clerk  of  the  court  from  which  the  prosecution  was  ire- 
moved;  reserving,  however,  so  much  of  the  sum  as  represents 
the  costs  in  the  Federal  court,  if  the  costs  be  a'djudged  against 
the  defendant." "''  If  the  indictment  is  for  any  reason  dis- 
missed after  the  removal,  the  Federal  court  has  no  jurisdiction 
to  find  a  new  indictment  for  the  offense  against, the  State, law.*' 
§  552.  Removal  of  cases  where  the  defense  depends 
upon  the  civil  rights  la\^s.     "Wheii  any  civil  suit  or  criminal 

24  Virginia  V.  Felts,  133  Fe^.  85,  2T  Virginia  v.  Felts,  133  JFed.  85, 

95.             ■  95,  96,  C/.  §§  340, '343,  S23,  SMpra. 

85  Virginia  v.  Felts.  133  Fed.  85.  88  Buslf  v.  'Kentuckjr,   107   U.   S. 

26  Virginia  v.  Felts,  133  Fed.  85.  110,  115,  2'7  L.  ed.  354,' 356.     ' 
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prosecution -i?  commenced  in  any  State  court,  for  any  cauae  what- 
soever, against  any  person  who  is  denied  or  cannot  enforce  in  the 
judipial.  tribunals,  of  tlie 'State,,  or  in  thiepart  of  the  State  where- 
such  swit.or: prosecution ;is  pending,  any  right  secured-to  him  by 
any  l^.m  providing, fori  the  equal  civil  rights  of  citizens  of  th&' 
United, States,  or  of  all  persons  within  the  jurisdiction;  of  the 
United  States,  or  against  anyofficeir,  civil  or  military,  orotheir 
piersoii;,  for  any  i  arrest  or  imprisonment  or  other  trespasses  or 
wrongSj  made  or  committed  by  virtue  of  or  under  color  of  aur 
Ijhority  derived)  from  any,  law  providing  for  equal  rights  as 
aforesaid,  qr  for  jrefusing  to  do  any  act  on  the, ground  that  it 
would.be,  inconsisten,t-f^ith  such  law,  such  suit  or  prosecution 
mjay;,,  upon  .the /petition,, of  suchi.def^^dant,  filed  in, said.  State 
court  a]b, ^.ny  t^imje.bef^:re,it]:ie  t^ial  or. fi,nal- hearing  of  the  cause, 
stating  the  facts  , and  verified  by  path,: be  removed,  |or  trial,  int(j 
the  next  district  court  to  l)e  held  in  the  district  where  it  is  pend- 
ing. Upon  the  filing  of  such  petition  all  further  proceedings  ip 
the' State  courts  shall. cease,  and  shall  not  be  resumed  except  a^ 
hereinafter  provided. '  But  all  bail  and  other  security  given  in 
such  suit  or  prosecution  shall  coiitinu&  in  like  force  and  effect 
as  if  the  same  had  proceeded  to  final  judgment  and  execution  in 
the  State  court.  It  shall  be  the  duty  of  the  clerk  of  the  State 
court  to  furnish  such  defendant,  petitioning  for  a  removal, 
copies  of  said  process  against  him,  and  of  all-  pleading,  deposi- 
ti6ns,!  testimony,  and  other  proceedings  in  the  case.  If  such 
copies  are  filed  by  said  petitioner  i  in  the  district  court  on  the 
first  day  of  its  session,  I  the  cause  shall  proceed  therein  in  the- 
same  manner  as  if  it  had  been  brought  there  by  original  pro- 
cess ;  arid  -  if  the  said  clerk  refuses  or  neglects  to  furnish  such 
copies,  the  petitioner  may  thereupon  docket  the  case  in  the  dis- 
tric,t  cqurt,  and  the  saiji  court  shall  then  have  jurisdiction,  there- 
in, and  may,  upon  proof  oi  such  refusal  or  neglect  of  sa^id  clerk, 
and  upon  reasonable  notice  to  the  plaintiff,  require  the  plaintiff 
in  case  of  his  default,  may  order  a  nonsuit  and  dismiss  the  case 
at  the.CQsts  of  the  plaintiff,  and  such  dismissal  shall  be  a  bar  tq 
any  further  suit  touching  the  matter,  in  controversy.:  But  i±V 
without  such  refusal  or  neglect  of  said  clerk  to  furnish  such 
copies  and  proof  thereof,  the  petitioner  for  removal  fails  to  file 
copies  in  t^e  District  .Qqurt  as, herein  provided,  a  certificate,  un-; 
der  the  seal  of  the  district  court,  stating  such  failure,  shall  be 
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given,  and  upon  the  production  thereof  in  said  State  court,  the 
cause  shall  proceed  therein  as  if  no  petition  for  a  removal  had 
been  filed." '  "When  all  the'  acts  necessary  for  the  removal  of 
any  suit  or  prosecution,  as  provided  in  the  preceding  section, 
have  been  performed,  and  the  defendant  petitioning  for  such 
removal  is  an  actual  Custody  on  process  issued  by  said  State 
court,  it  shall  be  the  duty  of  the  clerk  of  said  District  Court  to 
issue  a  writ  of  habeas  corpus  cum  causa,  and  of  the  iilarshal,  by 
virtue  of  said  writ,  to  take  the  body  of  the  defendant  into  his 
custody,  to  be  dealt  with  in  said  District  Court  according  to  law 
and  the  orders  of  said  court,  or,  in  vacation,  of  any  judge  there- 
of;  and  the  marshal  shall  file  with  or  delive*  to  the  clerk  of  said 
State  court  a  duplicate  copy  of  said  writ."  ^  "A  suit  cannot  be 
removed  under  the  civil  rights  laws,  where  the  Constitution  and 
laws  of  the  State  do  ho;t  discriminate  against  the  accused ;  and 
the  only  grievance  is  against  wrongs  committed  by.  the  State  ju- 
dicial tribunals  in  the  administration  of  a  constitutional  law.* 
A  criminal  prosecution  cannot  be  removed  because  of  an  unjust 
discriminatiou  against  the  defendant  before  the  trial*  or  upon 
the  trial.'  A  civil  action  by  a  State  against  one  of  its  own  citi- 
zens cannot  be  rempyed  under  the,  civil  rights  laws.®  It  has 
been  held  that  the  mere  presentation  of  a  petition  for  a  removal ; 
under  color  of  the  statute,  is  not  sufficient  to  arrest  the  jurisdic- 
tion of  the  State  court  when  the  petitioner  states  no  valid  ground 
for  the  removal.''  But,  the  Federal  has  the  right  to  re-examine 
the  petition^  and  if  found  sufficient,  to  issue  a  writ  of  certiorari 

§  552.     iJud.   Code,   §   33,  re-en-  wealth    of    Kentucky    v.   Wendling, 

acting  "U.  S.  R.  S.,  §  641.  382  Fed.  140.  , 

8U.  S.  E.  S.,  §  642.  *  (1896)     Gibson'  v.    Mississippi, 
3Virginia  v.  Rives,  100  U.  S.  313,  162    U.    S.    563,    40    li.    ed.    I'o'rS;^ 
320,   25    L.    ed.    667,   670;    Neal   v.  (1890)    California  v.  Chue  Fan   (C. 
Delaware,  103  U.  S.  370,  26  L.  ed.  C.>,  42  Fed.  865. 
567;    (1800)    Gibson  v.  Mississippi,  6  (1896)     Murray    v.    Louisiana, 
16  U.  S.  565,  40  L,  ed.  1075;   (1900)  163  U.  S._  IQl,  41^  L.  ed.  87. 
Kentucky  v.  Powers,'  01  u!  S.  1,  50  8  (1883)    Alabama  v.   Wdlffe    (C. 
L.    ed.    633;     (1800)     California    v.  C),  18  Fed.  836.          ' 
Chue    Fan    (G.    C),    42    Fed.    865;  '' Eso  parte  Wells,  >  3  Woods,  128, 
(1905)  Scott  V.  R.  D.Kinney  &  Co.  Fed.    Cas.    No.    17,386}    Ex    pfirte 
(C.  C),  137  Fed.  1009.     As  to  the  State,  71  Alabama,  363.     See  Stem- 
right    of    an    alien    to    a    jury    de  mel  v.  Timbrel,  84  Iowa.  336.  51  N. 
medietate     Ungues,     see     Common-  W.  159. 
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or  other  proper  writ  to  remove  the  cause.'  -;It  ;Seeiiis  that -the 
proper  practice  is  for  the  State  court  to  order  all  proceedings 
suspended,  except  those  which  support  the  removal,  vmtil  the 
Federal  court  has  passed  upon  the  question.®  ,  After  the  District 
Court  of  the  United  States  has  quashed  an  indictment  in  such  a 
cause,  it  has  no  jurisdiction  to  find  a  new  indictment;  but  it 
may  remand  the  prisoner  to  the  custody  of  the  State  court, 
which  may  then  find  a  new  indictment."  In  case  of  an  errone- 
ous removal,  under  color  of  this  statute,  the  remedy  of  the  State 
is  an  application  to  the  Supreme  Court  of  the  United  States 
for  the  writ;  of  mahfiamus,  to  compel  the  remand  of  the  prose- 
cution and  the  restoration  of  ithe  custody  of  ithe  accused  to  the 
State  Court ;  ^'  and  also  an  appeal  to  the  same  court  from  the  or- 
der of  the  District  Court  granting  the  writ  of  habeas  corpus  cum 
causa,  which  appeal  is  founded  upon  a  want  of  jurisdiction.** 

§  553.  Filing  of  record.  "In  any  case  where  a  party  is  en- 
titled to  copies  of  the  records  and  proceedings  in  any  suit  or 
prosecution  in  a  State  court,  to  he  used  in  any  court  of  the 
United  States,  if  the  clerk  of  said  State  court,  upon  demand,  and 
the  payment  or  tender  of  the  legal  fees,  refuses  or  neglects  to 
deliver  to  him  certified  copies  of  such  records  and  proceed- 
ings, the^court  of  the  United  States  in  which; such  records  and 
proceedings  are  needed  may,  on  proof  by  affidavit  that  the 
clerk  of  said  State  court  has  refused  or  neglected  to  ■  deliver 
copies  thereof,  on  demand  as  aforesaid,  direct  such  record  to  'he 
supplied  by.  affidavit  or  otherwise^  as  the  circumstances  of  the 
case  may  require  and  allow;  and  thereupon  such  proceeding, 
trial,  and  judgment  may  be  had  in  the  said  court  of  the  United 
States,  and, all  such iprocesses  awarded,  as  if; certified  copies  of 
such  records  and  proceedings  had  been  regularly  before  the 
said  court."*  "In  all  causes  removable  under  this  chap- 
ter,, if  the  clerk  of  the  State  q(?urt  in  whichiany  such  cause  shall 
be  pending  shall  refiise  to  any  one  or  more  of  the  paj*ties  or  per- 

8  Ea)  parte  Wells,  3  Woods,  128,      313,  25  L.  ed.  667 ;  Virginia  v.  Paul, 

Fed.'Cas.    No.    17,386;  Mx    parie      148  TJ.  S.  107,  13  Sup.  Ct.  536,  37 

State,  71  Alabama,  363.  L.  ed.  386;  Kentucky  v.  Powers,  201 

9Sta,te  y.  Dunlap,  65  N.  C.  491,      U:  S.  1,  50  L.  ed.  633. 

6  Am.  Rep,  746.  12  Kentucky  v.  Powpra,  201  U.  S. 

10  Bush   v.    Kentucky,  107   U.   S.      1,  50  L.  ed.  633. 

110.  §  553.     iJud.  Code  §  35,  36  St. 

'11  Virginia   V.    Rives,  100   U.'  S.       at  L.   1087, 
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sons  applying  to  'remove  the  same,  a  copy  of  the  record  there- 
in, after  tender  of 'legal  fees;  f©r -such  copy,  said  clerk  so  offend- 
ing shall,  on  conTiction  thereof'  in  the  district  court  of  the 
United  States  to  which  said  action  or  proceeding  was  removed, 
be  fined  not  more  than  one  thousand  dollars j  :or  imprisoned 
not  more  than  one  year,  or  both.  And  the  district  couit  to  which 
any  cause  shall  be  removable!  under  this  •  chapter  shall  have 
power  to  issue  a  writ  of  certiorari  to  said  State,  court,  com- 
manding said  State  court  to  make,  return  of-.the:  record  in  any 
such  cause  removed  as  aforesaid,  or  in  which  any  one  or  more 
of  the  plaintiffs  or  defendants  have  complied  iwith  the  pro4 
visions  of  this  chapter  for  the  reinovaLof  the  same,  iahdi  enforce 
said  writ  according  to  law.  If  it  shall  be  impossible  for  the 
parties  or  persons  removing  any  cause  under  this  chapter, ;  or 
complying  with  the  provisions  for  the*  reinoval  thereof ^  to  ob- 
tain such  copy,  for  the  reason  that  the  clerk  of  said  State  court 
refuses  to:  ftimish  a  copy,  on  payment  of  legal  fees,  or  for  any 
other  reason,  the  district  court  shall  make  an- order;  requiring 
the  prosecutor  in  any  such  action  or  proceeding  to  enforce  for^ 
feiture'or  recover  penalty  as  aforesaid,  ito  file. a  copy  of  the  paper 
or  proceeding  by  which  the  same  was  commenced,  within  sUch 
time  as  the  court  may  determine;  and  in i default  thereof  the 
court  shall  dismiss  the  said  action  or  proceeding.  But  if  said 
order  shall  be  complied  with,  then  said  district  court  shall  re- 
quire the  other  party  to  plead,'  and  said  ■  action  or  proceeding 
shall  proceed  to  final  judgment.  The  said  district  court  may 
make  an  order  requiring  the  parties  thereto  to.  plead  de  novo; 
and  the  bond  given,  conditioned  as  aforesaid,  shall  be  discharged 
so  far  as  it  requires  copy  of  the  record  to  be  filed -as  aforesaid  "  ^' 
In^  cases  where  the  defense  depends  upon  the '  civil  rights  laws; 
"it  shall  be  the  duty  of  the  Clerk  of  the  State  court  to  furnish 
such  defendant,  petitioning  for  a  removal,  copies  of  said  process 
against  him,  and  of  all  pleadings,  depositions,  testinwny,  and 
other  proceedings  in  the  case.  If  such  copies  are  filed  by  said 
petitioner  in  the  district  court  on  the  first  day  of  its,  session,  the 
cause  shall  proceed  therein  in  the  same  manner  as  if  it  had  been 
brought  therfe  by  original  process ;  and' if  the  said  clerk  refuses 
or  neglects  to  furnish  such  copies,,  .the,  petitioner  may  thereupon 

la  Ibid.;    §  39,  re-enacting  18  St-       *t  L.  470.: 
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docket  the  case  in  the  district  court,  and  the  said  co'urt  shall 
then  hq.ve  jurisdiction  therein,  and  may,  upon  proof  of  such  re- 
fusal or  neglect  of  said  clerk,  and  upon  reasonable  notice  to  the 
plaintiff,  require  the  plaintiff  to  file  a  declaration,  petition,  or 
eomplaint  in  the  cause ;  and,  in  case  of  his  default,  may  order 
a  nOnsuit  and  dismiss  the  case  at  the  costs  of  ithe  plaintiff,  and 
such  dismissal  shall  be  a  bar  to  any  further  suit  touching  the 
matter  in  controversy.  But  if,  without  such  refusal  or  neglect 
of  said  clerk  to  furnish  such  copies  and  proof  thereof,  the  pe- 
titioner for  removal'  fails  to  file  copies  in  the  district  court  as 
herein  provided,  a  certificate,  under  the^  seal,  of  the  district 
court,  stating  such  failure,  shall  be  given,  and  upon  the  pro- 
duction -thereof  in  said  Stdte  court,  the  cause  shall  proceed 
therein  as  if  iio  petition  for  removal  had  been  filed."  * 

In  proceedings  against  revenue  officers  or  persons. having  de^ 
fenses'  under  the  revenue  laws,  or  persons  who  are  or  have  been, 
officers  of  either  House  of  Congress,  the  Revised  Statutes  pro- 
vide: "When  the  suit  is  commenced  in  the  State  court  by  sum- 
mons, subpoena,  petition,  or  another  process  except  capias,  the 
clerk  of  the  district  court  shall  issue  a  writ  of  certiorari  to  the 
State  court,  requiring  it  to  send  to  the  district  court  the.  record 
^.nd  proceedings  in  the  cause.  When  it  is  commenced  by  capias 
or  by  any  other  similar  for  mor  proceeding  by,which  a  personal 
arrest  is  ordered,  he  shall  issue-  a  writ  of  habeas  corpus  cum 
causa,  a  duplicate  of  which  shall  be  deliv§teji;to  the  clerk  of  the 
State  court,  or  left  at  his  office,  by  the  marshal  of  the  district 
or  his  deputy,  or  by  some  person  duly  authorized  thereto;  and 
thereupon  it  shall  be  the  duty'  of  the  State  court  to  stay  all  fur- 
ther proceedings  ill  the,  cause,  and  thesujit  or  prosecution,  upon 
delivery  of  such  process,  or  leaving. the  same  as  aforesaid,  shall 
be  held  to  be  removed  to  the  district  court,  and  any  further  pro- 
ceedings, trial,  or  judgment  therein  in  the  State  court  shall  be 
void,  And  if  the  defendant  in  the  suit  or  prosecution  be  iii 
actual  dustpdy  or  mesne  jJrocess  therein,  it  shall  be  the'  duty  of 
the  marshal,  by  virtue  of,,th^  writ  of  habeas  corpus  cum  causa, 
to  take  the  body  of  the. defendant  into,  his  custody,  to  be  dealt 
with  in  the  cause  according  to  law.  and  the  order  of  the  district 
court, 'Or;  in' vacation,  of  any  judge  thereof;  and  ify  upon  the 
removal  of  such  suit  or  prosecution,  it  is  made  to  alppear  to  the 

2  Jud.  Code,  §  31,  re-enacting  U.S.  11.'^.,  §  64l. 
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district  court  that  no  copy  of  the  record  and  proceedings  therein 
in  the  State  court  can  be.  obtained,  the  district  court  may  allow 
and  require  the  plaintiff  to  proceed  <ie  novo^  and\  to  file  a 
declaration  of  his  cause  of  action,  and  the,  parties  may  there- 
upon proceed  as  in  actions  originally  brought  in  said  district 
court.  On  failure  of  the  plaintiff  so  to  proceed,  judgment  of 
non  prosequitur  may  be  rendered  against  him,,  with  costs  for 
the  defendant."'  It  has  been  held  that  an  order  of  a  State 
court,  directing  its  clerk  to  certify  the  record  after  a  removal, 
is  not  appealable.*  A  formal  motion  to  docket  the  cause,  after 
the  transcript  has  been  filed,  is  not  necessary.' '  The  transcript 
should  regularly  be  filed  by  the  petitioner  for  the  removal ;  ® 
even  when  he  is  a  revenue  officer.''  Any  party  may,  however, 
file  the  transcript  by  leave  from  the  District-  Court  of  ;the 
United  States,'  or  even  without  such  leave;*  at  least  when  im- 
mediate action  in  the  case,  to  protect  his  interests,  is  required; 
It  is  not  the  duty  of  the  clerk  of  the  State  court  to  file  the 
transcript.'"  The  transcript  must  contain  copies  of  the  plead- 
ings in  the  cause ;  '^  of  all  depositions  on  file  in  the  State 
court ;  '^  of  all  ancillary  proceedings,  such  as  garnishee  proceed- 
ings in  another  county  in  the  State ; "  and  also,  it  has  been 
held,  of  all  entries  in  the  journals  of  the  State  courts.'*  An 
omission  of  a  small  part  of  the  record  is  not  a  ground  for  a 
remand;  but  may  be  cured  upoh  a  suggestion  of  a  dinlinutioli 
of  the  record."    It  has  been  said  that,  where  the  Federal  Court 

5  Jud.  Code,  §  33,  re-enacting  U.       855 ;   Mills  v.  Newell,  41  Fed.  529 ; 
S.  E.  S.,  §  643.  Thompson   v.   Chicago,  St.  P.  &  K. 

4  Mayo  V.  Dockery,  37   S.  E.  62,  C.    Ey.    Co.,    60    Fed.    773:,    Coeur 

127  N.  C.  1.  ■  ^  d'Alene  Ey.  &  Nav.  Co.  V.Spalding, 

s  Glover  v.  Shepperd,  15  Fed.  833  C.  C.  A.,  93  Fed.  280.    See  Delbanco 

(11  Biss.  572).  V.  Singletary,  40  Fed.  177. 

6  Hatcher's  Adm'x  v.  Wadley,  84  10  Hatcher's  Adm'x  v.  Wadley,  84 
Fed.  913.  Fed.  913.  ; 

7  Virginia  v.  Felts,  133  Fed.  85.  ^1  McBratney    v.    Ugher,j   1    Dill. 

8  Mahoney  M.   Co.   v.   Bennett,   5  367. 

Sawy.  141;   Commercial  &  S.  Bank  12  Miller  v!  Tbbin,  18  Fed.  609. 

V.  Corbett,  5  Saw.  172;  Hartford  &  18  Woodward   Lumber   Co.  v.   Vi- 

C.  W.  E.  Co.  V.  Montague,  94  Fed.  zard,  144  Fed.  982.                 ,,  i 

227.     Contra,  K.  C.  &  T.  E.  Co.  v.  1*  Probst  v.   Cowen,  91   Feds  ft29, 

Interstate  Lumber  Co.,  36  Fed.  9;  931. 

Hamilton  v.  Fowler,  83  Fed.  321.  15  Prbbst  v.  Cowen,  91   Fed.  929! 

9  Anderson  v.   Appleton,   32   Fed. 
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has  sessions  in  diffei'eat  places  in  the  district,  the  xe'cbrd  should 
be  filed  in  the  clerk's  office  at  that  place  where  the  suit  was 
pending  in  the  State  court,  or  in  the  neai-est  and- most  conven- 
ient place  thereto.^*  But  it  seems  that  the  filihg  of  the  record 
in  another  office  of  the  clerk'  of  the  Federal  Court,  if  made  in 
due  time,  ist  not  a  ground  for  a  remand."  If  the  Federal  court 
has  terms  at  different  places  within  the  district,  it  is  the  safer 
practice  to  file  the  transcript  before  the  first,  wherever  the 
same  may  be  heldl'*  It  has  been  held  that  the  defendant  is 
not  in  default,  because  he  postpones  filing  his  transcript  while 
he  is  awaiting  the  action  of  the  State  court  upon  his  petition; 
although,  in  consequence,  the  filing  is  not  made  until  after  the 
statutory  time.^"  If  a  reasonable  excuse  for  the  delay  exists, 
leave  is  usually  given  to,  file  a  transcript  after  the  statutory 
time.^^  Under  a  previous' statute,  it  was  f«id  that  the  ques- 
tion whether  the  defendant  had  a  reasb-naole  excuse  for  his 
delays  in  filing  the  transcript  rested  in  the  discretion  of  the 
Federal  Court  and  would  not  be  reviewed  by  appeal  or  writ  .of 
error.**  Misinformation  from  the  clerk  of  the  'Federal  Court 
as  to  the  time  when, the  record  should  be  filed  was  held  to  be  a 

l«Cobb  y!  Glo.be  Mutual  Life  Ins,  643,    646.      <loMrai    Cobb    v.   Globe 

Co.,  F;ed,  Cas.  No.,  2,921   (3  Hughes,  Mutual  Life  Ins.  Co.,  3  Hughes-  452i 

ioiy.     Contra,  Hatcher's  Adm'x  V.  Fea.  Cas;  No.  2,921. 

Wadley,  .84  Fed.  913, . 916    (holding  Zl  Bright   v.   Milwaukee  &  St.  P. 

that  it  should, be  filed  at  the  place  R.   Co.,   14   Blatchf.   214;    Railroad 

where    the    first    session    is    held).  Co.  v.  Koontz,   104  U.  S.  5,  26  L. 

See   Hendersou   v.   CabelJ,   43    Fed.  ed.  643 ;   St.  Paul  &  C.  Ry.  Co.  v. 

257- .,      ,                                              i.  McLean,  108  U.  S.  212, 216,  27  L,  ed. 

" Henderson    v.    Cabell).  43   Fed.  703,  704;  Kidder  v.  Featteau,  2  Fed. 

257. '\.             ,;                 I   :         .;.  616    (1   McCrary,   323);    Woolridge 

19  Hatcher's  Adm'x  v,  .Wadley,  84  v.,  MoKenna,   8    Fed.   650;    Hall   v. 

Fed.  .913.  ,  Ojf.   Goldberg,   Bflw^n  &  Srooks,    14   Fed.    113    {21    Blatchf. 

Co.  ,v.   German   Ins.   Pg.,,,  ;152,  Fed.  167);    Winehell   v.   Coney,   27   Fed. 

831.,  (7p»tra,,/,Cobb   v.   Globe:  Mut-  482,;,  Powell   v.  Hill,   2S  Fed.  433; 

ual  Life  Ins.  ,Co.,   3   Hughes,   452,  McGregor  v.  McGMis,  30  .Fed.  388  ;■ 

Fed.   Cas.   No,  2,921    (holding  that  Lueker    v.    Phoenix   Assur.    Co.,    66 


it  is.gjifficient,  if  the  record  is  filed  Fed.  ,i61i;    Chase    v.    Erhardt,    198 

befpre  .the  first  term  ,  held  in  that  Fe(J.  3Q5. 

place  in ,  thp, district  nearest  to  the  ,  22  McLean   v.   St.  Paul  &,  Cj   Ry. 

ciec^'s  ofHqe  of  ,th,e  gtate  ppurt),-    ,  Co.,  Fed;  Cas,  No.  8,892  (16  Blatclit. 

'm  Kelly  v..  Chicago  ffc  A,  Ry.  Co.,  3Q9)  ;  affirmed  St.  Paul  &  C.  R.  Co. 

1^^  Fed.  286.     See  Railroad  Co.  v.,  v..  McLean,,  108  U.  S.  212,  2   Sup. 

Kopntz,  ,i04  U;.  S.  5,'.ip,  26  L.  ed.,  Ct..498,  27  L.  ed.  703. 
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snffipieii,t  excuse."'  If  the  removing  party  is  forced  by  his  ad- 
versary to  remain  in  the  State  cpurt,  such  adversary  waives  the 
stati^tpry,  requirement  as  to  the' time  of  filing  th©  record,  until 
thp  State  court  lets  go  of  its  jurisdiction.**  Where  but  two  terms 
of  the  Federal  .coiirt  had  elapsed: subsequent  to  the  removal, 
and  the  only  excuse  for  the  delay,  wag  an  affidavit -by  i  the  de- 
fendants' couns.el;  that  they  and, the  defendants  ha,d-paid  the 
clerk  for  the  record  and  understood  that  it  was  the  clerk's  duty 
to  transmit  the  same;  it  was  held  that  the  laches  was  inexcus- 
able, and  that  the  cause  must  be  remanded.*' 

%  S54.  Proceedings  in  the  State  courts  after  the  re- 
moval. The:  State  court  has  the  power  ;to, examine  the  peti- 
tion and  bond,  in  order  to  ascertain,  whether  they  are  sufficienti 
If  they  are  insufficient,  _  it,  may  disregard  them  and  proceed 
with  the  suit.^  Where  the  question  is  doubtful,  it  seems  to 
be  the -better  practice  for  the  State  court  to  take  no  action  until 
the  Federal  court  has' passed  upon  a  motion  to  remand  i  the 
cause.*.  But  its  decision  is,  si^bjpet  to  the  rfview  of  the  Federal 


23  Burgiinder  v.  Browne,  59  Fed. 
497.     ■ 

24  Railroad  Co.  v.  Koontz,  104  U. 
S.  5,  16,-  .26  L.  ed.  643,  646;  Kelly 
V.  Ghieago  &  A.  Ey.  Co.,  122  Fed. 
286.  Contra,  Hatcher's  Adni'x  v. 
Wadley,  84  Fed.  913. 

.   25  Hatelxers  Adm'x  v.  Wadley,  84 
Fed.  913. 

,  §  554.  1  Amory  v.  Amory,  95  U. 
S.  186,:  24  L.  ed.  428;  Yulee  v.  Vose, 
99  U;  S.  539,  545,  25  L.  ed.  355; 
Phoenix  Ins.  Co.  v.  Peehner,  95  U. 
U.  185,  24  L.  ed.  427;  affirming 
Peehner  v.  Phoenix  Ins.  Co.,  65  N. 
Y.  195. 

2  Stuart  V.  Bank  of  Staplehurat, 
57  Neb.  ■569,  5f6';  ICamenicky  V; 
Oatteral  Printing  Co.,  N.  Y.  Sup. 
Ct.  Sp.  Tm.,  per  Brady,  J.,  N.  Y. 
L.  J.  August  5  and  16,  1911.  Re- 
moval Cases,  100  U.  S.  457,  474,  25 
L.  ed.  593,  599 ;  Gregory  v.  Hartley, 
113  U.  S.  742,  5  Sup.  Ot.  743,  28 
L.  ed.  1150;  Stone  v.  South  Caro- 
lina, 117  U.  S.  430,  6  Sup.  Ct.  799, 


29  L.  ed.  962;  Tennessee  v.  Bank  of 
Commerce,  162  U.  S.  454,  14  S.  Ct. 
654,  38  L.  ed.  511;  JEx  parte  Gr\m- 
ball,  61  Ala.  598 ;  Ex  parte  Motile 
&  0.  R.  Co.,  63  Ala.  349;'  Colorado 
Fuel  &  iron  Co.  v,!  Four  Mile  Ry. 
Co.,  29  Colo.  90,  66  Pae.  902;  Cars- 
well  V.  Schley,  59  6a.  17;  Indiana- 
polis, B.  &  Yf.  Ry.  Co.  V.  Risley,  50 
Ind.  60;  MoWhinney  vl  Brinker,  6i4 
Ind.  360;  State  ex  rel.  Jumel  v. 
Johnsbii,  29  La.  Aiiin."399;  State_y. 
Murray,  47  La.  Ann.  1424,  17  South. 
832;  Jaeksen  v.  Alabama  Great 
Southern  R.  Co.,  58  Miss.  648 ;  Hick- 
man V.  Missouri,  K.  &  T.  Ry.  Co., 
151  Mb.  644,  '52  S.  W.  351;',  Blair 
V.  West  Point  Mfg;  Co.,  7  Neb.  146; 
Trester  v.  Missouri  Pac.  Ry.  Cfo.,  23 
Neb:  242,  36  N.  W.  602;'  Stuart  vJ 
Bank  of  Staplehurst;  57  Neb.  569, 
78  N.  W.  298;  National  Docks  & 
N.  3'.  Junction  Connecting  Ry.  Go. 
V.  Pennsylvania  R. '  Co.,  52  N.-J. 
Eq.  (7  Dick!)  .58,  28  Atl.  71;  Law-. 
son  V.  Richmond  &  D.  R.  Co.,'  112 


.§    554]>EOOEEDI]5rGS-m   state   OCiURTS   aftee  eemoval.  188'3 


court.*'.  Ifj  the- petition"  and' bond  are'suiSdient,  it  is  divested 
of  jurisdiction  over  the  case.  The- '  Stalte '  cotirt '  has  no  'power 
to  try  questions  of  fact  arising  upon  the  petition;  but  must 
accept  the  facts  4;hferein'£^leged  a^'  true.*  'As'  soon  as  a  suffiqient 

Tk.  6.  390,  17  S.  i^r'l69;  Bradley 
vJEaiIroa,a'Co.,li^' IT.  0.744;, How- 
ard' vi-  Eallway;  Co.,  j,22  N,  C.  944, 
9^3,  954',  ,29  S..li,  77ii';  ^ebnain  v. 
%itherp  Bell'ajei.'  Co.,  :i26'N,  C. 
831^  65' E.k.AV  915,,  3jS  "S. /El' 269; 
'i^tafg  W'Soiitiiprn  Pac.  Co.,  23  'Or. 
i^^';''Wil,liaiiis'v;'_  Adkins,  46'  T^eitfii, 
•(8'qbidw.)'  6l8';''i?exaa  &  P.,  Ry.  itio, 
vl'Mcl'l'Iister,  59  Texl  l34£i.'  But  see 
Brodhead  y.  Shoemaker^  85  Ga.  7.2^,, 
II 'S.  Ei  84S';r,E,ot)ertson'v!;Kettell, 
b4  N.  H.  430, 'i4  Atl.  W,  It  has 
been  lielA:  tha,t  it  is  thje  duty  of 
the  court,  ,and  not',  of  tniej  clerk,  to 
determine  tlie.suificienoy  of,  the  bond 
l^outhern  Pac...  Co.  v.  Harrison,  tS 
Tex'.'  i03,  11  S.  Wi;  168;  and  that 
an  a,cqeptaii,ce  and  approval  of  the 
bond  and  petition  pannpt  be  re- 
viewed! by  anotii,er  j.udge,.  except 
upon  a  motion  to  set  the  same 
fside.'  Occum  Co.  ,y,  A.  So  W. 
Spra^e  Mfg.  Co.,  35  Conn.  '496.     , 

3  Kern  y.  Huidekoper,  103  U.  S. 
485,  26  L.  ed'.  354;  Field  v.  Lowns- 
(lale.  Fed,  Gas.  No.  4,769  (Deady, 
288)  'ipriited  State's  y.  Judges,  Fed. 
Casl  JTo.  I5,50i;',  Taylor  v,  Rocke; 
felier,',J:ed..'i3a8i: 'No.  13,8p2;  "Trad- 
ers' liank  J.'  Tallmadge,  ?'  Fed.  363 
j:26  Blatclif.  39) ;  ■jiyalkery.  O'NeUl, 
S's  Fed.  374';  Postal  Tel.  Cable  Co! 
v^,''^buthern  'Ry-;  Co;,-,j88,'Fed,!,  8,03; 
Broadhead  v.  Shoemaker,  85  Ga, 
728,  li  B.'^.  845;  Louisifn^a, State 
Bank  v.  Morgan  (Lojiisiana),  4 
Stairt! '  ( N.,',S. )' ,  344 ; '  F^rncropk  Mfg. 
Co. '  v.  .BArnuin  ,,'Wire  &  I.  'Works, 
g4  Mieii,'' 552^  20  N.  'w.  582;  Jackr 
soil  V.,.  Ala^,ama  Great  Southern  R. 
C'oi,  5S^  MissV  648,;  .National  ^IJnjon 
JBanTs'v.  iJodge,  42  N.  J.  Law    (13 


Vroom.j  316;  Bell  v.  Dix,  49,N.,Y. 
232 ;  Chamberlain  y.  ,American  Nat. 
Life  !&;  Trust  Co.  (New  .Yorik),  11 
Hun,  370;  Sorthern  Pao.  R.  Co.  v. 
Si:p]S![ullen,.86  Wis.  50^,  56.;N.' yv;. 
629.','  .'  ^,.  ^_  ^  '  .'  ,'',"■■ 
^  4  Burlington^' C.  R.  &  N.' Ry.  Co. 
■y!  Dunn,  122  U.  S.  513,  ,7 'Sup.  ,Ct. 
126^,  30,  L.  eid.  1159;,, Kansas  City, 
'Ft.'.S,  &.M.  R.;,0o.  y,  ipaughtry,  1,38 
tr.'.S.  298,  11  Sup.,Ct.  306,34  L,.ed- 
963;  affirming  88  Tenn.  (4, Pickle) 
721,  .13  S,  Wi  698;  Sinclair  v. 
Pierce,  50  Fed.  851;  Powers  y. 
Chesapeake  &  O.  R.  ,  po„ ,  65  ,Fed. 
129.;  judgment  aiffirmed,  163  U.  ,S- 
92, '  18  Sup.  Gt,  26,4,  42  L.  ejd.  673 ; 
Fideiity  Trust  &  Safety- Vault'  Co. 
V.  Newport  Ne\^s  .&;  M.  'V.  Co.,  70 
Fed.  403;  Sh^ne,  v.  Butte  Electric 
Ry.  Co.,  150  ,  F^d.. :  801  ^  Stix ,  v. 
Keith, ,  90  .Ala,'  121,  7  South.,  423 ; 
'Horany.  Strachan,  82  6a.!  566,  9. p. 
E.  429;  Southern,  Ry.  Co.  v.  Hud- 
gins,  107  Ga,  334,  33  S.  E.  442; 
Western,  Union  Tel.  Co.  v.  Horack, 
9  111.  ,App,.,309;  Van  Horn  y.  Litch- 
field, 7P  Ipw,^,,  11,  ,29;N.  W.  783; 
Byson  v.  McPherspn,'  ^li^^"^^' ,437, 
32' N,  w'.  418 ; ,  Hardwick  y.  Kean, 
95  Ky,  563,  26  S.  'W.  589;  Guinault 
v!,  Louisyilie  &  N.  R.  Co.,  42  La. 
Ann.  52,  ,7  South.  62;  Craven  v. 
Turner,  82  Maine,' 383,  19  Atl.  864; 
Roberts  y.  Chicago,  St.  P.,  M.  &  6. 
Ry.  Co.,  48  Mi'nn,  52l,  51  .N.^  'W. 
478 ;  Town  of  Monroe  v,  Connecticut 
River  Lumber  Co.,  66  nI  H.'  628,  32 
Atl.  152.  ,  porctra, ,  .Orosoo  y.,,Gag-' 
liardo,  ^22,,  Gal. ,  83 ;  Relawarfe  -e! 
Const,  Co.  v.  Pavenport  &  St.  P. 
Ry . ,  iCo.,  46  Iowa,  406 ;  Burch  v. 
Davenport  &  St.  P.  R.  Co.,  46  Iowa, 
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bond  and  petition  are  (filedi  and  presented,  all  subsequent  action 
by  the  State  court  is  void.' i 


449 ;  Dunne  v.  Burlington,  iC.  R.  & 
N.  e!  Co.,  35  Minn!  73,  27  N.  W. 
448;  Disbrow  v.  Driggs,  16  How.  Pr. 
(N.  Y.)  346;  8  Abb.  Pr.  (N.  Y.) 
305,  note;  Miller  v.  Kent,  60  How. 
Pr.  (N.  Y.)  451;  Levy  v.  O^JSTeil 
(New  York),  14  Abb.  Prac.y(N.  S.) 
63;  Glark  v.  Opdyke  (New'  York), 
10  Hun,  383;  Southern  Pac.  Co.  v. 
Harrison,  73  Tex.  103,  11  S.  W.'  168. 
5  Kern  v.  Huidekoper,  103'  U.  S. 
'485,  26  L.  ed.  354;  National  S.  S. 
Co.  V.  Tugman,  106  U.  S.'  118,  1 
Sup.  Ct.  68,  27  L.  ed.  87;  Stone  v. 
South '  Carolina,^  117  U.  S.  430/  6 
Sup.  Ct.  799,  29  L.  ed.  962;  Mis- 
souri PacJ  Ry.  Co.  v.  Fitzgerald,  160 
U.  S.  55(6,  16  Sup.  Ct.  389,  40  L. 
ed.  536;  Matthews  v.  Lyall,  Fed. 
Cas.  No.  9,285  (6  McLeaii,  13)  ;  U. 
S;  V.  Judges,  Fed.  Cas.  No.  15,501 ; 
State  V.  Tiederriiann,  10  Fed.  20,  (3 
MeCfary,  399 )  ;  Wellman  v.'  How- 
land  Coal  &  Iron  Works,  19  Fed. 
51;  McCulloiigh  V.  Large,  20  Fed. 
.309;  North  Carolina  v.  Sullivan,  50 
Fed.  593;  Shepherd  v.  Bradstreet 
Co.,  65  Fed.  142;  Wills  v.  Baltimore 

6  0.  R.  Co.,  65  Fed.  532;  Monroe  v. 
Williamson,  81  Fed.  977;  Postal 
Tel.  Cable  Co.  v.  Southern  Ry.  Co., 
88  Fed.  803;  Anderson  v.  United 
Realty  Co.,  222  U.  S.  Id4,  56  L.  ed. 
144,  a  separable  controversy;  In- 
dianapolis, B.  &  W.  Ry.  Co.  V.  Ris- 
ley  (Indiana),  50  Ind.  60,  Wilson, 
572;  Rosenfield  v.  Adams  Exp.  Co., 
21  La.  Ann.  233;  Stanley  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  62  Mo.  508; 
Beery  v.  Chicago,  R.  I.  &  P.  R.  Co., 
64  Mb.  533;  Powell  v.  Chicago,  R. 
1.  &  P.  R.  Co.,  64  Mo.  544;  Winsiow 
V.  Collins,  110  N.  C.  119,  14  S.  E. 
512;  Blair  v.  West  Point  Mfg.  Co., 

7  Neb.  146;   National  Union  Bank 


y.  Dodge,  42  N..  J.  La,w  (13i  Yrpom.) 
316;  Stevens  v.  Phoenix  Ins.  Co.,  41 
N.  Y.  149;  Bell  y.  Dix,  49  ISf.  J. 
'232 ;.  Shaft  v.  Phoenix  Mut.  Life  Ins. 
Co.,  67  N.  Y.  544,  23  Am',  Rep.  138; 
Benedict  y..  Dixon, -47  S.  Y.  Super. 
Ct.'  (15;j.  &  S.)^  477;  Erisma-n  y. 
Pidcock,  62  How.  'Pr.'  ( jj., "Y. )  327 ; 
Bushnell  y.  Parker  Bros.  &  Co.,  59 
Hiin  :(N.  Y.)  625,  13  N.  Y.  Supp. 
695;  S'tate  V.  Dunlap'  65  N.  C.  491, 
6  Am.lRep,  746  (after  removal  un- 
der the  civil  rights  law)  ;  Shelby 
V.  Hoffman,  7  Ohio  St.  450;  Rich- 
ardson V.  Jenks  (Ohio),  47  N.  E. 
49;  Hall  v.  Stevenson,  19  Oregon, 
153,, 23  Pac.  887;  Pelzer  Mfg.  Co. 
v.  Sun  Fire  Office  of  London,  36 
S.  C.  2l3,  15  S.  E.  562;  Williams 
V.  Adkins,  46  Tcnn.  (6  Coldw.)  615; 
Southern,  Pac.  Ry.  Co.  v.  Harrison, 
73  Tex.  103,  11  S.  W.  168;  City  of 
Ashland  v.  Whitcomb,  121  Wis.  646, 
98  N.  W.  531.  It  has  been  beld: 
that  an  amendment  reducing  the 
same  claim  below  the  jurisdictional 
amount  may  be  allowed  in  the  State 
court,  after  the  defendant's  counsel 
has  stated  to  the  court  that  he  had 
a  petition  for  a  removal,  but  the 
paper  lias  not  beeii  formally  pre- 
seiite4  nor  filed.  Mullin  v.  Blumen- 
thal  (Delaware),  39.',AtL  ,991.  It 
has  been  held :  that  the  State  court 
cannot  set  aside  its  pi^der  pf  removal 
after  it  has  been  made.  Livermore 
v.  Jenks,  11  How.  Pr.  (N.  Y.)  479; 
Chamberlain  v.  American  Nat.  Life 
&  Trust  Co.,  11  Hun  (N.  V.)  sYo; 
See  Occum  Co.  v.  A.  &  W.  .Sprague 
Mfg.  Co.,  35  Conn.  496;  Winchell  v. 
Coney,  54  Conn.  24/  5.  Atl.  ,354; 
Thatcher  v.  Rankin  (New  York),  2 
How.  PV;  (N.  S.)  459.  Go'nira, 
Larson  v.  Cox,  39  Kansas,  631,  18 
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It  i^  usually, he].d  that  a  State  court  cannot  review,  by  appeal 
or  writ  of  error,  an  order  granting  a  removal."    No  State  "court 


Pac.  892 ;  Lamblin  v^Cox,  40  Kan- 
sas, 311,  19'Fac.'V09;'Seth  v.  Cham- 
b'erlamei'ii'lild.  186;  Lalor  V.  Dun- 
ning, 5B  Ho;w.  Pr.  (N.  tY.)  209; 
Heiidprson,)!.  Cabpjl,  83  Tex,  541,  19- 
S.  W.  287.  It  has  been  held:  that,' 
after  a  removal,  the  State  court 
may  'allow  the  substitution  of  a  new 
delivery    bond    f or  i  ithat    formerly 

filed,, and  the  withdrawal  pf  the  for-, 

■  ?     ''>!!:;      -',11.,  -  i  w  J    i  M    I 

mer,  bond  (Kamsey  v.  Coolbaugh,  13 
Iowa,  164)  ;  that  it  may  modify  its 
former  order  of  discontinuance  as  to' 
part  of  the  defendants,  so  as  to  pre- 
serve their  rights  upon  an  injunc- 
tion bond  given  by  the  plaistiff 
(Benedict  v.  Dixon,  47  N.  Y.i  Super. 
Ct.  (15  J.  &  S.)  3790;  and  that, 
after  removal, !  an  iappealL  will  lie 
from  a  prior  orderi' discharging'  a 
sheriff  as  defendant  and  substitut- 
ing a  creditor  in  his  plaee;  Sunberg 
V.  Babcock,  61  Iowa,  601,  16  N.  W. 
716;  Fliiitv.  Coffin,  C.a  A.,  176 
Fed.  872 ;  Stevenson  v.  Illinois  Cent. 
R.  Co.,  192, Fed.  956.,  It  cannot  take 
a  default,  Mattoon  v..  Hinkley,  33 
HI.  208;  Stoker -v.  Leavenworth,  7 
La.  390;  nor  dfeeide  a  motion  to  dis- 
missj  which  is  -already  pending. 
Chambers '  V.  Illinois  Cent.  R.  Co., 
104;Io\i^a,  238,  73  N.  W.  593. .  Gon. 
tro,  Edgaiton  v.  Webb,  .41.  Ga.  417 
(holding  that  a  motion  to  dismiss 
a  writ,  tofn  error  takes  preeedenee 
over  an  application  for  a  removal )  ; 
nor  appoint  a  receiver,  Fayette 
Title  &  Tr.  Co.  v.  Maryland;  P.  & 
W.  v..  Tv  &  T.:  Co.,  180  Fed.  928; 
nor  assess  the  damages  upon  an  in- 
junction bond,  Byrne  v.  Lathrop, 
Shea  &  Henwood  Co.,  60  itisc.  (N. 
Y.)  350.;;  nor,  -it  has  been  held, 
grant  i  stay  of  proceedings.  Bell  v. 
Dix,  49  N-j  Y.  232.    .See  Vose  v.'  Yuv 


lee,  64  N.  Y.  449;  affirming  4  Hun, 
628;'rera-sed  99  U.  S.  539,  25  L. 
ed  355.  But  after  the  settlement 
and  discontinuance  of  the  suit  in 
the  Federal  court,  the  State  court 
enforced  the  attorney's  lien,  Oishei 
V.  Met.  St.  Ry.  Co.,  117  App.'  Div^ 
(N.  Y.)'  110.  -It  has  been  held:  that 
proceedings  in  a  State  court,  under 
an  order  for  removal,  are  stayed  by 
an  appeal  therefrom  to  a  State  court 
of  review  and  the  takilig  of  sucW 
steps  as  would  -  procure  a  'stay  of 
proceedings  upon  other  appeals. 
Bragg  V.  Tibbs;  44  Ga.  294;  BursoH 
v.  :^ational  Park  Bank,  40  Ind.  173, 
13  Am.  Rep.  285.  Contra,  EUerman 
Vi.  New  Orleans,  M.  &  T.  R.  Co.,  Fed. 
Cas.  No.  4,382  (2  Woods,  120).  It 
was  ,held,  that  a  -deifendant  jaay 
raise,  by  answer,;  the  question  of  a 
loss  of  jurisdiction  by  a  State  court, 
by  reason  of  proceedings  taken  under 
the  laws  of  the  Cnited  States 'for  a 
removal  of  the  .cause  to  the  Fedei^al 
courts;  and  upon,  proof  of  proceed- 
ings, taken  regularly  and  in,. strict 
accordance,  with  said  laws,  he  is  en- 
titled to  judgment  adjudging  all 
subsequent  proceedings  in  the  State 
court  void.  Shaft  v.  Phoenix  Mut. 
Life  Ins.  Co.,  67  N.  Y.  544,  23  Aiji. 
Rep.  138.  It  has.b'een  held  that  the 
State  court  has  not  even  the  power 
to'  enter  judgment  for  the  costs  of 
an.  apjpeal  to  x the  State,  appellate 
courts,  and  of  a  writ  of  error  from 
the  Supreme  Court  of  the  United 
States,  which  resulted  in  a  reversal 
of  its  order  denying  the  removal. 
National  S.  S.  Co.  v.  Tugraan,  ■  82 
Fed.  246,  27  C.  C.  A.  116. 

6  Akerly  t.  Vilas^  Fed.  Cas.  No. 
■119,  1  Abb.  (U.  S.),  284,  ,(2  .Biss., 
130)  ;  EUerman  v.  New  Orleans,  .M. 
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power,  by  appeal  or  otherwise,  to  rdvie'W  an  order  of'tbe 
Federal  court- gran  ting''  or  denying  a  motion  to  remand.''  A 
refusal  by  a  State  court  to  allow  a  cause  to  be  removed  can, 
when  the  Federal' court  has'^not  remanded"  the ^same,,  .usually  be 
reviewed  by  sjich  State- court  of ,  appeal  as. .has  jurisdiction 
over  the  other  questions  in -the  cause,  upon  an  appeal  from 
the  fihar  decree;  but' hdt 'by' a  direct  appeal  from' such  inte'r- 
iocutory' order.®     '..    '      '  '"'  ,    .,   .  ,  ,       ! 

If  the  State  court  continues  to  a.ot  in, a. case  that  has  be§n 
properly  removed,  its  final  judgment  may  be  'reversed  by  a  writ 
of  error  from  the  Supl-eitie  C6urt  of  the  United  States,  a.fter  it 
has  beein  affirmed  by  the  highest  cohrl;  of  the  State  in  whieb  a 
decision  in,  the  suit  can,  be  <  had;  "or  the  ,proceedings  may  be 


&  T.  R.  Co.,  Fed.  Cas.  No.  4,382  (2 
Woods,  120);  Sunberg  V.  Babcock, 
61  Iowa,  601,  16  N.  W.  716;  Eorn- 
croolc  Mfg.  Co.  V.  Barnum  Wire  &  I. 
Worksj  54.Mi(;b.  552,  20  N.  W.  582; 
T'argo  V.  McViokeii,  55  Barbour,  437, 
38  Ho-w.-Pr.,  (N.Y.>  1;  Keridrick'a 
Lessee:  v.MicQuary,  3  Tenn.  (Oooke) 
47-9;  Durliam  v.  Southern  Life  Ins. 
Co.,  46 -Tex. -.182.  Vohtraj  State  ex 
*el.  Coons  v.  Judge,  23  La.  Ann.  29 ; 
-Stone  V.  Sargent,  129  Mass.  503; 
Nevada  v.  Curler,  4  Nev.  445.' 

■?  Missouri  Pac.  By.  Cd.  v.:  Fitz- 
•g;erald,  160  U.  S.  556,  582,  40  L.  ed. 
536,  542;  May  v.State  Nat.  Bank, 
59  Ark;  614,  28'  S.  W.  431;' Gouer 
D'Alene  Ey.  &  Na;v.  Co.  V.  Spalding, 
6  Mdaho,  97,  53  Pac.  107 ;  Lewis  v. 
Weidenfeld  (Michigan),. '72  N.  ^  W. 
604;  SmithsoM.  Vv  Chicago-'  G.  Wi 
Ry.  Co.,  71  Minns  216,  73  N.  W. 
853 ;  Fitzgerald  v.  Fitzgerald  &  Mal- 
lory  Const.  Co.,  44  Neb.  463,  B2  N.. 
W.  899;  Jifkins'v.  Sweetzer  (Penn- 
sylvania), 33  Leg.  Int.  282,  2  Wkly. 
Notes  Cas.  591;  Pioneer  Sav.  & 
Loan  Co.  v.  Peck  (Texas),  49  S.^W: 
160 ;  Talbott  &  Sons  v.  Planters'  Oil 
Co.,  12  Tex.  Civ.  App.  49,'33  S.  W. 
■74,5 ;    Rio    Grande    W.    Ry.    Co.  '  v. 


Telluride  Power   Trajismiasion   Co., 
23  Utah,  22,  63  Pac.  995. 

8  Ryan  v.'  Mathews,  64  Iowa,  250, 
20  N.  W.  174.' 

9  Western  Union  Tel.  Coj  v.  Grif- 
fith, 104  Ga.  S6,'.  308.  E..420;  Mer- 
chants' -Despatch  Transp.  Co.  V. 
Joesting,  89  111.-152  (holding- that 
the  removal  papers  must  be  em- 
bodied in  the  bill  of  exceptions  with 
an  exception  to  the  decision  of  the 
court  refusing  the  removal,  or  else 
the  objection  will  not  be  consid- 
ered);  Peiree  V.  Walters,  164  111. 
560,  45  N.  B.  1068 ;  Nevada  v.  Cur- 
ler, 4  Nev.  445;  Shelby  v.  Hoffman, 
7  Ohio  St.  451;  Campbell  v.  Wal- 
len'S  Lessee,  8  Tenn.  585,  -Martiii'& 
Yerger,  2B6;  Texas  &  P.  Ry.  Co.  v. 
Davis  (Texas),  54  S.  W.^  381,  55  S. 
W. '562  (holding  that  the  fact,  that 
the  defendant,  after  the  denial  of 
his  petition  for  a  removal,  had  suc- 
cessfully defended  the  case  and  in- 
sisted upon  an  affirmance  of  the 
judgment,  did  not  prevent  a  re- 
versal). ! 

lOU.  S.  R.  S.,'§i  709;  Gordon  vi 
Longest,  16  Peters,  .97,  10  •  L.  ed. 
900 ;  Kanouse  v.  Martin',  14  How. 
23,  14  L.  ed.  310;  Kanouse  v.  Mar- 
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stayed  by  an  injunction  of  the  District,  Qonrt  of  the  United 
atjes,;  **  even,  it  has  Joem  held,  -wjien  the  State  is  the  plain- 


sumed  that  it  was  defective.  Bush 
V.  Kentucky,  107  U.  S.  a  10,  1 
Sup.  Ct.  625,  27  L.  ed.  354.  A 
defendant  who  makes  no  applica'- 
tion  for  a  removal  cannot  assign 
for  error  the  refusal  of  the  State 
court  to  permit  a  rempval  on  the 
application  of  other  (|efendants. 
Merchants'  Cotton-Press  &  Storage 
Co.  V.  Insurance  Co.  of  North  Amer- 
ica,. 151  U.  S.  368,  14  Sup.  Ct;  367, 
3.8  L.  ed.  IttSj"  Danville  Banking  Sfr 
Trust  Co.  V.  ^Parks,  88  111.  170. 
Wiiere,  in  a  suit  pending  before 
it,  a  State  court  dissolved  an  in- 
junction against  proceedings  to  sell 
mortgaged  premises  under  a  fore- 
closure already  had,  and  after  such 
dissolution,  the'  effect  of  which  was 
to  leave  in  force'  a  final  decree  of 
sale,  an  alien  defendant  petitioned 
for  removal  into  the  United  Statel 
Circuit  Court,  under  the  act  of  July 
27,  1 866,  and  the  State  court  re'- 
fused  to  grant  that  petition,  the 
defendant  not  excepting,  and  the 
ease  was  a;fterwards  taken  ito  the 
State  Supreme  Court  upon  an  ap- 
peal from  such  decree  of  dissolu- 
tion; held  that  the  Supreme  Court 
of  the  United  States  had  no  juris- 
diction to  review  such  decree  under 
U.  S.  E.  S.,  §  709.  Fashnacht  V. 
Frank,  23  Wall;  416,  23  L.  ed;  Sii' 
11  French  V.  Hay,  22  Wall.  250, 
22- L.  ed.  857;  Dietzsch'  v.  Huidei' 
koper,  103  U.  S.  494,  26  L.  ed.  497; 
Warren  v.  Ives,  Fed.  Gas.  No.  17,197 
(1  Fli^:  356) ;  Wagnei-  v.  Drake-,  31 
Fed.  849 ;  Baltimore  &  O.  E.  Co.  v. 
Ford,  35  Fed.  170;  Abeel  v.  Culbertt 
son,  56  Fed.  329.  Contra,  Fisk  V. 
Union  Pac.  E.  Co.,  Fed.  Cas.  No. 
4,827  <6  Blatchf.  362)';  Penrose  V." 
Penrose,  Fed.  Cas.  No.  10,958  (17 
Blatchf.  332 )  ;  Atlantic  Coast  Line 


tin,  15  How.  198,  14  I>.  ed.  660; 
Stone. v!  South  Carolina,  117  U.  S. 
4!30,  6  Suf).  Ct.  799,  29  L.  ed.  962; 
Oakley  v.  Coodnow,  118  U.  S.  43, . 
6,  Sup.  Ct-  944,  30  (L.  ed.  61;  Mis- 
souri Pac.  Ey.  Co.  V.  Fitzgerald,  160 
U.  S.  556,  582,  40  L.  ed.  536,  542; 
Missouri,  K.  &  T.  Ey.  Co.  v. 'Mis- 
souri E.  E.  &  Warehouse  Com'rs, 
183  U.  S.;  53,  46  L.  ed.  78;  Southern 
Ey.  Co;  V.  Allison,  190,  ;tj,  S..326,. 
47  L,  ed.  1078 ;  Cincinnati  &  T.  Ey. 
Co.  V.  iBohon,  200  U.  S.'  221,  50  L.' 
ed.  448 ;  State  ex  rel.  Jurael  v. 
Johnson,  29  La.  Aim.  399.  Where 
the  petition  for  the  removal  was 
reserved  for  the  decision  'of  the 
State  Supreme  Court,  which  dis- 
missed the  same  and  remanded 
the  cause  to  the  inferior  court  for 
further  proiseedings  according  to 
law,  it  was  held  that  the  Supreme 
Court  of  the  United  States  could 
not  review  this  decision  until  the 
termination  of  the  proceedings. 
Kimball  v.  Evans,  93  U.  S.  320,  23 
L.ted.-  920.  Where  a  State  court 
had  refused  -to  allow  the  removal 
of  a  caiise,  on  the  ground  that  the 
defendant  has  failed  to  prove  the 
diverse  citizenship' 'of  the  parties, 
and  has  proceeded  with  it  to  a 
final  decision;  on  writ  of  error 
to  the  State  court,  held,  that,  al- 
though the  case  was  not  within  the 
letter  -  bf  Eule  32,  which  pi'ovides 
that;'  where  a  writ  of  error,  or  an 
appeal  is  brought  under  the  act  of 
March  3,  18175,  it  might  be  advanced 
on  motion  and  heard  under  the  rules 
applicable  to  motions'  to  dismiss. 
Burlington,  C.  K.  &  N.  Ey.  Co.  v. 
Dunn,  ■  121  U.  S.  182,  7  Sup.  Ct. 
H14,  30  li.  ed.885.  In  the  absence, 
from  the  transcript,  of  the  petition 
for    the    removal,    it   will   be    pre- 
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tiff;.  ■'  but  such  a  motion  will  not  ordinarily  be  granted  before 
a  motion  to  remand  the  cause  has  been  decided,  unless  tlae  right 
of  removal  is  beyond  dispute."  The  Supreme  Court  of  the 
United-  States  will  not  grant  a  writ  of  prohibition  tp  prevent  .'a 
State  court  from  proceeding  in  a  suit  after  its  removal."  It 
'has  been  held  that  no  State  court  will  issue  a  writ  of  mandamus 
to  compel  the  State  court  of  first  instance  to  proceed  in  a  cause, 
which  it  has  Unlawfully  ordered  to  be  removed ; "  or  to  allow 
the  removal  of  a  cause,  the  removal  of  which  it  has  improperly 
denied." 

Accordance  to  the  preponderance  of  authority,  if  the  State 
court  proceeds  in  a  cause,  notwithstanding  an  attempted  re- 
moval, and  the  case  is  subsequently  remanded  because  of  want 
of  jurisdiction,  the  intervening  proceedings  in  the  State  court 
are  valid. ^''    The  defendant's  time  to  plead  is  not  suspended  by 


R.  Co.  V.  Daniels,.,  175  Fed.  302, 
where  it  was  claimed  that  there 
were  sham  defendants  fraudulently 
joined  for  the  purpose  of  defeating 
the  jurisdiction.  In  Illinois  Cent. 
K.  R.  Go.  y.  Sheegog„,217  U.  S.  599, 
where,  after  a  motion  to  repiand 
liad  been  denied,  judgment  was,  en- 
tered in  the  State  court  in  favor  of 
the  plaintiff  and  in  the  Federal 
court  jn  favor  of  the  defendant,  it 
was  held  that  the  Federal  court  had 
no  power  to  enjoin  the  enforcement 
of  the  State  judgipent.  Where, 
after  the  removal  tp  a  Federal, court 
of  an  action  for  malicious  prosecu- 
tion on  a  charge  of  larceny,  the 
,  plaintiff  instituted  in  the  State 
court  a  second  action  for  malicious 
prosecution  on  a  charge  of  forgery 
connected  with  the  same  transac- 
tion, the  State  statutes,  not  permit- 
ting the  consolidation  of  the  two 
prosecutions ; ',  it  was  held  that  the 
Federal  court  should  not  grant  an 
injunction  against  the  prosecution 
of  the  second  suit.  Western  Union 
Tel., Co.  V.  Cooper,  182  Fed.  710. 

l^Abeel    v.    Culbertson,    56    Fed. 
329. 


13  Frishman  v.  Insurance  Cos.,  41 
Fed.  449;  Sinclair  v.  Pierce,  50  Fed. 
851. 

1*  Chesapeake  &  0.  E.  Co.  v. 
White,  111  U.  S.  134,  28  L.  'ed.  378. 

16  Francisco  v.  Manhattan  Ins. 
Co.,  36  Cal.  283.  Contra,  White  v, 
Holt,  20  W.  Va.  792;  Kleiber  v.  Me- 
Manus,  66  Tex.  48,  17  S.  W.  249. 

16  People  V.  judges  of  Nevp  York 
Common  Pleas, ,  2  Denio  (N.  Y. ) 
197;  People  V.  Judge, -21  Mich.  577; 
Nevada  v.  Curler,  4  NeT.  445;  Shel- 
by, V.  Hoffman,  7  Ohio  St.  450.  See 
Ex  'parte  State  Ins.  Co.,  50  Ala.  464. 
Contra,  Brown  v.  Crippin  i  (Vir- 
ginia), 4  Hen.  &  Munf.  173^ 

17  First  Nat.  Bank  of  Manhattan 
V.  King  Wrought  Iron  Bridge.  Co., 
Fed.  Cas.  No.  4,803 ;-,  Johnson  v. 
Wells,  Fargo  &  Co.,  91  Fed.;  1; 
Winchell  v.  Coney,  54  Conn.  24,  5 
Atl.  354;  Darton  v.  Sperry,  71  Conn. 
339,  11  Atl,  1052;  ,Edgarton  v. 
Webb,  41  Ga.  417;  Hunter  v.  Col- 
quitt, 73, Ga.  44;  Dahlonsga  Co.  v, 
Frank  W.  Hall  Merchandise  Co.,  88 
Ga.  339,  14  S.  E.  473;  Roberts  v. 
Chicago,  St,  P.,  M.  &  0.  By.,  Co.,  48 
Minn.  521,  51  N.  W.  478;  Johnson 
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the  petition  for  removal  if  the  same  is  defective  j'  and  upon  a 
remand,  made  after  the  statutory  time  has  expired,  judgment 
by  default  may  be  entered-  against  him.''  If  a  judgment  by 
default  has  been  theifeafter  entered  before  the  remand,  it  vs^ill 
n^ot  be  set  aside  for  want  of  jurisdiction  or  irregularity;"  al- 
thoxigh,  in  a  proper  case,'  it  may  be  opened'  on  terms.'"  It 
has  been  said  by  a  State  court  concerning  the  action  of  the 
Federal  court  upon  an  attentpt  to  remove  the  cause:  "If  it  shall 
take  cognizance  of  the  ^  cause,  no  view  which  we  njight  take 
of  the  impropriety  of  its  action  would  affect  it;  and  if  it  shall 
decline,  to  take,  cognizance  of  the  cause,  it  will  thereby  revive 
from  its  dormancy  in  the  court  of  the  State  and  be  proceeded 
with  as  having  been  pending  there  all  the  time."*' 

The  defendant  does  ,npt  waive  his  right  to  a  removal  by  mak- 
ing amotion  for  a  continuance  or  adjournment  in  the  State 
court,  when  suph  court  has  claimed,, still  to.  retain  its  jurisdic- 
tion;*' nor  by  then  filing,  an  answer  in  the.  State  court;"  nor 
by  then  consenting  to  plead  and  try  the  case  at  the,  next  term 
of,  such  court ;  **  nor  by  consenting  to  try  the  case  before  a 


V.  Gelston,  3  N.  J.  Law  (2  Pen- 
ning.) 668;  National  Union.  Bank 
V.  Dodge,.  42., N.  J.  Law  (13  Vroom.) 
316;  Hadley  V.  Dunlap,  10  Ohio  St. 
1 ; .  State  V.  Port  Royal  &  A.  Ey,  Co., 
45  S..  C.  413,  23  S.  E.  363;  Green- 
law V.  Williams,, 70  Tenn.  (2  Lea) 
533;  White  v.  Holt,  20  W.  Va.  792. 
But  see  Tucker  v.  Interstate  Life 
Ass'n,  112.  N.  g,  796,  17  s!  E.  532 : 
Bruce  V.  Gihson,  8  Ohio  Dee.  319, 
7  Weekly  Law  Bull.  94;  Seeligson's, 
Ex'i-s  V.  Texas  Transp.  Co.,  70  Tex. 
198,  7  S.  w!.  708.  Contra,  Parker's 
Adm'r  v.  Clarkson,  39  W.  Ya.  184, 
19  S.  E.  431;  Texas  &  P.  By,  Co. 
V,  Dayis  (Tejcasj,  55  S.  W.  562; 
Indianapolis,  B.  &  W.  Ey.  Co,  v. 
Eisljey,  50  Ind.  60,  63;  Tierney  ,v. 
Helvetia  .Swiss ^  Fire  Ins.  Co.,  126 
Appl  Div.  446.  See  also  Pechner  v. 
Phcenix  InSpCo.,  65  N.  Y.  195;' 
aiff'd.  as  PhoeniX;  Ins.  Co.  v.  Pechner, 
95  U.  S.  185,  24  L.,  ed.  427. 

1«  Kamenicky  v.  Gatteral  Printing 
Fed.  Prac.  Vol.  II.— 119. 


Co.,  N.  Y.  Sup.  Ct.  Sp.  Tm.,  Bis- 
choff,  J.,  N.  Y.  L.  J., November  22, 
1911;  in  which  the  writer  was  coun- 
sel. 

19  Tierney  v.  Helvetia  Swiss  Fire 
Ins.  Co.,  126  App.  Div.  446. 

20  Tierney  v.  Helvetia  Swiss  Fire 
Ins.  Co.,  126  App.  Div.  446,  450; 
Kamenicky  v.  Catteral  Printing  Co., 
N,  Y,  ^up.  Ct.  Sp.  Tm.,  Bisehoff,  J., 
N.  Y..  L.;  J.  Nov.  22,  1911. 

21  Indianapolis,  B.  &  W.  Ey.  Co. 
V.  Risley,  50  Ind.  60,  63,  See  also 
Carswell  v.  Schley,  59  Ga.  17,  22. 

,  22  Baltimore  &  0.;  E.  Co.  v.  Ford, 
35  Fed.  170;  Southern  Pac.  Co.  v. 
Harrison,  73  Tex.  103,  11  S.  W.  168. 

28  Avent  V.  Deep  Eiver  Lumber 
Co.,  174  Fed.  298. 

2*Waite  v.  Phoenix  Ins.  Co.,  62 
Fed.  769  (where  the  sti^lation  was 
made  after  the  State  court  had,  sub- 
sequent to  the  removal,  allowed  an 
amendment  of  the  summons,  so  as 
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referee;*'  nor  by  defending  upon  a  subsequent,  trial;**  nor 
by  argument  in  opposition  to  an  appeal  from-  an  order  of. 
removal  by  the  State  court  which,  was  reversed.*''  But  where 
thedefendant  had' applied  to  the  judge  of  the  State  coi;rt  foi' 
an  order  of  removal,  which  was  denied,  and  had  appealed  from 
siich  denial  to  the  State  Supreme  Court,, which  aiSrmed  the 
same ;  it  was  said  that  that  decision  must  stand;  until  it  was 
reversed  by  the  Supreme  Court  of  the  United  States;*'  Where, 
after  the  petition  and  bond  had  been  filed,  a  motion  was  made 
in  the  State  court  for  a  removal,'  which  was  denied  as  prema- 
ture, and  the  defendant's  counsel  then  asked  leave  to  withdraw 
his  na^otion  for  the  time  being,  which  was  granted;  it  was  held 
that  the  removal  did  not' take  effect,  and  that  the  State  court 
retained  'jurisdiction,  until  a  subsequent  motion  was  made 
and  gTainted.*^  It  was  held  that  the  right  to  a  removal  was 
Avaived  when,  contemporaneously  with  his  petition,  the  party 
obtained  from  the  State  Supreme  Court  a  certiorari  to  remove 
the  record  thereto  for  review.'" 


to  reduce  the  sum  claimed  bolow  the 
jurisdictional  amount) . 

«5  National  S.  S.;Co.  v.  Tugirian, 
]06  U.  S.  118,  1  Sup.  Ct.  58.;  27  L. 
ed,  87. 

26  Insurance  Co.  v.  Dunn,  19 
Wall.  214,  22  L.  ed.  68;  Removal 
Cases,  100  U.  S.  457,  25  L.  ed,'593; 
Richards  v.  Incorporated  Town  of 
Rock  Rapids,  31  Fed.  505;  State  y.^ 
Sullivan,  5'0  Fed.  592 ;  '  McM.ullen  v.^ 
Northern  Pac.  R.  Co.,  57  F^d.  16;' 
Kirby  v.  Chicago  &  N.  W.  R.  Co., 
106  Fed.  551;  Stix  v.  Keith,  90  Ala. 
121,  7  South.  423;  Upham  y.  Sco- 
ville,'40  Ark.  170;  Little  Rock,  M. 
R.  &  T.  By.  Co.  V.  Iredell,  50  Ark. 
388,  8  S.  W.  21 ;  Herryf ord  v.  Mtna, 
Ins.  Co.,  42  Mo.  148;  Erie  Ry.  Co. 
V.  Stringer,  32  Chip  St.  468;  North- 
ern Pac.  R.  Co.  V.  MoMullen,  86 
Wis.  501,  56  N.  ,W.  629.  Contra, 
Home  Ins,  Co.  v.  Curtis,  32  Mich, 
402  (where  the  defendant  failed  to 
call   the   attention   of  the   court  ,tp 


the  filing  of  the  petition  and  bond)  ; 
Marekwald  V.  Oceaiiic  Steam  N^av. 
Co.  (New  York),  11  Huh,  462; 
First  Nat.  Bank  of  Wausau  v.  Con- 
way, '67  Wis.  210,  30  N.  W.  215 
(where  the  defendant,  after  jthe  de- 
nial by  the  State  coiirt  of  his  peti- 
tion for  removal,  bbtained  a  change 
of,  venue).  It  has  been  held  that, 
unless  a  copy  of  the  petition  to  the 
trial  court,  or  the  order  Of  removal 
is  presented,  which  shows  a  ground 
therefore,  the  State  court  will  pro- 
ceed to  trial.  Auglo-American  Pro- 
vision Co.  V.  Evans,  34  Neb'..  44, 
5l'.N.^  W.^  3l6'.'  '  .\  ■  ^  \  '  '  '■  '_ 
.aVM^ke  V.' Valley  T.  M.  Co.,  89 
Fed.  209,  211 ;  Garrett  v.  Boiiner, 
30  La.' Ann.  1305.  '      '  '     ' 

88  Spriiiger  -v.  Howes,  69  Fed.  849, 
851;  approving  115  N.  C.  370,  ^0^. 
E.  469. 

29  Mays  V.  Newlin,  143  Fedi  574. 

SO  Hudson  River  R.  R.  &  T.  Co. 
V.  Day,, 54  Fed.  545. 
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When  a 'Case,'  subsequent  to  its  removal,  has  befen ' discon- 
tinued bf  ■disiilissed''by''tiie' plairiti-ff,'^  or  dismissed  without 
prejudice, 'or  some  dther  final  disposition  thereof  made,  which 
is  not  upon  the  merits";'* ' 'a  new  suit'  may  be' brought  in  the 
State'  court'  upon  the  same'  cause  of  action  for  the  same 
anloimt,'^  or  for  a i less-  sum,  which'  is  ibelow'  the  jurisdictional 
amount,'*  but  the  same  case  cannot  be  prosecuted  in  the  State 
cotirt:'* '■■!■■      '-■■■-    '"''  '"■•'  '    _   ■■■"■  '■'  ''•■-' 

•'  It  has  been  held :  that,  when  a  criminal  prosecution  has  after 
its  removal  been  dismissed  by  tne '  Federal  court  for  want- of 
jurisdiction^ 'the  'State  court  has  pOwer'to  declare  a  forf^itiire  of 
a'  recognizance  j  *''  but'  that,  When  a  'receiver  was  appointed  by 
the  Federal  court  after  a  removal  arid  the  case  subsequently 
dismissed  for  want  of  jurisdiction,  his  bond  could  not  be  en- 
forced in  thd  State  court,''     ■      •"""•''    '         ' 

Upon  the  remand  of  a  c^se,  the  "State  court  fakes  complete 
jUirisdiction ,.of  the,  sa,me.;'®:.  The  be^^terj practice  is  to  present, 


.  31  Southern  Ey.sCo.v.  Millerj:217 
U.  S.-20fl„i54iL.,ed.  732;  affirming 
59  iS.  E.  1115;  Gas3man  v.  Jarvis, 
100  Fed.  a46;',  Molver  v.  Florida 
Cent.  :.&  P. '  E.,  Co., '  110  Ga.  223,  ■  36 
Si  Ej  775;  Cleveland,  C,  C.  i&:  St. 
L..  Ry.  Co.  V.  Reese,  <  93  111.  App. 
657;-  iStejihenson'aiAdm'r  v.JlilinQia 
Gent.  E.  Co.,  75  Ig.  .W.,260,  25  jKy. 
Law  Eep.  442;  Kruegerv.  Chicago 
&  ,A.  Ey.,  Go.,-  84  Mo.  'App.  358; 
Texas  &  P.  Ey.  Co.  v.  Maddox 
( Texas),  63  S.  W.  134.  Contra^, 
Baltimore  &  0.  E.  Co.  v.  Fulton, 
53  N.  E.  265j  59  Ohio  St.  575.- 
. ;  82  Swift  &iGo.v.;H,oMaw6tzi  (Kan- 
sas), ei.Pae.  969.  „ Contra,  Balti- 
more. &  0.  E.  Co.  V.  FuMon, ,  53  N. 
E.  265,  59  Ohio  St.  575. 

83  Southern/ Ey.  Co.  iv.  Miller,  217 
U.  S.'309;  affirming,59,S.  E..  1115; 
Gaasmanc  v.  Jarvis,  lOO-'.Fcdi'  146. 
CaMra',  Cox  v.  Eailrpad  .Oo„.  68  Ga, 

'446;    Eailro?jd,-.Cff.iiiy^, Fulton,    59i 
Ohio  St.!57'S,  53iNi.,i!.  265.    :  ,)i  • 

84  Texas  Cotton  Products  Co,  v. 
Starnes,  128  Fed.  183;  affirmed,  C. 


C.<  A.,  133  Fed.  1022;  Young  v.  So. 
Bell  Tel.  &  TeL  Co.,  75  S.  C;  326; 
Hooper;  v.  Atlanta,  K.  &  N.  Ey.i  Co., 
106  Tenn.  28,  00  S.  W,'607.  '.- 

3B  Stephenson's  Adm'r  v.  Illinois 
Cent.  E.  Co.,  75  S.  W.  260,  25  Ky. 
Law  Eep.  442;  Texas  &  P.  Ry.  Co. 
v.  Huber  (Texas),  95'  S.  W.  568. 
Contra,  Seeligsorfs  Ex'rs  v.  Texas 
Transp.  Co.,  70  Tex.  198,  7  S.  W. 
70S.  Where:  a,  new  suit,  for  the 
same  cause  of;  action  was  begun  in 
the  State  court  after  the  removal 
and;  before  the  disposition  of  the 
former  case ;  it  was  held  that  a  plea 
of 'Ms  pendens  should  be;  sustained. 

3?  Hollingsworth  v.  Southern  Ey. 
Co.,  57  S.  C.  453,  35  S.  E-  739. , 

87  Hunter  v.  Colquitt,  73  Ga.  44. 

38  Early  v.  Beeches,  75  Tenn.  (7 
Lea)  256.  See  Doane  y.  Cprbin,  44 
111.  App.  463.     , 

39Birdseye  v.  Shaeffer,  37  Fed. 
821;  writ  of  error  dismissed,  Birds- 
eye  v..  Nickerson,  140,  U.  S.  672,  11 
S,up.  Ot.  ,  1017,  ,  35  ,  L.i  ed.  403; 
Thaeher .  v.  MoWiUianjs,  <  47,  Ga.  306 ; 
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to  the  State  court,  a  certified;  copy  of;  the  order  of  the  jFederal 
court  remanding  the  cause.*"  The  fact  that  an  appeal,  which 
is  not  accompanied  by,  a  supersedeas,  has  been  taken  f rom  thq 
order  of  remand,  does  not  prevent  the  State  court  from  assum- 
ing jurisdiction.**  It  has  been  held  that  a  subsequent  order  of 
the  Federal  court  revoking  the, remand  does  not, divest  the  State 
court  of:  jurisdiction.** 

After  a  remand,  a  second  removal  upon  the  same  ground  has 
been  denied,  although  defects  in  the  petition  had  been  corrected 
so  as  to  show  the  jurisdiction.*' 

Ther  State  gourt  has  power  to  determine :  whether  to  recog- 
nize pleadings  that  are  filed  in  the  Federal  court,**  or  testi- 
mony ;,*'  or  other  proceedings  there  taken,  before  the  remand.** 


Germania  Fire  Ins.  Co.  v.  Francis, 
.52  Miss.  457,  24  Am.  Rep.  ,674; 
.Jackson  v.  Alabama  Great  Southern 
K.  Co.,  58'Miss.'"648;  Johnson  v. 
Gelston,  3  N.  J.  Law  (2  Penning.) 
068;  Knahtla  v.  Oregon  Short  Line 
&  U.  N.  Ry.  Co.,  21  Or.  136,  27  Pae. 
91 ;  Kleiber  v.  -McManus,  66  Tex.  48, 
17  S.-^V.  249. 

*"  Seeligson's  Ex'rs  v.  Texas 
Transp.  Co.,  70  Tex.  198,'  7  S.  W. 
708. 

*1  Stommel'  v.  Timbrel,  84  Iowa, 
336,  51  N.  W.  159. 

42  eiiisholta  V.  Propeller  Tow-Boat 
Co.  of  Savannah  (South  Carolina) , 
38  S.  E.  156.  When  the  Federal 
court  had  set  a^lde  its  order  of  re- 
mand at  the  term  when  the  same 
was  made,  and  meainwhile  plaintiff 
liad  filed  a  copy  of  the  first  order 
with  the  State  court  and  obtained 
a  judgmeiit  there,'  Which  was  af- 
firjued  on  appeal  by  the  Supreme 
Court  of  the  State;  it  was  held  that 
a  motion  by  the  plaiiitiff,  in  the 
Federal  court,  to  strike  the  cause 
from  its  docket  would  not  be  de- 
cided until  the  defendant  had  an 
opportunity  to  bring  the  judgment 
of  the  State  court  before  the  Su- 
preme  Court  of  the  United   States 


for  review.  Empire  Min.  Co.  v. 
PropelleT  Tow-Boat  Co.,  108  ^e&. 
900^',,'  •:'■!•■ 

43  St.  Paul  &'C.  R.  Co.  v!  McLean, 
108  U.  s!  212,  2  Sup.  Ct.  498,  27 
L.  ed.  703;  affirming  McLean  V.  St. 
Pauh  &  C.  Ry.  Oo./Fed.  Cas.  No. 
8,893  ( 17  Blatchf .  363 )  ;  Johnston 
v.  Donvan,  30  Fed.  395;  Brigham  v. 
C.  C.  Thompson  Lumber  Co.,  55  Fed. 
8'81;  Fri'sbie'  v.  Chesapeake  &  0.  R. 
Gd:,  59  Fed.  369 ;  Smith  v.  Travelers' 
Ins.  Co.,  73  Fed.  513;  Bodley  •  v. 
Emporia  Nat.  Bank,  38  Kan.  59,  16 
Pac.  88;  Nichols  v.  Stevens,  123  Mo. 
96,  27  S.  W.  613,  '45  Am.  St.  Rep> 
514;  affirming  123  Ho.  96,  25  S.  W. 
578,  45  Ani.  St.  R'ep.'-5i4.  See  Ger- 
ner '  v.  Mosher  (Nebraska ) ,  '  7  8  N. 
W.'  384;  Michigiih  Stove  Co.'  v. 
Waco  Hardware  Co.,  54  S.  W.  357, 
22  Tex.  Civ.  App.  293.  Contra,  Free- 
man V.  Butler,  39  Fed.  1. 

44Ayres  v. 'Wiswall,  112  U.  S; 
187,  193,  28  L.'  ed.  693,  695. 

4B  Ayres.  v.  Wlswall;  112  U.  S. 
187,  193,  28  L.  ed.  693,  695;  Broad- 
way Ins.  Co.  V.  Chicago  G.'  W.  Ry.' 
Co.,  101  Fed.  '507,  510.     ' 

46  Doane  v.  Corbin,  44  111.  App. 
463.     '  '" 
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§  555.  Proceedings    in    Federal    court    after    removal. 

"The  s^id  copy,t)|eing  entered  ■vvithiin  said  thirty, days  as  afore- 
said ia  sai{i|  district  coT^jrt  of  the  United  States,  the  parties -so 
reinoving  the  j  s^ifi .  cause  shall,- ,>Yi thin  thirty  days  thereafter, 
plead,  ,g,iiswer,  or  demur  to,  the,  declaration  or  complaint  in 
said,  cause  shall ,  then  profieed :  in  the ,  same  manner  as  if,  it 
had  been  originally  Commenced  in  the  .said  jdi^trict  court."  ^ 
"When  any  suit, .slial).  fee  removed  from.ra.,St,ate. court  to  a  dis- 
trict court  of  th^  ■  United  States,  g,ny  attachment  or :  sequestra- 
tion, of  the  goods  or  esjtate  of  i  the  defendant  had  in  such  suit  in 
State  court  s)i,all,  hold  the  goods  ox  .estate  so  a,ttached  or  seques- 
tered; to  ans-wrer  the  final  judgment,  or  decree  in  the  samp  man- 
ner as  by  law  they  would  have  been  held  to  aiiswer  final  judg- 
ment or  decree  had  it  been  rendered  by  the  court  in  which  such 
suit, was  commenced;  and.  all  bonds,  undertakings,  or  security 
giveh  by  either  party  in  such  suit  prior  to  its  removal  shall  re- 
main valid  and  effectual,  notwithstanding  said  removal;  and 
all  injunctions,  ordefb,  and  other  proceedings  had  in  such  suit 
pirior' to  its  removal  shall  remain  in  full  force  and  effect  until 
dissolved  or  modified  by  the  coui't  to  which  such  suit  shall  be 
removed."  *  Except,  in  cases  arising  under  the  Constitution  or 
laws  or  a  treaty  of  the  United  States,*  the  Federal  court  only 
acquires  such  jurisdiction  over  the  parties  as  the  State  court 
had.*  After  the  removalj  the  ease  can  be  dismissed  fbr^a  defect 
in  the  service  of  process ;°  although  the  time  allowed  by  the 

Sj',\  I-,       ■"■■:■"-■■;■.■  -        ■ 

§  555.  1  Jud.  Code  §  29,  36  St.  jurisdiction  in  a  suit  brought  in  a 
at  L.  ]08(,  re-enacting,  18  St.  at  State  court  under  tlie  Federal  In- 
ly. 47.Q,  §  6 ;.  25.  St.  at  L.,  eh.  433.  terstate   Commerce   law,  which  has 

zjbic^..  §  3,6,  re-enacting,  18  Slj.  at  been  rernoved  because  of  a  difference 

L,,470,  §,4.    piwyer,  J.:     "The,  pro-  of   citizenship.      Swift   v. 'Philadel- 

visiwisof  sections  4  and  6  of  the  act  pliia  &  R.  K.  Co.,  58  Fed.  858. 
of  March  3,  1875,  point  to  all  such  *  Simpfeins  -v.   Lake   Shore   k.  M. 

proceedings  and  orders  as  have;re-  S.  R.  E.,   19  Fed.  802,  21   Blatchf. 

lation  to  the  prosecution  and  defense  554    (holding  that,  wliere  the  non- 

of  the  suit  in  due  course  and  tliejul-  residence   of  the  plaintiff  was   dis- 

timate  results  aimed  at  in  tlj,6  liti-  puted,  that  question  should  not  be 

gation,"     Kirk  v.,  Mil\^aijili;e.?,  Dust-  disputed   by  a  .motion  upon   affida- 

Col lector  M^g.  Co,,  26  Fed.,  501,  507 i  vits,   bu,t   should   be   reserved  until 

,,  3. Kelly  y.  Virginia  i;rotecti,Qn  Ins.  the  trial  of  the  action);   Goldstein 

go.,,, Fed.  C^^.,  No.'  7,677  (3  Huglves,  v.  City  of  New  Orleans,  38  Fed.  626. 
449)  ;  Goldstein  v.  City  of  New  Or-  5  Goldey  v.  Morning  News,  156  p. 

leans,  38  Fed.  626.    It  has  been  held  S.  518,  39  L.  ed.  517;  Wabash  W.  R. 

that  the  Federal  court  can  take  no  v.  Brow,  164  U.   S.  271,  41  L.  ed. 
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State  practice  for  such  objection  lias  expired.*  State  decisifes 
in-  other  cases  upon  the  validity  of  ser\dce  of  pi"bc'ess  do  not  'bind 
the  Federal  courts."  Whfere  a  mbtion'  to  set  aside  the  service  of 
process  had  bieeh  previously  made  arid  denied  ih  the  'State  courts 
it  was  held  that  the  Federal  coiirt  must  follow  siich  decision.* 
A  removal  is  a  waiver  of  the  objection  that  the  kuit  was  brought 
in  the  wrong  county  of  the  State.®  A  general  appearance  and 
the  filing  of  an  answer,  subsequent  to  the  removal,  w'aives 'an 
objection  to  the  service''bf  process,"'  Unless  that  objection  has 
been  previously  raised  and  decided  a'gaiiist ' the  defendant;'** 
but  it  has  been  held  that' a  motion,  after  the'  removal,  to  re- 
quire plaintiff  to  giv6  security  for  costs  do^^  piot;**  and  that 
a  defendant,  after  removal,  can  plead  a.  defense  based  upon  "a 
Federal  statute,  which  the  State,  court  could  not  have  enter- 
tained.*' It  has  been  said:  that  the  jurisdiction  of  the  Federal 
court,  after  a  removal, ,  dates  back- to .  the.  tijne  of  the  original 
service  of  process;  "and  that  tlie  objection, jthat  a;  defendant, 
who,  was  properly  served  with  process  within  the,Sitat€5,  ,^as  not 
served  within  the  Federal  district  cannot  be  sustained.*^  "The 
practice  after  the  removal  must,be. substantially  in  accordance 
with  the  modes  of  procedure  followed  in  the  Federal  courts  in 
original  cases.**  If  the  action  is  at  common  laiw,lthe  practice 
in  the  State  courts  will  be  followed  as  near  as  may  be,  except 
in  cases  regulated  by  a  Federal  statute.*''  If  in  equity^  the 
practice  will  be  in  accordance  with  the  Federal  statutes  and 

431;   Nat.  Ace.  Aes'n  v.  Spiro,  164  HMecke  v.  Valley  Town  Mineral 

U.  S.  281,  41  L.  ed.  435 ;  Remington  Co.,    89   Fed.   114;    Hoyt'v.   Ogden 

V.  Central  Pa;c.  E.  R:  Co.',  1P8  U.  S.  Portland  Cement  Co.,  185  Fed.  889. 

95,  49  L.  ed.  959;  Mecke  v.  ■\^alle^  12  Peterson  v.  Morris,  98  Fed.'48. 

To-wn  Mineral  Co.,  81' Fed.  114.  "  Lehigh  Val.  R.   Co.  v.  Eainey, 

6  Greenleaf  v.  National'  Ass'n,  130  9fl  Fed.  596. 

Fed.  209.  l*  Owens  v.' Ohio  Cent.  R.  Co.,  20 

7  Mebhanical  Appliance  Co.  V.  Caa-      Fed.  10.   '"   "         ' 

tleman,  215  U.  S.  437,  54  L.  ed.  272.  «  Friezen  v.  AUeniania '  Fire  Ins. 

See  §  164,  mpro.                   '  Co.,  30  Fed.  349. 

■8  Hoyt  V.  Ogden  Portland  Cement  16  Touoey  v.  Bowen,  Fed.  Cas.  No. 

Co.,    185    Fed.    889.      See   iiote    63,  14,107     (1    Biss.    81);    Henriing  'v. 

64,  infra.  Wekfern  Union  Tel.  Co.,  40  Fed.  658. 

9  Hinds  V.  Keith,   57   Fed.   10,'  6  "  U.   S.   E.  S.,   §   Qli;    supra,   § 
C.  C.  A.  231,  13  U.  S.  App.  222,  314.  453. 

10  Callahan  v.  Hicks,  90  Fed.  539.  ' 
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equity  rulesi.^'  ,  A  removal  is  analogous  to  a  change  of  venue; 
not  to  an  appeal. '';i  Since  th^iStatute  says,  that  the  copy  of  the 
record  in  the  Stats  court  "being  entered,  as  aforesaid  in  said 
District  Court  of, the  United  States,  ,the  ease  shall,  then  proceed 
in  th,e  same  manner  as  if  it  hagl  been  originally  |Cpminenced  in 
the  said  District  Court;"*"  it  is  doubtful  whether  any  pro- 
ceeding can  be  taken  in  the, Federal  court  until  the  transcript 
has  been  filed.*^  ■;  i 


IS  Thomson  v.  Wobster,  114  U.  S. 
104,  29  L.  ed.  105;  Lewis  v.  Shain- 
wald,  7  '  Sawyer,  403 ;  Boatmen's 
Sav:  Bank  v.  Wagenspaek,  12  Fed. 
66(4  Woods,  130);  Taylor  v.  Life 
Ags'n  of  Amelric^,  13  Fed;  493. 
■  -19  Davis  V.  St.Loiifs  &'S,  F.  Ey. 
Co.;  25'JFea.  786,  787;  per  Mr.  Jus- 
tice Brewer. 

20  25  St.  at  L.  433;  §  g. 

aiPeizer  Manuf'g  Co.  v.  St.  Paul 
Fii^e  &  ilarine  Ins,  Co.,  40  Fed. 
185,  186.,  But  see  Champlain  Const. 
Co.  vyO'EpenyflbcFei  930.  Where 
a  mgtipn,  wag  made  .befpl;e  ;the  traiii 
scjipt  ;w.a8;file(J,i^it  was  sustaiined-af-, 
ter  such  filing  was  duly  made.  Fr9,nk 
V.  Leopold  &  Feron  Co.,  169  Fed. 
922:;.  See  Mahoney  M.  Co.  v.  Ben- 
nett, 5  Sawyer,  141,;  Coriimeroial  &_ 
S.  Bank  v.  Corbett,  5  Sawyer,  172; 
Hartford  &,  C.  W.  R.  Co.  v.  Mon= 
tague,  94'Fed,J227.  Contra,  K.  C. 
&  T.  R.  Co.  V.I  Interstate  Lumber 
Co.,  36  Fed.  9 ;  Hamilton  v.  Fow- 
ler, 83  Fed.  321.  See  also  Anderson 
v/Appleton,  32  Fed.  855;  Mills  v. 
NevS'ell,  41  Fed.  529 ;' Thompson  V. 
Chicago,  St.  P.  *  K.  C-  Ry.  Co.,  60 
Fed;  773 ;  Coeur  D'Al'ene  Ry.  &  Nav. 
Co.  vi  Spalding,  C.  C.  A.,  93  Fed: 
280 ;  Delbahco  v.  Singletary,  40  Fed.' 
177;  Andersott  v.  Appleton,  3'2'iFed. 
855 ;  D«!lbanco  v.  Singletary,  40  Fed. 
177;''MilIs  v.  NeVell,  41  Fed.  529; 
Thompson  v.  Chicago,  St.  P.  &  K.  C. 
Ey.'Co.,  60  Fedl  773;  Ryder  v.  Bate^ 


man,  93  Fed.  16.  But  see  Railroad 
Co;  V.  Koontz,  104  U.  S.  5,'  26  L.  ed. 
6^3;  Kansas  City  &  T.  R.  Co.  v.  In- 
terstate Lumber  Co.;  36  Fed.  9. 
Mahoney  M.  Co.  v.  Bennett,  5  Saw- 
yer, 141 ;  C.  &  S.  Bank  v.  Corbett,  5 
sawyer,  172;  Kansas  City  &  T.  Ry. 
Co.  V.  Intersta;te  L.  Co.,  36  Fed.  9. 
North  American  Transportation  & 
Trading  Co.  v.  Howells,  121  Fed. 
694,  58  C.  C.  A.  442.  Contra,  an  un- 
reported ease  by  Judge  Dillon  in  the 
Eighth  Circuit,  cited  in 'Kansas  City 
&'t.  Ey.  Co.  v.  Interstate  L.  Co.,  36 
FJed.  9,  11,  holding  that  depositions 
de  henJe  esse  may  be  taken  under  the 
statutes  of  the  United  States,  imme- 
diately after  the  reinoval  and  before 
the  transcript  is  filed.  Matter  of 
Bariifesville  &  M.  'R.  Co.,  2  MeCrary, 
216  •  Kansas  City  &  T.  Ry.  Co.  v. 
Interstate  Lumbei- '  Co:,  36  Fed.  9 ; 
Heidecker  v.  Red.  Star  "L.  S.  S.  Co., 
32  Fed.  706;  Pelzer  Maiiuf'g  Co.  v. 
St:  Paul  Fii'e  &  Marine  Ins.  Co.,  40 
Fed.  185,  186 ;  Bryce  v.  Southern 
Ry.  Co.,  129  Fed:  966.  Contra,  Wil- 
cox &  Gibbs  Guano  Co.  v.  Phoenix ' 
Lns.  Co.  of  Brooklyn,  60  Fed.  929; 
Phenix  Ins.  Co.  v.  Charleston  B.  Co., 
65  Fed.  628 ;  Torrent  v.  S.  K.  Mar- 
tin L.  Go.j  37  Fed; '727;  Dunn  v. 
Duncan,  Fed.  Cas.  No.  4,175,  2  W. 
N.  Cas.  (Pa.)  480,  1  Law  <fe  Eq.  Eep. 
402;  Amsden  v.  Norwich  U.  F.  Ins. 
SoC,  44  Fed.  515;  Webster  v.  Cro- 
thel-s.'l  Dillon,  301;  Kansas  City  & 
T.  Ry.'Co.'v.  Interstate  Lumber  Co., 
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If  the  plaintifi  refuses  to  plead  in  th&  Federal  court  when  a 
pleading,  is  required/^  or  to  comply  with  the  rules  concerning 
bringing  the  case  on  for  trial;  his  case  ma,y  be  dismissfed'.^^ 
When  the  plaintiff  proceeds  after  the  removal  upon  the  wrong 
side  of  the  court,  the  proper  practice  is  to  sustain  a  demurrer 


36  Fed.  9;  Judge  v.  Anderson,  19 
Fed.  885;  Knoblock  v.  Southern  Ey. 
Co.,  112  Fed.  926. 

22Abranches  v.  Schell,  Fed.  Cas. 
No.  21  :(4  Blatchf.  256)., 

23McMullen  v..  Northern  Pac.  E. 
Co.,  57  Fed.  16.  Jn  Dawson  v.  Kin- 
ney, 344  Fed.  710,  it  was  held  that, 
where  plaintiff  refused  to  proceed, 
the  Federal  court  could  only  dis- 
miss the  proceedings  and  remand  the 
cause,  and,  had  no  power  to  enter  a 
judgment  of  a  nonsuit  and  dismissal 
with  costs  to  the  defendant.  If  the 
suit  in  the  State  court  is  in  its  na- 
ture an  action  at  coin/mon.law,  a^id 
a  pleading  was  duly  served  or  filed 
before  the  removal,  no  repleader  is 
necessary  thereafter.  Dart  v.  Mc- 
Kinney,  Fed.  Cas.  No.  3,583  (9 
Blatchf.  359 )  ;  Merchant's  &  Manu- 
facturers' Nat.  Bank  v.  Wheeler, 
Fed.  Cas.  No.  9,439  (13  Blatchf. 
218)  ;  Bills  V.  New  Orleans,  St.  L.  & 
C.  R.  Co.,  Fed.  Cas.  No.  1,409  (13 
Blatchf.  227;  Contra,  Martin  v. 
Kanouse,  Fed.  Cas.  ;No,  9,162  (1 
Blatchf.  149);  Brownell  v.  Gordon, 
Fed.  Cas.  No.  2,039  (1  McAU.  207)"; 
Whittenton  Mfg.  Co.  ,  v.  Memphis 
&  0.  R.  P.  Co.,  19  Fed.  273.  It  has 
been  held  that,  whether  or  not  a  new 
declaration  should  te  filed,  is  a  ques- 
tion of  practice  and  not  a  subject 
for  error.  Aetna  Ins.  Co.  v.  Weide, 
9  Wall.  677,  19  L.  ed.  810.  When 
the  suit  is  in  its  nature  equitable, 
but  the  complaint  follows  the  prac: 
tice  authorized  by  a  State  statute, 
it  is  the  better  practice  for  the 
plaintiff    to   replead    in    accordance 


with  the  Federal  equity  rules;  al- 
though, if  his  pleading/follows  the 
usual  form  of  a  bill  in  equity,  that 
will  ;  not  be ,  required. ,  Gridley  v. 
Westbrook,  23.  How.  503,  16  L.  ed. 
412;  Toucey  v.  Bowen, -Fed.  Cas. 
No.  14,107  (1  Biss  81)  ;  Akerly,  v. 
yilas.  Fed.  Cas.,  No.  120  (3  Bias. 
332);  Leo  v.  Union  Pac.  Ry.  Co., 
17  Fed.  273;- Phelps  v.  Elliott,  26 
Fed.  881;  883;  Durgan  v.  Redding, 
103  Fed.  914;  Dancel  v.  United  Shoe 
Machinery  Co.,  120  Fed.  839;  Dillon 
on  Removal  of  Causes,  Fourth  Edi- 
tioHj  §  47,  p.  76.  Contra,  Boston 
Belting  Co.  v.  Judson,  Fed.  Cas.  No. 
1,674.  But  see  Hodder  v.  Kentucky 
&  G.  E.  Ry^  Co.,  7  Fed.  793;  Thorn- 
ton N.  Motley  Co.  v.  Detroit  Steel 
&  S.  Co.,  130  Fed.  396.  When,  how- 
ever, it  does  not,  and  the  relief  can- 
not be  afforded,  except  on  the  equity 
side  of  the  court,  a  repleader  willbe 
.ordered.  Whittenton  Mfg.  Co.  v. 
Memphis  &  0.  R.  P.  Co.,  19  Fed. 
273;  Perkins  v.  Hendryx,  23  Fed. 
418 ;  Fletcher  v.  Burt,  0.  C.  A.,  126 
Fed.  619;  Thornton  N.  Motley"  Co. 
V.  Detroit  Steel  &  S.  Co.,  130  Fed. 
396.  It  has  been  held:  that  Equity 
Rule  concerning  a  stockholder's  bill 
does  not  apply  to  a  suit  brought  in 
a  State  court  and  subsequently  re- 
moved; Earle  v.  Seattle  L.  S.  &  E. 
Ry.  Co.;  56  Fed.  909 ;  Evans  v.  Union 
Pac.  Ry.  Co.,  58  ;Fed.  497.  But  see 
Venner  v.  Great  Northern  Ry.  Co., 
153  Fed.  408)  affirmed  on  question 
of  jurisdiction,  209  U.  S.  24,  52  L. 
ed.  666;  Hitchings  v.  Cobalt  Cen- 
tral Mines  Co.,  189  Fed.  241;,  that, 
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Where  th,e  Stale  practice  permits  af-  ; 
iirmative  relief  by  an  answer  with- 
out a  crjoss-bill,  an  answer  seeking 
affii-niative  relief,  filed  before  a  re-  ■ 
moYal,  will  b?  sufficient,  ,aind  a  orp;ss- 
bill  need  npt  be  filed  in  the  Federal 
court;  Detroit  V.  Detroit  City  Ry. 
Co.,  55  Fed.  569,  575,  and  that,  in 
an  action  at  law,  a  legal  counter- 
claim, which  might  have  been'  in- 
terposed in  the  State  ceiirt,  may  be 
pleaded  in  the'  Court  of  the 
United  States  after  the  removal. 
Frank  v.  Chetwobd,  Fed.  CaS.  No.'  5,- 
051.  See  Partridge  v.  Phoenix  Life 
Ins.  Co.,  -15  Wall  573,  21  L.'ed.  229 
( a  case  of  set-off) .  When  the  suit 
in  the  State  court  unites  legal  and 
equitable  grounds  of  relief.  Hurt  v. 
HoHingsworth,,  100  U.  S.  100,  25  L. 
ed.  569;  Fisk  v.  Union  PaC:  R.  Co., 
Fed.  Cas'.  No.  4,829  >(8  Blatchf. 
299)  ;  La  Mothe  Mfg.  Co.  v.  Nation- 
al T.  Works  Co.,  15  Blatchf.  432; 
Whittenton  Mfg.  Co.  v.  Memphis  &, 
0.  R.  Packet  Co.,  19  Fed.  273;  Per- 
kins V.  Hendryx,  23  Fed.  418;  Pilla 
V.'  German  School  '  Ass'n,  23  Fed. 
700;  appeal  dismissed,  131  U.  S. 
443,  9  Sup.  Ct.  801,  33  L.'ed.  2J6; 
Phelps  V.  EUiott,'  ^6  Fed.  881  (23 
Blatchf.  470)  ;  Lacroix  v.  Lyons,  27 
Fed.  403 ;  Schneider  v.  F66te,'27  Fed. 
58'1  (23  BlatcM.'  511),  or  defense. 
Northern  Pac.  R.  Co.  x.  Paine,  119 
U.  S.  561,  7  Sup.  Ct.  323,  30  L:  ed. 
513;  Hodder  v.  Kentucky  &  G.'  E. 
Ry;  Co.,  7  Fed.  593;  affirniing  de- 
ci^ele,-  Wright  v.  Kentucky  &  G.  E. 
Ry.  Co.,  117  U.  S.  72,  6  Sup.  CTt.  697,. 
29  L.  ed.  821,;  Re  Foley,  76  Fed. 
.390;ITettus'v.  Smith,  117  Fed.  967;' 
as  aliithorized  by  the  State  statute; 
it  should  he  recast  into  two  cases 
after  the  j-emoval;  In  such  a  case  a 
repleader  is  necessary.  Ilurt'V.  Hol- 
lirigsWbrth,  100  U.  S.  100,  25  L.'  ed. 
569^;"  La  Mothe  Mfg.  Co.  v.  National 
Tube  Works  Co.,  Fed.  Cas  No.  8,033 ; 


Lacroix  V.  Lyons,  27  Fedi  403 ;  Petr 
tiis  V.  Smitb,,  117  Fed.  967.  Where, 
after  the  removal  of  a  bill  in  equity, 
a  declaration  was  filed  in  the  Feder- 
al pourt, asking  relief  at  law  against 
some,  but  not  all,  of  the  defendants, 
which  was  within  the  allegations  of 
the  original,  complaint;  it  was  held 
that  it  should  not  be  stricken  from 
the  files,  nor  should  the  complain- 
ants be  compelled  to  elect  whether 
to  proceed  at  law  or  in  equity.  Fisk 
V.  Union  Pac.  R.  Co.,  Fed.  Cas.  No 
4,829  8  Blatchf.  299.  Cf.  §  368, 
supra.  A  failure  to  replead,  how- 
ever, does  not  niake  .the  judgment 
or  decree  void.  Hatcher  v.  Hendrie 
&  B.  Mfg.  &  Supply  Co.,  CO.  A., 
133  Fed.  267,  272.  When,  by  the 
repleader,  the  case  is  thus  divided 
into  an  action  at  law  and  a  suit 
in  equity,  neither  of  them  is  con- 
sidered to  constitute  a  new  suit; 
but  each  is  treated  as  a  con- 
tinuation of  that  which  was  re 
moved ;  and,  for  a  defect  in  jurisdic- 
tion, the  whole  cause  will  be  re- 
manded instead  of  dismissed.  Utah- 
Neva;da  Co.  v.  De  Lamar,  145  Fed. 
505.  Where,  after  the  removal  of  an 
action  at  law  upon  an  insurance 
policy;  the  Federal  court  sustained 
n  demurrer  and  granted  leave  to  the 
plaintifl's  to  file  a  bill  in  equity  for 
a  reformation  bf  the  contract  and 
e6ntinued  thfe  actioli  at  law  pending 
the  proceedings  in  equity;  it  was 
held  that  this  order,  although  made 
six  months  after  the  loss  occurred, 
was  not  contrary  to  the  provisibn 
of  the  policy,  that  no  action  could 
be  maintained  unless  brought 
within  such  period.  Rosenbaum 
v.  Coiincil  Bluffs  Ins.  Co.,  37  Fed. 
7,  3  L.R.A.  189.  Where,  after  the 
removal  of  a  case  with  a  complaint 
praying  both  damages  and  equitable 
relief,  a  bill  in  equity  was  filed 
thei-ein  for  the  eqmtable  relief  and 
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to  his  pleading,  without  prejudice  to  his  right  to  replead  on 
the  other  side.^*  Where  the  plaintiff  has  erroneously  elected 
to  proceed  in  the  cause  at  common  law,  or  in  equity,  and  his 
only  remedy  was  on  the  other  side  of  the  court,  the  Circuit 
Court  of  Appeals,  when  reversing  for  that  reason  a  judgment  iii 


tried;  it  was  held  that  the  action 
"at  law  was  not  abandoned  by  the  re- 
pleader, but  remained  on  the  com- 
mon-law side  of  the  court.  Schneid- 
er V.  Joote,  27  Fed.  581  (23  Blatehf. 
511).  The  necessity  of  a  repleader 
may  be  raised  by  a  motion  for  a, 
repleader,  Whittenton  Mfg,  Co.  v. 
Memphis  &  0.  R.  P.  Co.,  19  Fed.  273, 
or  by  a  demurrer.  Benedict  v.  Wil- 
liams, 11  Fed.  547 ;  Perkins  v.  Hen- 
dryx,  23  Fed.  418.  But,  if  these 
grounds  of  objection  are  not  speci- 
fied, a  demurrer  to  a  complaint, 
which  follows  the  Stat?  practice, 
will,  after  a  removal,  be  overruled, 
when  the  complaint  states  in  sub- 
stance facts  which  entitle ,  the  com- 
plainant to  relief  in  equity ;  al- 
though it  omits  the  statement 
of  citizenship,  ajnd  the  prayer 
for  relief,  which  are  required  by 
the  Federal  equity  rules.  Dancel 
V.  United  Shoe  Machinery  Co.,  120 
Fed.  839.  If  no  repleader  is  had,  so 
much  of  the  pleadings  as  present 
matters  not  cogiiizable  on  that  side 
of  the  couirf;  to  which  the  case  is  re- 
moved will  be  stricken  out  or  disre- 
garded, without  prejudice  to  its  pres- 
entation in  a  new  suit.  No.  Pac.  R. 
Co.  Paine,  119  U.  S.  561,  563,  30  L. 
ed.  513,  La  Mothe  Mfg.  Co.  v.  Nat. 
T.  Works  Co.,  15  Blatehf.  432;  Per- 
kins V.  Hendryx,  23  Fed.  418 :  Phelps 
V.  Elliott,  26  Fed.  881;  Laeroix  v. 
Lyons,  27  Fed.  403. 

24  Perkins  v.  Hendryx,  23  Fed. 
418,  419;  Pilla  v.  Gerniai»  School, 
Ass'n,  23  Fed.  700;  appeal  dis- 
missed,  131   U.  S.  443,  9  Sup.   Ct. 


801,  33  L.  ed.  216;  Bacon  v.  Felt, 
38  Fed.  870.  But  where,  after  the 
final  hearing  of  a  suit  prosecuted 
in  equity  after  the  removal,;  the 
bill  was  dismissed  "without  preju- 
dice to  any  other  appropriate  rem- 
edy for  relief,  which  ,  complainant 
might,  be  advised  to  pursue,"  the 
decree  was  affirmed.  Union  Stock 
Yards  Co.  v.  Nashville  Packing  Co., 
140  Fed.  701,  702,  706,  72  C.  C.  A. 
195.  It  his-been  held;  that  a  suit 
to  enforce  a  mechanic's  lien  must, 
after  removal,  be  tried  upon  the 
equity  side,  of  the  court,  although 
the  State  practice  permitted  it  to  be 
maintained  as  an  action  at  law,; 
Hooven,  Owens  ,&  Rentschler  Co;  v. 
Featherstone,  ,99,Fed.  180;  that  a 
suit  upon  a  contract,  to  pay  only 
royalties ,  for  the  use  of  a  patent, 
must,  when  brought  against  the  as- 
signee of  the  patent,  who  has  as- 
sumed the  contract,  be  continued  ,up^ 
on  the  equity  side;  ; Goodyear  Shoe 
Machinery  Cq.  v.  Dancel,  iCC.  A., 
119  Fed.  692 ;  but  that  an  aoticin  by 
a  payee  of  notes  upon  a  covenant 
of  a  vendee  of  the  land,  for  which 
they  were  given  in  payment  made 
with  the  vendor  to  pay  the  same, 
must  be  continued :  at  common 
law;  North  Alabama  Development 
Co.  v.  Orman,  55  Fed.  18,  5  C.  0.  A. 
22;  affirniing  judgment,  Orman  y, 
North  Alabama  Development  Cp.,'53, 
Fed.  469 ;  and,  that  a  suit  upon,  ■  a 
chose  in  action  by  an  assignee  must, 
after  removal,  be-continued  uppn  the 
equity  side;  Bened,iet,  v.,  WilHams, 
10  Fed.  208,  20  Blatehf.  276.'    But 
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his  favor,  may  give  him  leave  to  applj  below  for  permission  to 
amend- and  tO' proceed  in  equity/*  or  at  common  Jaw/®  as  the 
case  may  be ;  provided/at  least,  that  the  objection  was  not  taken 
below;  but  when  such  objection' was  duly  taken  in  the  court  of 
first  instance  and  there  sustained,  and  the  plaintiif  refused  to 
amend,  iti  has  been  held  that  this  could  ,be  done.*''  No  stipu- 
lation of 'the!  parties  can  ■make  a  case  cognizabfe  on  either  side 
of -the  court,  to  which  it  does  not  properly  belong.*'  i, Where -a 
claim  for  damages  was  blended  with  one: for  equitable  relief, 
and  I  the  lattesiwas  not  removable  because  ancillary  to  a  previous 
proceeding  in.  the  State  court ;  it  was :  held  that,  on  a  motion  io 
remand  the  whole  fcEtse  must  be -remanded,  and  that  the  Federal 
court  could  not  upon  auGh  motion  order  a  repleader. and  compel 
the  claim  for  daipages  to  be  separately  stated,  so  that  it  might 
rgt^in,  jfUrisdiction  thereof  on.  its  commonylaw  side.*®      „ 


see  Thompsoii'  v.  Central  Ohio  E,.  E. 
Co.,  6  Wall.  134,   18  L.  ed.  765. 

2B  Dstncel  v.'  Goodyear  Shoe  Ma- 
chinery Co.,  137  Fed:  157;  C.  C.  A., 
119  Fed.  692;  cetiiorOri  denied,  202 
U.  S.  619,  50  L.  ed.  1174. 

88  Bacon  v.  Felt,  38  Fed.  870 ;  Mc- 
dotinell  V.  Providfent  Life  Asslir. 
Sbi,  69  Fed.  113-,  16  C.  G.  A;  172 
( wl\ere  the  lowey  court  was  direct- 
ed to  permit  the  plain tiS  thus  to  re- 
frame  his  pleading). 

W  Fletcher  \.  Biirt,  CJ  C.  A.,  126 
Ffed.  6i9.    •   '  :   .-'  ' 

88  North  Alabama  Development 
eo.' V.  Orman,  55  Fed.  18,  5' C.  C.' 
A.  22 ;-  -aflirming  judgment,  Orfflaii 
V.  North  Alabama  Development  Co., 
53' Fed.  469.-' '        ''•''    '    "l'"'"     ' 

89  Ladd 'v.  West; "55 'Fed-.  3531  It 
has'  been 'held:  that,  after  removal, 
plaintiff  wkf  amend  his  declaratfon 
by  inserting  new  -counts,  for  the 
same  'cause  of  action  as  thait  con- 
tained in  the  otigiiial  counts;  West 
V.  Smith,  101  U.  S/ 263,  25  L.  ed. 
809,  that  he  may  change  the  original 
cause  of  action'  into '  another;  stich 
as  one  assigned  .by  a  citizen  of  the 
same  State  as  the  plaintiff,  which 


could  not  have- been  originally 
brought  in  the  Federal  court;  Green 
V.  Custard,  23  How.  484,  16  L.  ed. 
471,  that,  where  the  bill  as  origin- 
ally filed  did  not  state  a  case  within 
the  jurisdictions  of  the  State  court, 
it'  could  not,  subsequent  to  its  re- 
moval, be  amended ;  Adams  v.  Heck- 
scher,  80  Fed.  742,  but  that,'  where 
thfe  plaiiitiff'S  original  pleading  stat- 
ed "a  case  within  the  jurisdiction  of 
the  State  court,  and  failed  to  allege 
facts  sufficient  to  constitute  a  cause 
of'afctiori,  and'  after  a  removal  the 
service  of  .  the  summons  was  set 
aside,  tie  Federal  court  might  per- 
mit the  plaintiff  to  file  ap  amended 
petition;  and  that  a  new  summons 
might  issue  uhde'r  the  sarhe.  United 
States' F^idelity '&' Giiarantjr  Co.  v. 
Boaird  of  Com'rs  of  Woodson  Coun- 
ty; C.  C.  'A:,  145  Fed.  144.  It  has 
been  held:  that  a  pla,intiff  cannot, 
after  a  removal,  so  arnend  his  plead- 
ing as  to  change  a  suit  in  equity  fo'r 
the  ekncelation  of  a  contract  into  an 
aet-ion  at  lavi'  for  deceit  in  procuring 
such  a  contract ;  Blalock  v.  Equit- 
able Life  Ass'ur.  Soc'y,' 73  Fed.  655; 
But  that  an  action  at  law  to  recov- 
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After  a  petition  for  a  removal  has  been  duly  presented,  an 
amendment  bringing  in  new  parties,'"  or  the  intervention  of 
new  parties,  whose  citizenship  is  the  same,  as  that  of  the  plain- 
tiffs,'^ or  whose  claims  are  less  than  the  jurisdictional  amount;  '* 
whether  such  new  parties  are  made  plaintiffs,*'  or  defendants,'* 
or  altering  the  original  writ  in  a  proper  case,'*  will  not  defeat 
the  jurisdiction;  even  though  such  new  parties  file  cross-bills 
against  others  of  the  defendants  and  strangers  to  the'  suit,  whom 
it  is  then  also  necessary  to  make  defendants.'*  It  has  been  held 
that,  after  removal,  a  cross-bill  may  be  filed  setting  up  matter 
ancillary  to  the  original  suit ;  although,  because  the  defendant's 
assignor  is  a  citizen  of  the  same  State  as  complainant,  such  cross- 
bill could  not  have  been  begun  in  the  Federal  court  as  an  orig- 
inal suit.''' 

If,  however,  the  parties  added  subsequent  to  the  removal 
were  indispensable  to  the  maintenance  of  the  original  suit,  the 


er  the  arrears  of  an  annuity  that 
had  previously  accrued  may  be 
clianged  by  amendment  into  a  suit 
in  equity  to  compel  specific  perform- 
ance by  one  who  has  assumed  a  con- 
tract to  pay  such  annuity,  with  a  de: 
cree  for  the  payment  of  the  arrears 
that  accrued  prior  to  its  entry,  and, 
a  direction  that  the  installments 
subsequeptly  accruing  shall  also  be 
paid  and  enforced  by  periodical,  judg- 
ments at  the  foot  of  such  decree. 
Dancel  v.  Goodyear  Shoe  Machinery 
Co.,  137  Fed.  157,  C.  C,  A.,  119  Fed. 
692;  certiorari  denied,  202  U.  S.  619, 
50  L.  ed.  1174. 

30  Stewart  v.  Dunham,  115  U.  S, 
61,  64,  29  L.  ed.  329,  330;  Phelps  v. 
Oaks,  117  U.  S.  236,  6  Sup.  Ct.  714, 
29  L.  ed.  888;  Probst  v.  Cowen,  91 
Fed.  929.  Contra,  Fisk  v.  Union 
Pac.  R.  Co.,  Fed.  Cas.  No.  4,829  (8 
Blatchf.  299). 

31  Stewart  v.  Dunham,  115  U.  S. 
61,  5  Sup.  Ct.,1163,  29  L.  ed.  329: 
Graham  v.  Boston,  il.  &  E.  E.  Co., 
14  Fed.  753;  Clarke  f.  Eureka 
County  Bank,  116  Fed.  534..       But 


see   Ward   v.   Arredondo,   Fed.    Cas 
No.  17,148   (1  Paine,  410). 

32  Handley  v.  Stutz,  137  U.  S.  366, 
11  Sup.  Ct.  117,  34  L.  ed.  706;  New 
York  Silk  Mfg.  Co.  v.  Second  Nat. 
Bank,  10  Fed.  204;  ;National  Bank, 
of  Commerce  v.  Allen,  90  Fed.  545 ; 
Bidwell  V.  Huflf,  103  Fed.  362; 
Clarke  v.  Eureka  County  Bank,  116 
Fed.  534. 

33  Stewart  v.  Dunham,  115  U.  S. 
61,  5  Sup.  Ct.  1163,  29  L.  ed.  32^£|; 
Graham  v.  Boston,  H.  &  E.  E.  Co., 
14  Fed,  753.  But  see  Forest  ^Oil  Co., 
V.  Crawford,  101  Fed.  849,  42  C.  C. 
A.  54., 

84  Phelps  V.  Oaks,  117  U,,  S.  236, 
6  Sup.  Ct.,  714,  29  L.  ed.  888. 

36  Stone  V.  Speare,  175  Fed.  584. 

36  Iowa  Homestead  Co.  v.  Dea 
Moines  Nav.  &  E.  Co.,  8  Fed.  97  ( 3 
McCrary,,95)  ;  Lilienthal.  v.  McCpr- 
mick,  117  Fed.  89,  54  C.  C.  A,,  475. 
See  Jackson  &  Sharp  Co..  v,  Pearson, 
60  Fed.  113. 

37  Brooks  V.  Laurent,, 98  Fed.  647, 
39  0.  C.  A.  201. 
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case  i  should  be  remanded  after  they  have  been  brought  in  by 
amendment.?'  Where  omitted  parties,  who'were  entitled  to  be 
heard,  applied  for  leave  to  intervene,  the  court  made  an  order 
requiring  the  plaintiff  to  amend  his  bill  and  make  ;them  defend- 
ants on  pain  >  of  remanding  the  cause  to  the  Statei  court' or  dis- 
missing it,  as  the  defendants  might  elect;**  >/  c  . 
'  Where  the  removal  .was  made  by  one  only  of  the -defendants, 
because  of  a  separable  controversy ; '  it  ^  was  held  that,  after 
an  amendment  dismissing- him,*"  or  adiscontiBuance  as  to  him," 
or  an  amendment  which  left  nothing  in  the  case  that  affected 
his  rights;  **  there  should  be  a  remand,  eiven  though  he  had  pre- - 
viously'beefi'  allowed  by  the  State  court  to  intervene.*'  A  plain- 
tiff; who  is  a  receiver  of  a  State  coti-rt,  is  not  required  to  show 
its  authority  for  such  dlsinissal,  before  the  Federal  courts  will 
entertain  His  motion;**  nor  6it.  the  dismissaj  be  prevented  by 
a  motion  made  by  the  defendant,  while  it  is  pending,  for  leave 
to  file  dii  amended  ahswet  pleading  a  set-off.**  A  reduction  of 
the  amplint  claimed,  when  made  subsequent  to  the;  removal, 
will  nd't  justify  a  remand,*^  unless  it  is  clearly  proved  that. the 

38  Perry  £  Clift,  32  Fed.  801.         '    198,  14X.  ed.'  660;  Wright  v.  Wells, 

39  Hunt   T;   Fisher,r29    Fed.    801,       Fed.   Cas.   No.   18,   101    (Pet.  C.  C. 
805.  220)  ;  Ladd  v.  Tudor,  Fed.  Cas.  No. 

*o  Texas     Transportation     Co.     v.  7,975    (-3  Woodb.  &  M. '  325 )  ;   Eob- 

Seeligson,  122  U.  S.  519,  30  L.  ed.  erts  v.  Nelson,  Fed.'Cas.  No.  11,907, 

1150;  Youtsey  v.  Hoffman,  108  Fed.  8  Blatchf.  74  (40  How.  Prae.  387)  ; 

699 ;  AndersQH  v.  United  Realty  Co.,  MeGinnity  v.  White,  Fed.  Cas.  No. 

222  XJ.  S.  164,  56  L.  ed.  144.  8,802    (3- Dill.    350); '  Zihkeisen   v.' 

41  Texas  Transp.  Co.  v.  iSeeligson,  Hufschmidt,   Fed.  Cas.  No.  18,214; 

1?2  U,  S.  519,  ,7  Sup.  Ct.  1261,  30  Maine    v.    Oilman,    11    Fed.    214; 

L.  ed.   U50;    Ryan  v.  Young,  Fed.  Waite  v.  Phoenix  Ins.  Co.,  62  Fed. 

Cas.,  No.  12,188  .(9  Biss.  63)  s.  Bacon  769  ;  Hayward  v.  Nordberg  Mfg:  Co., 

v.Felt,  38  Fed.,87a;  Bane  v.  Keefer,  85  Fed.  4,  29  C.  C.  A-.  438;  Peterson 

66  Fed.  610.  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  108 

« Iowa    Homestead    Co.    v.    Des  Ffed.  561 ;  Cumberland  Gap  Building 

Moines   Nav. -&,R.   R.   Co.,   8   Fed.  &  Loan  Ass'n  v.  Wells'  (Georgia), 

97.  ■         ,.      .u..,-  25  S.  E.  246 ;  Louisville  &  N.R.  Co. 

43  Iowa '  Homestead^    Co.'   v.    Des  v.     Roehling,     11     lU.     App.      (11 

Moifflies  Navi  &  R.  R.  Co.,  8  Fed. '97.  Bradw.)    264;    Chicago,  R.  I.  &  P. 

4*  Youtsey,  v.   Hoffman,   108-  Fed.  By.    Co.    v.    Stolie    &    Bronnenbei-g 

699.         ',  !  (Kansas),   79   Pac.   655;    Geiger  V. 

« Youtsey  r.  Hoffman,   108  Fed.  Union    Mut.    Life    Ins) '  Co.     (New 

699.  i;i'     i,  ■  '  York),  I  City  Ct.  E.  237.     Omtrai 

46Kanouse   ▼.    Martin,    15    How.  Spiers  v.  HaMfed,  74  N.  C.  620. 
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original  sum  was  by  mistake' excessive.*''  Wken  the  permanent 
residence  and  cilizenship  of  a  party,  i  at  a  date  shortly  before 
the  beginning  of  the  suit,  is  proved;  the  presumption  is  ■-that 
the  same  continue  until  there  is  proof  of  a  change.**  It  has 
been  held-:,  that,  vchen  a  case  involving  several  questions  has 
been  removed,  because  one  of  them  arises  under  the^  Constitu- 
tion or  laws  of  the  United  States,  after  a  decision  of  the  co'urt 
disposing  of  the  Federal  question,  there  shouldbeia  remand;  *' 
but  that  a  Federal  question,  which  ianot frivolous,  cannot  be 
decided  upon  a  motion,  to  remand.^"  A  subsequent  change  of 
citizenship,"  or  the  consolidation  .of  a  foreign  with  a  domestic 
corporation, .wijl  npt  defeat  the  jurisdiction.^^  'AH  orders,  at- 
tachments, sequestrations,,  b.op-ds,  undei;t§,kings,  security,  au;d 
other  prpceedi^ngs,  .given  ^or  ta^k^n  in.the  State  court  befQr!e;tbe 
removial  remain  in  force  until  they  are  set  aside,  dissolved  oi; 
modified  by  the  Federal. court. °*  An  attachment  levied  upon 
the  property  of  a, non-resident  under  process  of jthe^^tate  court, 
in  accordance  with  the  statutes  of  the  State,  will  be  upheld  and 
enforced  by  the  Federal  court  after  removal,  although  t^e. Fed- 
eral coTirt'had  no  jurisdiction  to  levy  such  an  attachment  orig- 
inally.^* In  such  a  case  .the  Federal,  court  may  serve  process 
upon  the  non-resident  by  publication,, in  accordance,  with  the 


«W.  T.  Hughes  &  Co.  y.  Peper 
Tobacco  Warehouse  Co.,  126  Fed. 
687.         .     .         ■ 

*8  Heath  v.  Austin,  Fed.  Cas.  No- 
6,30,5  (1  Blatehf.  320);  Collins,  v, 
City  of  Ashland,  112  Fed.'  175. 

49Hamblin  v.  Chicago,  B.  &  Q, 
R.  Co.,  43   Fed.  401.     .  • 

60Lowry  v.  Chicago,  B.  &  Q.  R, 
Co.,  46  Fed.  83., • 

61  Louisyille,,  N.  A.  &  C.  Ey.  Co 
y.  Louisville  Trust  Co.,  17*.  U.  8, 
552,  43  L:  ed.  1081,  19  S.  Ct.  817,,'  i5 
Fed.  433,  22  C.  C.  A.  378;  Tug  Riv 
er  Coal  &  Salt  Co.  v.  Brigel,  86  iFed, 
818;  Haracovic  v.  Standard  Oil  Co., 
105  Fed.  ,785;  Collins  v.  Ashland, 
112  Fed.  175.  ,,      , 

62  Louisville,  N.  A.  &  C.  Ry.  Co. 
V.  Louisville  Trust  Co.,  174  V.  S. 
552,  43  L.  ed.  1081,  19  S.  Ct.  817,- 


75  Fed.  433,  22  C.  C.  A.  378;  Chica- 
go, I  &.N.  P.  R.  Co.  V.  Minnesota  & 
N.  W.  R.  Go.j  29  Fed.  337. 

68  New  England  Sere^w  Co.  v.  Bliv- 
en,  Fed.  Oas)  No;  10,156  (3  Blatehf. 
2,40)  ;  Clarke  v.  Chase,  Fed' Gas.  No. 
2,845  •  ( Brunner  Col.  Cas.  638 )  ;  Bar- 
ney V.  Globe  Bank,  Fed.  Casi  No.  1,- 
031  (15  Blatehif;.'  107) ;  18  St.  at  L., 
ch. .  137,  p.  470 ;  quoted  supra;  C'slt-  ■ 
penter  v.  Ne-w  York  &  N.  H.  R.  'Co., 
(Nfew,  Yo,rk'),  '11  How.'iPrae.  481; 
■  Martin  v.  Thompson  ( South  Caroli- 
na, 3  McCord,  167. 

64  Clark  V.  Wells,  203  U.  S.  184, 
51  L.ed.  138;  Crocker  Nat.  Bank  v. 
Pengeilstecher,  44  Fed.  705;  Ver- 
milya  v.  Brov\rn,  65  Fed.  149;  supra, 
§  369. :  See  Purdy  t.  Wallace  Muller 
&  Co.,  81  Fed.  513. 
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State  statute.  In  case  of  his  failure  to  appear,  however,  no 
personal  judgment  can  be  entered  against  him;  but  the  judg- 
ment entered  can  be  enforced  only  against  the  property  at- 
tached.*^  Where  a  suit  in  equity  had  been  begun  by  a  writ  of 
foreign  attachment  in  a  State  courti;,  it  was  held,  after. a  re- 
moval, that  the  State  practice  should  be  followed,  which  au- 
thorized a  rule  directing  the  plaintiffs;  to  show  cause  of  action 
and  why  the  attachment  should  not  be  dissolved. °*  The  Federal 
court  may  authorize  its  marshal  to  take,  into  his  custody,  prop- 
erty held  by  the  sheriff  under  a  writ  of  the  State  court  issued 
before  the  removal."  But  where  the  removed  cause  was  a  suit 
in  equity  to;  enjoin  the  enforcement  of,  and  to  set  aside,  a  judg- 
ment in  a  suit  in  the  State  court  that  had  not  been  removed,  in 
which  the  sheriff  held  the  proceeds  of  attached  property;  it 
was  held  that  the  Federal  court  had  no  jurisdiction  over  the 
ftind  in'the  hands  of  the  sheriff. °'  It  has  been:  held  that,  after 
removal,  the  Federal  coui^t  may  set  aside  an  attachment  upon 
the  ground  that  the  State  court  had  no  power  to  grant  the  saine.^' 
But  when  the  State  court  had,  upon  a  hearing,  sustained  the 
validity  of  the  attachment  or  garnishment  of  a  judgment  of  a 
Federal  court;  the  Court  to  which  the  case  was  removed,  de- 
clined to  review  the  propriety  of  such  order ;  but  suggested  that 
the  Federal  courtj  whose  judgment  was  thus  garnished,  might 
properly  disregard  the  writ.*"  Whete  the  State  attachment  law 
provided  that,  before  the  defendant's  appearance,  all  creditors 
who  applied  to  be  made  parties  should  share  pro  rata,  in  the 
fund,  and  that,  after  such  appearance,  all  other  creditors  should 
be  deprived  of  a  share  in  the  fund';  it  was  held  that,  after  the 
removal  o|  tiie  attachment  suit  to  the  Federal  court,  the  latter 

55  Clark  V.  Wells,  203  JJ.  S.  164.      plaintiff  succeeds  in  such  a  case,  the 

56  Gommonwealth     Trust     Co.     y,      fees   for   the   attachment  should,  be 
Frick,  120  Fed.  688.  equally  divided  between ,  the  sheriff 

S'  Friedman  v.  Israel,  26  Fed.  801 .  and  the  marshal,.  Duryee,  v.  Inter- 
In  a  replevin  sult>  Mr.  Justice  ,Nel-  national  l^ach.  &  Eng.  Gd.,  D.  C,  S. 
son  suggested  that  the  property  held  D.  N.  Y.,  January  1912. 
by  the  State  sheriff  might  be,  sold  58  Smith  v.  Schwed,  9  Fed.  483. 
under  the  direction, of,  the  Federal  69  Corbitt  v.  I^armers'  Bank,  ,114 
court  and  the  proceeds  deposited,  in  Fed.  602. 

its  registry.   Dennistown  V.  Draper,  60  Loomis  v.  Carrington,  18  Fed. 

SiBlatchf.  336,  Fed.  Cas.  No.  3,804.  97.                                 /.     .  '. 
It   has   been   held    that   vi'her^,  the 
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had  no  -power  to  strike  out  the  defendant's  appearance  in  order 
to  letin  the  other  creditors^®^  The  sureties  upon  a  delivery  bond 
or  a  forthcoming  bond  remain  liable,  notwithstanding  tlie  re- 
moval.*^ After  removal,  the  Federal  court  may  hear' and  de- 
cide a  motion  that  was  pending  undecided  in  the  State  court 
before  the  petition  was  filed.** 

An  injunction  granted  by  the  State  court  before  the  removal , 
remains  in  force  thereafter,  until  it  has  been  dissolved.®*     It 


61  Second  Nat.  Bank  v.  New  York 
Silk  Mfg.  Co.,  Fed.  Cas.*No.  12,601a. 

62  Ramsey  v.  Coolbaugh,  13  Iowa, 
164;  State  v.  Peck,  32  W.  Va.  606, 
9  'S.  E.  919.  ,    ■       , 

63  Mannington  V.  Hocking  Valley 
Ry.  Co.,  183  Fed.  133,  holding  that 
an  oral  opinion  of  a  State  judge, 
sustaining  a  motion,  when  no  order 
had  been  entered  upon  the  same, 
was  not  an  adjudication  which 
bound  the  Federal,  cojirt. 

64  Smith  V.  Schwed,  6  Fed.  455  (2 
McCrary,  441 )  ;  Fogg  v.  Fisk,  19 
Fed.  235.  Where  a  motion  to  con- 
tinue the'  injunctioii  or  to  inake  the 
same  perpetual  has  been  granted  by 
the  State  court  l)efore  the  removal, 
the  Federal  court  will  ordinarily 
follow  that  decision.  -The  Federal 
court  after  removal  may  continue  an 
injunction  previously  granted  by  a 
State  court,  wljich  a  court  of  the 
United  States  could  not  have  pre- 
viously granted.  Perry  v.  Sharpe,  8  ' 
Fed.  15;  Hunt  v.  Fischer,  29  Fed. 
801;  Eureka  &  K.  R.  Co.  v.  Cali- 
fornia &  N.  Ry.  Co.,  103  Fed.  897. 
A  Federal  court-  may  make  an  or- 
der continuing  an  injunction  grant- 
ed by  a  State  court  before  the  re- 
moval, although  the  State  court  had 
no  power  to  make  the  same.  Hower 
V.  Weiss  M.  &  El.  Co.,  56  Fed.  356. 
The  Federal  court  may  dissolve  an 
injunction  granted' by  a  State  court 
in  a  case  which  has  since  been  re- 
moved.   Sharp  V.  Whiteside,  19  Fed. 


156;  State  of  Arkansas  v.  Kansas  & 
T.  Coal  Co.,  96  Fed.  353.  It  wijlnot 
do  so  because  the  will  was  not  veri- 
fied according  to  the  practice  in  the 
Federal '  court ;  Smith  v.  Schwed, '6 
Fed.  455  (2  McCrary,  441)  ;  nor  be- 
cause the  plaintiff,  after  the  remov- 
al, fails  to  prosecute  the  (application 
to  continue  the  injunction  upon  the 
day  fixed  by  the  State'  court,  which 
occurs  before  the  transcript  is  filed 
in  the  District  Court  of  the  United 
States.  Hamilton  V,  Fowler,  83  Fed. 
321.  Where  a  motion  to  continue 
the  injunction  or  to  make  the  same 
perpetual  has  been  granted  bj^  the' 
State  court  before  the  Temoval,  the 
Federal  court  will  ordinarily  follow 
that  decision.  Carrington  v.  Flori- 
da R.  Co.,  Fed.  Cas.  No.' 2,448  (9 
Blatchf.  4G8)  ;  New  Orleans,  M.  &  C. 
R.  Co.  V.  New  Orleans,  14  Fed.  373i 
A  motion  to  dissolve,  the  injunction 
may  be  made  and  heard  upon  due 
notice  to  the  plaintiff  at  any  time 
after  the  record  has  been  filed  in, 
the  Federal  court;  Texas' &  St.  L.. 
Ry.  Co.  V.  Rust,  17  Fed.  275  {5  Mc- 
Crary, 348),  and  even,  it  seems  to 
have  been  held,  before  that  time. 
Champlain  Const.  Co.  v.  O'Brien,  104 
Fed.  930.  It  has  been  held  thait  the 
hearing  of  a  motion  to  dissolve  Such 
an  injunction  should  not  be  post- 
poned because  of  a  nlotion  to  re- 
mand, based  upon  a  defect  in  the 
form  or  amount  of  the  removail  bond. 
Cbburn  v.  Cedar  Val.  Land  &'  Cat- 
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has  been  held:  that  the  Federal  court  cannot  punish  a  parly 
for  his  previous. violation  of  an  order  of  the' State  court;®'  that 
where  an  order  had  been  made  directing  the  defendant  to  show 
cause  why  he  should  not  be  punished  for  a  disobedience  to;  an 
order  of  the  State  court,  the  proceedings  thereupon  should  be 
remanded,  although  jurisdiction  of  the  original  suit  was  main- 
tained;  ®®  and  that  where  an  order  in  contempt  proceedings  had 
been  appealed  to  the  State  Supreme  Court  before  the  removal, 
the  Federal  court  would  hold  proceedings  for  the  enforcement 
of  such  order  in  abeyance,  until  the  disposition  of  such  appeal.*'' 
It  has  been  held  that  the  Federal  court  cannot  compel  a  wit- 
ness to  sign  a  deposition,  which  has  been  taken  from  his  testi- 
■  mony  in  shorthand  previous  to  the  removal ;  *'  nor  compel  the 
defendant  to  file  answers  to  interrogatories  annexed  to  the  peti- 
tion, in  accordance  with  the  Iowa  statute.®^  It  seems  that  an 
order  of  the  Stkte  court  for  the,  examination  of  a  party  under 


tie  Co.,  25  Fed.  791.  An  original 
motion  for  an  injunction  on  the-, 
face  of  the  bill  may  be  heard  in  the 
Federal  court  when  noticed  after  the 
removal;  Jalthough  the  papers  are 
not  ill;  accordance  with  the.  State 
practice.  McLepd  v.  Duncan,  Fed,  .- 
Gas.  No.  8,898  (5  McLean,  342).  A 
receiver  appointed  before  the  remov- 
al' of  the  case  remains  in  possession 
until  himself  removed,  and  he  may 
be  required  to  account  in  the  Feder- 
al court.  Hinckley  v.  Railroad  Co., 
100  0;'S.'  1^3,  25  L.  ed.  591:  Malck 
v.  Jones,  31  Fed.  189,  196.  The  Fed- 
eral court  inay  remove  or  discharge 
a'  receivei-  appointed  by  the  State 
court  before  the  removal.  Texas  & 
St.  L.  Ey.  Co.'  V.  Rust,  17  Fed.  275. 
It' has  been  held  that,  where  a  mo- 
tion to  discharge  a  receiver  has  been 
denied  by  the  State  court,  the  Feder- 
al court  will  not  review  the  same. 
Bryant  v.  Thompson,  27  Fied.'  881  i 
Whefe  a  "receiver  appointed  by  a 
Federal  court  removed  a  suit  brought^ 
against  him  in  the  State  court;  it 
was  held  that  the  plaintiflF  was  en- 
titled to  a  trial  by  jury,  if  he  would 
Fed.  Prac.  Vol.  II.— 120. 


have  been  so  entitled  in  the  State 
court.  Bryant  -v.  Thompson,  27  Fed. 
881;  'Vany  v.  Receiver  of  Toledo,  St. 
L.  &  K.  C.  Ry.  Co.,  67  Fed.  379.  It 
has  been  held  at  Circuit,  that,  after 
a  removal;  a  sheroffl  cannot  amend 
his  return,  previously  mside  tiD.the 
State  court;  Tallman  v.  Baltimore 
&  q.  R.  Co.,  45  Fed.  156.  Contra, 
Richmond  v.  Brookings,  48  Fed.  241; 
but  that  the  record  of  the  State 
court  ShoWing  the  time  of  filing  the 
petition  and  bond  may  1)e  proved, 
by  the  testimony  of  witnesses,  to  be 
erroneous.  Stephens  v.  St.  Louis  & 
S.  f:'R.  Co.,  47  Fed.  530. 

ssKirk  V.' Milwaukee  D.  C  Mfg. 
Co.,  26  Fed.  501.  But  see  'Williams 
M.  &  R.  Co.  V.  Raynor,  7  Biss.  245, 
Fed.  Cak.  No.  17,748. 

66  Voorhees  v.  Albright,  Fed.  Cas. 
No.  16,999. 

67  Williams  Mower  &  Reaper  Co. 
V.  Raynor,  Fed.  'Cas;  No;  17,748'  (7 
Biss.  245). 

68  Arnold  V.  Kearney,  29  Fed.  820. 

69  Pierce  v.  Union  Pac.  Ry.  'Co., 
47  Fed.  709. 
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section  870  of  the  New  York  Code  of  Civil  Procedure,  after 
issue  and  before  trial,  must  be  vacated  by  the  Federal  court 
after  removal.'"'  Where  depositions  taken  to  be  used  in  an 
action  in  a  State  court  that  had  been  dismissed  were  adtoissible 
as  evidence  under  the  statute  of  the  State  in  another  suit  subse- 
quently brought,  and  such  second  suit  was  removed;  it  was  held 
that  such  depositions  were  admissible  in  the  Federal  court.'^ 
Depositions  taken  subsequent  to  the  removal  before  a  referee 
previously  appointed  are  no  part  of  the  record  in  the  Federal 
'30urt.''^  A, removal  operates  as  an  abandonment  of  an  appeal 
from  an  interlocutory  order  not  appealable  in  the  Federjil 
courts^* 

Where  a  motion  is  pending  at  the  time  of  the  removal,'  it  is 
transferred  with  the  record  to  the  Federal  court  to  be  there  de- 
termined.'* Where,  before  a  petition  and  bond  for  the  removal 
of  a  cause  from  a  State  court  was  passed  upon  by  that  court,  a 
motion  was  made  therein  by  defendant,  which  was  brought 
on  for  hearing  in  the  Federal  court ;  it  was  held  that,  by  seek- 
ing an  adjournment  of  the  hearing  in  the  latter  court  Ayithout 
objecting  to  the  irregularity  of  the  hearing,  plaintiff  waived 
such  irregularity.'''  When  a  motion  has  been  denied  by  the 
State  court,  leave  to  renew  the  same  should  be  obtained  before 
making  it  in  the  Federal  court.''*     Ordinarily,  when  the  State 


n  Ex  parte  Fisk,  113  U.  S.  713, 
28  L.  ed.  1117.  Where,  before  the  re- 
moval of  a  cause  from  the  State  to 
the  Federal  court,  a  reference  was 
made  to  take  the  deposition  of  a 
witness  according  to  the  State  prac- 
tice, to  be  used  on  a  motion  in  the 
suit,  it  was  held  that  the  plaintiff 
must  proceed  with  such  reference 
after  the  removal  of  the  cause. 
Bills  V.  New  Orleans,  St.  L.  &  C. 
R.  Co.,  Fed.  Cas.  No.  1,409  (13 
Blatchf.  227). 

71  Graveville  v.  Minneapolis  &  St. 
L.  R.  Co.,  16  l''ed.  435  (3  McCrary, 
385). 

78  Miller  v.  Tobin,  18  Fed.  609 
(9  Sawy.  401).     .      ■ 

W  Freeman  v.  Butler,  39  Fed.  1. 
Contra,  Williams  Mower  &  Reaper 


Co.  V.  Raynor,  Fed.  Cas.  No.  17,748 
(7  Biss.  245)., 

M  Bryce  v.  Southern  Ry.  Co.,  129 
Fed.  966. 

T6  Kinne  v,  T  ant,  68  Fed.  436. 

76Carring\  v.  Florid!^  R.  Co., 
Fed.  Cas.  No.  2,448  (9  Blatchf. 
468)  ;  New  Orleans,  M.  &  C.  R.  Co. 
V.  New  Orleans,  14rFed.  373;  Loom- 
is  V.  Carrington,  18  Fed.  97;. Bry- 
ant V.  Thompson,  27  Fed.  881;  AU-; 
mark  v.  Platte,  S.  S.  Co.,  76  Fed. 
-615;  Denison  v.  Shawmut  Min.  Co.; 
124  Fed.  860;  Guernsey  v.  Cross,, 
153  Fed.  827.  See  Remington  v. 
Central  Pac.  R.  R.  Co.,  198  U.  S.  95, 
99,  49  L.  ed.  959,  963 ;  Carrington  v. 
Florida  R.  Co.,  9  Blatchf.  468. 
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eburt  kas  acted  within  its  jurisdiction,  such  leave  will  not  be 
granted  unless  such  a  showing  is  made  as  would  justify  an  ap- 
peal or  a  rehearing  under  the  State  practice.'"  When,  at  the 
time  of  a  removal,  a  motion  was  pending  to  resettle  an  order 
previously  made,  the  Federal  court  entertained  the  application 
■but  refused  to  review  the  decision  upon  which  that  order  had 
been  entered.™  Upon  a  motion  to  dismiss^  made  before  the 
removal,  when  the  defendant  had  acquired  the  right  to  a  dis- 
missal under  the  State  practice;  it  was  held  that  the  motion 
should  be  granted,  although  the  practice  of  the  Federal  court 
would  not  have  justified  the  dismissal.™  The  decisions  of  the 
State  court  on  a  demurrer,  or  otherwise,  made  in  the  case  be- 
fore its  removal,  will  ordinarily  be  followed  by  the  Federal 
Gpurt ;  *"  not,  however,  upon  the  validity  of  the  service  of  pro- 
cess upon  a  nonresident  defendant.'*  Where  a  suit  had  been 
removed  because  of  a  separable  controversy;  it  was  held  that 
the  Federal  court  had  no  jurisdiction  to  set  aside  a  previous 
judgment  of  Uie  State  court  aga:inst  a  defendant  who  was  a 
citizen  of  the  same  State  as  the  plaintiff.'^     Whether  after 


77Allmark  v.  Platte  S.  S.  Co.,  76 
Fed.  615;  Denison  y.  Shawmut  Mip- 
Co.,  124  Fed.  860.  , 

T8  Milligan  v.  Lalance  &  6.  Mfg. 
do.,  17  Fed.  465,  21  Blatehf.  407 
(an  order  of  a  general  term  of  the 
State  court  upon  an  appeal) . 

79Sutro  y.  Simpson,  14  Fed.  370, 
4  McCrary,  276  (for  failure  to  give 
security  for  costs).  The  Federal 
cotirt  may  vacate  an  order,  previous- 
ly made  by  the  State  court,  denying 
a  motion  to  set  aside  service  of 
'process.  •Eemingtoh  v.  Central  Pac. 
E.  E.  Co.,'  198  XJ.' S.  95,  49  L.  ed. 
959.  Contra,  Brooks  v.  Farwell,  4 
Fed.  166  (2  McCrary,  220);  All- 
mark  v.  Platte  S..S.^  Co.,  76  Fed. 
615);  Guernsey  v.  Cross,  153  Fed. 
827.  ,,-...-':    .  r 

80  Duncan  v.Geganl,  101  U.  S.  810, 
25  L.  ed; '875;  Milligan  v.  Lalance 
&    6.   Mfg.    Co.,    21,  BlatcM.    407; 


Bushnell  V.  Kennedy,  9  Wall.  387, 
19  L.  ed.  736;  Loomis  v.  Carrington, 
18  Fed.  97;  Phelps  v.  Canada  Cent. 
R.  Co.,  19  Fed.  801  (20  Blatehf. 
450)  ;  Davis  v.  St.  Louis  &  S.  F.  E. 
Co.,  25  Fed.  786;  Bryant  v.  Thomp- 
son, 27  Fed.  881;  Cleaver  v.  Trad- 
ers' Ins.  Co.,  40  Fed.  711;  Lookout 
Mountain  E.  Co.  v.  Houston,  44  Fed. 
449;  Denison  v.  Shavpmut  Min.  Co., 
1?4  Fed,  860;  Dodd  v.  Louisville 
Bridge  Co.,  130  Fed.  186.  See  Wil- 
son v..  Smith,  117  Fed.  707,  709. 
But  see  Spriiig  Co.  v.  Knowlton,  103 
U.  S.  49,  26  L.  ed.  347. 

,81  Eemington  v.  Central  Pac.:  E. 
E.  Co.,  198  U.  S.  95,  49  L.  ed.  959; 
Allmark  vj^Platte  S.  S.  Co.,  76  Fed. 
615.  (7on:*ra, ,  Bragdon  vj  Perk'ins, 
Campbell  Co.,  82  Fed.  338. 

88Youtseyi  v.  Hoffman,   108  Fed. 
699,  701.,     ' 


1908 


REMOVAL  OF  CAUSES. 


[§    355 


removal  a  plea  of  Us  pendens,  based  upon  a  former  suit  in  the 
Federal  court,  should  be  sustained,  was  left  undecided.'* 

In  an  action  at  common  law,  a  defendant  is  not  obliged  to 
reserve  or  refile  any  notice,  which  has  been  duly  served  or  filed 
by  him,  as  the  case  may  be,  in  the  State  court  before  the  re- 
moval.** After  removal,  the  Federal  court  may  consolidate  the 
removed  cause  with  one  originally  brought  within  its  jurisdic- 
tion.*' The  consolidation  of  a  case  does  not  prevent  its  re- 
mand.'^ 

If  the  State  court  refuses  to  relinquish' jurisdiction  after  the 
papers  essential  to  a  removal  have  been  duly  presented  and  filed, 
subsequent  proceedings  in  such  State  court  may  be  enjoined  by 
the  District  Court  of  the  United  States ;  *''  even,  it  has  been  held, 
when  the  State  is  the  plaintiff ;  '*  but  such  a  motion  will  not 
ordinarily  be  granted  before  a  motion  to  remand  the  cause  has 
been  decided,  unless  the  right  of  removal  is  beyond  dispute,*' 


83  Ahlhauser  v.  Butler,  50  Fed. 
705. 

8*  Waldman  v.  Pennsylvania  E. 
Co.,  13  Fed.  801 ;  Johnson  v.  Bridge- 
port Deoxidized  Bronze  &,  Metal  Co., 
125  Fed.  631 ;  Waldman  v.  Pennsyl- 
vania E.  Co.  (New  York),  64  How. 
Prac.   198. 

85  Wabash,  St.  L.  &  P.  By.  Co. 
V.  Central  Trust  Co.,  23  Fed.  513; 
supra,  %  472. 

seColburn  y.  Hill,  0.  C.  A.,  101 
Fed.  500. 

87  French  v.  Hay,  22  Wall.  250, 
22  L.  ed.  857;  Dietzsch  v.  Huide- 
koper,  103  U.  S.  494,  26  L.  ed.  497; 
Warren  v.  Ives,  Fed.  Cas.  No.  17,- 
197  (1  Flip.  356)  ;  Wagner  v.  Drake, 
31  Fed.  849;  Baltimore  &  0.  E.  Co. 
V.  Ford,  35  Fed.  170;  Abeel  v.  Cul- 
bertson,  56  Fed.  329;  supra,  §  554. 
Contra,  Fisk  v.  Union  Pae.  E.  Co., 
Fed.  Cas.  No.  4,827  (6  Blatchf. 
362)  ;  Penrose  v.  Penrose,  Fed.  Cas. 
No.  10,958  (17  Blatchf.  332).  See 
Chicago,  E.  I.  &  P.  Ey.  Co.  v.  Stepp, 
151  Fed.  908. 


88  Abeel  v.  Culbertson,  56  Fed. 
329.  When  the  removed  case  was 
brought  at  common  law,  the  injunc- 
tion is  usually  granted  upon  an  orig- 
inal bill,  which  is  considered  to  be 
ancillary  in  its  nature,  and  -v^ich  ia 
filed  in  the  District  Court  of  the 
United  States.  Madisonville  Trac- 
tion Co.  V.  St.  Bernard  Mining  Co., 
196  U.  S.  239,  49  L.  ed.  462;  Mutual 
Life  Ins.  Co.  V.  Langley,  145  Fed. 
415;  Chicago,  E.  I.  &  P.  Ey.  Co.  v. 
Stepp,  151  Fed.  908.  It  ha,s  been 
held  that  a  Court  of  the  United 
States  may  compel,  by  a  manda- 
mus, a.  State  court  to  allow  a 
removal.  Spraggins  v.  County  Court 
of  Humphries,  1  Cooke  (Tenn.)  160, 
Fed.  Cas.  No.  13,246.  But  see  §  457, 
supra. 

89  Frishman  v.  Insurance  Cos.,  41 
Fed.  449 ;  Sinclair  v.  Pierce,  50  Fed. 
851.  Such  an  injunction  was  denied 
when  the  petition  had  been  filed 
with  the  clerk  of  the  State  court  in 
vacation,  but  not  presented  to  that 
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and  this  decision  is  contrary  to  the  current  of  authority.'"  It 
has  been  held  that  a  failure,  within  the  time  required  by  the 
State  statute,  to  demand  a  jury  trial  before  the  removal,  which 
delay  by  the  State  law  amounts  to  a  waiver  of  the  right  to  trial 
by  jury,  does  not  affect  the  right  to  trial  by  jury  in  the  Federal 
court.®*  Where  a  receiver,  appointed  by  a  Federal  court,  re- 
moved a  suit  brought  against  him  in  the  State  court;  it  was 
held  that  the  plaintiff  was  entitled  to  a  trial  by  jury,  if  he  would 
have  been  so  entitled  in  the  State  court.'*  After  the  removal 
of  a  criminal  prosecution  against  an  officer  of  the  United  States, 
the  State -prosecuting  officer  is  the  proper  person  to  try  the  case 
for  the  plaintiff  and  the  District  Attorney  of  the  United  States 
'Usually  appears  for  the  defendant.'*  The  costs  allowed  in  a 
removal  case  are  those  awarded 'by- the  statutes  of  the  United 
States,  and  not  those  allowed  by  the  State  law.'*  The  time  in 
which  an  execution  can  issue,  on  a  judgment  in  a  case  brought 


court.     Coker  v.  Monaghan   Mills, 

110  Fed.  803. 

'   »0  Supra,  §  670. 

91  Montgomery  County  v.  Cooliran, 
116  Fed.  985,  1002. 

92  Bryant  v.  Thompson,  27  Fed. 
881;  Vany  v.  Receiver  of  Toledo, 
St.  L.  &  K.  C.  Ry.  Co.,  67  Fed.  379. 

98  Delaware  v.  Emerson,  8  Fed. 
411.         ' 

94  Penrose  v.  Penrose,  1  Fed.  479; 
Chadbourne  v.  German-American 
Ins.  Co.,  31  Fed.  625  (24  Blatehf. 
539)?  Richter  v.  Magone,  47  Ted. 
192.  Contra,  The  Garden  City,  27 
Fed.  234;  Cleaver  v.  Traders'  Ins. 
Co.,  40  Fed.  863.  Where,  after  a  re- 
moval, the  plaintiff  recovers  less 
than  five  hundred  dollars,  he  will  be 
tintitled  to  costs,  if  that  amount 
would  have  entitled  him  tt>  costs  in 
the  State  court;  although  if  the  suit 
had  been  originally  brought  in  the 
Federal  court,  no  costs  would  have 
been  allowed.  Kreager  v.  Judd,  5 
Fed.  27.  Contra,  Richter  v.  Magone, 
47  Fed.  192  (a  suit  against  a  collect- 
or).   Interest  on  the  judgment,  ac- 


cruing during  a  stay  pending  a  mo- 
tion for  a  new  trial,  may  be  includ- 
ed in  the  costs  and  will  be  calculated 
at  -the  same  rate  of  interest  as  judg- 
ments in  the  courts  of  the  State. 
Gunther  v.  Liverpool,  L.  &  G.  Ins. 
Co.,- 10  Fed.  830  (20  Blatehf.  390). 
The  fees  of  witnesses,  where  deposi- 
tions were  taken  in  the  State  court 
before  the  removal,  were  taxed;  al- 
though such  depositions  were  not 
offered  in  evidence  upon  the  trial. 
Young  v.  Merchants'  Ins.  Co.,  29 
Fed.  273;  but  the  fees  of  those 
served  with  subpoenas  subsequent  to 
the  removal  were  not.  Yoiing  v. 
Merchants'  Ins.  Co.,  29  Fed.  273. 
Where,  after  tJie  removal,  the  plain- 
tiff amended  his  complaint;  it  was 
held  that  he  could  then  be  compelled, 
under  the  rules  of  the  Federal  court 
to  file  security  for  costs;  although, 
by  the  State  practice,  the  defendant 
had  lost  the  right  to  demand  securi- 
ty. Henning  v.  Western  Union  Tel. 
Co.,  40  Fed.  658.  No  stay  of  pro- 
ceedings will  be  granted  because  of 
the  'failure  of  a  party  to  pay  costs 
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in  a  State  court  and  removed  to  a  Federal  court,  depends  on 
the  laws  of  the  United^tates  and  not  on  the  State  laws.®* 

§  556.  Remand.  "If,  in  any  suit  coinmenced  in  a  district 
court,  or  removed  from  a  State  court  to  a  district  court  of  the 
United  States,  it  shall  appear  to  the  satisfaction  of  said.  District 
Court,  at  any  time  after  such  suit  has  been  brought  or  removed 
thereto,  that  such  suit  does  not' really, and  substantially  involve 
a  dispute  or  controversy  properly  within  the  jurisdiction  of 
said  d,istrict  court,  or  that  the  parties  td  said  suit  have  been 
improperly  or  coUusively  made  or  joined,  either  as  plaintiffs 
or  defendants,  for  the  purpose  of  creating  a  case  cognizable  or 
removable  under  this  act,  the  said  district  court  shall  proceed 
no  further  therein,  but  shall  dismiss  the  suit  or  remand,  it  to 
the  court  from  which  it  was  removed,  as  justice  may  require, 
and  shall  make  such  order  as  to, costs  as  shall , be  just."  ^  The 
suit  may  be  remanded  at  the  motion  of  the  plaintiff  when  neither 
he  nor  the  defendant  resides  in  the  district.^  A  case  which  was 
properly  removed  cannot  be  remanded  by  consent.'  A  remand 
for  want  of  jurisdiction,  whether  because  there  is  a  want  of 
the  requisite  difference,  of  citizenship,*  or  because  no  Federal 

awarded  in,  the  State  court  subse-  enforeed.    Tugman  v.  Nationals.  S. 

quent  to  the  removal.     Peilrose  v.  Co.,  30  Fed.  802;  affirmed,  National 

Penrose,  1  Fed.  479;.Tuginan  v.  Na-  S.  S.  Co.  v.  Tugman,  143  U.  S.  28, 

tional  S.  S.  Co.,  30  Fed.  802 ;  judg-  12  Sup.  Ct.  361,  27  L.  ed.  87.  . 

ment  affirmed,  National  S.  S.  Co.  v.  95  JJims  v.  Spurr,  138  Mass.  209. 

Tugman,  143,  U.  S.  28,  12  Sup.  Ct.  §  556.     1  Jud.   Code,   §   36,  re-en- 

361,   27   L.  ed.   87.     Where,   subse-  acting,  18  St.  at  L.  472,  ch.  137;  §  5. 

quent   to   the   reversal   by  the   Su-  ^  Ea:  parte  Wisner,  203  U.  S.  449, 

preme  Court  of  the  Uftited  States  of  51  L.  ed.  264.                               . 

a  judgment  of  the  State  court  "with  8  Lawton  v.  Blitch,   30  Fed.  641. 

costs  to  the  defendant  to  be  taxeij,"  *  Mansfield,  C.  &  L.  M.  Ey.  Co.  y. 

because  the  case  had  previously  been  Swan,  111  U.  S.  379,  28  L.  ed.  462. 

removed,  the  latter   court  a.warded  Contra,    Bushnell     v.    Kennedy,    9 

the  defendant  the  taxable  costs  of  Wall.  387,  19  L.  ed.  736;  Davies  v. 

all    the    proceedings    in    the    State  Lathrop,  13 ,  Fed.  565    (21  Blatchf. 

court,  including  an  extra  allowance;  164) ;  Tootle  v.  Coleman,  57  L;K.A. 

it  Tvas  held  that  the  proceedings  in  120,   107  Fed.  41,  45,  46  C.  C.  A. 

the    Federal    court    would    not    be  132.     It  was  held  that  a  defendant, 

stayed  after  the  plaintiff' paid  the  who  had  removed  the  case  because  of 

costs  in  the  Supreme  Court  of  thp  difference  of  citizenship  between  the 

United  States  alone,  and  that  the  plaintiff  and  all  of  the  defendants 

collection  of  the  costs  and  allowance  but  one,  whom  he  alleged  to  be  a 

in  theState  court  could  not  be  thus  nominal  p9,rty,  could  not  oppose  a 


§  556] 


EEMAND. 


1911 


question  is  involved,®  or  because  the  value  of  the  matter  in  dis- 
pute is  less  than  two  thousand  dollars,*  may  be  made  at  the 
motion  of  either  party ;  even  by  the  party  who  removed  the  case. 
The  objection  that  the  case  was  not  removed  within  the  statutory 
time  cannot  be  raised  by  the  party  who  made,  the  removal. '' 
The  court  of  first  instance,*  or  the  court  of  review,*  may  rfe- 
mand  a  cause  pf  its,  own  motion  for  want , of  jurisdiction.  It 
has  been  held  that  the  court  of  first  instance -may,  of  its  own 
motion,  remand  a  case  because  it  was  removed  too  late.'*  It 
.is  doubtful  whether  a  motion  to  remand  a  cause  can  be  made 
until  the  tr^rLs,cript,  ha,s,  bee^n  filed."  Thereafter;  a  motion  to 
remand  a  cause  for  want  of  jurisdiction  may  be  made  at  any 
time.'^    A  suit  may  be  remanded  after  it  has  been  consolidated 


motion  to  remand  by  contending 
that  it  was  the  real  party  plaintiff 
and  tha,t,the  only  actual  controver- 
sy was  between  himself  and  the  otji- 
er  defendants,  who  are  citizens  of 
different  States.  ,  Mayer  v.  Denver, 
T.  &  Ft.  W.  R.  Co.,  41  Fed.  723. 

B  Ferguson  v.  Eos.s,  38  Fed.  ,161, 
3  L.E,.A.  322;  Wabash  Railroad  Co. 
V.  Barbour,' 73  Fed.  513,  19  C.  C.  A. 
5,i6,  43  U.  ^.  ,App.  102.'  , 
.  6  Lazensky  v.  Supreme  Lodge 
:^nights  of  Honor,  32  Fed.  417. 
It  was  held  that,  where  a  par- 
ty liad  procured  a  removal  upon  an 
averment  that  the  amount  in  contro- 
versy was  over  $8,OpO,  exolusive  of 
interests  .and  costs,  he  could  not 
suggest  to,  the  .Ciycjiit  Court  of  Ap- 
peals that  there  was,  no  jurisdiction 
helow,  because  the  judgment  finally 
rendered  was  less  than  the  jurisdic- 
tional amount.  Eustis  v.  Henriettfi. 
74. Fed.  577,  20  C.  C.  ,A.,  537,, ,41  U. 
S.'App.  182.  ' ■' 

7  Ayres  v.  Watson,  113  U.  S.  594, 
5  Sup.  Ct.  641,  28  L.  ed.  1093. 

8  Johnson  v.  Johnson,  13  Fed.  193 ; 
Teas  V.  All-right,  13.  Fed.  406;  In- 
diana'v.  ■  Tolleston  Club  of  Chicago, 
53  Fed.  18.   .  - 

SBarth  v.  Coler,  60  Fed.  466,  9 


C.C.  A.  81,  ,19  U.  S,  App.  646;  Yel- 
low Aster  Min.  &  Mill.  Co.  v.  Crane 
Co.,  C.  C.  A.,  150  Fed.  580  (there 
being  a  difference  of  citizenship,  but 
neither  party  being  a  resident  of  the 
district) .     , 

,  lOKeeney  V.  Eoberts,  39 .  Fed.  629 
(12  'Sawy.  39).  '     - 

,  11  jSttpra,  §  542,  When  the  tran-^ 
script  is  filed  before  the  return 
day,  a  motion  ,4o  remand  may 
be  made  inimediately.  Anderson  v. 
Appleton,  32  Fed.  855;  Thompson  v, 
Chicago,  St.  P.  &  K.  C.  Ey.  Co.,  60 
Fed.  773.  Contra,  Kansas  City  & 
T,  Ry.  Co.  v.  Interstate  Lumber  Co., 
36  Fed.  9.  Where:  the  term  was 
changed  by  statute,  too  late  to  per- 
mit the  holding  of  a  term  at  the 
substituted  time,  it  was  held  that 
the  motion  ,  to  remand  might  te 
made  at  a  special  term  after  the 
transcript  was  filed.  Kansas  City 
&  T.  R.  Co.  v.  Interstate.  Luniber 
Co.,  37  Fed.  3. 

12  Jaeksbn  v..  Allen,  132  U.  S.  27, 
33  L.  'ed;,249 ;,  Kain.v.  Texas  Faq.  R. 
Co.,  Fed.  Cas.  No.  7,596;  Lazensky 
V.  Knigbts  of  Honor,  32  Fed,  417; 
B.ronsqn  v.  St.  Croix  1,.  Co.,  ^'5  Fed. 
634;  Southworth  v.' Rei'd,  36  '  Fed. 
451;  I'erguson  v." Ross,  3  L.R.A.  322, 
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with  another,  of  which  the  court  has  jurisdiction.^*  A  motion 
to  remand  for  want  of  jurisdiction  may  be  made  after  verdipt,^* 
or  after  judgment;'*  or  the  judgment  may  be  reversed  and  a  re- 
mand ordered  upon  an  appeal  or  writ  of  error  by  the  party  who 
removed  the  cause. '^  A  motion  to  remand  because  the  petition 
for  the  removal  was  filed  too  late  is  waived  by  laches ;  "  such  as 
the  delay  of  a  year  without  excuse ; "  and  probably  by  t;aking  any 
subsequent  proceeding  in  the  cause  after  the  filing  of  the  tran- 
script, such  as  a  consent  to  a  transfer  of  the  cause  to  the  equity 
docket  and  its  reference  to  a  special' master  to  be  considered  as 
an  intervention  in  a  previous  suit  in  equity ;  '^  or  a  demand  for 
trial ; '"'  or  a  trial.*'    Such  an  objection  cannot  be  taken  by  either 


38  Fed.  161 ;  Wabash  R.  Co.  v.  Bar- 
bour, 73  Fed.  513,  19  C.  C.  A.  546, 
43  U.  S.  App.  102;  Indiana  v.  Lake 
Erie  &  W.  Ey.  Co.,  85  Fed.  1;  Broad- 
way Ins.  Co.  V.  Chicago  G.  W.  Ey. 
Co.,  101  Fed.  507;  Parkinson  v. 
Barr,  105  Fed.  81.  But  see  Hervey 
V.  Illinois  Midland  Ey.  Co.,  3. Fed. 
707. 

isColburn  v.  Hill,  C.  C.  A.,  101 
Fed.  500. 

14  Ferguson  v.  Eoss,  3  L.R.A.  322, 
38  Fed.  161;  Mulcahey  v.  Lake  Erie 
&  W.  E.  Co.,  69  Fed.  172. 

IB  Lazensky  v.  Knights  of  Honor, 
oz  Fed.  417 ;  Wabash  E.  Co.  v.  Bar- 
bour, 73  Fed.  513,  19  C.  C.  A.  546, 
43  U.  S.  App.  102.  But  see  Mastin 
V.  Chicago,  E.  I.  &  P.  Ey.  bo.,  123 
Fed.  827. 

16  Mansfield,  C.  &  L.  M.  Ry.  Co. 
V.  Swan,  111  tr.  S.  379,  28  L.  ed. 
462;  Wabash  R.  Co.  v.  Barbour,  73 
Fed.  513,  19  C.  C.  A.  546,  43  U.  S. 
App.  102. 

"French  v.  Hay,  22  Wall,  238, 
22  L,  ed.  854;  Miller  y.  Kent,  18 
Fed.  861  (20  Blatchf.  508);  Bal- 
timore &  O.  R.  Co.v.  Ford,  35  Fed. 
170;  Wyly  v.  Richmond  &  D.  R.  Co., 
63  Fed,  487 ;  Guarantee  Co.  of  North 
Dakota  v.   Hanway,   104  Fed.   369, 


44  C.  C.  A  312.  See  Hervey  v.  Illi- 
nois' Midland  Ry.  Co.,  3  Fed.  707. 
Where  the  plaintiff,  in  ignorance  of 
his  right  to  remand  the  case  because 
the  petition  for  a  removal  was  made 
too  late,  filed  an  answer  in  the  Fed- 
eral court;  he  was  permitted  to 
withdraw  the  same  and  move  to  re- 
mand, it  appearing  that  he  had  act- 
ed in  good  faith.  Collins  v.  Stott, 
76  Fed.  613. 

18  Miller  v.  Kent,  18  Fed.  561  (20 
Blatchf.  608)  ;  Baltimore  &  O,  R. 
Co.  V.  Ford,  35  Fed.  170;  Wyly' v. 
Richmond  &  V,.  R.  Co.,  63  Fed.  487. 
It  was  held  that  a  delay  of  fifteen 
months  by  the  plaintiiT  did  not 
waive  his  fight  to  remand  a  cause 
because  of  the  defendant's  failure 
to  file  the  transcript,  although  the 
,  plaintiff  himself  produced  the  same 
for  filing  at  the  time  that  he  made 
such  motion.  McGregor  v.  McGillis, 
30  Fed.  388. 

19  Wyly  V.  Richmond  &  D.  R.  Co., 
63   Fed.  487. 

20  Baltimore  &  O.  E.  Co.  v.  Ford, 
35  Fed..  170. 

21  Guarantee  Co.  qf  North  Dakota 
V.  Hanway,  104  Fed.  369,  44  C.  C.  A. 
312. 
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party  for  flie  first  time  upon  anappeal.**  Where  the  record 
showed. a  difference  of  citizenship ;  it  was  held  that  the  objection 
that  there  was  no  sufficient  proof  of  prejudice  or  local  influence 
could  not  be  made  after  testimony  upon  the  issues  had  been 
taken.*'  It  has  been  held  that  the  objection  to  the  jurisdiction, 
because  neither  party  is  a  resident  of  the  district,  is  waived  by  a 
general  appearance  by  the  plaintiff  in  the  Federal  court  before 
h,is  motion  to  remand.**  The  service  of  a  subsequent  pleading,** 
or  any  other  proceeding  taken  by  him,*'  is,  such  a  waiver.  The 
waiver  may  be  made  by  an  infant  through  his  guardian  ad 
litetm.^''  The  removal  of  the  case  waives  any  objection  by  the 
defendant  that  he  Was  sued  in  the  improper  district,*'  provided 
that  service  of  the  summons  was  properly  made  upon  him.*^ 
He  cannot,  by  filing  a  general  appearance,,  improve  his  posi- 


8Z  Knight  V.  International  Sc  G. 
N.  Ry.  Co.,  C.   C.  A.,  61  Fed.  87. 

asNeale  V.  Foster^Sl  Fed.  53  (12 
Sawy.  424). 

24  Philadelphia  &  Boston  Face 
Brick  Co.  v.  Warford,  123  Fed.  843 ; 
Corwin  Mfg.  Co.  v.  Henrici  Washer 
Co.,  151  Fed.  938;  supra,  §  61. 

85  Matter  of  Moore,  209  U.  S.  490, 
52  Fed.  904;  Kreigh  v.  Westing- 
house,  Church,  Kerr  &  Co.,  214  U.  S. 
249,  53  L.  ed.  984;  Proctor  Coal 
Co.  V.  U.  S.  Fidelity  &  Guaranty  Co., 
158  Fed.  211;  Hagerla  v.  Mississippi 
Eiver  Power  Co.,  202  Fed.  776. 

28  Matter  of  Moore,  209  U.  S.  490, 

52  L.  ed.  904,  stipulating  for  a  con- 
tinuance; Kreigh,  v.  Westinghouse, 
Church,  Kerr  &  Co.,  214  U.  S.  249, 

53  L.  ed.  984,  making  up  the  issues ; 
Clark  V.  Southern  Paq.  Co.,  175 
F^d.  122,  taking  out  a  commission ; 
Enders  v.  Supreme  Lodge,  176  Fed. 
832,  noticing  a  demurrer  for  argu- 
ment; Hagej-la,  V.  Mississippi  River 
Power  Co.,  202  Fed.,  776,  setting 
case  down,  for  hearing;  Moyer  v, 
Chicago,  M,  &  St.  pi  -Ry.  Co.,  168 
Fed.  105,. consenting  to'the  filing  of 
a,  pleading  by  the  defendant  out  of- 
time.    It  has  been  held  that  the  en- 


try of  a  special  appearance  for  the 
purpose  of  moving  to  retire  a  case 
from  the  docket,  does  not  waive  the 
plaintiff's'right  to  a  remand  for  any 
cause.  Higson  v.  North  River  Ins. 
Co.,  184  Fed.  165.  Where  one  of  two 
defendants  sued  upon  a  joint  and 
several  obligation,  removed  the  case, 
and  the  plaintiff,  without  protest, 
proceeded  to  trial  and  took  judgment 
against  him;  it  was  held  that 
this  was  a  consent  to  a  severance  of 
the  joint,  into  two  several  actions, 
and  that  a  remand  should  not  be 
ordered.  Guarantee  Co.  of  North 
America  v.  Mechanics'  Sav.  Bank  & 
Trust  Co.,  C.  C  .A.,  80  Fed.  766. 

s?  Matter  of  Moore,  209  U.  S.  490, 
52  L.  ed.  904.  But  see  Woolridge  v. 
McKenna,  8  Fed.  650. 

28  De  Valle  Da  Costa  v.  Southern 
Pac.  Co.,  160  Fed.  216;  Clark  v. 
Southern  Pac.  Co.,  175  Fed.  122; 
Sagara  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.,  189  Fed.  220;  H.  J.  Decker,  Jr., 
&  Co.  y.  Southern  Ry.  Co.,  189  Fed. 
224. 

29  Goldey  y.  Morning  News,  156  U. 
S.  518,  39  L.  ed.  517.  See  §§  169, 
554,  555,  supra. 
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tion.*"  After  abatement,  a  suit  cannot  be  remanded  until  it  is 
revived.^*  After  a  motion  to  remand  has  been  once  denied!,  a 
second  motion  may  be  granted,  "when  fo'tinded  upon  facts  which 
have  since  occurred.*^  Thus,  a  second  motion  duly  made  may 
be  granted,  when  the  first  was  denied  as  premature.^^  Where, 
after  overruling  a  motion  to  remand  a  cause  removed  because 
it  arose  under  the  laws  of  the  United  States,  the  question  aris- 
ing under  those  laws  had  been  disposed  of  by  demurrer ;  it  was 
held  that  there  was  no  longer  any  Federal  question  in  the  case, 
and  a  second  motion  to  remand  was  granted.^*  After  a  motion 
to  remand  based  upon  the  face  of  the  record  had  been  denied, 
a  second  motion  because. of  the  alleged  collusive  joinder  of  a 
party  was  entertained.^^  An  order  denying  a  inotion  to  remand 
may  grant  leave  to  renew  the  same,  when  the  facts  are  mofe 
fully  presented.'*  It  has  been  held  that  the  court,  of  its  own 
motion,  may  remand  a  case^  although  a  previous  motion  to  re- 
mand upon  the  same  grouiid  has  been  denied.*''  It  _  has  been 
held  that,  since  the  court's  jurisdiction  is  always  open  to  con- 
sideration after  a  motion  to  remand  a  case  has  been  denied,  it 
may  be  granted  upon  the  same  facts  by  the  same  or  another 
judge."  After  a  motion  to  remand  has  been  granted,  when 
cases  subsequently  arise  that  justify  the  removal,  which  is 
again  made,-  the  second  motion  to  remand  vp^ill  be  denied.'® 

sOTierney  v.  Helvetia  Swiss  Fire  608,    611;    reversed    upon    another 
Ins.  Co.,  163  Fed.  82.  point,  C.  C.  A.,  135  Fed.  650;  revers- 
al Wright  V.  Phipps,  58  Fed.  552.  al  affirmed  without  passing  on  this; 

32  Kansas  City  &  T.  Ey.  Co.  v.  point,  Fritzlen  v.  Boatmen's  Bank, 
Interstate  Lumber  Co.,  37  Fed.  3;  212  U.  S.  364,  366,  53  L.  ed.  551,. 
HamWin  v.  Chicago,  B.  &  Q.  R.  Co.,  ^^*- 

43   Fed    401  38  Weldon    v.    Fritzlen,    128    Fed. 

33  Kansas   City   &  T.   Ey.   Co.  v.      ^°^'  "^^  reversed  on  another  point, 
xviii»<i»   K.,,,y    «,  J  ^    ^  ^.gg  p^^    gg^     reversal  af- 

Interstate  Lumber   Co.,   37   Fed.   3.  .         ,     '.^,       ...  i,  . 

„,  „      ,,.  „,  .  T.    o   ^    T,  firmed  without  passing  on  this  point, 

34Hamblin  v.  Chicago,  B.  &  Q.  R.  _,  .,  ,  ^  ■   ,        ,  %>     i     oio  tt 

°  Fritzlen  v.  Boatmen's  Bank,  212  U. 

Co.,   43  Fed.  401.  g     gg^^    ggg^    gg    j^     ed.    551,    554; 

36  Pennsylvania    E.    Co.    v.    Alle-  Q^^gj^^  ^    Chicago,  M.  &  P.  S.  Ey. 

gheny  Valley  E.  Co.,  25  Fed.  113.  po.,  197  Fed.  79,  where  the' second 

36  New     York     v.     New     Jersey  judge   granted   leave   to   renew   the 

Steamboat    Transp.     Co.,     24    Fed.  motion.     Phillips  v.  Western  Terra 

817;  Goodnow  v.  Litchfield,  47  Fed.  Cotta  Co.,  174  Fed.  873. 
753.  39  Fritzlen  v- Boatmen's  Bank,  212; 

37Weldon    v.    Fritzlen,    128    Fed.  U.  S.  364,  53  L.  ed.  551. 
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It  has  been  held  that  the  allegations  in  a  petition  for  a  re- 
moval oannot  be  disputed,  unless  a  plea  in  abatement  is  filed,*" 
which  should  be  supported  by  the  oath  of  the  defendant  or  his 
agent;  *^  and  that  is  the  safer  practice.**  But  such  a  plea  will 
not  be  decided  by  technical  ruleSj  and  is  sufficient  if  it  sets  out 
fairly  and  with  sufficient  certainty  matters '  of  fact,  which,  if 
true,  negative  the  jurisdiction  of  the  Federal  court.*'  A  denial 
in  the.  plaintiff's  petition  to  remand  has  been  held  to  be  a  suffix 
cient  traverse  of  an  allegation  in  the  defendant's  petition  for 
removal.**    It  is  the  custom  in  some  districts  to  raise  the  issue 


10  Filer    y. .  Levy,    17    Fed.    609. 

*1  Filer  v.  Levy,  17  Fed.  609; 
Laeroix  v.  Lyons,  27  Fed.  403. 
.« Carson  v.  Dunham,  121  U.  S. 
421,  30  L.  ed.  992 ;  ClarkhuflF  v.  Wis- 
consin, I.  &  N.  E.  Co.,  26  Fed.  465; 
Laeroix  y.  Lyons,  27  Fed.  403 ;"  Eum- 
sey  y.  Call,  28  Fed.  769 ;  McDonald 
v.SalemC..  F.  M.  Co.,  31  Fed.  577; 
Johnson  v.  Accident  Ins.  Co.  of  N. 
A.,  35  Fed.  374;  Imperial  Refining 
Co.  v.  Wyman,  3  L.R.A.  503,  38  Fed, 
574;  Southern  Pac.  Co.  v.  Harrison, 
73  Tex.  103,  11  S.  W.  168.  Where 
m,ore  than  five  months'  after  a  mo- 
tion to  remand  had  been  overruled 
and  the  case  was  at  issue  and  ready 
for  trial  on  the  merits,  it  was  held 
that  a  motion  for  leave  to  plead  to 
the  petition  for  removal  was  proper- 
ly overruled.  Hunter  v.  Illinois 
Cent.  R.  Co.,  C.  C.  A.,  188  Fed.  645. 

*s  Johnson  y.  Accident  Ins.  Co., 
35  Fed.  374.  A  plea  alleging  that 
the  court  had  no  jurisdiction,  or,  if 
it  had,  that  ;t  ought  not  to  exercise 
it,  for  the  reason  that  the  cause 
could  be  tried  with  greater  conven- 
ience in  the  State  court,  was  held 
to  be  insufficient.  Spies  v.  Chicago, 
<&,E.  I.  R.  Co.,  32  Fed.  713.  So 
was  a  plea  denying  defendant's  be- 
lief in,  the  existence  of,  the  preju- 
dice or  local  influence  set  forth  in 
the  petition.  County  Court  v.  Bal- 
timore  &  0.  R.   Co.,  35   Fed.   161. 


An  averment  in  a  plea,  that  a  party 
was  a  citizen  of.  a  specified  State, 
was  not  heutralized  by  an  admis- 
sion therein  that  such  party  resided 
abroad.  Carson  v.  Dunham,  121  U, 
S.  421,  30  L.  ed.  992;  Hoyt  v.  Wright, 
4  Fed.  168  (2  McCrary,  222)  ;  Filer 
v.  Levy,  17  Fed.  609;  Clarkruff  v. 
Wisconsin,  I.  &  N.  R.  Co.,  26  Fed. 
465 ;  Laeroix  v.  Lyons,  27  Fed.  403 ; 
Rumsey  v.  Call,  28  Fed.  769 ;  McDon- 
ald V.  Salem  Capital  Flour  Mills 
Co.,  31  Fed.-  577  (12  Sawyer,  492)  ; 
First  Nat.  Bank  v.  Salem  Capital 
Flour  Mills  Co.,  31  Fed.  580  (12 
Sawyer,  485,  496)  ;  Johnson  v.  Ac- 
cident Ins.  Co.  of  N.  A.,  35  Fed. 
374;  Imperial  Refining  Co.  v.  Wy- 
man, 3  L.R.A.  503,  38  Fed.  574; 
Weaver  v.  Northern  Pac.  Ey.  Co.; 
125  Fed.  155.  It  has  been  held  that 
a  formal  plea  is  not  indispensable, 
provided  a  traverse  in  some  form 
is  made.  Morris  v.  Gilmer,  129  U. 
S.  315,  32  L.  ed.  690 ;  Beadleston  v. 
Harp.ending,  32  Fed.  644;  Anderson 
V.  Appleton,  32  Fed.  855;  Curnow 
V.  Phoenix  Ins.  Co.,  44  Fed.  305. 
4*  Curnow  v.  Phoenix  Ins.  Co.,  44 
Fed.  305.  It  is  the  practice  in  the 
Western  District  of  Kentucky  to 
tr'eat  as  traversed,  without  an  ex- 
press denial,  allegations  in  a  peti- 
tion for  removal  that  defendants 
were  joined  in  fraud  of  the  jurisdic- 
tion of  the  court  for  the  sole  pur- 
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by  affidavits.*'  In  the  Northern  District  of  Iowa,  it  is  the  prac- 
tice to  treat,  as  a  plea  to  the  jurisdiction,  denials  of  allegations 
of  the  defendant's  petition  which  are  made  in  a  motion  to  re- 
mand;*® but,  ordinarily,  snch  a  motion  unaccompanied  by^a 
plea  or  affidavits  is  treated  as  a  demurrer  to  the  petition.*'' 
Allegations  of  conclusions  of  law,  such  as  that  a  specified  de- 
fendant is  only  a  nominal  party,  need  not,  it  seems,  be  specific- 
ally denied.*'  If  the  court  has  reason  to  doubt  the  existence  of 
the  jurisdictional  facts,  it  has  the  right  to  examine  the  parties 
upon  that  question  or  to  direct  a  plea  in  abatement  to  be  filed 
and  heard,*^  or  that  testimony  be  taken  upon  the  point,"  or  that 
depositions  be  taken  upon  the  point.*^  When ,  any  allegation 
in  the  petition  is.  denied,  the  burden  or  proof  rests  on  the  peti^ 
tioner.**  If  the  issue  is  not  tried  upon  oral  testimony,  affida- 
vits,*' or  depositions,**  by  both  parties  may  then  be  considered; 
and  a  verified  petition  of  removal  will  prevail  against  an  un- 
verified denial.**  W-hen  the  right  to  a  removal  depends  upon 
the  contention  that  one  of  the  defendaints  is  a  formal,  or  is  not 


pose  of  preventing  the  removal. 
Boatner  v.  American  Exp.  Co.,  122 
Fed.  714. 

*5  Lewis  V.  Cincinnatij  N.  0.  &  T. 
P.  Ry.  Co.,  192  Fed.  654. 

46  McGuire  v.  Great  Northern  Ey. 
Co.,  153  Fed.  434,  435;  Harrington 
V.  Great  Northern  Ry.  Co.,  169  Fed. 
714,  716. 

«  Phillips  V.  Western  Terra  Cotta 
Co.,  174  Fed.  873;  Armstrong  v. 
Kansas  City  Southern  Ry.  Co.,  192 
Fed.  608. 

«  Mayer  v.  Denver,  T.  &  Ft.  W. 
E.  Co.,  41  Fed.  723. 

*9  Gribble  v.  Pioneer  Press  Co., 
15  Fed.  689. 

60  Harrington  v.  Great  Northern 
Ry.  Co.,  169  Fed.  714,  716. 

51  McGuire  v.  Great  Northern  Ry. 
Co.,  153  Fed.  434,  435;  Harrington 
V.  Great  Northern  Ry.  Co.,  169  Fed. 
714,  716. 

B2  Carson  v.   Dunham,   121  U.  S. 


421i  7  Sup.  Ct.  1030,  30  L.  ed.  992; 
Health  v.  Austin,  Fed.  Cas.  No. 
6,305  (12  Blatchf.  320);  Copeland 
v.  Memphis  &  C.  R.  Co.,  Fed.  Cas. 
No.  3,209  (3  Woods,  651);  Davies 
V.  Wells,  134  Fed.  139;  New  Cas- 
tle V.  Western  Union  Tel.  Co.,  153 
Fed.  569.  This  rule  applies  where 
the  removal  is  based  upon  the  ground 
of  a  fraudulent  joinder  of  defend- 
ants. Welch  V.  Cincinnati,  N.  0.  & 
T.P.Ry.  Co.,  177  Fed.  760:  Jacob- 
son  V.  Chicago,  R.  I.  &  P.  Ry.  Co., 
176  Fed.  1004;  Foster  v.  Coos -Bay- 
Gas  &  El.  Co.,  185  Fed.  979. 

6'  Smith  V.  Crosby  Lumber  Co.,  46 
Fed.  819;  Lewis  v.  Cincinnati,  N.  0. 
&  T.  P.  Ry.  Co.,  192  Fed.  654. 

54  McGuire  v.  Great  Northern  Ey. 
Co.,  153  Fed.  434,  435;  Harrington 
V.  Great  Northern  Ry.  Co.,  169  Fed. 
714,  716. 

85  Heath  v.  Austin,  Fed.  Cas.  No. 
6,305   (12  Blatchf.  320). 
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a  necessary  party, ^*  or  that  there  is  a  separable  controversy/'' 
or  that  the  suit  arises  under  the  Constitution  or  laws  or  a  treaty 
of  the  United  States,^"  or  the  right  depends  upon  the  nature  of 
the  suit ;  *^  the  .allegations  in  the  complaint  are  conclusive,  un- 
less subsesfuent  proceedings  in  the  Federal  court  shovs^  that  the 
removal  was  improper.®'  When  the  petition  charges  that  par- 
ties have  been  fraudulently  joined,  for  the  purpose  of  prevent- 
ing a  removal ;  if  that  petition  is  verified  and  states  facts  which 
show  the  misjoinder,  it  seems  that  the  motion  to  remand  will 
be  denied,  unless  the  plaintiff  traverses  the  same  under  oath  or 
offers  evidence  to  the  contrary.**    Where  there  is  a  proper  tra- 


56  Mayer  v.  Denver,  T'  &  Ft,  W. 
<  R.  Co.,  41  Fed.  7.?3;  Bryce  v.  Soutli- 
ern  Ey.  Co.i  122  Fed.  709;  Duncan 
V.  St.  Loui,s,  L  M.  &  S.  Ry.  Co.,  22 
So.  924,  49  La.  Ann.  1700.  See 
Plymouth  Mining  Co.  v.  Amador 
Canal  Co.,  118  U.  S.  264,  6  Sup.  Ct. 
IOS4,  30  L.  ed.  232.  Where. the 
averments  of  the  complaint  were  so 
ambiguous  as  to  make  it  doubtful 
whether  certain  defendants  were 
necessary  parties,  anil  there  were 
indications  of  a  design  to  obstruct 
a  removal  by  their  joinder;  such 
averments  were  rigidly  scrutinized; 
the  whole  record,  including  the 
plaintiff's  affidavits  therein,  were 
examined;  and  it  appearing  proba- 
ble that  these  defendants  were  not 
necessary  parties,  the  motion  for  a 
remand  was  denied,  without  preju- 
dice to  its  subsequent  renewal  should 
it  afterwards  appear  to  be  neces- 
sary. New  York  v.  New  Jersey 
Transportation  Co.,  24  Fed.  817. 

67  Long  v..  Buford,  24  Fed.  241. 
See  Iowa  Lillooet  Gold  Min.  Co.  v. 
Bliss,  144  Fed.  446 ;  Cella  v?  Brown, 
C.  C,,  A.,  144  Fed.  742; 

68  Mountain  View  Min.  &  Mill. 
Co.  y.McFadden,  180  U.  S.  533,  21 
Sup. 'ct.  488,  45  L.  ed.  656;  Jones 
V.  Oceanic  Steam  Nav.  Co.,  'B'eS.  Csis. 
No.  7,485  (11  Blatchf.  406)  ;  Arkan- 


sas v.  Choctaw  &  M.  R.  Co.,  134 
Fed.  106;  supra,  §  24.  See  New 
Castle  V.  Postal  Telegraph-Cable 
Co.,  152  Fed.  572;  Echols  v.  Smith 
(Kentucky),  42  S.  W.  538.  But  see 
State  ex  rel.  Tillma,n  v.  Coosaw  Min, 
Co.,  45  Fed.  804,  808,  809.  1 

69  Anderson  v.  Appleton,  32  Fed. 
855. 

60  See  §§  540,  543,  supra. 

61  Goodnow  V.  Litchfield,  47  Fed, 
753 ;  Dui-kee  v.  Illinois  Cent.  R.  Co., 
81  Fed.  1;  Free  v.  Western  Union 
Tel.  Co.,  122  Fed.  309;  Bryce  v. 
Southern  Ry.  Co.,  122  Fed.  709; 
Weaver  v.  Northern  Pac.  Ry.  Co., 
125  Fed.  155  (where  an  affidavit  of 
the  plaintiff's  counsel  contradicting 
some  of  the  facts  in  the  petition 
was  held  to  be  insufficient) ;  Dis.hon 
V.  Cincinnati,  N.  0.  &,  T.  P.  Ry.  Co., 
C.  C  .A.,  133  Fed.  471;  Chicago,  R. 
I.  &  P.  Ry.  Co.  V.  Stepp,  151  Fed. 
908;  Atlanta,  K.  &  N.  Ey.  Co.  v. 
Southern  Ey.  Co.,  C.  C.  A.,  153  Fed. 
122.  See  Plymouth  Mining  Co.  v. 
Amador  Canal  Co.,  118  U.  S.  2^4, 
6  Sup.  Ct.  1034,  30  L.  ed.  232; 
Kelly  V.  Chicago  &  A.  Ry.  Co.,  122 
Fed.  286;  Atlantic  Coast  Line  E. 
Co.  V.  Bailey,  151  Fed.  891;  Hunter 
V.  Illinois  Cent.  R.  Co.,  C.  C.  A.,  188 
Fed.  645. 
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verse  by  the  plaintiff,  tlie  burden  of  proof  is  upon  the  defendant! 
to-  establisb  the  fraud.^^  The  issue  will  be' tried  in  the  Federal  j 
court ;^*  but  the  inquiry  into  that- question  ■will  not  go  to  the; 
extent  of  a  trial  of  the  whole  cas0  upon  the  merits.**  Where  the  ^ 
complaint  shows  the  value  of  the  matter  in  dispute,  it'ordinarily  I 
cannot  be  contradicted,*'  unless  the  petition  charges  a  fraudu-| 
lent  understatement,"  which  is  conclusively  proved  by  the  de- 1 
f endant ;  **  but  where  the  recovery  of  a  specific  thing,  as  in 
ejectment  or  replevin,  is  sought,*''  or  an  injunction  is  prayed ;  *' 
it  seems  that  the  question  depends  upon  the  evidence  submitted, 


62  Armstrong  v.  Kansas  City 
Southern  Ry.  Co.,  192  Fed.  608; 
Stevenson  v.  Illinois  Cent.  E.  Co., 
192  Fed.  956;  Clark  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.,  194  Fed.  505; 
Jacobson  v.  Chicago,  E.  I.  &  P.  Ry. 
Co.,  176  Fed.  1004;  Welch  v.  Cin- 
cinnati, N.  O.  &  F.  P.  Ry..  Co.,  177 
Fed.  760;  Foster  v.  Coos  Bay  Gas 
&  El.  Co.,  185  Fed.  979. 

68  Ibid.;  Lewis  v.  Cincinnati,  N. 
0.  &  T.  P.  Ry.  Co.,  192  Fed.  654. 

64  Clark  V.  Chicago,  R.  I.  &  P.  Ry. 
Co.,  194  Fed.  505,  supra,  %  545.'  It 
has  been  held  that  a  denial,  in  the 
petition  for  a  removal,  of  the  joint 
negligence  alleged  in  the  complaint, 
raises  no  issue  of  fraudulent  join- 
der; although  the  petition  contains 
the  further  allegation  that  the 
plaintiff  knew  that  the  two  defend- 
ants were  not  jointly  operating, the 
car,  upon  which  the  plaintiff  re- 
ceived the  injury  for  which  he  sued. 
There,  the  plaintiff  filed  affidavits 
denying  these  allegations  in  the 
petition.  Shane  v.  Butte  Electric 
Ry.  Co.,  150  Fed.  801.  A  decision 
similar  in  many  respects  is  Thresher 
V.  Western  Union  Tel.  Co.,  148  Fed. 
649.  Contra,  Landers  v.  Felton,  73 
Fed.  311.  It  has  been  held  that  alle- 
gations of  conclusions  of  law,  upon 
that  subject,  do  not  render  the  peti- 


tion of  removal  sufficient,  either  as 
a  pleading  or  as  evidence.     Offner  i 
V.  Chicago  &  E.  R.   Co.,  C.  C.  A., ' 
148  Fed.  201.    See  supra,  §  540.       i 

65  Smith  V.  Western  Union  Tel. ' 
Co.,  79  Fed.  132.  But  see  Building 
&  Loan  Ass'n  of  Dakota  v.  Cunning- 
ham (Texas),  47  S.  W.  714.  Upon 
a  proceeding  to  coridernn  a  right  of 
way,  where  the  party  seeking  the 
condemnation  alleged  that  the  inter- 
est of  the  removing  party  in  the 
land  was  of  merely  nominal  value, 
and  the  owner,  in  his  petition  for, 
a  removal,  averred  that  the  matter  | 
in  controversy  far  exceeded  $2,000 
in  value;  it  was  held  that  the  aver- 
ments in  the  petition  or  the  removal 
should  control.  Postal  Tel.  Cable 
Co.  V.  Southern  Ry.  Co.,  88  Fed. 
803. 

66  Swann  v.  Mutual  Reserve  Fund 
Life  Ass'n,  116  Fed.  232  (where  the 
fact  that  plaintiff  claimed  less  than 
the  a,mount,,  to  which  he  was  enti- 
tled, was,  in  the  absence  of  a  fraud, 
held  insufBcient  to  justify  a  re- 
moval) ;  Martin  v.  City  Water  Co., 
197  Fed.  462.  \'. 

STCorbinv.  Pike,  37  Iowa,  637.     ! 

68  Langdon  v.  Hillside  CoaJ  &  Iron 
Co.,  41.  Fed.  609;  New  Castle  v. 
Western  Union  Telegraph  Co., .  152, 
Fed.  589. 


§    556]  EBMAND.  1919 

irrespective  of  fraud;  *'  the  burden  of  proof  being  upon  the  de- 
fendant.'" The  quality  of  the 'testimony  offered,  and  not  merely 
the  number  of  the  witnesses,  will  determine  the  decision.'* 
Where  the  complaint  does  not  show  the  value  ofithe  matter  in 
dispute,  an  averment  concerning  the  same  in  the  petition  for 
removal  will,  unless  contradicted,  be  conclusive  upon  a  motion 
to  remand.'*  Where  the  right  of  removal  depends  upon  a  dif- 
ference of  citizenship  and  the  residence  of  the  parties,  the  al- 
legations in  the  complaint  concerning  citizenship  and  residence 
are  not  conclusive; ''  even  if  they  relate  to  the  sovereignty  under 
which  a  party  was  incorporated.'*  Statements  in  affidavits  or 
other  papers,  or  proceedings  by  either  party,  may  be  offered 
in  evidence  by  the  other,  as  admissions  for  or  against  the  mo- 
tion to  remand.'*  An  erroneous  description  of  the  plaintiff's 
citizenship,  in  a  pleading  or  other  proceeding  in  the  State  court, 
will  not  estop  him  from  proving  the  truth  in  support  of  a  mo- 
tion, to  remand.'®  When  the  time  of  the  proceedings  for  the 
removal  is  in  question,  pleadings  in  the  State  court,  although 
they  have  been  taken  out  of  the  record  by  stipulation^  may  be 
used  upon  a  motion  to  remand,  in  order  to  show  what  had  been 
done  in  the  State  court  before  the  application  for  removal  and 
to  prove  that  such  application  was  made  too  late."  An  answer 
filed  in  the  State  court  after,  the  petition  and  bond  had  been 
presented  was  disregarded.'*  It  has  been  held  that  a  positive 
averment  on  oath,  by  the  counsel  for  the  removing  pa,rty,  that 
the  State  judge,  under  a  rule  providing  that  the  special  term  is 
always  open  when  the  judge  is  present,  was  holding  a  special 
term  of  his  court  when  the  petition  was  presented  to  him,  is 

69  Corbin  v.  Pike,  37  Iowa,  637.  76  Chicago'  &  N,  W.  E.  Co.  v.  Ohle, 

WDavies  v.  Wells,' 134  Fed.  139;  117   U.  S.  123,  6  Sup.  Ct.  632,  29 

New  Castle  v.  Western  Union  Tel.  L.  ed.  837.    See  Reynolds  v.  Adden, 

Co.,  152  Fed.  569.  136  U.  S.  348,  10  Sup.  Ct.  843,  34 

•n  Corbin  v.  Pike,  37  Iowa,  637.  L.  ed.  360. 
.     7S  Langdon    v.    Hillside    Coal    &  76  Egerton  v.  Starin,  91  Fed.  932. 

Iron  Co.,  41.  Fed.  609.  '  See   Reynolds  v.Adden,   136  XJ.   S. 

TSRumsey  v.   Call;   28   Fed.   769;  348,  10  Sup.  Ct.  843,  34  L.  ed.  360. 
Egerton-  ■  v.    Starin,    91    Fed.    932.  77  Wilkinson  \.  Delaware,  L.  & IV. 

But  see  Stephenson's  Adm'r  v.  Illi-  R.  Co.,  23  Fed.. 562. 

iiois'Cent.'R.  Co.,  75  S.  W.  260,  25  -    79  Phillips  v.  Western  Terra  Cotta 

Ky.  Law  Rep.  442.  Co.,  174  Fed.  873. 

■■■  74  Greer   v.   Texas   <fe   P.   Ry.   Co.  '     ,  -  , 

(Texas),  :42  S.'.W.  1038. 
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sufficient  to  show  that  the  court  was  then  in  session,  although 
such  judge,  on  the  presentation  of  the  papers,  made  an  order  to 
show  cause,  which  was  in  form  an  order  of  the  court.'"  It  was 
held,  where  the  defendant  adnaitted  upon  the  trial  the  falsity  of 
an  allegation  in  his  petition,  that  the  petition  should  be  treated 
as  if  amended  accordingly.**  It  has  been  said:  that  the  court 
will  take  judicial  notice  of  the  fact  that. one  of  the  parties  is  a  re- 
ceiver appointed  by  it;  '^  that  it  will  take  judicial  notice  of  the 
State  statutes,  but  not  of  the  rules  of  the  State  courts ;  **  and 
that,  when  the  allegations  of  the  complaint  do  not  clearly  show 
that  the  cause  arises  under  the  constitution  or  laws  of  the  United 
StateSj  the  court  may  take  judicial  notice  of  a  State  statute, 
which  is  not  therein  mentioned,  to  which  reference  is  made  in 
the  petition  for  removal.'*  Proof  of  residence  in  a  place  is 
presumptive  evidence  of  citizenship  there,''  and  will  counter- 
vail a  denial  of  such  citizenship  made  for  want  of  knowledge, 
information  or  belief.'"  It  seems  that  where  defendant  alleges 
a  change  of  complainant's  citizenship  or  residence,  he  must  show 
both  residence  in  the  new  locality  and  the  intention  to  remain 
there.'''  An  official  passport,  certifying  to  the  naturalization  of 
the  defendant  as  a  citizen  of  a  certain  country,  when-accom- 
panied by  his  affidavit,  is  prima  facie  evidence  that  he  has  com- 
plied with  the  statutes  regulating  naturalization  there."  Evi- 
dence upon  prejudice  and  local  influence,  and  the  rules  of  de- 
cision upon  the  same,  have  been  previously  discussed." 

On  a  motion  to  remand,  the  court  will  not  inquire  as  to  the 
truth  of  allegations  of  facts  other  than  citizenship  or  residence, 
which  are  contained  in  the  pleadings ;  ^  nor  into  the  sufficiency 

80  La  Page  V.  Day,  74  Fed.  977.  Fed.    737;    Hanchett   v.   Blair,    300 

siKoshland    v.,  Home   Mut.   Ins.  Fed.   817,  41   C.  C.  A.  76;    Collins 

Co.,  31  Or.  321,  49  Pac.  864.  v.  City  of  Ashland,  112  Fed.  175. 

82  Pitkin  V.  Cowen,  91  Fed.  599,  86  Hanchett  v.  Blair,  100  Fed.  817, 
COO.  41  C.  C.  A.  76. 

83  Randall  v.  New  England  Order  87  Caddie  v.  Mann,  147  Fed.  1)55. 
of   Protection,    118   Fed.   782.     See  88  Maloy  v.  Duden,  25  Fed.  673. 

§  329,  supra.  fi^  Supra,  §  549. 

84  State  V.  Coosaw  Min.  Co.,  45  90  Marshall  v.  Holmes,  141  TJ.  S. 
Fed.  804;  decree  affirmed,  Coosaw  689,  591,  35  L.  ed.  870,  871;  Hax  v. 
Min.  Co.  V.  State,  144  U.  S.  550,  12  Caspar,  31  Fed.  499;  Carlisle  v. 
Sup.  Ct.  689,  36  L.  ed.  537.  Sunset  Tel.  &  Tel.  Co.,  116  Fed.  896; 

86  Blair  v.  Silver  Peak  Mines,  93  Shane  v.  Butte  Electric  Ey.  Co.,  150 
Fed.    332;     denying    rehearing,    84       Fed.   801    (where  the  court  refused 
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of  the  allegations  tlierein,  so  as  to  decide  whether  the  plaintiff's 
pleading  contains  a  good  cause  of  action,  or  the  answer  a  good 
defense,*^  except  when  it  is  claimed  that  a  Federal  question  is 
involved,  when  the  court  will  determine  whether  a  Federal 
question,  which  is  not  frivolous,  is  actually' raised.'*  It  has 
been  held  that  the  question  whether  there  is  a  misjoinder  of 
causes  of  action  in  the  complaint  is  not  one  foi:  consideration 
upon  a  motion  for  reinand.-'  The  authorities  are  not  har- 
monious as  to  whether  a  motion  to  remand  should  be  denied 
when  the  record  shows  a  case  for  a  removal  upon  a  different 
ground  from  that  i  alleged  in  the  petition.**  It  has  been  said 
that,  when  the  jurisdiction  of  the  Federal  court  is  doubtful, 
the  cause  should  be  remanded.**  The  decision  upon  a  motion 
to  remand  must  be  based  upon  facts  appearing  on  the  record. 


ta  inquire  into  the  truth  of  the  alle- 
gation that  the  defendants  were 
jointly  engaged  in  the  operation  of 
a  car ) . 

91  Marshall  v.  Holmes,  141  U.  S. 
589,  591,  35  L.  ed.  870,  871;  Hax 
V.  Caspar,  31  Fed.  499;  Broadway 
Ins.  Co.  V.  Chicago  G.  W.  Ry.  Co., 
101  Fed.  507;  M'Guire  v.  Great 
Northern  Ry.  Co.,  153  Fed.  434. 

92  Starin  T.  New  York,  115  U.  S. 
248,  29  L.  ed.  388;  Southern  Pac. 
E.  E.  Co.  V.  California,  118  U.  S. 
109,  112,  30  L.  ed.  103,  104;  Wood 
V.  Matthews,  Fed.  Cas.  No.  17,955 
(2  Blatchf.  370)  ;  Kessinger  v.  Van- 
natta,  27  Fed.  890;  Lowry  v.  Clii- 
cago,  B.  &  Q.  R.  Co:,  46  Fed.  83; 
Colasurdo  v.  Central  E.  R.  of  New 
Jersey,  180  Fed.  832.  But  see  Nash- 
ville V.  Cooper,  6  Wall.  247,  18  L. 
ed.  851. 

93  Fogarty  v.  Southern  Pac.  Co., 
123  Fed.  073. 

9*  See  §  545,  supra. 

96  Heath  v.  Austin,  Fed.  Cas.  No. 
6,305  (12  Blatchf.  320)  ;  Deakin  v. 
Lea,  Fed;  Cas.  No. '3,695  (11  Biss. 
27);  Evans  v.  Faxon,  10  Fed.  312 
(11  Biss.  175) ;  Wolff  v.  Archibald, 
14  Fed.  369  (4  McCrafy,  581) ;  Levy 
Fed.  Prac.  Vol.  11.-121. 


V.  Laclede  Bank,  18  Fed.  193;  State 
V.  Bradley,  26  Fed.  289;  Fitzgerald 
V.  Missouri  Pac.  Ry.  Co.,  45  Fed. 
812;  Blue  Bird  Min.  Co.  v.  Largey, 
49  Fed.  289 ;  Largey  v.  Blue  Bird 
Min.  Co.,  49  Fed.  292;  Hutcheson 
V.  Bigbee,  56  Fed.  329;  Johnson  v. 
Wells,  F.  &  Co.,  91  Fed.  1;  Plant 
V.  Harrison,  101  Fed.  307;  McKown 
V.  Kansas  &  T.  Coal  Co.,  105  Fed. 
657;  Nash  v.  McNamara,  145  Fed. 
541 ;  Mathews  Slate  Co.  v.  Mathews, 
148  Fed.  490  (holding  that  the  ques- 
tion, whether  a  State  statute  was 
by  a  State  statute  that  could  not 
be  enforced  in  the  Federal  court  was 
so  doubtful  that  the  cause  should 
be  remanded ) .  For  cases  of  estop- 
pel of  the  defendant,  see  Mazieka  v. 
North  &  Judd  Mfg.  Co.,  176  Fed. 
747;  Baldwin  v.  Pacific  Power  & 
Light  Co.,  199  Fed.  291.  Contra, 
Heath  v.  Austin,  Fed.  Cas.  No. 
6,305  (12  Blatchf.  320)  ;  Concord 
Coal  Co.  v.  Haley,  76  Fed.  882.  But 
see  Kessinger  v.  Vannata,  27  Fed. 
890  (holding  that  where  the  ques- 
tion, whether  a  State  statute  wal 
unconstitutional,  was  doubtful  the 
case  should  be  remanded).  Wrights- 
ville  Hardware  Co.  v.  'Hardware  & 
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Suspicions  are  insufficient  to  justify  the  order.'"  Upon  a  mo- 
tion to  remand^  the  court  has  no  power  to  dismiss  the  bill,  but 
merely  to  remand  the  eause»to  the  State  court.®''  Where  a  case 
was  removed  by  an  officer  of  the  United  States,  upon  the  ground 
that  it  was  brought  because  of  an  act  done  under  the  revenue 
laws,  and  that  did  not  appear  upon  the  pleadings,  it  was  held 
that  the  question  would  not  be  determined  upon  a  motion  for 
remand,  but  would  be  postponed  until  the  trial."  A  motion  to 
remand  will  not  be  granted  because  the  Federal  courts  enforce 
a  different  rule  of  damages  from  that  which  prevails  in  the  State 
tribunals;**  nor  because  of  the  effect  upon  the  general  proceed- 
ings for  widening  the  streets  of  a  city  in  case  of  a  decision  of 
the  Federal  court  against  the  right  to  widen  streets  on  the  land 
of  a  railroad  company,  or  upon  the  amount  of  thei  value  of  the 
property  of  such  corporation  or  of  the  assessments  for  benefits, 
which  should  be  made  against  the  same ;  ""*  nor  because  the  evi- 
dence taken  in  the  Federal  court  will  not  be  admissible  in  the 


W.  Mfg.  Co.,  180  Fed.  586;  Ka- 
menicky  v.  Catterall  Printing  Co., 
188  Fed.  400,  in  which  the  author 
was  counsel;  Jackson  v.  Hooper,  188 
Fed.  509;  Drainage  Dist.  No.  19  v. 
Chicago,  M.  &  St.  P.  Ky.  Cq.,  198 
Fed.  253.  ' 

98  Hayward  v.  Nordberg  Mfg.  Co., 
85  Fed.  4,  29  C.  C.  A.  438.  Contra, 
Cassidy  v.  Atlanta  &  C.  A.  L.  Ey. 
Co.,  109  Fed.  673  (where,  after  a 
removal  by  a  nonresident  defendant, 
the  plaintiff  entered  a  nonsuit  as  to 
him,  leaving  the  only  defendant  a 
resident  of  the  same  State  with  the 
plaintiff,  and  then  moved  to  remand 
the  cause;  it  was  held  that  the  or- 
der should  be  for  a  dismissal  and 
not  for  a  remand) . 

Bt  Eichmond  v.  Brookings,  48  Fed. 
241;  Thacker  Coal  &  Coke  Co.  v. 
Norfolk  &  Western  Ey.  Co.,  171  Fed. 
271.  Contra,  Merchants'  Na^t.  Bank 
V.  Brown,  17  Fed.  161  (4  Woods, 
263 )  ;  Cassidy  v.  Atlanta  &  C.  A. 
L.  Ey.  Co.,  109  Fed.  673,  where 
plaintiff  entered  a  nonsuit  as  to  the 


nonresident  defendant  and  moved  to 
remand;  but  the  Federal  court  de- 
nied his  motion  and  dismissed  the 
whole  case.  Lawrence  v.  Southern 
Pac.  Co.,  180  Fed.  822;  where,  it 
appearing  that  there  was  an  indis- 
pensable party,  whose  joinder  would 
defeat  the  Federal  jurisdiction,  the 
court  dismissed  the  case,  although 
the  result  of  it  was  that  the  eourt 
could  not  maintain  the  suit  in  any 
forum.  In  Baum  v;  Longwell,  200 
Fed.  450,  the  bill,  did  not  state  a 
case  of  Federal  jurisdiction,  but, th& 
defendant  filed  a  cross-bill  -setting 
forth  such  a  cause  of  action.  The 
court  sustained  a  demurrer  to  the; 
bill  for  want  of  jurisdiction,  but 
retained  the  case  for  hearing  upon 
the  cross-bill,  which,  it  appeare^l,. 
could  dispose  ot  the  entire  contro- 
versy between  the  parties. 

98  Dennistoun  v.  Draper,  Fed.  Cas., 
No.  3,804  (5  Blatchf.  336).  ,     ; 

99  Free    v.    Western    Union    Tel,. 
Co.,  122  Fed.  309. 

100  Union  Pac.   R.   Co.  v.  Myers, 
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State  court;  ^"^  bbr,  it  was  held,  under  the  act  of  1875,  because 
the  i defendant  had  given'  a  bond  in  the  State  probate ^  court, 
which  might  have  affected  the  jurisdiction  of  the  Federal  court 
to  entertain  the  suit  originally."*  But,  where  all  the  property 
of  a  foreign  corporation  had  been  placed  in  the  custody  of  re- 
ceivers appointed  by  the  State  courts,  so  tha;t  any  judgment  re- ' 
covered  in  the  Federal  court  must  be  referred  to  the  State  court 
for  payment;  it  was  held  that  the  case  should  be  remanded."* 
It  has  been  held  that  the  fact  that  the  Federal  court,  upon  a 
motion  to  remand,  has  no  power  to  decide  a  motion  made  by  a 
nonresident  to  quash  the  service  of  process  upon  a  resident 
defendant,  does  not  'preclude  a  consideration  of  the  question, 
whether  such  resident  was  in  court  or  not  at  the  time  limited 
for  the  filing  of  the  petition  for  the  removal.^"*  Where  the  State 
court  had  decided,  upon  defendant's  application  for  a  removal, 
that  there  was  no  separate  controversy  which  gave  him  a  right 
to  the  same ;  it  was^  held  that  he  could  not  contend  for  a  contrary 
•decision  upon  the  same  point  in  the '  Federal  court  upon  a  mo- 
tion by  plaintijBF  to  remand  the  cause.^"'  It  has  been  held  that 
a  cause  will  not  be  remanded  because  there  was  a  defect  in  the 
form  of  the  signature  to  the  bond ;  ^"^  nor  for  a  defect  in  the 
form  of  the  bond;*"  nor  because  the  sureties  on  the  bond  are 
insufficient ;  *"'  nor  for  mere  irregularities  in  the  removal."' 
Where  the  bond  did  not  show  the  residence,  nor  the  sufficiency, 
of  the  surety,  and  the  ^petition,  stated  that  the  petitioners  "have 
made  and  herewith  file  a  bond  with  good  and  sufficient  surety;" 
it.  was  held  that  this  statement  must  be  accepted  by  the  Federal 

115  U.  S.  1,  5  Sup.  Ct.  1113,  29  L.  Dougal,   42   Fed.   694.     See   §   547, 

•ed.  319.  supra. 

ioi,Birdseye  v.  Shaeffer,  3T  Fed.  MT  Baker  v.   Peterson,   Fed.   Cas. 

821;  writ  of  error  dismissed,  Birds-  No.  776  (4  Dill.  562,  note)  ;  Dennis 

eye  v.  Niekerson,  140  U.  S.  672,  11  v.   Alachua   County,   Fed.   Cas.   No. 

Sup.  Ct.  1017-,  35  L.  ed.  40.3.  3,791  (3  Woods,  683). 

108  Filer  v.  Levy^  17  Fed.  609.  WS  Dennis     v.     Alachua     County, 

los  Goldberg,  Bowen  &  Co.  v.  Ger-  Fed.  Cas.  No.  3,791  (3  Woods,  683) ; 

man  Ins.  Co.,  152  Fed.  831.  Van  Allen  v.  Atchison,  C.  &  P.  R. 

i04Diday  v.  New  York,  P.  &  O.  K.  Co.,  3  Fed.  545   (1  MeCrary,  598) ; 

€o.,  107  Fed.  565.  Chambers  v.  McDougal,  42  Fed.  694. 

105  Beadleston  v.  Harpendin^,  32  109  Northern  Pac.  Terminal  Co.  v. 

Fed.  644.  Lowenberg,   18  Fed.   339    (9   Sawy. 

loe  Kain  v.  Texas  Pac.  R.  Co.,  Fed.  348) . 
iCas.   No.   7,596;    Chambers   v.  Mc- 
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court  as  true,  until  the  contrary  was  sho^^n ;  although  it  did  not 
appear  that  the  State  court  had  either  accepted  or  refused  the 
surety. ^^''  The  Federal  court  has  discretionary  power  to  grant 
a  motion  to  remand  a  cause  because  the  transcript  was  not  filed 
in  time.*^*  It  may  deny  a  motion  for  a  remand  upon  that 
ground,  if  the  defendant  gives  a  reasonable  excuse  for  his  delay 
and  offers  to  file  the  transcript  at  once.^^^ 

A  defect  in  the  transcript  is  no  ground  for  a  remand.  The 
remedy  for  such  a  defect  is  a  writ  of  certiorari  for  a  diminu- 
tion of  the  record.  ^^*  ■ 

It  has  been  held  that,  where  the  complaint  sets  out  several 
causes  of  action,  one  of  which  is  removable  because  of  a  differ- 
ence of  citizenship,  and  the  others  are  assigned  claims  over  which 
the  Federal  court  would  have  had  no  original  jurisdiction,  the 
whole  case  can  be  removed.'**  Where  the  plaintiff  prayed  for 
an  injunction  and  for  damages,  the  injunctive  relief  being  an- 
cillary to  a  suit  previously  pending  in  the  State  court;  it  was 
held  that,  although  the  claim  for  damages  might  have  been  sep- 
arately removable,  the  court,  upon  a  motion  to  remand,  had  no 
power  to  order  the  pleadings  recast  into  two  suits,  in  law  and 
equity;  but  that  the  whole  must  be  remanded.'*'  Where,  be- 
fore the  removal,  a  rule  had  been  issued  directing  the  defend- 
no  Probst  V.  Cowen,  91  Fed.  929.  Milwaukee  &  St.  P.  E.  Co.,  14 
111  St.  Paul  &  C.  R.  Co.  V.  Mc-  Blatchf.  214.;  Kidder  v.  Featteau, 
Lean,  108  V.  S.  212,  2  Sup.  Ct.  498,  2  Fed.  616  (1  McCrary,  323)  ; 
27  L.  ed.  703;  Bright  v.  Milwaukee  Woolridge  v.  McKenna,  8  Fed.  650; 
&  St.  P.  E.  Co.,  Fed.  Cas.  No.  1,877  Hall  v.  Brooks,  14  Fed.  113  (21 
(14  Blatchf.  214);  Jackson  v.  Mu-  Blatchf.  167);  Winchell  v.  Coney, 
tual  Life  Ins.  Co.,  Fed;  Cas.  No.  27  Fed.  482;  Eowell  v.  Hill,  28  Fed. ' 
7,141  <3  Woods,  413);  McLean  v.  433;  McGregor  v.  McGillis,  30  Fed. 
St.  Paul  &  0.  Ey.  Co.,  Fed.  Cas.  388;  Lucker.  v.  Phoenix  Assur.  Co., 
No.    8,892    (16,  Blatchf.   309);    af-      66,  Fed.  161. 

firmed,  St.  Paul  &  C.  K.  Co.  v.  Mc-  H'  Dennis     v.     Alachua     County, 

Lean,  108  U.  S.  212,  2  Sup.  Ct.  498,  Fed.  Cas.  No.  3,791  (3  Woods,  633)  ; 
27  L.  ed.  703;  Kidder  v.  Featteau,  Cook  v.  Whitney,  Fed.  Cas.  No. 
2  Fed.  616  (1  McCrary,  323);  Hall  3,166  (3  Woods,  715).  See  §  553, 
V.  Brooks,  14  Fed.  113   (21  Blatchf.      supra. 

167)  ;  McGregor  v.  McGillis,  30  Fed.  "4  Sharkey  v.  Port  B.  Mill  Co., 

388.  92  Fed.  425;  8.  C,  C.  C.  A.,  102  Fed. 

ii8Eailroad  Co.  v.  Koontz,  104  U.      259;  Hoge  v.  Canton  Ins.  Office,  103 
S.  5,  26  L.  ed.  643;   St.  Paul  &  C.      Fed.  513;  §  541,  supra. 
By.  Co.  v.  McLean,  108  U.  S.  232,  HBLaddv.  West,  55  Fed.  353. 

216,  27  L.  ed.  703,  704;   Bright  v. 
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ant  to  show  cause  why  he  should  not  be  attached  for  contempt  of 
an  injunction  in  the  suit;  the  Federal  court  remanded  the  con- 
tempt proceedings,  hut  kept  jurisdiction  of  the  principal  suit.^'* 
Ordinarily,  when  a  motion  to  remand  is  granted,  costs  are  im- 
posed upon  the  removing  party.  ^"  Where  the  remand  was 
made  after  a  yerdict.against  the  removing  party,  no  costs  were 
imposed.^"  When  a  jud^nent  or  decree  is  reversed  for  want  of 
jurisdiction,  costs  are  usually  imposed  upon  the  party  who 
sought  the  jurisdietion  of  the  court  below,  either  by  original 
process  or  by  removal,  whether  he  is  respondent  or  appellant.^^* 
Judgment  for  such  costs  is  entered  in  the  District  Court  of  the 
United  States.**"  The  costs  imposed  upon  a  remand  are :  the 
docket  fee  of  twenty  dollars;  and  such  taxable  disbursements  as 
have, been  incurred  in  the  Federal  court ;*"  but  not  disburse- 
ments incurred  in  the  State  court  after  the  petition  for  removal 
was  filed;"*  except  the  fees  paid  the  State  clerk  for  certifying 
to,  the  transcript.    In  the  absenceof  a  stipulation  in  the  bond  to 


118  Voorhees  v.  Albright,  Fed.  Cas. 
16,999. 

injosslyn  v.  Phillips,  27  Fed. 
481. 

118  Ferguson  v.  Ross,  3  L.R.A.  322, 
38  Fed.  161. 

119  Mansfield,  C.  &  L.  M.  Ey.Co. 
.V.  Swan,  111  U.  S.  379,  28  L.  ed. 

462;  Continental  Ins.. Co.  v.  Bhoads, 
119:  U.  S.  237,  30  L.  ed,  380;  Pepei- 
V.  Fordyoe,  119  U.  S.  469,  30  L.  ed. 
435 ;  Everhart  y.  Huntsville  College, 
120  U.  S.  223,  30  L.  ed.  623;  King 
Bridge  Cp.  v.  Otoe  County,  120  U. 
S.  225,  30  L,  ed.  623;  Peninsular 
I.  Cp.  V.  Stone,  121  U.  S.  631,  30 
L.  ed.  1020;  Chapman  v.  Barney, 
129  U.  S.  677,  32  L.  ed.  800;  Graves 
V.  Corbin,  132  U.  S.  571,  10  Sup. 
Ct.  196,  33  L.  ed.  462;  Torrpnee  v. 
Shedd,  144  U.  S.  527,  12  Sup.  Ct. 
726,  36  L.  ed.  528;  Martin  v.  Sny- 
der^  148  U.  S.  663,  13  Sup.  Ct.  706, 
37  L.  ed.  602;  Cates  v.  Allen,  149 
U.  S.  451,  13  Sup..Ct.  883,  977,  37 
L.  ed.  804;  Walker  v.  Collins,  167 
U.S.  57,  42  L.  ed.  76,  17  S.  Ct.  738; 


Grand  Trunk  Ey.  Co.  v.  Twitohell, 
59  Fed.  727,  8  C.  C.  A.  237. 
Where  the  case  had  been  removed 
by  one  only  pf  twp  defendants,  the 
pther  pbjeeting  tp  the  rempval,  and 
it  was  subsequently  remanded  by 
agreement  to  the  State  court,  where 
a  verdict  was  given  for  plaintiff 
against  both;  it  was  held  that  the 
costs  in  the  Federal  cpurt  shpuld  be 
taxed  against  the  defendant  whp 
had  removed  the  case,  but  not 
against  the  pne  whp  had  pbjected 
theretp.  '  Whilt  v.  Chester  Tractipn 
Cp.,  7  Pa.  Dist.  R.  693. 

120  Graves  v.  Corbin,  132  XJ.  S. 
571,  10  Sup.  Ct.  196,  33  L.  ed.  462; 
reversing  decree,  Corbin  v.  Boies,  34 
Fed.  692 ;  Torrence  v.  Shedd,  144  V. 
S.  527,  12  Sup.  Ct.  726,  36  L.  ed. 
528;  Martin  v.  Snyder,  148  U.  S. 
663,  13  Slip.  Ct.  706,  37  L.  ed.  602. 

laiJosslyn  V.  Phillips,  27  Fed. 
481. 

122  Young  V.  Merchants'  Ins.  Co., 
29  Fed.  273. 
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that  effect,  the  court  cannot/  in  its  order  of  remand,  direct  the 
entry  of  judgment  against  the  surety  without  a  separate  suit, 
upon  which  he  is  entitled  to  a  hearing.^*' 

A  formal  order  remianding  the  case  is  customaxy  and  is  the 
regular  practice.'^*  It  seems,  however,  that  such  an  order  is 
not  indispensable,  at  least  where  the  record  does  not  show  a  re- 
movable case  and  the  State  court  enters  aa  order  dismissing  the 
petition.*'** 

§  557.  Review  of  order  of  remand.  The  Judicial  Code 
of  March  3rd,  1887,  provides:  that  "no  appeal  or  writ  of  error 
from  the  decision  of  the  district  court  so  remanding  such  cause 
shall  be  allowed."  *  If  the  State  court  proceeds  to  judgment  in 
a  cause,  notwithstanding  an  application  for  removal,  and  there 
has  been  no  remand  by  the  Federal  court,  such  decision  of  the 
State  court  can  be  reviewed  by  the  Supreme  Court  upon  writ  of 
error  to  the  highest  court  of^the  State,  in  which  a  decision  upon 
the  question  could  have  been  had.*    The  subsequent  appe'arance 


i28Colburn  v.  Hill,  C.  C.  A.,  103 
Fed.  340. 

124  Seeligson's  Ex'rs  v.  Texas 
Transp.  Co.,  70  Tex.  198,  7  S.  W. 
708.     Stipra,  §  554. 

las  Patten  v.  Cilley  (N.  H.),  42 
Atl.  Rep:  47. 

§  557.  IJud.  Code,  §  28,  re- 
enacting  36  St.  at  L.  1087;  Chicago, 
St.  Paul  &  M.  &  0.  Ey.  Co.  v.  Rob- 
erts, 141  U.  S.  690,  35  L.  ed.  905. 

aU.  S.  E.  S.,  §  709;  Gordon  v. 
Longest,  16  Peters,  97,  10  L.  ed. 
900;  Kanouse  v.  Martin,  14  How. 
23,  14  L.  ed.  310,  15  How.  198,  14 
L.  ed.  660;  Stoiie  v.  South  Carolina, 
117  U.  S.  430,  6  Sup.  Ct.  799,  29  L. 
ed.  962;  Oakley  v.  Goodnow,  118  XJ. 
S.  43,  6  Sup.  Ct.  944,  30  L.  ed.  6] ; 
Missouri  Pae.  E.y.  Co.  v.  Fitzgerald, 
160  U.S.  556,  582,  40  L.  ed.  539, 
542;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Missouri  R.  R.  &  Warehouse  Com'rs, 
183  U.  S.  53,  46  L.  ed.  78;  Southern 
Ey.  Co.  V.  Allison,  190  U.  S.  326, 
47  L.  ed.  1078;  Cincinnati  &  T.  Ey. 
Co.  V.  Bohon,  200  U.  S.  221,  50  L. 


ed.  448 ;  State  ex  rel.  Juinel  v. 
-Johnson,  29  La.  Ann.  399.  In  the 
absence  froia  the  transcript  of  the 
petition  for  the  removal,  it  will  be 
presumed  that  it  was  defective. 
Bush  V.  Kentucky,  107  tj.  S.  llO, 
1  Sup.  Ct.  625;  27  L.  ed.  354.  Where 
a  State  court  has  refused  to  allow 
the  removal  of  a  cause,  on  the 
ground  that  the  defendant  has 
failed  to  prove  the  diverse  citizen- 
ship of  the  parties,  and  has  pro- 
ceeded with  it  to  a  final  decision 
on  writ  of  error  to  the  State  court 
although  the  ease  is  not  within  -the 
letter  of  Rule  32,  which  provides 
that,  where  a  writ  of  error  or  an 
appeal  is  brought  under  the'  aCt  of 
March  3,  1875,  it  may  be  advanced 
on  motion  and  heard  under  the 
rules  applicable  to  motions  to  dis- 
miss. Burlington,  C.  R.  &  N.  Ry. 
Co.  V.  Dunn,  121  -U.  S.  182.  7  'Supi 
Ct.  1114,  30  L.  ed.  885.  The  fact 
that  -the  State;  court  refused  to  dis- 
miss the  complaint  as  against  a  res-' 
ideht  defendant  and  that  there  was 
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in  the  State  court  by  the  defendant  and  his  defense  to  the  suit, 
does  not  waive  his  right  to  avail  himself  of  such  an  error; '  hut 
if  he  seeks  affirmative  relief  in  the  State  court,  he  makes  such 
a  waiver.* 

The  Supreme  Court  of  the  United  States  cannot  review  im- 
mediately, either  by  appeal  or  writ  of  error,  an  order  of  a  Dis- 
trict Oourt,^  or  of  a  Circuit  Court  of  Appeals,®  remanding  a 
cause.  The  fact  that  the  remand  is  made  upon  a  decision  over- 
ruling a  demurrer  does  not  give  a  right  to  a  review  by  the  Su- 
preme Court."    The  Supreme  Court  of  the  United  States  can- 


a  verdict  against  him  shows , that  an 
assignment  of  error  because  of  a  re- 
fusal to  permit  the  case  to  be  re- 
moved is  frivolous.  Deming  v.  Car- 
lisle Packing  Co.,  226  U.  S.  102,  57 
L. .  ed.  — .  A  defendant  who  makes 
an  application  for  a  removal  cannot 
assign,  for  error,  the  refusal  of  the 
State  court  to  permit  a  removal  on 
the  application  of  other  defendants. 
Merchants'  Cotton  Press  &  Storage 
Co,  V.  Insurance  Co.  of  North  Amer- 
ica, 151  U.  S.  368,  14  Sup.  Ct.  367, 
38  L.  ed.  195;  Danville  Banking  & 
Trust  Co.  V.  Parks,  88  111.  170. 
Where,  in  a  suit  pending  before  it, 
a  State  court  dissolved  an  injunc- 
tion against  proceedings  to  sell 
mortgaged  premises  under  a  fore- 
closure already  had,  and  after  such 
dissolution,  the  effect  of  which  was 
to  leave  in  force  a  final  -  decree  of 
sale,  an  alien  defendant  petitioned 
for  removal  into  the  United  States 
Court  under  the  act  of  July  27, 
1866,  and  the  State  court  refused 
to  grant  that  petition,  the  defend- 
ant not  excepting,  and  the  case  was 
not  afterwards  taken  to  the  State 
Supreme  .  Court,  upon  an  appeal 
from  such  decree  of  dissolution; 
held  that  the  Supreme  Court  of  the 
United  States  had  no  jurisdiction 
to  review  such  decree  under  U.  S. 
R.  S.,  §  709.  Fashnadit  v.  Frank, 
23  Wall.  416,  23  L.  ed.  81. 


8  Insurance  Co.  v.  Dunn,  19  Wal- 
lace, 214,  22  L,.  ed.  68;  Removal 
Cases,  100  U.  S.  457,  25  L.  ed.  593. 

*  Texas  &  Pac;  Ry.  Co.  v.  Eastin, 
214  U,  S.  ,153,  53  L.  ed.  946. 

BMorey  v.  Lpekhart,  123  U.  S.  56, 
8  Sup^  Ct.  65,  31  L.  ed.  68;  Rich- 
mond &  D.  R.  Co.  V.  Thouron,  134 
U.  S.  45,  10  Sup.  Ct.  517,  33  L.  ed. 
871;  Gurnee  v.  Patrick  County,  137 
U.  S.  141,  11  Sup.  Gt.  34,  34  L.  ed. 
601;  Texas  Land  &  Cattle  Co.  v. 
Scott,  137  U.  S.  436,  11  Sup.  Ct. 
140,  34  L.  ed.  730;  Birdseye  v. 
Schaeffer,  140  U.  S.  117,  11  Sup.  Ct. 
885,  35  L.  ed.  402;  Chicago,  St.  P., 
M.  &  0.  R.  Co.  V.  Roberts,  141  U.  S. 
690,  12  Sup.  Ct.  123,  35  L.  ed.  905; 
Joy  v..  Adelbert  College,  of  Western 
Reserve  University,  146  U.  S.  355, 
13  Sup,  Ct.  186,  36  L.  ed!  1003;  Illi- 
nois Cent.  R.  Co.  v.  Brown,  156  U. 
S.  386,  15  Sup.  Ct.  656,  39  L.  ed. 
461;  Missouri  Pac.  R.  Co.  .v.  Fitz- 
gerald, 160  U.  S.  556,  16  Sup.  Ct. 
389,  40  L.  ed.-536;  Powers  v.  Chesa- 
peake &  O.  Ry.  Co.,  169  U.  S.  92, 
42  L.  ed.  673,  18  S.  Ct.  264. 

6  German  Nat.  Bank  v.  Speckert; 
181  U.  S.  405,  45  L.  ed.  926. 

T  Gurnee  v.  Patrick  County,  137 
U.  S.  141,  11  Sup.  Ct.  34,  34  L.  ed. 
601;,  Birdseye  v.  Schaeffer,  140  U. 
S.  117,  11  Sup.  Ct.  885,  35  L.  ed. 
402. 
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not,  by  a  writ  of  error  to  the  final  judgment  of  a  State  court, 
review  an  order  remanding  the  cause,  which  was  made  by  a 
Federal  court.' 

Under  a  previous  statute,  it  was  said  that  the  question 
whether  the  defendant  had  a  reasonable  excuse  for  his  delay  in 
filing  the  transcript  rested  in  the  discretion  of  the  Court  to 
which  the  case  was  removed  and  would  not  be  reviewed  by 
appeal  or  writ  of  error,  unless  it  clearly  appeared  that  there 
was  an  abuse  of  such  discretion,®  An  order  remanding  a 
cause  cannot  be  reviewed  by  mandamus.^"  The  Circuit  Court 
of  Appeals  cannot  review  an  order'  remanding  a  cause. *^ 
It  has  been  held  by  a  State  court  that,  after  a  Court  of 
the  United  States  has  entered  an  order  remanding  a ,  cause j 
it  cannot  set  the  same  aside  and  recover  jurisdiction  of  the 
case."  When  the  Federal  court  had  set  aside  its  order  of 
remand  at  the  term  when  the  same  was  made,  and  meanwhile 
plaintiff  had  filed  a  copy  Qf  the  first  order  in  the  State  court 
and  obtained  a  judgment  there,  which, was  affirmed  on  appeal 
\by  the  Supreme  Court  of  the  State ;  it  was  held  that  a  motion  by 
the  plaintiff  in  the  Federal  court,  to  strike  the  cause  from  its 
docket,  would  not  be  decided  until  the  defendant  had  had  an 
opportunity  to  bring  the  judgment  of  the  State  court  before  the 
Supreme  Court  of  the  United  States  for  review.'* 

§  558.  Review  of  order  denying  remand.  An  order  deny- 
ing a  motion  to  remand  can  be  reviewed  by  the  Supreme  Court 
of  the  United  States;'  or,  it  seems  by  the  Circuit  Court  of 
Appeals ;  *  upon  writ  of  error  to,  or  appeal  from,  the  final  judg- 
ment or  decree,  as  the  case  may  be.    It  cannot,  however,  be  re- 

8  Missouri  Pac.  Ey.  Co.  v.  Fitz-  land,  107  Fed.  759,  46  CO.  A.  626. 
gerald,  100  U.  S.  556,  40  L.  ed.  536.  la  Chisolm  v.  Propeller  Tow-Boat 

9  McLean  v.  St.  Paul  &  C.  Ey.  Co.  of  Savannah,  59  S.  C,  549, -38 
Co.,  Fed.  Cas.  No.  8,892  (16  Blatohf.  S.  E.  156. 

309)  ;  affirmed  St.  Paul  &  C.  R.  Co.  18  Empire   Min.    Co.   v.  Propeller 

V.  McLean,  108  U.  S.  212,  2  Sup.  Tow-Boat  Co.,  108  Fed.  900. 

Ct.  498,  27  L.  ed.  703.  §  558.     1  Edrington  ,  v.   Jefferson, 

10  Ex  parte  Hoard,  105  U.  S.  578,  111  U.  S.  770,  4  Sup.  Gt.  683,  28  L. 
26  L.  ed.  1176;  Be  Sherman,  124  U.  ed.  594;  Cates  v.  Allen,  149  U.  S. 
S.  364,  8  Sup.  Ct;  505,  31  L.  ed.  45],  13  Sup.  Ct.  883,  977s  37  L.  ed. 
423;  Re  Pennsylvania  Co.,  137  U.  804;  Powers  v.  Chesapeake  &  O.  R. 
S.  451,  34  L.  ed.  738.  Co.,  169  U:  S.  92,  42  L.  ed.  673,  18 

11  Re  Coe,  49  Fed.  481,  1  C.  C.  A.  Sup.  Ct.  264. 

326,  5  U.  S.  App.  6;   Cole  v.  Gar-  2Barth  v.  Coler,  60  Fed.;  466>  9 
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viewed  by  an  immediate  appeal  or  writ  of  error,  siuce  it  is  not 
a  final  order.'  If  a  review  by  tbe  Supreme  Court  of  the  United 
States  is  desired,  a  certificate  of  jurisdiction  should  be  obtained 
at  the  time  of  the  entry  of  final  Judgement  or  decree.*  Unless 
the  transcript  or  record  shows  the  jurisdiction,  either  by  the 
petition  for  the  removal  or  by  statements  in  the  pleadings  or 
evidence,  the  appellate  court  will  reverse  the  judgment  and  order 
a  remand.*  It  has  been  said  that  the  petition  .for  removal  is  an 
essential  part  of  the  record  to  enable  the  court  to  determine  its 
own  jurisdicliiony  without  which  it  will  not  proceed  to  a  final 
adjudication.*  In  case  of  an  erroneous  removal  of  a  criminal 
prosecution,  and  a  refusal  to  remand  the  same,  the  State  'may 
obtain  a  v^rit  of  mandamus  to  compel  the  remand  of  the  prose- 
cution and  die  restoration  of  the  custody  of  the  accused,''  and 


C.  C.  A.  81,  19  U.  S.  App.  646; 
Wabash  R.  Co.  v.  Barbour,  73  Fed. 
513,  19  C.  C.  A.  546,  43  ,U.  S.  App. 
102.''  ''  ' 

*  Bender  v.  Pennsylvania  Co.,  148 
U.  S.  502,  13  Sup.  Ct.  640,  37  L.  ed. 
537;  Patten  v.  Cilley,  50  Fed.  337, 

1  C.  C.  A..  522,  5  U.  S.  App.  9;  ; 
Harding  v.  Corn  Products  Mfg.  Co., 
C.  C.  A.,  198  Fed.  628,  where  the 
order  denied  the  mdtibn  that  award-, 
ed  costs  and  directed  execution  to 
issue  therefor  against  the  complain- 
ant. 

*  Powers  vl  Chesapeake  &  O.  E. 
Co.,  i69  U.  S.  92,  42  L.  ed.  673,  18 
Sup.  Ct.  264;  infra,  §688.  . 

5  Hancock  v.  Solbrook,  112  U.  S. 
229,  5  Sup.  Ct.  115,  28  L.  ed.  7l4';' 
reversing  decree  9  Fed.  353  (4 
Woods,  52)  ;  Cameron  v.  Hodges, 
127  rU.,  S.  322,  8  Sup.  Ct.  1154,  32 
L.  ed.  132;  Heglei"  v.  Faullcner,  127 
U.  S.  482,  8  Sap.  Ct.  1203,  32;  L. 
ed.  210;  ^Crehore  v.  Ohio  AM.  TRy. 
Co.,  131  U.  S.  240;  9  Sup.  Ct.  692, 
.33:Li,  ed.  144;  Jackson  v.  Allen,  132 
U.  S.  27,"  10  Sup.  Ct.  9,  33.  li.  ed. 
249 ;  Southwestern  Telegraph  &  Tel- 
ephone Co.  v.  Robinson,  C.  C.  A.,  48 


Fed.  769,  1  C.  C.  A.  91,  2  U.  S.  App. 
148;  Juillard  v.  Barr;  C.  C.  A.,  177 
Fed.  921.  See  Bush  v.  Kentucky, 
'l07  U.  S.  110,  1  gup.  Ctr'625,  27 
L.  ed.  354.  Where,  upon  a  foreclo- 
sure suit,  the  appeal  was  from  an 
order  confirming  the  sale,  but  not 
from  the  decree  directing  the  sale, 
and  this  decree  did  not  affirmatively 
disclose  a  want  of  jurisdiction;  the 
Supreme  Court  of  the  United  States 
did  not  examine  the  record  prior  to 
the  decree  of  sale  to  see  whether  the 
case  was  properly  removed.  T^urner 
V.  Farmers'  Loan  &  Trust  Co.,  106 
U.  S.  552,  1  Sup.  Ct.  519,  27  L.  ed. 
273..  When  the  right  to  a  remand 
depends  upon  the  evidence  it  will 
not  be  reviewed  upon  appeal,  unless 
such  evidence  is  contained  in  the 
record.  Wirgman  v.  Persons,  C.  C. 
A.,  126  Fed.  449. 

8  Lamed  v.  Jenkins,  0.  C.  A.,  109 
Fed.  100;  48  C.  C.  A.  252. 

'Virginia  v.  Rives,  100  U.  S.  313, 
25  L.  ed.  667 ;  Virginia  v.  Paul,  148 
-U.  S.  107,  37  L.  ed.  386;  Kentucky 
V.  Powers,,  201  U.  S.  1,  50  L.  ed. 
633. 
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may  also  appeal  to  the  Supreme  Court  from  an  order  of  the 
Federal  court  granting  the  writ  of  habeas  corpus^  In  a  case 
not  within  the  original  jurisdiction  of  the  Supreme  Court,  it 
is  very  doubtful  whether  an  order  denying  a  motion  to  remand 
a  case  may  be  reviewed  by  the  writ  of  mandamus  or  prohibi- 
tion.® The  District  Court  may  review  its  own  order  denying  a 
motion  to  remand,  under  the  same  circumstances  that  it  can 
review  any  other  order  granted  by  it,^"  Where  there  is  no 
fraud  or  collusion^  a  District  Court  of  the  United  States  can- 
not decla.re  void,  in  a  collateral  action,  a  judgment  of  a  District 
Court  or  of  a ;  Circuits  Court,  of  Appeals,  in  a  case  removed 
from  a  State  court ;  although  the  record  fails  to  show  facts  neces- 
sary to  warrant  the  removal,^*  Where  the  right , of  removal 
depended  upon  the  existence  of  a  separate  controversy  between 
parties  whose  difference  of  citizenship,  was  not  disputed,  it  was 
held  that  a  decree  dismissing  a  bill  against  one  defendant,  which 
was.  entered  after  a  motion  to  remand  had  been  improperly  de- 
nied, could  not  be  set  aside  at  a  subsequent  term,  although  a 
decree  in  favor  of  the  remaining  defendant  had  been  reversed 
because  the  remand  should  have  been  granted.^*  Where,  after 
an  attempted  removal,  the  State  court  retained  jurisdiction, 
tried  the  case  and  entered  a  judgment  in  favor  of  plaintiff, 
which  was  affirmed  by  the  Supreme  Court  of  the  United  States; 
it  was  held  that  a  previous  judgment  of  the  Federal  court,  in 
favor  of  the  defendant,  was  not  void,  but  that  defendant  was 
estopped  from  using  the  same  as  the  basis  of  a  suit  to  enjoin 
the  enforcement  of  the  j-udgment  of  the  State  court."  Where  the 
petition  to  remove. was  defective,  it  was  held  that  the  entry  of  a 
discontinuance  by  the  plaintiff  in  the  Federal  court,  after  his 
motion  to  remand  had  been  overruled,  did  not  dismiss  the  action 
which  remained  pending  in  the  State  court." 

'Kentucky  v.  Powers,  201  tJ.  S.  i»7Se  Metropolitan  Tr.  Co.,  218  U. 

1,  50  L.  ed.  633.                   -  S.  312,  54  L.  ed.  1051. 

9  See  ex  parte  Harding,  219  U.  S.  13  Illinois  Cent.  E.  Co.  v.  Sheegog, 
563,  55  L.  ed.  252;  supra,  §  457.  177    Fed.   756;    affirmed  217   U.,  S. 

10  Supra,  §  5S8.  599,  64  L.  ed.  897.  '    ■  ' 

11  Dexter,  Horton  &  Co.  v.  Say-  i*  Nichols  v.  Chesapeake  &  O.^Ry. 
ward,  84  Fed.  296;    Ayres  v.  Wis-       Co.,  C.  C.  A.,  195  Fed;  913. 

wall,  112  U.  S:  187,  193,  28  L.  ed. 
■693,  695. 
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§  559.  Proceedings  after  remand.  After  the  remand  the 
Federal  court  can  take  no  further  proceedings  in  the  case.^ 
except  perhaps  to  set  aside  such  order  at  the  same  term.*  It 
cannot  confirm  a  sal^,  previously  made.'  The  State  court  then 
alone  has  the  power  to 'determine  what' shall  be  done  with  the 
pleadings  filed  *  and  testimony  taken  during  the  pendency  of 
the  suit  in  the  Federal  court.*    '  '      '5 '''-■. 

§559.     iColburn  v.   Hill,    C.   C.  4Ayres  v.  Wiswall,  112  U.  S.  187, 

A.,  103  Fed. '340.  i;  193,  28  L.ed.  693,  695. 

»See;sMpra,  §  554.  ,  ~      s  Ayrea  v.  Wiswall,  112  U.  S.  187, 

,  spolburn,  V.  Hill,  C.   C.  Ai,  103       193,  28  L.  ed.  693,  695;  Broadway 

Fed.  340.  Ins.   Co.   v.   Chicago   &   G.  W.  Ey. 

Co.,  101  Fed.  507,  510. 


CHAPTEE  XXXin. 


ADMIEALTT  AND  SEIZURES. 

§  560.  Admiralty  Jurisdiction.  The  Federal  Constitution 
ordains  that  the  judicial  power  shall  extend  "to  all,  Oases  of 
Admiralty  and  maritime  Jurisdiction."^  The  Judicial  Code 
provides  that  the  District  Cjourts  of  the  TJnited  States  shall 
have  jurisdiction  "of  all  civil  causes  of  admiralty  and  niaritime 
jurisdiction,  saving  to  suitors  in  all  cases  the  right  of  a  com- 
mon-law remedy  where  the  common  law  is  competent  to  give  it ; 
of  all  seizures  on  land  or  waters  not  within  admiralty  or  mari- 
time jurisdiction ;  of  all  prizes  brought  into  the  TJnited  States ; 
and  of  all  proceedings  for  the  condemnation  of  property  taken 
as  prize.""  Admiralty  jurisdiction  includes  only  maritime 
causes,  or  such  as  arise  out  of  commerce  and  navigation  upon 
the  high  seas  or  the  navigable  waters  of  the  United  States.*  In 
the,  courts  of  the  United  States,  admiralty  jurisdiction  includes 
matters  arising  out  of  commerce  and  navigation  upon  the  Great 
Lakes  *  and  navigable  rivers  ^  ol  the  United  States,  and  even 
upon  the  State  canals.®  Courts  of  admiralty  have  jurisdiction 
over  contracts  which  are  connected  with  navigation,  although 
they  are  made  on  land.'  Courts  of  admiralty  have  jurisdic- 
tion of  petitory  suits  or  causes  of  property,  as  well  as  of  mere 

§  560.     1  Article  III,  §  2.  5  Jackson   v.   The    Steamboat,   20 

a§  24,  subd.  3,  36  St.  at  L.  1087.  How.  296,  15  L.  ed.  909;  The  Hine 

3  American  Ins.  Co.  v.  356  Bales  v.  Trevor,  4  Wall.  555,  18  L.  ed. 
of  Cotton,-!  Peters,  511,  7  L.  ed.  451;  The  Eagle  v.  Fraser,  8  Wall. 
243;  The  City  of  Panama  v.  Phelps,  15,  19  L.  ed.  365;  Ex  pa/rte  Garnet, 
101  U.  S.  453,  25  L.  ed.  1061;  Ea>  141  U.  S.  1,  35  L.  ed.  631.  See'Wil- 
parte  Cooper,  143  U.  S.  472,  36  L.  liams  v.  Molther,  189  Fed.  700. 

ed.  232.    For  cases  where  there  is  a  6  Ex  parte  Boyer,  109  U.  S.  629, 

conflict  between  the  jurisdiction  of  27  L.  ed.  1056;  The  Delaware,  161 

a  court   of  admiralty  and  that  of  U.  S.  459,  40  L.  ed.  771. 

other  courts,  State  or  Federal,  see  ">  Zeane  v.  The  President,  4  Wash. 

supra,  §§  127  and  228.  453;  Fed.  Cas.  No.  18,201. 

4  Genesee    Chief    v.    Fitzhugh,    12 
Howard,  443,  13  L.  ed.  1058. 
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possessory  suits.'  "The  Court  ©f  Admiralty  consists  of  two 
courts ;  the  instance  court,  and  the  prize  court" ; '  but  it  has 
been  said  that  the  distinction  has  no  prpper  application  to  ad- 
miralty courts  in  the  United  States  where  the  powers  of  both 
instance  and  prize  courts  are  conferred  without  distinction.^" 
The  jurisdiction  of  a  court  of  admiralty  to  enforce  contri- 
bution is  not  lost  by  the  recovery  of  a  judgment  at  common  law 
against  one  of  the  parties  by  a  person  whom  they  have  jointly 
injured."  A  court  of  admiralty  is  not  deprived  of  jurisdic- 
tion of  a  suit  to  recover  possession  of  a  vessel  duly  licensed 
and  enrolled,  under  the  navigation  laws  of  the  United  States, 
by  the  appearance  of  officers  of  the  State  claiming  to  hold 
the  vessel  under  process  issued  by  a  State  court  for  violation 
of  a  State  fishery  law,  where  the  constitutionality  of  such 
law  is  seriously  attacked  by  the,  libelant,  since  such  appear- 
ance does  not  render  the  suit  one  against  the  State,  within  the 
meaning  of  the  Eleventh  Constitutional  Amendment,  and  the 
question  is  one  which  it  is  competent  for  the  libelant  to  raise, 
and  for  the  court  ,to  determine.**  It  has  been  held  that  the 
jurisdiction  of  adn;iralty  extends  over  a  barge*'  or  scow" 
which  has  no  means  of  propulsion  and  can  only  be  moved  by 
towing,  a  bath-house  built  on  boats  and  designed  for  transporta- 

8  New   England   Ins.   Co.  v.   The  ^3  Ex.  parte  Easton,  95  U.  S.  68, 

Sarah  Ann,  13  Peters,  387,  10  L.,ed.  24  L.  ed.  373;  Wood  v.  Canal  Boat 

213;  Ward  v.  Peck,  18  How.  267,  15  Wilmington,  5  Hughes  (U.  S.)  205,  . 

L.  ed.383.  48   Fed.    566;    The   City   of   Pitts- 

9Percival    v.   Hiekey,    18    Johns.  burgh,  45  Fed.  699;  Disbrow  v.  The 

(N.  Y.)   257,  265,  271.  9  Am.  Dec,  ^^alsh  Brothers,  36  Fed.  607;  Has- 

2^*'-.         :              .  lett  V.  The  Enterprise,  11  Fed.  Gas. 

10  3    Kent's    Commentaries,    355,  jj^_   g^g^^   ^g  i„t.  Rev.  Rec.   108; 

378.    See  Glass  y.  The  Betsy  3  Dal-  ^  ^  ^  Salisbury,  01c. 

as   (U.  S.)   6,  16,  1  L.  ed.  485;  The  .^        »-,     >,    -n.  :,     r,        -vr     ^  cn^ 

Emulous,  1  Gali:  563,  574,  8  Fed.  f  r'    '\       ^^-^^    J^%  ^^    ^'««*- 

Cas.  No.  4,479;  22  Cyc.  1371.    The  ^ut  see  Jones  v.  The  Coal  Barges, 

instance  side  ot  the  court  is  specifi-  3   Wall.   Jr.   53,   13   Fed.   Cas.  No. 

eally  mentioned  in  the  Act  of  Feb.  7,458;  Wood  v.  Two  Barges,  46  Fed. 

16,  J  875,  18  St.  at  L.  315,  4  Fed.  204. 

St.  Ann.  557.  "Endner  v.  Greco,   3  Fed.  411; 

"The  Ira  M.  Hedges,  218  U.  S.  WoodruflE  v.  One  Covered  Scow,  30 

264,  54  L.  ed.  1039.  Fed.  269. 

IS  The  W.  J.  Eingston,  144  Fed. 
560. 
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tion,*'  a  cliTincker,^*  a  dtedge  and  its  scows,''''  a  floating  ele- 
vator," a  ferry-boat,^'  and  a  i  raft.'"  Admiralty  has  no  juris- 
diction over  a  claim  for  damages  caused  ■  by  a  vessel  to  a  build- 
ing on  land,^^  nor  to  a  bridge  or  dock,  which,  although  in 
navigable  waters,  is  connected  with  the  shore  and  immediately 
concerns  commerce  upon^  land.***  A  court  of  admiralty  will 
ordinarily  not  enforce  a  lien  against  a  bridge, '*  nor  against 
a  dry  doek,^*  even  though  it  is  a  float,*'  nor  against  a'  marine 
pump  resting  on  piles,  although  capable  of  floating,*^  nor  against 
a  pile-driver  v?hich  can  be  propelled  with  a  wheel  about  the 
harbor,*''  nor  even,  it.  has  been  held,  against  a  steamboat  stripped 
of  motive  power  which  is  used  as  a  hptel.*' 

The  following  contracts,  amongst  others,  are  enforceable ,  in 
admiralty:  contracts  for  salyage,*'  even  when  only  partially 


16  The  Public  Bath  No.  13,  61  Fed. 
692;  The  Steam-Tug  M,  R.  Brazos, 
10  Ben.  435,  17  Fed.  Cas.  No.  9,898. , 

16  Winslow  V.  Floating  Steam 
Pump,  30  Fed.  Cas.  No.  17,880,  2 
N.  J.  L.  J.  124. 

"The  Starbuek,  61  Fed.  502;  The 
Atlantic,  53  Fed.  607;  Aitcheson  v. 
The  Endless  Chain  Dredge,  40  Fed. 
253;  The  Pioneer,  30  Fed.  206;  The 
Alabama,  22  Fed.  449  (following 
The  Floating  Elevator  Hezekiah 
Baldwin,  8  Ben.  556,  12  Fed.  Cas, 
No.  6,449). 

18  The  Floating  Elevator  Hezekiah 
Baldwin;  8  Ben.  556,  12  Fed.  Cas. 
No.  6,449. 

19  U.  S.  V.  Burlingtoft,  etc..  Ferry 
Co.j  21  Fed.  aSl;  iviurray  v.  The 
Ferry-Boat  F.  B.  Nimick,  2  Fed.  86; 
The  Steamboat  Cheeseman  v.  Two  - 
Ferry-boats,  2  Bond  (U.  S.)  363,  5 
Fed.  Cas.  No.  2,633 ;  The  (Jate  City, 
5  Biss.  (U.  S.)  200,  10  Fed.  Cas. 
No.  5,267;  The  St.  Louis,  48  Fed. 
312. 

aoSeabrook  v.  Eafl  of  Railroad 
CfosS-Ties,  40  Fed.  596;  TliS  F.  & 
P.  M.  No.  2,  33  Fed.  511;  A  Raft 
of  Timber,  4  Woods  (U.  S.)  197,  15 
Fed.  555;  Fifty  Thousand  Feet  of 
Timber,  2  Lowell  (U.  S.)  64,  9  Fed. 
Cas.   No.   4,783;    A  Raft  of   Spars, 


Abb.  Adm.  485,  20  Fed.  Cas.  Nov 
11,529.  Contra,  A  Raft  of  Cypress 
Logs,  1  Flip.  (U.  S.)  543,  20  Fed. 
Cas.  No.  11,527;  Tome  v.  Four- 
Cribs  of  Lumber,  Taney  (U.  S.)' 
533,  24  Fed.  'Cas.  No.' 14,083;  Gas- 
trel  V.  A  Cypress  Raft,  2  Woods, 
(U.  S.)  213,  10  Fed.  Cas.  No.  5,266. 

81  Johnson  v.  Chicago  k  Pac.  Ele- 
vated Co.,  119  U.  S.  388,  30  L.  edl 
447. 

22  Cleveland  Terminal  k  Valley  B 
E.  Co.  V.  Cleveland  S.-S.  Co.,  20f 
U.  S.  316,  52  L.  ed.  508;  Dulutr 
&  S.  Bridge  Co,  v..  Steamer  "Troy,"' 
208  U.  S.  321,  52  L.  ed.  512,  28  S'. 
Ct.  416.      ■ 

28  The  Rock  Island  Bridge,  6 
Wall.  213,  18  L.  ed.  753. 

2*  Cope  V.  Valiette  Dry-Dock  Co.,. 
119  U.  S.-625,  7  S.  Ct.  336,  301... 
ed.  501;  s.  c,  below,  10  Fed.  142. 
,  25  Snyder  v.  .A  Floating  Dry-Dock,. 
22  Fed.  685. 

28  The  Big  Jim,  61  Fed.  503. 

27  Pile  Driver  E.  O.  A.,  69  Fed.. 
1005;    r: 

28  ill  e  Steamboat  Hendrick  ■  Hud- 
son, 3  Ben.,  419,  11  Fed.  Cas.  Noi 
6,355. 

29Peisch  V.  Ware,  4  Cranch,  347,. 
2    L.    ed.    643;    Houseman    v.   TI^c 
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performed  and  the  work  was -stopped  by  the  owner'"  and  even 
when  the  salvage  contract  is  attacked  for  fraud  or  mistake ; '^ 
for  pilotage ;  '*  for  marine  insurance ;  '*  for  transportation  of 
passengers'  on  navigable  waters ;  °*  for  injury  to  a  passenger  at 
the  suit  of  the  passenger  or  her  husband,*'  for  the  sale  or  hire 
of  a  chronometer,*®  of  affreightment  for  the  transportation  of 
goods  on  navigable  waters  *''  and  bills  of  lading  when  enforced 
by  the  consignor  or  consignee,*'  charter  parties ;  *®  contracts 
of  employment  of  sailors  or  other  persons  engaged  in  naviga- 
tion,*" including  a  bartender  on  a  passenger  boat." 

Adiniralty  has:  also  jurisdiction  to  enforce  bonds  of  bottom- 
ry **  and  respondentia  **  to  collect  general  average,**  wharfage,*' 
and  other  maritime  liens,  including  one  for  the  sale  or  hire.*" 


North  Carolina,  15  Peters,  40,  10,  L. 
ed.  653;  although  the  boat  was 
saved  from  fire  while  in  a  drj^-dock. 
The  Steamship  Jefferson,  215  U.  S. 
130. 

80  Sea  Ins.  Ct>.  v.  About  Five  Hun- 
dred Tons  of  Steel  Rails,  191  Fed. 
250. 

81  The  Stanley  H.  Miner,  172  Fed. 
486.  '"' 

82Hbbart  v.  Drogan,  10  Peters, 
108/9  L.  ed.  363;  Be  McNiel,  13 
Wall.  236,  20  L.  ed.  624;  Re  Hagar, 
104  U.  S.  520,  26  L.  ed.  816. 

88  New  England  Mut.  M.  Ins.  Co. 
v.  Dunham,  11  Wall.  1,  20  L.  ed.  90. 

84  The  Moses  Taylor,  4  Wall.  411, 

18  L.  ed.  397;  The  Kensington,  183 

U.  S.  263,  in  which  the  author  was 

'counsel. 

'  85  fieed  V.   Weule,   C.   C.  A.,   176 

Fed.  660: 

86  N.  Y.  &  Long  Branch  Steam- 
Iboat  Co.  v.  Johnson,  0.  C.  A.,  195 
Fed.  740. 

87  N.  J.  Steam  Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  344,  12  L.  ed. 
465. 

88  McKinlay  v.  Morrish,  21  How. 
343,  16  L.  ed.  100. 

89  The  Harriman,  9  Wall.  161,  19 
L.  ed.  629;  Morewood  v.  Enequist, 
23  How.  491,  16  L.  ed.  516. 


40  The  St,  Jago  de  Cuba,  9  Wheat- 
on,  409,  6  L.  ed.  122;  The  Thomas 
Jefferson,  10  Wheaton,  428,  6  L.  ed. 
358;  Sheppard  v.  Taylor,  5  Peters, 
675,  8  L.  ed.  269;  Oliver  v.  iUex- 
ander,  6  Peters,  143,  8  L.  ed.  349. 

41  The  J.  S.  Warden,  175  Fed.  314. 
Former  oases  held  that  the  court 
would,  not  take  jurisdiction  of  a 
libel  to  collect  the  ajnount,  due,  for 
the  services  of  a  musician,  Trainor 
v.  Superior,  Gilpin,  514,  or  barber 
for  passengers,  Thackarey  v.  Farmer 
of  Salem,  Gilpin,  524,  upon  a  boat, 
nor  for  a  watchman  or  ship-keeper, 
Gurney  v.  Crockettj  Abb.  Adm.  490. 

4!t  O'Brien  v.Miller,,  168  XJ.  S.  287, 

18  Sup.  Ct.  140,  24  L.  ed.  469. 

48 .Conrad  v.  Atlantic  Ins.  C9.,  1 
Peters,  386,  7  L.  ed.  189;  Maitland 
V.  The  Atlantic,  Newb.  Adm.  514,  16 
Fed.  das.  No.  8980. 

a  Re  4885  Bags  of  Linseed,  1 
Black,  108,  17  L.  ed.  35. 

i6Re  Easton,  95  U.  S.  68,  24  L. 
ed.  373. 

46  Bulkley  ;V.  Naumkeag  Steam 
Cotton  Co.,  24  How.  386,  16  L.  ed. 
599;    The  Grapeshot,   9   Wall.  129, 

19  L.  ed.   651;    The  Guy,   9   Wall. 
758,  19  L.  ed.  710. 
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The  Act  of  June  23,  1910,  provides  as  follows :  "That  any  per- 
son furnishing  repairs,  supplies  or  other  necessaries,  including 
the  use  of  dry  dock  or  marine  railway,  to  a  vessel,  whether  for- 
eign or  domestic,  upon  the  order  of  the  owner  or  owners  of  such 
vessel,  or  of  a  person  by  him  or  them  authorized,  shall  have  a 
maritime  lien  on  the  vessel  which  may  be  enforced  by  a  pro- 
ceeding in  rem,  and  it  shall  not  be  necessaary  to  allege  or  prove 
that  credit  was  given  to  the  vessel. 

Sec.  2.  That  the  following  persons  shall  be  presumed  to 
have  authority  from  the  owner  or  owners  to  procure  repairs, 
supplies  and  other  necessaries  for  the  vessel:  ,  The  managing 
owner,  ship's  husband,  master  or  any  person  to  whom  the 
management  of  the  vessel  at  the  port  of  supply  is  intrusted,  l^o 
person  tortiously  or  unlawfully  in  possession  or  charge  of  a 
vessel  shall  have  authority  to  bind  the  vessel. 

Sec.  3.  That  the  officers  and  agents  of  a  vessel  specified  in 
section  2  shall  be  taken  to  include  such  officers  and  agents  when 
appointed  by  a  charterer,  by  an  owner  pro  hac  vice  or  by  an 
agreed  purchaser  in' possession  of  the  vessel,  but  nothing  in 
this  act  shall  be  construed  to  confer  a  lien  when  the  furnisher 
knew,  or  by  the  exercise  of  reasonable  diligence  could  have ,  as- 
certained, that  because  of  the  terms  of  a  charter  party,  agree- 
ment for  sale  of  the  vessel  or-  for  any  other  reason  the  person, 
ordering  the  repairs,  supplies  or  other  necessaries' was  without 
authority  to  bind  the  vessel  therefor. 

Sec.  4.  That  nothing  in  this  act  shall  be  construed  to  prevent 
a  furnisher  of  repairs,  supplies  or  other  necessaries  from  waiv- 
ing his  right  to  a  lien  at  any  time,  by  agreement  or  otherwise, 
and  this  act  shall  not  be  construed  to  affect  the  rules  of  law 
now  existing,  either  in  regard  to  the  right  to  proceed  against 
a  vessel  for  advances;  or  in  regard  to  laches  in  the  enforcenieht 
of  liens  on  vessels,  or  in  regard  to  the  priority  or  rank  of  liens, 
or  in  regard  to  the  right  to  proceed  in  personam. 

Sec.  5.  That  this  act  shall  supersede  the  provisions  of  all 
State  statutes  conferring  liens  on  vessels,  in  so  far  as  the  same 
purport  to  create  rights  of  action  to  be  enforced  |)y  proceedings 
in  rem  against  vessels  for  repairs,  supplies  and  other  neces- 
saries."*'' B'efore  the  enactment  of  this  statute,  there  was:  no 

«36   St.   at  L.   604;    1  Fed.   St.      L.   604.     Bee   The  Edna,   185   Fed. 
Ann.  Supp.  352,  ch.  373,  36  St.  at       206;    The   Princess,    185    Fed.    218. 
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maritime  lien  lipon  a  domestic  vessel  for  supplies  furnished  in 
her  home  port"  When  the  State  statute^ereating  such'  a  lien 
contains  a  limitation  upon  the  time-  within  which  the  same 
shall  he  enforced,  this  limitation  is  enforced  by  the  court  of 
admiralty.**  Ordinarily^  the  court  of  admiralty  will  bar  a  claiin 
for  laches  at  the  expiration  of'  the  period  prescribed  by  the 
State  statute  of  limitations.**  At  least,  before  the  enactment  of 
this  statute,  admiralty  had  ho  jurisdictipn  to  enforce  a  ship- 
building contract,"  nor  a  contract  for  the  supply  of  engines,' 
timber  and  other  material  in  her  construction,*^  nor  to  foreclose 
or  otherwise  enforce  an  ordinary  mortgage  on  a  ship.*'  Admir- 
alty has 'no  jurisdiction  to  enforce  a  contract  for  the  sale  of 
a  ship  under  a  trust  agreement,"  nor  toi  give  a  remedy  for  the 
breach  of  a  covenant  in  a  contract  of  partnership.**  Admiralty 
has  no;  jurisdiction  of  an  accounting  between  partners  in  a 
ship,**  oi"  between  part  owners  thereof,*''  nor,  in  general,  of  a 
complicated  accounting.*'  Previously  to  this  statute  it  had  been! 
held  that  a  court  of'  admiralty  had  no  jurisdiction  of  a  contract 
for  repairs  to  a  vessel,  niade  on  land,  where  the  owners  were 
represented  there  by  a  consignee  who  had  funds,*®  nor  for  the 

For  the  previous  laws,  see  McKay  Smith  Towing  &  Wrecking  Co.,  C. 

V.  Gulf  Eefining  Co.,'C.  C.  A.,  176  C.  A.,  151  Fed.  440.    A  bond  given 

Fed.  93.  by  the  charterer  of  a  vessel  to  se- 

48  The  Edna,  185  Fed.  206,  209.  cure  his  performance  of  the  condi- 

49  The  Edna,  185  Fed.  206,  209.  tions   of  the  charter  party,  which 

50  See  .  in/ro,   §  576.  neither  requires  nor  authorizes  the 
61  Roach    V.    Chapman,    22    Ho'Wi  surety  to  perform  such  contract  in 

129,'  16  L.  ed.  294;   Graham  &  M.  case  of  the  default  of  the  principal, 

Transp.   Co.   v.   Craig  Shipbuilding  but  merely  to  respond  in  damages 

Co.,  203  U.  S.  577,  27  Sup.  Ct.  777,  for   its  breach,   ia  not   a  maritime 

51  L.  ed.  325.  contract,,  and  an  action  thereon  iS 

B*  Koacb   V.    Chapman,    22    How.  not  within  the  admiralty   juriadic- 

129,  16  L.  ed.  294.  tion. 

SSBogart   V.   The    John   Jay,    17  56  Ward    v.    Thompson,    22    How. 

How.  399,  15  L.  ed.  95;   Shuchardt  330,  16  L.  ed.  249. 

V.  Babbage,  39  How.  239,  15  L.  ed.  57  The  Orleans  v.  Phoebus,  11  Pe- 

625.  ters,  175,  9  L.  ed.  677. 

54  The  Eclipse,  135  U.  S.  599,  10  «8  Grant  v.  Poillon,  20  How.  162, 
Sup.  Ct.  873,  34  L.  ed.  269.  15  L.  ed.  871.     See  Minturn  v.  May- 

55  Vaiidewater  v.  Mills, '  19  How.  nard,  17  How.  477,' 15  1.  ed.  235. 
82,  15' L.  ed.  554;  Ward  v.  Thomp-  59  Pritohard     v.     Schooner     Lady 
son,   22   How.   330,   16  L.  ed.   249;  Horatia,   Bee   Adm.   167,   Fed.   Cas. 
Pacific    Surety    Co.   v.   Leatham    &  No.  ia;438. 

Fed.  Prac.  Vol.  II.— 122. 
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lease  of  a  wharf/"  nor  for  the  storage  of  sails, ^*  or  storage  of 
cargo,^^  nor  with  a  ship  broker,^'  nor  with  a  passenger  agent 
and  freight  agent  whose  office  was  on  land,®*  nor  to  reimburse 
the  libelant  for  money ; advanced  to  pay  railroad  charges,**  nor 
for  the  sale  of  cargo  after  landing,**  nor  for  services  in- pur- 
chasing a  vessel  and  in  travelling  upon  her  while  looking  after 
the  owner's  interest,  ibut  with  no  connection  with  the  naviga- 
tion,*'' nor  for  advertising  a  vessel,**  nor  to  procure  insurance^*® 
It  has  been  held  that  a  court  of  admiralty  has  no  jurisdiction 
to  recover  money  paid  for  maritime  services  i  under  a  contract 
fraudulent  because  made  between  two  corporations  by  an  offi- 
cer common  to  both,'*  nor  to  take  a  vessel  from  the  possession 
of  a  mortgagee  when  the  mortgage  isclaimed  to  be  fraudulent,'^ 
nor  to -enforce  a  claim  which  has  been  adjusted  by  arbitration.''^ 
The  owner  of  a  vessel  is  not  liable  in  admiralty,  either  person- 
ally or  in  rem,  for  an  assault  and  battery,  committed,  on  the. 
high  seas  by  liis  agent  or  servant,  which  hgi  did  not  authorize.'" 
A  court  of  admiralty  of  the, United  Statesimay  libel  a  vessel 
within  its  jurisdiction  upon  a  claim  for  damages,  caused  by ,  a 
tort,  such  as  a  cp,llision  committed  upon  the  .high,  seas,  ,^J,though 
the  ship,  the  libellant,  and  the  tort-feasor,  are  aliens,'^*  even 

60  Upper  Steamboat  Co.  v.  Blake,  &  H.  A.  D;  M.  34,  29  Fed.  Gas.  No. 
2   Appeal   Cases    (D.   C.)    51.     But      17,253. 

see  The  Gliflford  v.  U.  S.,  34  Gt.  CI.  6'' Doolittle  v.  Knobelotfh,  39  Fed. 

223.    -                                            -.  40.   ■'       .,■                               .       .- 

61  Hubbard  y.  Roach,  2  Fed.  393,  68  Richard  v.  Hogarth,  94  Fed. 
9  Biss.  375.   ■   '                .    '  '    '  684.  _    ■  :-                ,    ■          .     ,--  . 

62  The  Richard  Winslow,  C.  ,C.  A.,  69  Andrews  v.  Essex  F.  k  M.  Ins. 
71  Fed.  426,  18  C.  C.  A.  344,  34  U.  Co.,  3  Mason,  6,  1  Fed.  Cas.  No. 
S.  App.  642;  s.  c.  below,  67  Fed.  374;  Marquardt  v.  French,!  53  Fed. 
259;  The  Pulaski,  33.  Fed.  383.  603;    The    City    of    Clarksville,    94 

63  Skinner  v.  Harris,  98  Fed.  442.  Fed.  201.        ,,        ,  . 

64  The  Humboldt,  86  Fed.  351.  ,  TO  United  Transp.;  &  L,  Co. -v.  N. 
See  Richard  v,  Hogarth,  1  94  Fed.  Y.  k  Baltimore  Transp.  Line,  C.  G. 
084 ;  The  Bark  Joseph  Cunard,  01c.  A.,  185  Fed.  386. 

A.    D.    M.    120,    13    Fed.    Cas.    No.  Tl  The  Helys,  173  Fed.  928.   . 

7,535;  The  Ole  Oleson,  20  Fed.  384.  72  Toledo    S.     S. '  Co.    v.    Zenith 

66  Pacific  Coast  S.  S.  Co.  v.  Fergu-  Transp:  Co.,  C.  C.  A.,  184  Fed.  391.' 

son,  C.  C.  A.,  76  Fed.  993,  22  C;  C.  T3  The  Miami,  78  Fed.  818., 

A.,  671,  44  U.  S;  App.  708;  Pacific  M.The  Noddleburn, .  28  Fed;  855; 

Coast   Steamship   Co.   v.  Moore',   70  s.  c,  30  Fed.  142.     See  The  Troop, 

Fed.  870.  118    Fed.    769;    Pouppirt   v.    Elder 

66  Waterbury  v.  Myrick,  1  Blatchf.  Dempster   Shipping,.  122  ,Fed.   983 ; 
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■when,  it  occurred  within  a.  league  of ,8,  foreign. coast.™  Such  a 
court  entertained  jurisdiction  of  a  suit  by  an  American  citizen 
residing,  in>  another  district  to  recover  upon  a  policy  or  mariuein- 
surauce  executed  iu  a  foreign  country  by  a  foreign  corporation.'''* 


■■>.■■'-■  ■■■.•   :"_:  -  n  ■  ,  (rji)!i;'.;-  ■■ 

The    Kaiser  .Wilhelm    Der  >  Grosse, 
17,5  Fed.'  215.  ',  ''    "' 

The  following  verdicts  and  awards 
have  been  sustained:  $15,000  for 
com'pound  comminuted  fracture  of 
ankle , of; , left  leg.  Engler  v.  Western, 
Union  Tel.  Co.,  69  Fed.  185 ;'  aH'd. 
Western  Uniion  Tel.  Co.  v.  Engler, 
CCA.;  75  Fed.  102,  21  C.  C^'A.,' 
246.  i  $liO;OO0  for  loss  of  'eyes  and' 
other  injuries.  !  RJUston  "v.  Mather; 
44  Fed,;  743;  aif'd.  Mather,  v.,  Eills- 
tpn,i  ;156  U.  S.  391,  39  L.ied;,464.; 
$10,000  for  loss  of  leg  liy  girl  five 
years  of  age.  Smith  v.  Pittabui-gh 
&  Wl  Ry.  Co.,  90.  Fed.  783,  788. 
$,10,000  for,  paralysis  of  right  side, 
Osljprne  V.  City  of  Detroit,  32  Fed. 
36^  '  $8,000  for  loss  of  leg.  Shu- 
macher  v.  St.  Louis  &  S.  ¥.  R.  Co., 
39  Fed.  ,174,  $8,00Qifor  loss  by  rail- 
road jbretkeflaan,  of  pn^  foot  land  ifpur,  ^ 
toes  on  the  pther.  ,Woo,d  v.  Louis- 
ville &  '%""'R:"bff},''  8S'  Fe'd.'  44. 
$7,500  for  the  I  loss  of  a  right  eye. 
Kprzil)  V. , ,  .  !Netherlands- American 
Steam  Nav.  .  Co.,  .175  Fed,  998. 
$7,500  for  paralysis.  Cleveland,  C. 
e.  &  St.  L.  R.  Co.  v.f  Browii,  C.  C  ' 
A.,  56  Fed.  804,  6 1  C.  C.  A.  142. 
$6,000  for  compound  fracture,  which 
resulted  in  shortening  pf  right  leg 
about  three  inches  and  le.aving  it 
perniianently  s[tiff.  The,  Anchoria, 
113  Fed.  982.  $6,500  for  fractjire 
of  ankle_  ajOd, rupturp.  ,Thp.Mineola, 
44  Fe)a.  J43.  ,$5,500  fpr  paralysis  - 
of  legs.  Taylor  v.  Pennsylvania  Co., 
50^  Fed.  ;75^,,,,, ,$5,000  for,  permanent 
injury  and  suffering  while  in  thf! 
w,atpr  after  a, collision.  The  Jlafeigh, 
41  Fed.  527.  $5,000  for  fracture  pf 
s^ull  .and  jCCfUar  ^pjiiq., .  ne9es?,ifcatiing 


two  iCjperations  of  trepanning,  and 
Ihreatening  paralysis.  The  Para,  56 
Fedi  '241;'aff'd.  Steel  v.  McNeil,'  C. 
e.  A.,  60  Fed.  105,  8  €.'  C.  A.,  512. 
$5,000  for  destroying  the  hearing  of 
one,,  eaj-^,  impairing  muscular  sense 
and  .  rendering  shipwright  pf  48, 
earning  $94  ^to  $96  a .  month,  inca- 
pable of  doing  ally  but  light  work. 
The  Pione'er,  78  IPed.  600.  '  $5,000 
(to  which  verdict  for  $10,000  was 
red,Tice|d)  ;  fpr  i  servant  on  boarding- 
car,  who,  had  broken  leg,  dislocated 
arm  and  injury  to  back,  shoulder 
and  side.  Missouri  Pac.  E.  Co.  V. 
Texas  &  P.  Ry.  Co.,  41  Fed.  311. 
$.4^500,,  for  torture  inflicted  as  a 
punishment  for  insolent  language, 
which  arrested  the  circulation  of 
blood  'in  the  hands,  caused  the  skin 
and  flesh  to  blister  and*  decay,  and 
so  aff^ected  the  cords, as  tp;  cause  the 
finders  to  remajn  peranently'  bent. 
Bolden  v.  Jensen,  '  70  Fed.  505J 
$4,500  for  practical  paralysis  and 
permanent  disability  of  left  arm  of 
dressmaker,,  MiSiSouri  Pa.e.  R.  Co. 
'  v."te;!t.as  &'?.'%.  t!o„ '41  Fed.  316. 
$4,000  for  injury  causing  amputa-' 
tion  ofilegibelow  knee.  Wm."  John- 
son &  Co.  V.  Johansen,  C.  C.  A.,  86 
Fed.  886,  30  C.'C.  A,  675 ;  oeftiorari 
denied  170  U.  S.  706,  42  L.  ed.  1218, 
18  S.  Ct.  943.  .$4,000,  for  loss  of 
hand.  Withcofsky  v.  Wier,  32  Fed. 
301.  $1,500, fpr  fracture  of  left  hip 
afld  arm.  ;,Tlie(iAi  Heaton,  43  Fed. 
592.  $3,000  for  loss,  of  leg.  The 
Iroqupis,,  113  Fe^.  964.      • 

76  The      Kaiser;.  Wilhelm      Der 
Girossej.WS., Fed.  ,^V5,  „,„-;,,■    .[,■ 

76  Slocum  V.  Western  ;Assiir.  Co., 
42  Fed.; 235.    ;,,,..   ^  ' '='        ■' . 
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Sucli  a  court  refused'  to  take  jurisdiction  of  a  controversy  be- 
tween an  alien  corporation  and  a  corporation  incorporated  in 
another  district  of  the  United.  States  when  the  cause  of  action 
arose  in  the  latter  district.'"  Courts  of  admiralty  will  take  no 
jurisdiction  of  claims  by  foreign  seamen  against  foreign  vessels, 
when,  by  treaty,  as  in  the  case  of  Germany,'*  and  Sweden 
and  Norway,'"  exclusive  jurisdictioij.  pf^uch  suits  is  yested  in 
the  consul  of  the  country  who  objects  to  the  jurisdiction  of  the 
courts  of  the  United  States.'"  In  such  a  case,  an  alien  who  has 
signed  articles  as  seaman  on  a  foreign  .ship,  of  a  different  coun- 
try thaii  that  where  he  is  born,  is  considered  to  be  a  subject  of 
the  latter  kingdom.'*  Ordinarily,  a  court  of  .afimiralty  will  not 
take  jurisdiction  of  his  claim  against  a  foreign  vessel,  on  which 
he  is  enrolled,'^  unless  it  is  necessary  to  prevent  a  failure  of  jus- 
tice." It  m^^y  in  its  discretion  refuse  to  entertain  a  suit  by  for- 
eign seamen  against  a  foreign  ship  for  short  allowance  and  bad 
provisions  in  foreign:  waters,'*  and.  for  wages  when  their  employ- 
ment :has  not  terminated  and  the  result  would  be  a  detention  of 
the  vessel.'^  But  wh^re  the  libellant  was  a  citizen  of  the 
United  States,  who  signed  in  one  of  our  ports  after  his  dis- 
charge, the  libel  was  sustained ;  '^  and  where  one  of  several  sail- 
ors was  a'oitizen  of  the  United  States,  the  court  of  admiralty 
took  jurisdiction  of  the:  claims  of  all,  when  they  were  entitled 
to  a  discharge  which  had  not  been  given  them,  the  duration  of 
their  employment  being  a  disputed  question.'''  In  case  of  in- 
jury which  causes  death,  jurisdiction  in  personam  will  be 
sustained  in  admiralty,  provided  that  a  statute  of  the  State 
where  the  injury  occurred  creates  a  cause  of  action  in  such  a 
case."    If  the  laws  of  that  State  create  a  lien  upon  the  vessel 

7T  Neptune  Steam  NavL  Co.  v.  Sul-  Vigus,  ]0  Benedict,'  385,  7  fed.  Cas. 

livan  Timber  Co.,  37  Fed.  159.  No.  8,346. 

78  17  St.  at  L.  928,  art.  13.  84 The   Gloria   de  Larrinaga,   196 

79  8  St.  at  L.  352.  Fed.  590. 

80  The  Koenigin  Luise,  184  Fed.  85  glocum  v.  Western  Assur.  Co., 
170;  The  Ester,  190  F6d.  216.  As  42  Fed.  235.  But  see  The  August 
to  Consular  Courts,  see  §  74,  supra.  Belmont,  153'  Fed.  639. 

81  The  Amalia,  3  Fed.  652;  The  86  The  August  Belmont,  153  Fed. 
Ester,  190  Fed.  216.  639. 

82  The  Albani,  169  Fed.  220;  The  87  The  Falls  of  Keltie,  114  Fed. 
Ester,  190  Fed.  216.  357. 

83 Ibid.;     The    Bark    Lilian    M.  88 The  Hamilton,  207  U.  S.  398, 
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52  L.  ed.  264;   Monongahela  River 
Consol.  Coal  &  Coke  Co.  v.  ScMn- 
nerer,  O.  C.  A.,  196  Fed.  375.     In 
assessing  damages  for  death,  courts 
of  admiralty  will  give  weiglit  to  the 
limit   fixed   by   State   statutes   and 
acts  of  Congress  in  similar  oases  at 
common    lavr.      Cheatham    v.    Eed 
River  Line,  56  Fed.  248;  reversed  on 
another  ground,  Red  River.  Line  v. 
Cheatham,  C. 'C.  A.,  60  Fed.  517;  9 
C.  C  A.   124.     See  Farmers'  L.   & 
Tr.   Co.  y.   Toledo,  A.  A.  &  N.  M. 
E.Co.,    67    Fed:    73.     At  common 
lavs'  the  amount  of  damages  is  lim- 
ited  by   the   statute    of   the    State 
where  the  injury  took'  place;  not  by 
that  of  the  forum,  nor  by  tliat  of 
the  place  of  death.     Northern  Pac. 
R;  R.  Co..v.  Babcock,  154  U.  S:  190. 
The  foUovping  verdicts  and  awards 
have  been  approved  at  common  law 
and      in      admiralty      respectively; 
$12,000,  railroad  engineer,  45  years 
of  age,  earning  from  $125  to  $175 
a  month,  leaving  widow  of  38,  but 
no  children.     Vreeland  v.  Michigan 
Cent.  R.  Co.,  189  Fed.  496.    $12,000, 
division  manager  of  insurance  com- 
pany^  34  years  of  age,  salary  $2,000 
a  year,  unmarried,  leaving  widowed 
mother; ,  to  whose   support   he   con- 
tributed, and  also  brothers,-  sisters, 
nephews    and   nieces.      Stockton    v. 
Pennsylvania  R.  Co.,  182  Fed.  282. 
$10,000  said  to  be  enough  ( a  verdict 
of  $17,000  being  set  aside),  ajrchi- 
tect's  clerk,  30  years  of  age,  whose 
services  were  worth  from  $4,000  to 
$7,000    a    year,    unmarried,    living 
with  both  parents  and  working  for 
his  father,  who  paid  nothing  for  his 
services  except   about  $500   a   year 
for  his  personal  expenses,  he  having 
agreed  with  his  father;  to  allow  that 
arrangement  to  continue  until  the 
father  had  paid  off  his  own  debts. 
Scofield    V.    Pennsylvania    Co.,    149 
Fed.  601.     $10,000  held  not  inade- 


quate in  admiralty,  djtiry  farmer, 
32  years  of  age,  earning  from  $1;500 
to  $2,100  a  year,  leaving  widow  an,d 
two  children.  The  Oceanic,  61  Fed; 
338;  aff'd.  Occidental  &  0.  S.  S.  Co. 
V.  Smith,  C.  C.  A.,  74  Fed.  261,  20 
C.  C.  A.  419.  :  $9,000,  member  of- 
switching  crew  on  railroad,  29  years 
of  age,  earning  ftom.  $75  to  $78  a 
month,  leaving  widow.  Voelker  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  116 
Fed.  867.  $7,500,  locomotive  en- 
gineer, 25  years  of  age,  earning 
from  $100  to  $130  a  month,  un- 
married, leaving  mother,  whom  he 
supported.  Baker  v.  Phila.  &  R. 
Ey.  Co.,  149  Fed.  882;  aff'd.  Phila. 
&  E.  R.  Co.  v.  Baker,  C.  C.  A.,  155 
Fed.  407,  84  C.  C.  A.,  86.  $7,000, 
shipmaster,  35  years  of  age,  wages 
$100  a  month,  leaving  widow  and 
two  children.  Be  Humboldt  Lumber 
Manuf'rs  Ass'n.,  60  Fed.  428;  aff'd. 
Humboldt  Lumber  Manuf'rs'  Ass'n. 
V.  Christopherson,  C.  C.  A.,  73  Fed. 
239,  19  C.  C.  A.  481,  46  L.R.A.  264. 
It  has  been  held  that  a'n  award  of 
$7,000  is  not  excessive  for  the  death 
of  the  eaptain  of  a  launch  earning 
about  $900  a  year,  who  left  a  wife 
and  five  children  and  who  was  37 
years  of  age;  nor  for  the  death  of 
the  engineer,  25  years  of  age,  earn- 
ing about  $900  a  year,  who  left  a 
wife  and  one  child.  The  Prudence, 
191  Fed.  993.  $7,000,  laborer,  30 
years  of  age,  earning  about  $400  a 
year,  leaving  widow  and  children. 
Harkins  v.  Pullman  Palace  Car  Co., 
52  Ffed.  724.  $6,000-  (to  which  ver- 
dict of  $17,545  was  reduced) ,  man 
29  years  of  age  suffering  from  lung 
trouble,  had  spent  several  thousand 
dollars  of  his  wife's  estate  and  left 
only  $250  for  his  widow  and  Ave 
children,  before  marriage  taught 
schobl,  and  after  marriagfe  hauled 
and  stacked  lumber  in  a  sawmill, 
worked,  on  a  farm,  and  was  brake- 
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man-  on  a  railroad  when  he  diedi 
Duke  V.  St.  .Louis  &  .S.  F.  R.  Cb., 
172  Fed.  684.  $6,000  (to  which  ver- 
dict of  $10,000  was  reduced),  stone- 
mason, 47  years  of  age,  earning  $6 
to  $6.50  a  day,  had  bad  habits,  so- 
briety doubtful,  '  but  gave  "most  of 
his  earnings  to  his  family;  'left 
widow  and  children.  Felt  v.  Puget 
Sound  El.  Ry.,  175  Fed.  477:  $5,000, 
cook  on  schoonfer,  39  years  of  age, 
earning  $50  a  month,^leavii)g  widow 
and  three-  children.  Be  Humboldt 
Lumber,  Manuf'rs'  Ass'n:,  60  Fedi 
428;  aff'd.  Humboldt  Lumber 
Manuf'rs''  ASs'n.  v..  Christopherson, 
C.  C.  A.,  73  Fed.  239,  19  C.  C.  A. 
481,  46  L.R.A.  264.  $5,000,  in  ad- 
miralty, passenger.  52  years  of  age, 
no  evidence  of  his  average  earnings, 
left  widow  and  seven  children.  Hall 
v.  North  Pacific  Coast  R.  Co.,  134 
Fed.  309.  $4,000,  trackman,  66 
years  of  age,  earning  $300  a  year, 
leaving  widow.  Kountz  v.  Toledo, 
St.  L.  &  W;  R. :Co.,'189  Fed.  494. 
$4,000,  sailor,  26  years  of  age,  pay- 
ing out  of 'his  earnings  about  $300 
a  year  to  his  wife  and,  children. 
Nickerson  v.  Bigelow,  62  ^  Fed.'  900. 
$3,500,  bargemaster,  61  years  of  age, 
leaving  widow.  Egan  v.  Southern 
Towing  Co.,  189  Fed.  543.  $2,500 
(to  which  verdict  for  $3,500  was 
reduced),  eommoii  laborer,  27  years 
of  age,  earning  $1.50  a  day,  unmar- 
ried, left  father  65  years  of  age,  to 
whom  he  sent  from  $20  to  $25  a 
month.  Hirschkovitz  v.  Pennsylva- 
nia R.:Co.,  138  Fed.  438..  $2,50.0, 
deckhand,  38  years  of  age,  leaving 
three  minor  children.  Cheatham  v. 
Red  River  Line,  66  Fed.  248.;  re- 
versed on  other  grounds.  Red  River 
Line  v.  Cheatham;  C.  C.  A.,  60  Fed. 
517;  9  C.  .C.  A.,  '  124.  $2,500, 
healthy  boy,  five  years  of  age,  leav- 
ing parents.  Ross  v.  TexaS'  &  Pac. 
Ry.  Co.,  44  Fed.  44.     $1,600,  sailor. 


18  years  of  age;  earning  $15,  which 
was  about,  to  be  advanced  to  $20, 
a  month,  unmarried,  leaving  several 
minor  brothers  and  .sisters  in  part 
dependent  upon  him  for  support. 
The  Charlotte,  124  Fed.  989.  $1,500 
(to  which  verdict  of  $5,000  was  re- 
duced), woman,  23  years  of  age, 
domestic  servant;  unmarried,  leav- 
ilig  fatljer  of  52  years  of  age,  .to 
whom  she  •  sent  about  $3  a  month. 
Lindstronij  v.  International  Nav.  Co.; 
117  Fed.  170../  $1,500,  stevedore's 
man,  50  years  of  age,  pa;id  50  cents 
an  hour  when  he  worked,  leaving 
widow  and  four  children.  Bodeh  v. 
Demwolf;  56  Fed.;  846.  $1,500,  real 
estate' and  employment  broker,  .34 
years  rof.  age,  earning  about.  $100  ia 
month,  bad  habits,  left.w.idow  and 
three  children.  .  Ladd  v.  Foster,  SI 
Fed.  827.  .$li200,  colored  farm  la- 
borer, 23  years .  of  age,  earning 
about  $25  a  .month;  left  widow  but 
no  children.  The  Elizabeth,  114 
Fed.  757.  $1,000,.  girl,  4J  .years 
of  age,  in  good  health,  leaving 
mother-.  The  Oceanic,  61  Fed.  338, 
364;  aff'd.  .Occidental  &  O.  S.  Sr  Co. 
v.  Smith,  C.  C.  A.,  74  Fed.  261,  20 
C.  C.  A.  419.  $900,  colored  cabin- 
boy,  15  years  of  age,,  earning  $10  a 
month,  leaving  a  father  of  51  years 
of  age.  The  Charlotte,  124  Fed. 
989.  $500,-  scowman,  unmarried, 
leaving  two  sisters,  self-supporting, 
to  whom  he  had  promised  to  supply 
money  for  their  return  to  Norway 
to  live  upon  a  farm  owned  by  him. 
The  0.  L.  Hallenbeck,  119  Fed.  468; 
aff'd.C.IC.  A..  135  Fed.  1022y  68  C. 
C.  A.  676..  $500,  bargeman,  over  21 
years  of  age,  leaving  a  mother ^  for 
whose  support  he  was  not  legally 
responsible.  Egan  v.  Southern  Tow- 
ing Co.,.  189.iFed.  543.  $350  .(to 
which  an  award  of  $3,500  was  re- 
duced); for  mental  and  physical 
suffering  of;  seaman  who  remained 
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to  secure  the  damage  for  sueh  an  injury,  such  lien  will  be  en- 
forced in  admiralty.'"  Otheirwise  it  has  been  held  that  no  such 
lieli  will  be  enforced.®"  The  same  rules  apply  when  injuries  oc- 
cur upon,  the  high  seas  and  the  vessel  which  caused  the  same  and 
that  carrying  the  deceased  belonged  to  a  State  or  States  the  laws 
of  ■vs^hich  recognize  such  a  liability  at  common  law."'  Other- 
wise, in  the  absence  of  an  act  of  Congress,  it  seems  that  no 'such 
liability  would  be  enforced."^  It  has  been  held,  that  where 
such  is  !the  common  iaw  of  the  State  whose  statute  is  enforced, 
the  libellant  must  aiErmatively  prove  the  negligence  of  the  ves- 
sel causing  the  injury  and  also  the'  freedom  of  the  decedent 
from  contributory  negligence."*  A  court  of  admiralty  will- take 
jurisdiction  of-  a  claim  for  Salvage  upon  property  within  its 
jurisdiction,  although  the  salvors  and  cliaimants  are  all  for- 
eigners,?* unless  wanton: misconduct  in  obtaining  possession  of 
the  property  is  charged'."*  A  court  of  admiralty  will  ordinarily 
dismiss  a  libel  to  enforce  a  contract  which  contains  a  stipulation 
against  the  enforcement  of  the  same  in  a  foreign  jurisdiction ; "® 
unless  the  interests  of  justice  require  it,  as  where  a  seaman  is 
entitled  to  his  discharge  because  of  improper  treatment,"''  or  for 


in  water  one  hour  before  -  lie  was 
drowned.  The  Robert  Graham  Dun, 
C,  C,,A.,  70  Fed.  270,  17  G.  C.  A. 
90;  modifying  and  affirming  63  Fed. 
167.,    _ 

The  following  verdict  was  held 
to  be,-  excessive:  $1,750,  bridge 
carpenter,  earning  about  $2  a,  day, 
unmarried  and  .childless,  leaving  a 
sister  in  Denmark,  to  "whom  he  occa-. 
sionally  sent  some  mpne^.  Sejtjep^en 
v.,  ,Norther'n   Paoi   E.,  Co.,.  45   Fed. 

89  Aurora  Shipping  Co.,  v.  Bbyce, 
q.  C.  A.,  191  Feil.  p60;'  Gretsch- 
mann  v.  Fix,  189  Fed.,  71,6. 

.90  The  Corsair,  145  U.  S.  335,,  36 
L.  ed.  727  (Louisiana)  ;  The  Albert 
Dumois,'l7f  U.  S.  240,  20  Sup.  Ct. 
0|95,  44  L.  ed.  75l  (Louisiana)  ;  The 
Nora,  181  Fed.  845  (Flprida).  ' 

'  91  Th,e,  Hamilton,  207  tr.,  S.  398, 
S2   L.   ed.  264;   La  Bourgogne,  210 


•U.  ,S.  95,  52  L.  ed.  973,  where  the 
,  vessel  belonged  to  France. 

98  The  Harrisburg,  IIQ  U.  S.,  199, 
7  S.  Ct.  140,  30  L.  ed.  358;  The 
Alaska,  130- U.  S.  201,  9  S.  Ct.  .461, 
32  L.  ed.  923.  " 

93  Gretschmann  v.  Fix,  189  Fed. 
716. 

94,T]ie  Bee,  1  Ware  (U.  S,.),336, 
3  Fed.'  Gas.  No!  1219;  Dae  Hundred 
and  Ninety-fovir  Shawls,  Ab^).,  Adm. 
317,  .18  Fed.  Cas.  No.  10,521.' 

95  One  Hundred  and  Ninety-four 
Shawls,  Abb.  Adm.  317,  1,8  Fed,  Gas. 
No.  10,521.   '  ,  .' 

.  96  The  Pawashick,  2  Lowell  (U. 
S.)  142,,  19  Fed.  Gas.  No.  10,851 ; 
Armstrong  v.,  The  Rydesdale,  1  ^Fpd; 
Gas.  No!  547;  The  Infanta,  Abb. 
Adm.  26,3,  13  Fed,  Gas.  No.  7,030; 
Aertsen  y.  Ship  Aurora,  Bee  Adm. 
161,  1  Fed.,  Cas.  No.  95. 

97  Bucker     v.     Klorkgeter,     Abb. 
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want  of  seaworthiness  of  the  vessel/'  or  when  the  voyage  is 
broken  up  by,some  other  cause  than  the  wreck  of  the  vessel;** 
not,  however,  it  has  been  held,  because  of  a  deviation  from  the 
voyage.^""  Ordinarily,,  a  court  of  admiralty  will  not  take  ju- 
risdiction 'without  the  consent  of  the  consul  of  the  country 
to  which  the  ship  belongs ;  ^"^  but  this  rule  is  not  invariable ;  ^"^ 
and  under  some  circumstances  the  court  will  proceed  against 
the  protest  of  the  counsel,  as  wher6,  pending  suit,  the  vessel  left 
the  district  without  any  certain  destination,^"'  where  the  voy- 
age was  broken  up  and  the  seamen  discharged  ^"^  or  where  the 
seamen  did  not  belong  to  the  country  of  the  consul.*"' 

§  561.  Libel.  The  first  step  in  an  admiralty  suit  is  the  filing 
of  the  libel  with  the  clerk  of  the  District  Court.  Until  this  is 
done  process  will  not  issue.*  The  form  of  the  libel  varies  in  the 
several  districts  with  the  methods  of  pleading  adopted  in  the 
respective  States,  not  by  force  of  any  rule  of  law  or  statute,  but 
by  a  natural  process  of  adaptation. .  The  Supreme  Court,  in  its 
Admiralty  Rules,  has,  however,  laid  down  certain  positive  rules 
of  pleading;  The  libel  must  state  the  nature  of  the  cause  of  ac- 
tion, whether  of  contract,  tort,  or  damage,  salvage,,  or  possession, 
or  otherwise,  as  the  case  may  be.  It  should  allege  that  the  cause 
is  within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States  and  of  the  court.^  It  is  the  safer  practice  to  allege  speci- 
fically that  the  waters  where  the  cause  of  action  arose  are  navi- 

Adm.  402,   4  Fed.   Gas.  No.   2,083;  Saunders  v.  The  Victoria,  21   Fed. 

The  Infanta,  Abb.  Adm  263,  13  Fed.  -Oas'.'  No.  12,377,  11  Leg.  Int.   (Pa.) 

Gas.'  No.'  7,030.  ' ''  70 ;  The  Infanta,  Abb.  Adm,  263,  ]  3 

98  Ibid.  Fed.  Gas.  No!  7,b36V  Jelly  v.  Tidde- 

99  The  Infanta,  Abb.  Adm.  263,  13  man,  13  Fed.  Gas.  No.  7,256a.  See 
Fed.  Gas.  No.  7,030.                          '   '  §  74,  supra. 

100  Bucker     v.     Klorkgeter,     Abb.  108  Bucker    v,     IClorkgeter,     Abb, 
Adm.  402,  4   Fed.   Gas.   No.  2,083;  Adm.   402,   4  Fed.   Gas.   No.  2,083; 
The    Infanta,    Abb.    Adm.    263,    13  The  Lady  Furness,  84  Fed.  679. 
Fed,  Gas.  No.  7,03(f  H>8  The  Topsy,  44,Fed.  631. 

101  The  Walter  D.  Wallet,  66  Fed.  104  Orr  v.  The  Achsah,  18  Fed. 
1011;  The  Becherdass  Ambaldass,  1  Gas.  No.  10,586. 

Lowell  (U.  S.)  569,  3  Fed.  Gas.  No,  '  lOS  The  Barl?  Lilian  M.  Vigus,  10 

3,203;   Hayes  v.  The  Barque  J.  L.  Ben.  385,  i5  Fed.  Gas.. No.  8,346. 

Wickwire,   7   Phila.    (Pa.)    '594,   27  §561.,    1  Admiralty  Rule  1.'^   ." 

Leg.  Int.  (Pa.)   67,  11  Fed.  Gas.  No.  2  Almir.   Rule  23.     The   Falls  of 

6,262;   Reynolds  v.  The  Simoon,  20  Keltie,  114  Fed.  357.,   See  The  Au- 

Fed.   Gas.  No.  11,733;   Hay  v.  The  gust   Belmont,    153    Fed.    639,    and 

Bloomer,   11    Fed.    Gas.   No.   6,255;  supra,  §  25.                                           i 
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gable.*  If  the  proceeding  is  in  rem,  the  libel  must  allege  that 
the  property  proceeded  against  is  within  the  district.*  And 
when  the  libelants  are  all  foreighers  the  nationality  of  the  ship 
shpuld  ordinarily  be  stated.*  If  in  persona/m,  it  must  set  forth 
the  names,  occupations,  and  places  of  residence  of  the  parties.* 
In  its  substantial,  as"  distinguished  from  formal,  allegations  the 
libelf olio  ws  the  analogies  of  equity.  It  should  "propound  and 
articulate  in  distinct  articles  the  various  allegations  of  fact  upon 
which  the  libelant  relies  in  support  of  his  suit,  so  that  the  de- 
fendant may- be  enabled  to  answer  distinctly  and  separately 
the  several  matters  contained  in  each  article."''     A  libel  in 


.3  Admiralty  Rule  i23.  ,  But  see 
L,ai)ds  y.  A  Cargo  of,  Two  Hundred 
and.  Twcjuty-seven  Tons  of  Coal,  4 
Fed.' 478.  '^    ' ' 

4Adm.  Rule  23.  This  does  not 
oust  the  court  of  jurisdiction  Tinhere 
the  vessel  'was  ■vrithjji  the  district 
when  the  libel  was  verified,  departs 
before  it  is  filed,  returns  after  the 
filing;  and  is  then  seized  on  an  alias 
monition.  The  Queen  of  the  Pacific, 
61  Fed.  213;  s.  c,  Bancroft- Whit- 
ney Co.  V.  The  Queen,  78  Fed.  155. 
A  libel  filed  to  enforce  a  lien  which 
did  not  then  exist  was  sustained 
after  the  lien  caine  into  existence. 
Clark  V.  Five  Hundred  and  Five 
Thousand  Feet  of  Lumber,  C.  C.  A., 
65  Fed.  236;- s.  C:,  70  Fed.  1020. 

As  to  jurisdiction  in  proceedings 
to  limit  liability,  see  Re  Leonard,  14 
Fed.  53 ;  infra,  §§  593,  596'.  A  por- 
poratlon  may  T)e  sued  in  personam 
in  any  district  where  process  can  be 
served  upon  it.  Re  Louisville  Un- 
derwriters; 134  U.  S.  488,  33  L.  ed. 
99r.  But  it  has  been  held  that  in 
the  Western  District  of  Missouri 
suits  m  personam  can  only  be 
brought  in  the  division '  where  the 
resporiden-t  resides  if  he  is  a  resi- 
dent of  the  district;  and  suits  in_ 
rem  only  in  the  division  where  the 
property  is  situated.    The  L.  B.  X., 


88  Fed.  290.  An  appearance,  the 
procurement  of  the!  release  of  thp 
vessel  by  filing  a  stipulation,  and 
the  transfer  of  the  suit,  to  the  divi- 
sion of  the  claiinant's"  residence, 
were  held  to  constitute  a  waiver  of 
a  similar  objection.  The  Willa- 
mette, C.  C.  A.,  31  L.II.A.  715,  70 
Fed.  874.  Where  the  persons 
charged  in  a  libel  in  personam  re- 
side in  different  districts  of  the 
same  State,  the  suit  may  be  brought 
in  either  district.  Downs  v.  Wall, 
C.  C.  A.,  176  Fed.  657. 

5  The   Falls    of   Keltic,    114   Fed. 
357,  359. 

6  Adm.  Rule  23. 

^Adm.  Rule  23.  Naming  the 
libelant  by  the  initials  of  his  Chris- 
tian name  was  held  not  to  be  a  de- 
fect in  the  libel.  Hardy  v.  Moore, 
4  Fed.  843.'  Where  a  party  is  a 
corporation,  that  fact  should  be 
stated  in  tjje  libfel.  Sun  Mut.  Ins. 
Co.  v.  Mississippi.  V.  Tr.  Co.,  14 
Fed.  699.  Where  the  cause  of  ac- 
tion arises  from  a  Written  contract 
it  has  been  said  that  the  contract , 
should  be  annexed  to  the  libel  or 
a  legal  excuse  given  for  its  omis- 
sion. Sun  Mut.  Ins.  Co.  v.  Missis- 
sippi V.  Tr.  Co.,  14  Fed.  699;  Card 
V.  Hines,  33  Fed.  189.  But.  see 
Chamberlain    v.    The    Torgorm,    46 
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persoiicumj,  for.a 'conisidii  or  other  tort,  should  .state  specifically 
that  the  respondent ,  was  the  owner  or  in  control  of  the  vessel 
at  the  time  when  the  libelant  was  injured.'  A  libel  for  damages, 
because  of  a  breach  of  contract,  shoiild  point  out  the  manner 
in  which  any  special  damages  that! are  claimed  arose.'  A  libel 
which  charges  improper  navigation  is  sufficient  if  it:  correctly 
states.; the  essential  facts,  althojigh  it  fails  to  give  the  proper 
interpretation;  thereof  or  the  correct,  scientific  reason  , for' the 
result."  A  court  of  admiralty  may^  in  its  discretion,  permit 
the  joinder;  in  the  same  libel  of  claims  in:  contract  and;  tort.*^ 
By' amendment, _ a,  libel  'm.rem  may  behchanged  to  one  m  per- 
sonam^^  when  such  a  joinder  might  have  been  made;  but  it 
has  beeu-'said  not  otherwise.'*  There  will  be  no  reversal  for  a 
misjoinder  of  causes'  of  action  in  a  libel,  when  one  of  the  causes 
of .  action  has  been  dismissed,  either  on  exception  or  a,  final 
■hearing.-- •., The,  libel- ishrould-  conclude  with-i a  prayer  speifying 
the  relief  *^  and  the  form  of  process.  ^^  Ordinarily,-  there  is  no 
objection  to  the  recovery  by  the  libelant  of  inore  damages  than 
his  libel  claims ;'''  and  where  the  allegations  in  the  answer, 
when  ■  considered  in  connection  with  Ijiose  an  the  libel,  show  a 

Fed.   202.     As   to  .  the  .  insufficiency  8  The  Consair,- 145  U.  S.  335,  36 

of  allegations  ■  showing  that  the  li-  L.  ed.'  727-;   Danace  v.  The  Magno^ 

belant  had  an  interest  in  the  prop-  lia,  37  Eed;  367.            ... 

erty  injured  which  entitled  him  to  '    9  The  Oscoda,  j  66  ,  Fed.!  347. 

recover,  see  Minturn  v.  Alexandre,  10  Kelley  Island  Lime  &  Transp. 

5   Fed.   117.     For  what  is  required  Co.  ,v.l  City  of  Cleveland,  144  Fed. 

to    identify  •  goods    that   have,  been      207;  .  !i 

damaged,,  see  The  Anchoria,.9' Fed.  "'Welch  v.  Fallon,- 181  Fed.  875: 

840.,    As  to  what  is  a  suiBcient  al-  12  The  Monta,   12   Fed.  '331;   One 

legation  of  negligence  by  the  mas-  Hundred    and    Eighteen' .Sticks    of 

ter,   see   The.  Anaces,   93   Fed.   240.  Timber,  10  Ben.  (U.  SO  86,  18  Fed. 

Where.the  libel  in  a  suit  to  recover  Cas.  No.  10^519.                               !   , 

f.or;  injury,  to    a. ■  vessel;  ^alleged    to  13  The  Steam  Ship  Zodiac,  ,5  Fed. 

have  been  caused;. by  the  improper  220t;    The    Young   America,    Brown 

navigation  of  another  vessel  correct-  Adm.:  462,  30  Fed.  Cas.  No.  18,178. 

ly  stated  the  essential  facts  by  rea-  1*  The  S.  :L.  Watson,  C.  C.  A.,  Il8 

son   of  -which   the  injury   occurred,  Fed.  445. 

it  Avas  held  thai;  a  failure  to  give  l*  Adm.  Rule  23. 

the    proper    interpretation    of,  such  16  Adm.  Rule  23. 

facts,:  or  the  correct  scientific  rea-  "The -Gazelle,  128  U.  S.  4'i'4,  32 

son   for  the ■  result,  did  not  cohsti-  L.  ed.  496^.! 

tut'e ,  a  [material    variance    between  ':-i 

the  allegations  and  proof*       '  i 
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cause  of  action  different;  from  that  pleaded  and  prayed,  the 
proper  relief rwill  be  granted."  '  The  libel  should  be  signed  by 
the  prooior/asithe  attorney  for  the  libelant  is  usually  termed.^* 
Tlie  libel  should  be  verified.^" '  It  is  the'  safer  practice  for  all 
the  libelants  1  to  verify  the  libel;  ^'  but  a  defect  in  the  verifi- 
cation, v^hen -not  objected  to  in  the  trial  court,  cannot  be  availed 
of  upon  appeal.?*  If  the^  libe'lanf'is  absent  from  the  district, 
his  agent  or  attorney  may  verify  the  libel.*'  In  suits  brought 
in  behalf  of  the  'United  States,  the  district  attorney  files  a  libel 
of  information, '  or,  as '  it  is  usually  termed,  an  information, 
which  is  subject  to  the  samfe 'riiTes  as  a  libel.**  Such  infor- 
mation'is  hot  liSually  verified.     , 

§  562.  Security  for  libelant's  costs.  The  Supreme  Court 
Rules  do  not  expressly  require  any  security  to  be  given  by  the 
libelant  for  .costs;  but  in  rriany  qf  the  districts, process  will  not 
issue  until  the  libelant  has  filed  with  tlie  .clerk  a  stipulation  for 
cost's.'  .This  is  conditioned, to  pay  all  .cpsts  and  expenses  which 


ISDeming  v.  The  Rapid  Transit, 
52  JTed.  .320;  where  libelant  was  al- 
lowed to  shift  his  claim,  from  dam- 
ages upon  a  contract. pf^ affreight- 
ment to  a  demand  for  general  aver- 
age. But  it  has  been  held :  that 
therie  can  he  no  recovery  for  tort 
upon  a  libel  which  sets  up  an  ex- 
press contract  only.  Hays  y.  Pitts- 
burgh G.  '&,  B.  Packet  Co.,  33  Fed. 
5S2.  That  upon  a  libel  in  rem  by 
laborers  .  claiming  wages  they  can- 
not recover  for  services  as  salvors 
or  lightermen,  The  §a;rah  E.  Kenne- 
dy, 29  Fpd.  264.  -That  unless  the 
lijj^l  is,  amended  wages  cannot  bei 
r.ecoyered  for  seryices  performed  at 
a  date  prior  to  , that,  alleged  in  the 
libel,  Pinkham  v.  Rutan,  31  Fed. 
496.  Tha,t  (iemurrage  for  detention 
subsequent  to^the  filing  of  thei  orig- 
inal libel  may  in  a  proper  case  be 
recoyer«d  under,  a  siippjepiental  li- 
bel, Eight  Hundred  and  Forty-one 
Tons  of  Ore,  25  Fed.  864.  And  that 
when  a  penalty  is  demanded  against 


a  vessel  upon  grounds  njat  set  forth 
in  the  libel,  the  demand  will  be  ig- 
mored.  The  Pope  Catlin,  31  Fed. 
408.,  '.        ,, 

19  Hardy' v.   Moore,    4   Fed.    843. 

20  This  is  specifically  required  by 
Adm.  Rule  1,  S.'  D.  N.  Y.  As  to 
the  practice  in  the  Ninth  Circuit, 
see  Northwestern  S.  S.  Co.  v.  Ran- 
som,  C.   C.  A.,   174   Fed,.  913,     .- 

■  21  Northwestern  ,S.  S^  Co.  v.  Han- 
som, C.  C.  A.,  174  Fed.  913.  ^ 

za  Ibid. 

83  But  see  Tibbol  v.  The  Marion, 
79^  Fed.  104.  As  to  signature  by  the 
libelant ;  or  his  atttfrney,  see  Hardy 
V.  Moore,  4  Fed.  843.  0/.  §  494, 
suprcbi  , 

24 Adm.   Rule   22.' 

§  562.  iSee  Raymond  v.  La. 
Compagnie  Generate,  90  Fed.  105; 
Rawson  v.  Lyonj  15  Fed.  831.  As 
to  an  increase  of  the  security,  see 
The  Brig  Harriet,  Fed.  Cas.  No. 
6,096;  The  Bark  Laurens,  Abb. 
Adm.  302.    An  informer  who  is  not 
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shall  be  awarded  against  the  libelant  by  the  court,  or,  in  case  of 
an  appeal,  by  the  appellate  court.  In  the  New  York  districts 
and  in  New  Jersey  the  stipulation  is  for  $250  in  suits  in  rem 
and  for  $100, in  suits  m  p&rsonam.^  In  Connecticut  the  stipu- 
lations are  executed  by  the  libelant  and  one  surety^  who  must 
reside  in  the  State  within  which  the  district  is  situated.  If, 
however,  the  libelant  is  a  non-resident,  he  must,  in  tibe  Southern 
and  Eastern  Districts  of  New  York,  .furnish  two  sureties.' 
Seamen  suing  for  wages  for  services  on  board  Americaiii  vessels, 
and  salvors  coming  into  port  in  possession  of  the  property 
libeled,  are  not  required  to  give  security. in  the  first  instance, 
but  may  be  required  to  do  so  for  adequate  cause  on  motioHv 
No  security  is  required  of  the  United,  States  in  ilts  proceedings, 
as  costs  are  not  allowed  against  the  government.'  .Suits  may 
be  brought  in  forma  pauperis  upon  application  to  the  court.* 

§  563.  Parties.  In  admiralty,  the  party  entitled  to  relief 
should  always  be  made  libelant,  and  the  practice  of  instituting 
a  suit  in  the  name  of  one  person  for  the  benefit  of  another,  to 
whom  the  right  has  been  transferred,  only  obtains  in  particular 
cases,  such  as  suits  by  the  ovsnaer  to  recover  for  loss  of  cargo, 
partially  insured,  where  the  insurance  has  been  paid  and  the 
insurer  is  entitled  by  subrogation  to  a  part  of  the  recovery.^ 

Persons  entitled  to  participate  in  the  recovery,  but  not  mad© 
parties  in  the  original  libel,  may,  upon  petition,  be  allowed  to 
join  in  a  suit  as  co-libelants  on  such  terms  as  the  court  deems 
reasonable.  Seamen  claiming  wages  for  the  same  voyage  are 
not  permitted  to  prosecute  separate  suits.  Those  npt  included 
in  the  original  libel  should  petition  to  be  made  co-libelants.® 

suing,  in  discharge  of  his  duty  as  a  6  By  Adm.  Rule  8,   S.  D.  N;  Y., 

public  oificer  must  give  security  for  "Process  in  rem  in  such  causes,  un- 

costs.       The     Steamboat     Planter,  less  specially  allowed  by  the  Court, 

Xewb.  Adm.  262.     In  S.  D.  N:  Y.,  shall  not  issue  except  upon  proof  of 

the  form  of  stipulations,  justifiea-  twenty -four  hours  notice  to  owner 

tions    thereunder,    further    security  of  the  res  or  his  agent,  of  the  filing 

and  discharge  of  the  same,  is  regu-  of  the  libel."     See  §  413,  supra. 

lated  by  Adm.  Eules  20-23.     '  §  563.     l  Eastfiel.d    S:    S.    Co.    v. 

2S.  D.  N.  y.  Adm.  Rule  6.  MeEeon,  186  Fed.  357.' 

3  Ibid.  2  See  Adm.  Rule  3,  S.  D.  N.  Y. 

*Ibid.     Cf.  §  425,  supra. 

5  The  Aatelope,  12  Wheaton  546, 
6  L.  ed.  723. 
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If  they  file  a  second  libel,  they  will  be  denied  costs  in  case 
of  recovery,  and  "suits ,  so  brought  will  be  consolidated,  on 
motion.  So  suits  for  salvage  arising  out  of  services  participated 
ill  by  several  vessels  will  be  consolidated  in  one  suit.*  Where  a 
libel,  is  found  for;  a  tort  by  a  collision,*  or  in  other  cases,  new 
parties  charged  with  the  respondent  with  the  tort  may  be 
brought  into  the  court  against  the  objection  of.  the  libelant.* 
It  has  been  held,  that,  in  a  suit  by  a  pledgee  of  a;bill  of  lading 
of  cargo  to  recover  from  the  ship  for  a  wrongful  delivery  there- 
of to  persons  who  haye  sold  the  same,  the  claimant  may  britag 
in  thp  persons  to  whom,  such  delivery  was  made;  if  it.  appears 
from  the,  pleadings,  that  if  the  libelant's  contention  was  siis- 
tained  the  claimant  would  have  a  claim  against  them ;  and 
the  fact  that  an  action  is  pending  at  comon  law  brought  by  the 
libelant,  against  such  persons  will  not  deprive  the  claimant  of 
this  relief.*  A  libel  was  stistained  when  iled' under  a  bill  of 
lading  against  the  charterer  and  another  to  whom  the  bill  of 
lading  had  been  transferred,,  to  recover  freight  earned  there- 
under, and  seeking  recovery  in  the  alternative  against  one  or 
the  .other  of  them,  stating  that  the  libelant  was  unable  to  de- 
termine which  is  liable.''  A  libel  may  be  filed  against  more 
than  one  vessel.  Thus,  in  a  cause  of-  collision,  the  owner  of 
the  damaged  vessel  freqiiently  proceeds,  against  the  tug  which 
had  it  in  tow  and  a  third  vessel.  So,  different  interests  may 
be  proceeded  against  in  the  same  suit,  as,  for  example,  in  a 
cause  of  salvage,  the  vessel  salvedVher  cargo, '  aiid^  her  freight 
money.  The  owners, of.  a  vessel  may  find,  a  libel  for,  salvage  on 
their  own  behalf  and  on  behalf  of  the  ofiicers  and  new  interests 
naming  ithem.'    A  tdecree  will  not  be  reversed  for  an' award  of 

3  Where  upon  a  libel  in  admiral-  city  had  security;  it  was  held  that 

ty  against  a  city;  to  recover  for  sal-  the  libelant  was  entitled  to  a  decree 

vage  services  to  a  seow,  the  respond-  against 'both  respondents.     Conway 

ent  pleaded  that  the  scow  was  un-  v.  City  of  New  York,  194  Fed.'  529. 
der  the  hire  of  a  corporation,  which  *  Admiralty  Rule  59.  ' 

had  contracted  to  return  it  in  good  *  Dailey  v.   New  York;    iT9   Fed.' 

condition,:  and  that  the  service  was  1005.     Third  party  practice  is  reg- 

rendered   to;  such:  company,   it   ap-  ulated  in  S.  D.  N.  Y.  by  Adm.  Rule 

pearing  that 'before  the  issue  of  ci-  15. 

tati'on   .against    the    corporation    it  6  The  Cerea,  149  F«d.  924. 

had   been   adjudicated   a  bankrupt,  ^Neall' v.  Curran,  93  Fed.  831. 

which  subsequently  appeared  in  the  *-The  Flottbek,-  C.  C.  A.,  T18  Fed; 

suit  biVi  "its :  trustee,  iand   that  'the  159.       '  '!  '       ■ 
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salvage  compensation  to  persons -who  are  not  pairtieS,  when  the 
objection  was  not  taken  below.^  In  case  of  death  of  any  of  the 
parties  or  changes  of  interest  in  the  suit,  necessary  new  parties 
may  he  made  such  upon  a  petition  on' 'their  part  or  by  the 
party  of  adverse  interesti*"  It  has  been  held;  the  substitution 
of  a  new  owner  as  claimant  of  a' libiled  vessel  Avhich  has  been 
released  on  stipulation  is  not  the  bringing, in  of  a  new'  ptirty,' 
and  may  be  allowed '  without  notice  to  the  surety'  on  the  stipu- 
lation.^^ ;        -  ,  ,,  

§  564.  Mesne  Process — Joinder  of  process  in  rem  and 
in  personam.  The  process  issuedin  pursuance  of  theiprayet 
of  the  libel  is  either  in  rem' or  in  persoiimn}  A  joinder  of  the 
two  forms  of  proceeding  is  sometimes  per mittted,  as  in  a  caUse 


'     9  Ibid.  ,   ,  ,;r      .  ;    ' 

vlOBy  Adm.  Eule-5,  S.  D,  N.  y.;  : 
"Whenever,  from  the  death  of  any, 
of  the  parties,  or  changes  of  inter- 
est in  the  suit,  defect  in  the  plead-  ' 
ings  or  proceedings,  or  otherwise, 
new  parties  to  the  suit  are  neces- 
sary ;  the  persons  required  to  be 
made  parties  may  be  made  such 
either  by  a  petition  on  theif  part  ' 
or  by  the  adverse  party.  In  either  ' 
mode,  it -shall  be  sufficient  to  allege 
briefly  the  prayer  Of  the  original 
libel,  the  interest  which  the  party 
soiiglit  to  be  "added  or  substituted 
has  in  the  action,  the  several  pro- 
ceedings in  the  cause  and  the  date  ' 
thereof,  and.  to  pray  that  > such  per- 
sons required  to  be  made  parties 
in  the  suit  may  be  made  such  par- 
ties. On  service  of  a  copy  of  isuch 
petition  and  of  notice  of  the  pre- 
senting thereof,  such  order  will  ■  be 
made  for  the  further  proceeding  in 
the,  cause  as  shall.be  proper  foi*  Its 
speedy  and  convenient  pjbseeution 
as  to  such  new  parties ;  and  -  the 
same  stipulations  and  security  shalli 
in  all  such  cases,  be  required  and 
given,  as  in  cases  of  persons;  becom- 
ing originally  parties  to  a  suit." 
Upon  the  deatii  of  a  Rear  Admiral 


who  iflled  a,  Jibel  in  .prize  in . hisi  own 
behalf  „  and  ;alsoi  for  all  who.  took 
part  in  an  engagement,  the,  court 
where  the  suit  is  then  pendlri'g  may 
substitute  any  proper  person-  inter- 
ested in  the  litigation  without 
bringing  in  the  personal  representa- 
tives of  the  ;  decedent;  or  the  desig- 
nation of  any  one  ex  officio.  IJ.  S. 
V.'  Sampson,^  187  N.  S.  4,36,  iV  L.'ed. 
248.        '■■■''  ■•..,;. 

"The  Cerea,  149  Fed.  '924.       ; 

§  564.  lAdm.  Rule  9,  S.  D.  N. 
Y.:  "Mesne  process  may  be  either 
in  personam,  or  m  rem,  or  both, 
and'  'shall  be  issued  by  the  Clerk. 
Process  m  personam  iiiay  bfi':  (1) 
A' simple  citation  in  the  nature  of  a 
summons  to  appear  and  answer  to 
the  suit;  .(2)  such  a  citation,  with 
a  clause  therein  that  df  the  respond' 
ent  cannot  be  found,  his' goods  and 
chattels  to  the  amount  sued  for  be 
attached;  (3)  such  a  citation  and 
attachment,! together  with  a  clause 
of  foreign  attachment  of  ithe  re- 
spondent's.  property  and  credits  to 
the  amount  sued  fon  in  j  the  hands 
of  garnishees  named  therein.  The 
names  lof  the  garnishees  and  the 
specific  property  in  their  hands 
shall  be  stated  in  ithe  libel'  or  pfeti- 
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of  collision  against  a  ship  and  her  master.    The  decisions  of  the 
sen^eral  districts  are  not^  uniform  on.  this  question. 

The  Admiralty  Eules  proyide  as  follows:  "12.  In  all  suits 
by  mat$rial7nienifor  supplies  or  repairs,  or  other  necessaries, 
the,  libelant!  may  proceed  against  the-ship  and  freight  in  rem, 
or  against  the  master  or  owner  alone  in  .persona/M,.  13.  In  all 
suits  for  mariners'  wages,  the  libelant  may  proceedi  against- the 
ship,;  freight,  andi  master,:  or  against  the  ship  i  and  freight,  or 
against  the  owner, or  master  alone  m  personam,  14.  In  all  suits 
for  pilotage  the  libelant  may  proceed  against  the  ship  and  mas- 
ter, or  againisl^theship,  or  against  the  owner  alone  of  the  master 
alone  in  personam.  '•  15.  In  all  suits  fpr  damages  .by  collision,  the 
libelant  may  proceed  against  the  ship -and  master,  or  against 
the:  ship  alone,  or  against  the  master  or  the  owner  alone  in 
personam..  16..llni.a:ll  suits,  for  an  assault  or'ibeating  on  the 
■high  seas,  or  elsewhere  within  the  admiralty  and  maritime 
jurisdiction,  the  suit  shall  be  in  personam  ■■  bnly.  17.  In  all 
suits,  against;  the  ship  or  freight,  founded  upon  a  mere  mari- 
time hypothecation,  either  express  or  implied,  of  the  master, 
for  moneys  taken  up  in  a  foreign  port  for  supplies  or  repairs 
or  other  necessaries  for  the  voyage,  withoutiany  claim  of  marine 
interest,  th,e  libelant  may  proceed  either  in  rem,  or  against  the 
master  or  the  owner  alone  in  personam.  18.  In  all  suits  on 
bottomry  bonds,  properly  so  called,  the' suit  shall  be  in  rem' 
oiily  against  the  property  hyi)othecated,'  or  the'  proceeds  of  the 
property,  in  whpsesoever,  hands  the  .same  may  be  found,  unless 
the  master  , has,  without  authority,  given  the  bottomry  bond, 
or  by  liis'.  fraud,  or  misconduct  lias  avoided  'the  same,  or  has 
subtracted,  the  property,  or  unless  the  owner  has,  by  his  own 
misconduct  or  wrong,:  lost  or  subtracted  the  property,  in  which 
latter  cases  the  siiitmay  be  m  personam' against  the  wrong-doer. 
19.  In  all  suits  for  salvage,  the  suit  may.bew  rem  .against  the 

tioii    and   in   the    process,    and   the  monition 'to  all   persons   interested 

gariiishees  shall'  be  cited  to  appear  tlierein.     But  except  on  a  libel  for 

and  aliswer  on  bath.      (4)    A  war-  liquiidated    damages    riot:  exceeding 

rant:  of   arrest  of  the  person  upon  $500,   no  process  of  attachment   or 

the  special  order  of  the  CoUft,'  ei-  foreign  attachment  shall  issue  un- 

ther  alone,  or  with  an  attachment.  less  allowed  by  special  order  of  the 

Process  in  fern  shall  be'  by  a»'war-  Court,   upon   due   proof   of   the    de- 

-rant   to   arrest   the   ship,   goods   or  raand  and  of  the  propriety  of  the  at- 

otlier  things  to  be  arrested,  with  a  tachment  being  first  made." 
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property  saved,  or  the  proceeds  thereof,  or  in  personam  against 
the  party  at  whose  request  and  for  whose  benefit  the  salvage 
service  has  been  performed."  It  has  been  said  that  in  no 
case  under  the  Admiralty  Kules  promulgated  by  the  Supreme 
Court  con  proceeding,  in  rem  and  in  personam  be  joined  in 
the  same  libel  except  when  therein  expressly  authorized.*  "The 
admiralty  rules  of  the  Supreme  Court,  with  regard  to  joinder 
of  person  and  thing,  it  is  presumed,  cannot  be  considered  as 
repealing  or  abrogating  the  sound  and  salutary  principle,  that, 
wherever  the  libelant's  cause  of  action  gives  him,  at  the  same 
time,  a  lien  or  privilege  against  the  thing,  and  a  full  personal 
right  against  the  owner,  he  may  by  a  libel,  properly  framed, 
proceed  against  the  person  and  the  thing,  and  compel  the  owner 
to  come  in  and  submit  to  the  decree  of  the  court  against  him 
personally,  in  the  same  suit,  for  any  possible  deficiency;"  '  '  It 
has  been  held  that  in  a  collision  case,  the  joinder  of  the  owner 
and  his  ship  is  forbidden,*  but  that  one  ship  and  the  owner 
of  another  ship  may  be  joined,*  and  that  the  vessel  and  owner 
may  be  joined  in  suits  upon  charter  parties,  bills  of  lading, 
and  contracts  of  affreightment.*    . 

§  565.  Process  in  rem.     If  process  in -rem  is  prayed  for, 
the  clerk  issues  a  monition,  returnable  on  a  day  named,  which 

2  The  Corsair,   145  U.  S.  335,  12  6  The     Baraeoa,     44     Fed.     102 

S.  Ct.  949,  36  L.  ed.  727 ;  The  Alida,  The      Director,      26       Fed.       708 

]^    Fed.    343;    Dean    v.    Bates,    2  The     Monte     A.,     12     Fed.     331 

Woodb.   &  M.    (U.   S.)    87,   7   Fed.  The     Brig    Aldebaran,     01c.     Adm 

Gas.  No.  3,704;  Hale  v.  Washington  130,  1  Fed.  Gas.  No.  150;  Arthur  v. 

Ins.   Co.,  2   Story    (U.   S.)    176,  11  The  Schooner  Cassius,  2  Story   (U, 

Fed.  Cas.  No.  5,916;   Citizens  Bank  g  )   gj^  pg^   cas.  No.  564.    But  see 

V.     Nantuckpt     Steamboat     Go.,     2  rpj,g  jj^^,^  ^_   ^^g   Fed.   331;      The 

Story    (U.  S.)    16,  5  Fed.  Cas.  No.  ^j^^^^^  p    gi^gj^^^^   ^^g  j.^^    ^^g, 

2,730;  _The    Bla_ckheath,    154_  Fed.  ^^^^^    ^    ^.^^^    against   the   vessel 


and  owner  contained  no  prayer  for 


758.      But    see   The   Planet   Venus, 

113   Fed-.   387.  ...  ^  ,  .    ,  ,       , 

„„       ,.  ,     ,     .  ,    .     ,,     roj     JT  monition  and  personal  ludgment  and 
8  Benedicton's  Admiralty  [3d  ed.]  .        ,   '^     ...      •"     °,  ■ 

.  „„„  ,  no  service  of  monition  or  attachment 

§.  q97.  '  '      ■  ' 

4  Adm.  Kule  15;   Joice  v.  Ganal-  °^  ^^^  property  was  made  upon  the 

Boats,    32    Fed.    553;    The    Clatsop  ow"«>-'  '*  ^^^  ^^^^  t^^*  l^'^  '^PP^^'- 

Chief   8  Fed    163.  ance  tc)  answer  the  libel  m  rem  gave 

s  Adm.    Eules    46,    59 ;    Joice    v.  the  court,  no  authority  to  enter  per- 

v.   Canal  Boats,   32  Fed.   553;    TLe  sonal*  judgment  against  him.     The 

Samson,  197  Fed.  1017.  Ethel,  C.  C.  A.,  66  Fed.  340. 


§    566]  CASES  WHJSEE  EES  CANNOT  BE  ABRESTED, 
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recites  the  filing  of  the  libel  and.  its  prayer  for  relief,  and 
directs  the  marshal  to  arrest  the  property  proceeded  against, 
describing  it,  and  cites  all  persons  interested  therein  to  appear 
on  the  return  day  ^  and  answer  the  libel.^  The  monition  should 
be  delivered  to  the  marshal,  who  must  thereupon  arrest  and 
take  the  ship,  goods,  or  other  thing  into  his  possession  for  safe 
custody,  and  cause  public  notice  thereof,  and  of  the^  time  as- 
signed for  the  return  of  process,-  to  be  given  in  the  newspaper 
within  the  <  district  designated  by  the  court.'  By  the  natice  all 
persons  claiming  any  interest  in  the  prqperty  attached  are 
notified  that  they  must  present  their  claims  o"  the  return  day, 
or  their  default  will  be  taken  and  the  property  condemned.* 
§  566.  Cases  in  which  the  res  cannot  be  arrested.  The 
public  vessels  or  other  property  of  the  United  States*  or  of  a 
foreign  sovereignty  are  exeiflpt  from  seizure  in  admiralty ;  *  also 
vessels  which  are  the  property  of  a  State  or  municipal  corpo- 
ration, or  a  department  thereof,  and  are  devoted  to  public  Uses.' 
Where  property  is  in  the  pi^ssession  of  the  Government  of  the 
United'  States,  as,  for  exaihple,  in  bonded  warehouse  or  else- 
where in  the  custody,  actual  or  constructive,  of  the  collector  of 
customs,  it  is  irrepleviable,  and  subject  only  to  the  orders  and  de- 
crees of  the  Federal  courts.*  The  marshal  is  permitted  to  make 
the  attachment  without  taking  the  property  into  his  custody  by 
leaving  with  the  collector  or  person  in  charge  of  the  property  a 
copy  of  the  monition,  and  also  a  notice  requiring  such  person  to 


§  565.  /  1  In  the  Southern  Dis- 
trict of  New  Yorlc,  Tuesday  in  the 
return  day;  in  the  Eastern  Dis- 
trict it  is  Wednesday;  in  New  Jer- 
sey, Monday. 

2  By  Adm.  Rule  7,  S.  D.  N.  Y., 
"In  all  possessory  suits,  the  pro- 
cess shall  be  made  returnable  at 
the  first  general  return  day  not  less 
than  three  days  after  the  filing  of 
the  libel,  unless  otherwise  ordered 
by  a  Judge.  .  .  , .  The  answer 
shall  be  filed  upon  return  of  the 
process  duly  served,  and  a  day ,  of 
hearing,  then  fixed  unless  otherwise 
ordered." 

S  Adm.  Rule  9.  By  Adm.  Rule  7, 
S.  D.  N.  y.,  "Notice  by  publication 
Fed.  Prac.  Vol.  II.— 123. 


will  not  be  required  unless  special- 
ly ordered." 

*  The  form  and  time  of  publica- 
tion in  ^.  D.  N.  Y.  is  regulated  by 
Adm.  Rule  26.  " 

§  566.  iThe  Fidelity  (Waite,  C. 
J.),  16  Blatchf.  569. 

2  At  least  if  in  the  full  and  com- 
plete possession  of  such  foreign  gov- 
ernment. Long  V.  The  Tampico  & 
Progresso,   16  Fed.  491. 

S  The,  Protector,  20  F;ed.  207 ;  The 
F.  Ci  Latrobe,  28  Fed.  377;  Work- 
man V.  New  York,  179  U.  S.  552; 
565,  45  L.  ed.  314,  322.' 

4U.  S.  R.  S.,  §  934.  The  Con- 
queror, 49  Fed.  99 ;  Re  Fassett,  142 
U.  S.  479,  35  L.  ed.  1086. 
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detain  the  property  in  custody  until  the  further  order  of  'the 
court.'  He  cannot  take  actual  possession  of  the  property  withoiit 
the  express  order.of  the  court.^  Property  actually  in  the  custody 
of-  a  sheriff;  cannot  be  attached  by  the  marshal.''  But  the  pos- 
session of  a  sheriff  will  not  defeat  the  operation  of  the  laws  of 
the  United  States  imposing  forfeiture. for  the  wrongful  act  of 
the  owner  or  person  in  charge  of  a  vessel.*  Canal  -boats  cannot 
be  libeled  for  wages.^  But  whatever, the  form  of  a  vessel  maiy 
be,  if  she  is  lUot' engaged, in  navigating  canals  she  is  not  a  canal 
boat  within  the  meaning  of  the  statute.^"  j- 

§  567.  Process  in, personam.  In  suits  in.  personam,  the 
process  issued  is  either  a  simple  citation,'  which  is  in. the  nature 
of  a  summons  toiappear  and  answer,  or  a  citation;  with  icla-iise 
of  foreign  attachment.  The  latter  directs  ;the  marshal  to  cite 
the  party  prdceeded  against  to  appear  on  the  return,  day,* 
and,  if  he.  cannot  be  found,  to  attach  his  goods  and  chattels, 
describing  them  and  if  such,  property  cannot,  be  iound,  his 
credits  and.  effects.*  This  process  will  not  issue  for;  a  sum 
exceeding  five  hundred,  dollars,  unless  by  the  special  order  of 
the  court  upon  proof  of  its  propriety.*  A  citation  in  admiralty 
in  a  suit  in  personam,  should  be, personally:  served  on  the  de- 
fendant, or,  if  he  cannot  be  found,  by  am, attachment,  of  his 
property  in  accordance  with  ^Admiralty  Riile.*  Seirvice  by 
leaving  a  copy  of  the; citation  with  a  servant  at  defendant's 
residence  is  not  sufficient.^  Service  'of  monition  in  a  proceeding 
in  rem  may  be  made  on  an  agent  of  a  non-resident  in  conformity, 
wi'th  such  a  State  statute  authorizing  such  mode  of  ^  service  in 
actions  at  law  or  in  equity.'    Where  the  libelant  begins  a  pro- 

5  U.  S.  V.  One  Case  of  Silk,  4  Ben.  tions  to  process  im  personam,  and 
526.     Contra,. yo\.  xix,  p.  101.  monition  to  process  in  rem. 

6  The  Conqueror,  49  Fed.  99-  ^  In  the  New  York  districts,  pro- 

7  Taylor  v.  Carryl,  20  How.  6,83,  cess  in  personam  ra&y  be  served'  at 
15  L.  ed.  1028;  supra,  §  56.  any  time  not  less  than  three  days 

8U.  is.  V.  The  Reindeer,  2   Cliff.  ,  before. the  return  day. 

57.                                 ■       '  8  Admiralty  Rule  2. 

9U.  S.  K  S.,  §  4251.       ,  *Ad'miralty  Rule  7. 

10  Smith^.  Canal '  Boai; '  Wm.   L.  -       S  Walker  v.  Hughes,  ,132  ?ed.  885. 

Norman,  49,  Fed.  285.  6  Ibid. 

§  567.     iT^e     wprda     "citation"  7  Insurance  Co.  of  North  Ameri- 

and    "monition"    are    used    in    the  ca  v.  Frederick  Leyland  &  Go.  Ld., 

Supreme   Court   Rules    interchange-  139. Fed.  6.7, 

ably,  but  it  is  usual  to  confine  cita;  ".. 
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ceediilg  in  admiralty  in  rem  to  enforce  a  claim  which  does- not 
constitute ;  a  maritime  lien,  and  has  made  no  persoiial  service 
of  a  Inonition  i  upon  the  owner,  he  canot  convert  his  libel  by 
amendment  info  a  prbeeeditlg  m  'personam ;  although  the  'latter 
Ifas  appeared  to  claim  and' release  the  ship  without  entering 
any  general  appearance.'  In  case  of 'foreign  attachment  the' 
marshar serves  the  citation  upon  the  garnishee-  and  if  he  finds' 
goods  OT  chattels  of  the  respondent  in  the  hands  of  the  garnishee, 
he  takes  them  into  his  owii '  possession. '  If  credits  only  are 
found,  they  are  held  by  the  garnishee  "to  answer  the, exigency 
of  the  suit.'"     '  ''-  "  :-  '■- 

''Although  the  Supreme  Court  Rules  still  contain  a  provision 
for'  -Walrrants'  of  arrest  of  the'  person, ■''  such  process  cannot  be 
issued  by  cpufts  of  thie  United  States 'in  states  ■^here'  imprison- 
ment for  debt  has  been  abolished,  and  arrests  of  the  person  are 
now  dependent  upon  the' laws  for  silnilai" 'arrests'  in  the  re^- 
spective  states'."     "     ''' '  ■         ■     :-i  i^  ■  '< 

'  §  568.  Return  of  process  and  defaults.  On  the  return 
day,  the  marshal  haviiig  retulrned  the-  monition  of  the"  clerk 
with  proof  that  he  has  seized  the  property  and  made  due  jjubli- 
cation,  pi-oclamatioh  is  made  in  open  court,  and,  if  no  one 
appears  to,  cjaim  the  property,  the  libelant  is  entitled  to  a 
decree  by  default.  In  suits  in  personam^  if  the  respoiideht, 
when  served  with  ,|;he,  citation,  fails  to  appear,  his  default  is 

8  The  Lowlands,  147  Ped.  9^6.  S.,     §     990;     Admiralty    Eule    47; 

9  Admiralty' Rule  37.  Adm.  RuW  Louisiana  liis.  Co  v.  Niekerson, '2 
11','  S.  D.  N;  Y.,  -provides  for  the  Low.  310.  The  Carolina,  14  '  Fed. 
service  of  foreign  attachment  on  the  424;  Chiesa  v.  Conover,  36  Fed. 
garnishee  and  service  of  process  in  334;  The  Bremena  v.  Card,  38.  Fgd. 
prqeeedings  ini  rem,  ikc.-- Aim.:  Rule  144.  It  has  be_en,held  that  a  party 
10,  S.  D.  N.  Y.,  provides  for  the  re-  who  :has  been  arTesfedvcan  be  dis-; 
turn  by  the  garnishee  and  for  pay-i  charged;  upoM  giving  the  bail  re- 
ment  of  the  garnished  fun da^^  into:  quired  by  the  State  laws.  Stone  v. 
court.  .Adm"  Rule  12,  S.  D.  N,  Y.,  Murphy,  86  i Fed.  158.  But; it  has, 
provides  for  the  form  of  the  moni-  been  held  that  the  power. of  a  court 
tion  in  proceedings' m  rem  in  behalf  of:  admiralty  i to;  arrest  a  defendant 
of  the  United  States  and  for  service  '  upon  a  claim  for  damages  for  a 
of' the  safhe.           j    i    •                    '  personal    injury i  and    cruel  ,  treat- 

'  10  Admi'Rule' 7.    See  The  Alpena,  ment  of  a  sailor  is  not  affeseited  by 

7  Fed.'  361;  Harriman  v.  Rockaway!  thfe   State  law.     Bolden   v.   Jensen^ 

B:  P;  Co;,  3^Fed;  461.  -  ,    •;    n       i  69  -Fed.  745ii   Cf.  siupra,'  §  471. 

11  Act  of  March  2,  1867,_U;  S.  E.  ;      :  ;     - 
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taken  in  the  same  way.  So,  in  cases  of  fojreign  attachment, 
where  goods  and  chattels  have  been  attached,  the  default  p± 
the  respondent  may  be  taken.  Where  ,the.  property  attached 
consists  of  credits  or  effects,  the  garnishee  is  required  to  appear 
and .  make  return  under  oath,  showing  the  property  in  his. 
hands  belonging  to  the  respondent  at  'the  time  the  attachment 
was  served,  and  at  the  time  of  the  return.  If  he;  fails  to  appear 
or  to  make  such  an  affidavit  or  to  answer  the  interrogatories  put 
to  him  as  to  the  property  of  the  respondent  in  his  h?inds,  he  is 
subject  to  the  compulsory  process  of  the  court,  and  may  be 
punished  for  contempt,  and  compelled  to  furnish  a  stipulation.^ 
Upon  a  default  the  court  will  hear  the  cause  ex  parte:  and  "ad- 
judge therein  as  to^  law  and  justice  shall  appertain,"  ^  or  for, 
convenience  will  refer  it  to  a  referee  to  ascertain  the  amount 
due  the  libelant.  In  the  Southern.  District  of  iN'ew  York, 
process  must  be  returned  by  the  marshal  on  the  return  day;  and 
if  not  then  returned,  within  four  days  after  written  notice  so  to 
do.  .  The  return  must, state  the  day  of  seizure  or  of  sale.  AH 
processes  upon  the  return  day  thereof  are  called  by  the  clerk, 
and  if  there  is  no  opposition  the  orders  prayed  for,  in  a,ccordanee 
with  the  practice  of  the  court,  may  be  entered  by  the  clerk 
without  the  intervention  of  a  judge.' 

§  569.  Release  of  property  from  custody  of  marshal — 
Claim.  The  owner  of  property  attached,  or  his  ageiit,  may 
obtain  its  release  from  the  custody  of  the  marshal  by  filing  with 
the  clerk  a  claim  to  the  property,  anji  either  depositing  in  the 
court  a  sum  sufiicient  to  secure  the  amount  sued  for,  or  giying 
a  bond  or  stipulation  therefor. ■^    A  bond  accepted  by  the  court 

§  568.     1  Admiralty  Rule  37.  ply  to  the  Court  for  process   in  a 

2  Admiralty  Rule  29.  By  Adm.  petitory !  suit,  and  file  the  proper 
Rule  28,  S.  D.  N.  Y.,  where  no  proc-  stipulation,  the  property  shall  not 
tor  has  appeared  for  any  claimant,  be  delivered  to  the  prevailing  party 
&  ■fieri  facias  will  not  issue,  nor  a  in  the  possessory. suit  until  after  an 
decree  enter,  without  proof  of  actii-  ap,pr,aisetiient  is  made,  nor  until  he 
al  notice  of  the  suit  to  an  owner  or  shall  give  a  stipulation  with  sure- 
agent  of  the  res  or  to  the  master  Of  ties  to  restore  the  property  without 
the  vessel  in  custody.  waste,   in  case   his   adversary  shall 

3  Adm.  Rule,  S.  D.  N.  ¥.,  13.  prevail  in  the  petitory  suit,  and  all- 
§  569.     1  Adm.  Rule  11.  By  Adm.      so    to    abide   all   interlocutory   ajnd 

Rule  17,  S.  D.  ISr.  Y.,  "If,  after  de-  finaL  decrees  of  the  District  Court, 
cree  for  either  party  in  a  posses-  and,  on  appeal,  '  of  the  Appellate 
sory  suit,  the  other  party  shall  ap-       Court." 
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is.  a  substitute  lor  the  property,*  The  ijlaini  must  state  under 
oatii  thtit  the  claimant  is  the  true  and  bona  fide  owner  of  the 
property  attached,  and, that  no.other  person  is  the:  owner  there- 
of. ,  If  put  in  by  an  agent,  it  must  state  that  he  is  authorized, 
tp  put  it  in;  and  if  the  master  oif,  a ,sj:up,  tjiat,  he  is  the  bailee 
thereof  for  the  owner.' 

§  570.  Security  for  defendant's  costs,  A  claimant  must 
file  with  his  claim  a  stipulation  for  costs  similar  to  that  required 
of  a  libelg,]?;t.^  In  some  districts,  the  respondent  in  a  suit  in 
personam  is  required  to  give  a  stipulation  for  costs,  or  his 
appearance  pr^answer  will  not  be  received  on  file.?  In  the  ISTew 
York  districts  .the  stipulation  is  for  $2550  in  suits  in  .rem,  and 
for  $100  in  suits  ,m  persotuim.^  ,  It  is  not  necessary  to  obtain 
the,  approval  of  stipulations  for  costs  by  the  court  or  the  adverse 
party  before  filing,  them;  but  the  sureties  must  justify  if  the 
adverse  party  requires  it.  ,    ,     ,    i 

§  571.  Stipulation  for  value^Sureties.  The , form  of  se- 
curity required  in  order  to  obtain  the  release  of  property  from 
custody  is  either  a  bond  to  the  marshal  in  double  the  amount 
claimed  in  the  libel,  or  a  stipulation  for  the  value  of  the  prop- 
erty or  in  the  Southern  District  of  ITew  York,  at  least  in  suits 
for  sums  certain,  by  payment  into  court  of  the  amount  claimed, 
with  interest  up  to  the  stated  term  next  succeeding  the  return 
day,  together  with  costs.  ^  Such  a  stipulation  is  called  a  stipu- 
■  lation  for  value.  Its  amount  is  determined  by  an  appraisement, 
unless  fixed  by  the  agreement  of  the  parties.  Where  t'Mfe  value 
of  the  property  attached  is  much  greater  than  the  amount  of 
the  libelant's  claim,  the  parties  usually  agree  upon  ale.s^  value,. 
for  the  purposes  of  bonding  only,  sufficient  to  secure  the  claim. 
The  condition -of  a  stipulation  for  valjie  is  that  the  claimant 
will  appear  in  the  suit  and  abide  by  all  ordeSs  of  the  court,  inter- 
locutory, or  final,  in  the  cause,  and  pay  the  money  awarded 
by  .the  final  decree;  rendered  by  the  District  Court,  or  by4he 
appellate  court  if  any  appeal  intervene.''  ,  , 

2  The  PaMyra,    ia.  Wheat.   1,    6  2    Adm,   Rule   25,   S.   D,   N.   Y., 
L.  ed.  531 ;  U.  S.  v.  Ames,  99  U.  S.  Adm.  JEliile  6 ;  Rawson  v.'  Lyon  ^  ( S. 
.35,  2^  L.  ed.  295;  The  Haytian  Re-  D.  N.  Y.),  15  Fed.  8'31.      ' 
public,  154  U.  S.  lis;  38  L.  ed.  930.  3  S.  D.  ^f.  Y.,  Adm.  Rule  6. 

3  Admiralty    Rule   26;  "The   Two  §  S71.     i  Adm.  Rule  16,  S.  D.  N. 
MMiiys,  12' Fed.  152.  '       •'■'-"  Y.  ' ''•' 

%  510.     lAdmi'-liule  26.  « Adm.  RuWs  10  and  11.    But  see 
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The  stipulators  in  a  stipulation  for  value  a!re' liable  for  co&ts, 
although  the  stpulation  does  not  specify  them,  and'  even  when 
a  separate  stipulation  for  costs  has  been  given.'*'  When' such  a 
stipulation  provides  for  the  payment  of  interest,  the  stipulators 
are  liable  for  the  same  pending  an' appeal,  which  results  in  aii 
affirmance,  although  the  libelant  has  waived  further  setiurity 
upon  such  appeal.'*  The  stijiulatofs-are  not  liable  for'niiterest 
on  the  sum  stipulated,  unless  expressly  provided  for,'  except  bn 
default  in  complying  lvith  the  terms  of  the  stipulation.'  The 
court  cannot  enter  a  decree  against  the  stipulators  for  a  greater 
sum  than  that  named  in  the  stip'ulatioh.*  A  stipulatioii  for 
value,  like  stipulations  for  costs,  must  be  executed  by  two  sure- 
ties if  the  principal  is'  a  non-resident;  if  he  is  a  resident  of  this 
district,  one  surety  is  eiiougK.  Sureties '  heed  not  be  free- 
holders, but  they  must  be  residents  of  the  State  in  which  the 
district  is  situated.  A  bond  or,  stipulation  for.  value  cannot 
be  filed  unless  it  is  approved  either  by  the  libelant's  procfor, 
or  by  the  court  or  some  one  authorised,  by  the  court  to  take' bail.'' 
In  order  to,  obtain  th^  approval  of  the  court,  the  elaimariit  shquld, 


Pope  V.  Seckworth,  46  Fed.  858. 
For  a  case  where  after '  the  stipula- ' 
tioiii  the  court  allowed  it  to  be  with- 
drawn because  of  the 'invalidity  of 
the  warrant  of  seizure,  see  Deas  v. 
The  Berkeley,  58  -Fed.  920.  Cf.  The 
Zodiac,  5  Fed.  220.  In  a  case  of  a 
mistake  as  to  the  value  of  the,  ves- 
sel, the  court  haS  'the  power  to  re- 
duce the  amount  of  the  stipulation 
after  it  is  filed;  The  Iris,  C.  C  A.,  ' 
1-00  Fed.  104.  As  to  the  liability 
for  a  malicious  seizure,  see,  Gow  v. 
William  W.  ^iiauer,  S,  S.  Co.,  113 
Fed.  672.         "     '  :  ,  ,. 

3  The  Mt.  Desert,   186   Fed.   ziL 

4  Ibid.  „ 

5  The  Ann  Caroline,  2  Wall.  53^, 
17  Fed'.' 833;  The ''VPebb.U,' Wall., 
406,  20  L.ed.  774;  TH  Janata,  P5 
U.  S.  ,600,  24  L.  .ed.,461;i  The  Syd- 
ney, 47  Fed.  260.  But  see  the  Mag-/ 
gie  J.  Smith,  123  U.  S.  349,. 31  L. 


ed.  175;  The  ,Maggie  M.,  33  Fed. 
'591.  '•"'  '  ■'    '■     '■■■'■■"■ 

«  The  James  M'CauU^y, '  181  Fed. 
932.        -,  ^<;i 

'Admiralty  Eule  5.  It  seems  the 
court  may,  upon  a  summary  appli- 
cation, relieve  against  an  exorbi- 
tant demand 'of  damages  in  a  libel. 
The  Stelvio,'30Fed;  509.  The  court 
may  in  a  proper  case  require  addi- 
.(jional,  security.  ,  TJie  City  of.  Hart- 
ford,' 11  Fed.  89;' 'The  Fred' M,  LaW: 
rence,  88  Fed..  910.  But  see  Barney 
Dumping  B.  "Co.  v.  The  Mutual,  78 
Fed;  144.  The  sureties  arie.-  noit 
bound  to  pay  the  claims  of  interven- 
ers filed  subsequently  to  the  release 
ojf  the  vessel.  .  The  Willamette,  Q. 
C..  A.|,  31  l,.S.'.A.  715,  70  Fe,d.  |S74. 
Se,ej  tjie,  Qregon,  |158  U.  |S..  186,  39 
L.,  ed.  ,9^3.r  The  sureties  after  pay- 
ment o|,  the  decree  are  subrogated 
to  the  right  of  the  libelant.  .  T^le, 
Madgie,  31,,Fed.,926.,,;,  •  ,•      n.     ., 
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sers^e  upon  the  libelant'siproctora  notice  of  justification,  giving 
the  name,  oQcupation,  and  residence  of  each  of  the  siireties  pro- 
posed,,  and  the  time  and  place  at  which  the  libelant  may  attend 
and,  jexamine:  them.  Such  notice  ;should  be  iserved  a  reasonable 
time  before  the  examination.  In  i, the  New  York  districts  twenty- 
four  hours'  notice  is  required,  except  in  suits  for  wages,  when 
notice  may  be  given  .in^tanter.  When  the  sureties  have  been 
examined,  the.  bond.  s^ioiild|l>e  presented  to  the  court  for  approval, 
on  .notice.  •  WhSre.the  stipulation  provides  that' upon  the  fail- 
ure of,  the  stipulators  to  pay  the  amount  of  ;a  decree  against 
them,  execution  may  issue  against  both  the  claimant  and. his 
surety,  no  ^d^mand  is,  necessary  upon  the  claimant  in  order  to 
justify  a  denaand  on  the  suretyw,'  In  such  a  case,  upon  payment 
of  the  decree  by  the  surety,  he  is  entitled  to  a  writ  of  fiieri 
/aci^w  against  the,  principal.':,       :   ,,••:,   ;   :!   ;i     -■.■■' 

§  572.,  Bond  to  thp  marshal.  .XTnder;,  the, ,Ac|;, of  Congress 
of  Majcsh,  3,,, 1847,V property  attached  mT;i^|;,  be  dis,charged  from 
custody  by  th^  mar.shal  on  receiving  from!  the  cla.imant.  a  bond 
in, double f  the  amount  claimed i  by  the  libelant,  with  s^iificient 
surety,  to  be  approved  by  the  judge  of  the  court,  or,  in  his  ab- 
sence,.  by- the^  collector  of , the  port,  conditioned  to  answer  ^the 
decree  of  the  court in'the  case.*  This  statutory  bond  is  uudjey 
seal,  and  in  that  respect  diSers  from  the  stipulations  peculiar 
iio,  admiralty.  As.  by,  the.  terms  of  the  statute  the  marshal  is 
required  to, discharge  the  property,  on. receiving  such  a  bond, 
he  cannot' look  to  the  claimant  for  his  fees.  But  where  a  stipu- 
latiph  for  value, is  given,  the  inarshal's  fees  must  be  paid  by  the 
claimant.  A  bond  under  the  act  differs  from,  a  stipulation  for 
value  also  in  respect  to  the  manner  of  enforcing  it'.  A  summary 
judgineiit  .m"ay' be  entered  against' both  the  claimant  and  his 
sureties  for  .the  penal  sum  named  in  the  bond ;  biit  where  a 
stipulation  for  Value  has  been  given,  judgment  cannot  be  entered 
against  the  siireties  in  the  first  instarice.     In  case  a  decree  is 

»The  Mt.  besertj  186  Fed'..  395.  wages,  -when  the  attachirient  is   is- 

9.Leary  v.  Murray,  C.  C.  A.,  178  sued    upon    certificate    pursuant    to 

Fed.,  209. ,,  ..     .,  ■         ,  ; :,  U.   S.  R.   S.   §§.4546  and  4547,  at- 

§>  572.    ,1U.  S.  R.  S.,;  §  ,941.  ,:     ;  taclMiients  and  arrests  may  be  sum- 

2  See  S.  D.  N.  Y.  Adm.  Rules  16,  mairjly  vacated  up6n  evidence  of  im- 

19,  20,  21.     By  Adm.  Rule  18,  S.  D.  proper   practice  -cu-    manifest   want 

N.  Y.,  except  in  suits  for  seamen's  of  equity. 
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not  satisfied  by  the  claimant,  an  order  will  be  granted  direct- 
ing the  stipulators  to  show  cause  within  a  fixed  time'  why 
execution  should  not  issue,  and  if  the  stipulators  fail  to  fulfill 
the  engagements  of  their  stipulation  within  such  time,  judg- 
ment is  entered  against  them^  and  execution  issues. 

§  573.  Appraisement.  The  usual. method  of  obtaining  an 
appraisement  .of  property  for  the  purpose  of  bonding  is  to 
apply  to  the  cotirt  for  an  order  appointing  one  or  more  ap: 
praisers.  If  the  parties  agree  upon  the  appraisers,  an  order  is 
not  necessary.  Before  acting,  appraisers  should  takie  and  sub- 
scribe before  the  clerk  or  deputy  clerk  an  ^ath  or  affirmation 
for  the  faithful  performance  of  their  duties,  which  should  be 
filedi  Notice  of  the  time  and  place  of  making  the  appraisement 
should  be  given  in  writing  by  the  appraisers  to  the  proctors  in 
the  cause,  and  should  also  be  affixed  in  a  conspicuous  place 
near  the  court  rooms,  where  the  marshal  usually  affiLxes  his 
notices.  Upon  completing  the  appraisement  the  appraisers 
should  make  and  sign  a  report,  which  must  be  filed.  Exceptions 
to  the  report  may  be  filed  by  the  parties,  which  will  be  heard 
by  the  court  on  notice.^ 

§  574.  Petition  to  bring  in- additional  parties  under  Rule 
59.  Where  the  claimant  of  a  vesssel  proceeded  against  or  a 
respondent  in  a  suit  in  personam^  desires  to  have  some  other 
vessel  or  person  proceeded  against  in  the  same  suit  for  the 
damage  claimed  by  the  libelant,  he  may  file  a  verified,  petition, 
containing  suitable  allegations,  showing  negligence  in  such  other 
vessel  or  person  contributing  to  such  dajnage,  and  the  particulars 
thereof  and  praying  that  process  be  issued  against  such  vessel 
or  person,  to  the  end  that  they  may  be  proceeded  against  in  the 
original  suit.  If  such  process  is  duly  served,  the  suit  proceeds 
as  if  the  vessel  or  party  thus  brought  in  had  originally  been 
proceeded  against.  The  petition  niusti  be  filed  before  or  at  the 
time  the  petitioner  answers  the  libel,  and  the  petitioner  must 
give  a  stipulation,  with  sufficient  sureties,  to  pay  to  the  libelant, 

3  In     the    New    York     Districts,  §  573.     i  The  practice  in  S.  D.  N. 

within  four  days  of  the  service  of      Y.  is  regulated  by  Adm.  Rule  24. 
a  copy  of  the  order  on  the  proctor 
for  the  claimant.    S.  D.  N.  Y.,  Adm. 
Rul.   44. 
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and,  to  any  ■.claim  ant  or  new  party  brought  in,  all  costs,  dam- 
£^ges,  and  expenses  that  may  be  awarded  against  the  petitioner.^ 
,,i,A  party  thus  brought  in  must , give  the,  same  bonds  as  he 
wpuld  have  had  to  give  if  proceeded  against  by  the  libelant  in 
the  fir^t  instance  and  mxist  answer  both  the  libeal  petition 

Rule  59  was  adopted  by  the  Supreme  Court  in  consequence 
of  a. decision  of :  the  District  Court , for  the  Southern  District 
of  New  York  in  a  collision  ca^e,*  and  by  the  terms  is  limited 
to  causes  of  damage  by  collision;  but  the  proceeding  has  been 
extended  by ,  the  courts  to  other  cases.  Thus,  in  a  suit  for 
damage  to  cargo,  the  charterers  of .  a  vessel  have  been  made  re- 
spondents upon  the  petition  of  tihe  owners ; '  and  wharfingers 
have  been  brought  in  on  the  petition  of  the  claimants  of  a  steam- 
ship sued  for  negligence  in  discharging  cargo  on  a  wharf  which 
was  insufficient.* 

§  S75.  Answer.  The  answer  should  be  filed  upon  the  re- 
turn day,  unless  further  time  is  allowed  by  the  court  or  the 
libelant's  proctor.*  It  must  be  full,  explicit,  and  distinct  to  each 
separate  allegation'  of  the  libel  in  the  same  order  as  if  num- 
bered in  the  libel.*    If  indefinite,  a  bill  of  particulars  may  be 


§  574.     lAdmiraltjr  Eule  59. 

2  The  Hudson,  15  Fed.  162. 

8  The  Alert,  40  Fed,  836  i  The 
Barnstable,  181  U.  S.  464„  45  L.  ed. 
954. 

4  The  City  of  Lincoln,  25  Fed.  835. 

§  575'.  '  1  By  Adm.  Rule  14,  Si  D. 
N.  Y.,  x"In  cases  wh^rc  process  has 
not  been  issued,  but  a  claim  or  no- 
tice of  appearance  has  been  filed, 
the  answer  or  exceptions  shall  be 
filed  within  two  weeks  thereafter,. 
or  within  such  further  time  as  nolay 
be  allowed  by  the  court,  or  by  con- 
sent." After  general  appearance 
and  an  answer  upon  the  merits  it 
is'  too  late  to  move  for  a  dismissal 
because  df  a'  misnomer  in  the  libel 
and  monition.  Mina  v.  I.  &  V. 
Floria  S.  S.  Co.,  23  Fed.  915 

2  Adm.  Rules  27  and  48.  New- 
matter  set  up  as  a  defense  should 
be  articled  and  pleaded  separately 


and  not  blended  with  the  response 
td  any  article  of  the  libel.  The 
Whistler,  13  Fed.  295.  Where,  af- 
ter a  libel  in  admiralty  had  been 
filed,  respondent  made  default,  and 
settled  the  case  out  of  court,  it  was 
held  that  he  was  not  entitled  to 
have  a  release  executed  on  such  set- 
tlement '  filed  in  '  satisfaction  of  a 
judgment  recovered  against  him  by 
default,  except  on  payment  of  Costs. 
Naretti  v.  Scully,  133  Fed.  828.  A 
plea  to  the  jurisdictioii  may  be  com- 
bined with  an  answer  to  the  merits. 
Inmari  v.  The  Lindrup,  70  fed.  718. 
It  has  been  said  that  an  objection 
to  the  jurisdiction  of  a  court  of  ad- 
miralty over  a  cause  bhould  be 
made  by  plea,  or,  where  the  want  of 
jurisdiction  is  palpable,  by  demur- 
rer. Tlie  August  Belmont,  153  Fed. 
639.  Allegations  that  a  collision  or 
thfe  sinking  of  a  boati  was  caused 
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ordered,  under  a  penalty  of  not  permitting  testimony  concern- 
ing the  point  as  to  which  the  particiilars  are  omitted.'  Where 
a  party  is  not  infx)rmed""  as  regards  allegations,  he  may  so  state 
and  raise  the  issue  thereupon  without  a  positive  denial ;  *  but 
it,  has  been  held  that  a  positive  denial,  or  a  denial  upon  in- 
formation and  belief,  of  allegations  concerning  seaworthiness, 
proper  manning 'and  equipment,  niust  set  forth  the  facts  upon 
which  the  respondent  relies.'  .The  answer  must  be  verified, 
except  where  the  amount  involved  is  less  than  fifty  dollars.* 

The  answer  may  set  up  defenses  byway  of  counter^claiiri,  but 
no  afiirmative  judgment  caji  be  obtained  by  the  claimant  or 
respondent  without  filing  a  cross-libel.''  It  has  been  held  that 
a  set-off  in  admiralty  is  cognizable  only  so  far  as  it  relates  to 
the  particular  transaction  which  is  the  subject  of  the  libel  and 


from  the  fault  and  VT^nt  6fi  care  ot 
the  owner  or  from  causes'  within  the 
privity  and  knowledge  of  the 
owner  and  its  managing  officers,  or 
careless  and  improper  navigation,  or 
permitting  engines,  machinery,  ap-, 
pliances  and  equipment  to  be  insuf- 
ficient and  defective,  was  set  aside 
upon  exceptions.  The  Pere  Mar- 
quette 18,  203  Fed.  127,  130.  ^See 
Re  Davidson  S.  S.  Co.,  133  Fed, 
411. 

3Adm.  Rules  27,  48.  In  the 
Southern  District  of  New  York  all 
answer  must  be  verified.  See  Vir- 
ginia Home  Ins.  Co.  v.  Sundberg,  54 
Fed.  389;  Burrill  v.  Crossman,  C. 
C.  A.,  69  Fed.  747;  The  John  H. 
Starin,  175  Fed.  527.  In  a  suit 
for  collision  aga,inst  a  tug  and  her 
tow,  it  was  held  that  the  two  should 
be  considered  as  one  vessel  a;nd,that, 
an  answer  by  the  claimant  of  ,the, 
tug  was  insufficient  unless  it  also 
answered  the  charges  against  the 
tow.    The  Teaser,  188  Fed.  .721.  ,     ., 

4  Re  Davidson  S.  S.  Co.,  133  Fed. 
411. 

SRe  Davidson  S.  S.  Co.,  133  Fed. 
411;  The  Pere  Marquette  18,  203 
Fed.   127,   130.     See  The   Comman- 


der; in.  Phief,  1  Wall.  43,  17  U',ed. 
609. 

6  Adm.  Rules  27,  48.  By  S.  D.  N. 
Y.  Adm.  Rule  1,  it  must  in  all  cases 
be  verified.; 

'The  Reuben  Doud,  3  Bed,  S20. 
It  was  held,  under  a  plea  that  the 
libelant,  a  pilot,  after  signal-ing  an 
offer  of  service,  had  pulled  do-ypn 
his  signal  and  sailed  away,  that  the 
respondent  could  not  prove  that 
other  pilots  had  offered  their  serv- 
ices, at  the  same  time,  •  and  that ;  it 
would  have  put  the  vessgl  to  seri- 
ous inconvenience  if  it  had  taken 
the  libelant,  Marshall  y.  The  Earn- 
WfiJl,  68  Fed,  228.  , See, also  White, 
V,  The  Reuaier,  45  Fed.  XlSr,.  Am. 
Steel  Barge  Co.y.  Chesapeake  &  0;, 
Cpai  Agency  Co„  C,,  C.  A.,  116  Fed. 
857 ;  infra,  §  580.  Where  in  a  suit 
Ml  rem  in  a  collision  case,  one  of  the 
vessels  is  so  w,hpUy  lost  that  no 
cross-libel  against  her  can  be  ijiain- 
tained,  the  defendant,  if  he  desires 
to,  recoup  or  oflset  any  damage,, 
must  state  the  facts  in  his  answer 
in  the  same  manner  as  upon  filing 
a  pross-libel,  and  such  statement  of 
damage  is  without  prejudice  tq  any 
defense  he  may  make  that  the  col- 
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goes  to  reduce  or  overcome  the  original  demand.'  In  a  collision 
suit,  the  allegation  in  the  libel  that  the  libelant's  vessel  was 
without  fault,ishbu]d  be  answered  by- either  a  denial,  an  admis- 
sion or.  ail  averment  of  want  of  Imowledge.®  i  Contributory  negli- 
gence asmot  a- bar  to- a  recovery  in  admiralty."  Where  an  injury 
is,  icaused  by  the  conicurrent  negligence  of  two  ships,  the  custom 
is  to  divide  the'  damages  in  aebordance  with  the  equitable  cou- 
sideratibns.^^  It  has  been  said  that  the  rule,  in  admir'alty  for 
the' division  of  damages  may  be  enforced: in  any  ease  where, the 
loss  .results,  from-  acts  of  negligence  .  of  both  parties,  without 
regard,  to  the  issues  .raised  ;by  the  pleading.'^  The  rule  of  the 
English' ijommbn  Jaw  as  to  imputed  negligence  *'  does. not  apply 
in  admiralty.^*  :  i 

"When  the-  defendant,  in  his  answer^  alleges  newifaCts  these 
shall : be  considered  as  denied  by  the  libelant,  and' no  repli- 


li^ipiji  was  wholly  the  fault  of  the 
otaer  vessel.    .Adm.  Rule  41,  S.  D. 

N.  Y,':'\ ''  "'"■  ■■-,■■'       , 

SRtiirfey  V.  Chase,  Talbot' &  Co., 
160  Fed.  268;  United  Transp.  & 
Lighterage  Co.  v.  N.  Y.  &  Baltimore 
Transp.  Line,  180  Fed.  902;  S.C, 
C.  C:  a;,  185  Fed.  386.  Toalihel  for 
Services  in  'lighterage  the  respond- 
ent cannot  plead  as  a  get-off  or  by 
way  of  cross-libel,  a  claim  to  recov- 
er money  p&id  for  similar  services 
under  previous  .contact,  which  are 
charged'  to  have  ben  exorbitant  and 
fraudulently'  contracted  for.  '^Unit- 
ed  Transp.  <Sb  Lighterage  Co.  v.  New 
York  &  Baltimore  Transp.  Line,  180 
Fed.  902;  S.  C;,  CO.  A.,  185  Fed. 
386.  •■•''' 

9  The  Teaser,  188  Fed.  721. 

10  The  Max  Morris,  137  U.'  S.  1, 
34  L:  ed.  586. 

11  The-  ISTortfi  Star,  106  U.  S.  17, 
27  I.,  ed.  91;  The  Max  Morris,  137 
U.  S.  1,  34  L.  ed.  586.  In  collision 
cases,  whete  both  vessels  ate  found 
guilty  of '  fault  contributing'  to  the 
cbllision,  and  only  one  of  them  is 
injured,   the   libelant   recovers   dne- 


half  of  his  damages;  where  both 
vesselp  are  injured,  the  damages 
suffered  by  the  two  vessels  are  add- 
ed together  and  equally  divided,  and 
the  vessel  which  suffers  must  recov- 
ers one-half  the  difference  between, 
the  amounts  of  their  respective  loss- 
es. The  North  Star,  106  U.  S.  17, 
27  L.  ed.  91;  J.  T.  Morgan  Lum- 
ber Co.  V.  West  Kentucky  Coal  Co., 
181  Fed.  271.  lii  cases  of  tort  other 
than  collision  the  same  rule  has 
frequently  been  applied;  although 
the  Supreme  Court  has  held  that^in 
such  cases  contributory  negligence 
does  not  bar  a  recovery,  it  has 
not  determined  whether  the  decree 
should  be  for  exactly  one-half  of 
the  damages  sustained,  or  might,  in 
the  discretion  of  the  court,  be  for  a 
greater  or  less  proportion  of  such 
damages.  The  .Max  Morris,  137  U. 
S.  1,  34  L.  ed.  586. 

12  J.  T.  Morgan  Lumber  Co.  v. 
West  Kentucky  Coal  Co.,  181  Fed. 
271.  '' 

iSThbrbgood  v.  Bryan,  8  C.  B. 
115.       ■■■!  "-     ■  "^ 

"The  Beruina,  12  Prob.  Div.  58; 
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cation,  general  or  special,  shall  be  filed  unless  allowed  or  direct- 
ed by  the  court  on  proper  cause  shown.  But  within  such  time 
after  the  answer  is  filed  as  shall  be  fixed  by  the  District  Court, 
either  by  general  rule  or  by  special  order,  the  libelant;'  may 
amend  his  libel  so  as  to  confess  and  void,  or  explain,  or  add  to, 
the  new  matters  set  forth  in  the.  answer;  and  within' such  time 
as  may  be  fixed  in  like  manner,  the  defendants  shall  answer  such 
amendments.*'  **  , 

§  576.  Laches  in  admiralty.  There  is  no  statutory 'time 
within  which  a  suit  in  admiralty  must  be  instituted.  Courts  of 
admiralty  are  not  bound  by  the  State  statute  of  limitations.* 
Laches  is,  however,  a  valid  defense,  a  delay  which  will  defeat 
a  suit,  and  depends  in  every  case  upon  the  peculiar  circum- 
stances.^ In  the  absence  of  special  circumstances,  such,  courts 
will  usually  follow'  the  analogy  of  the  State  statute  of.  limita- 
tions.* This  was  done  even  when  the  respondent  was  a  foreign 
corporation,  which  could  not  take  advantage  of  the  statute  in  the 
State  courts.*  A  less  period  of  tinie  has  been  held  to  constitute 
laches.*    Because  of  laqhes,  payment  of  the  costs  of  a  suii  in 


Little  v.  Hackett,  116  U.  S.  366; 
Robinson  v.  D.  &  C.  Nav.  Co.,  73 
.  Fed^  883. 

15  Admiralty  Eule  51,  as  amended 
January  27,  1896;  160  U;  S.  693. 

§  576.  1  Pacific  Coast  S.  S.  Co. 
V.  Bancroft-Whitney  Co.,  C.  C.  A., 
94  Fed.  180. 

2  The  Key,  City,  14  Wall.  653,  20 
L.^ed.  896;  Southard  v.  Brady,  36 
Fed.  560;  Pacific  Coast  S.  S.  Co.  v. 
Bancroft- Whitney  Co.,  C.  C.  A.,  94 
Fed.  180,  189.    See  §  182,  supra. 

s  Nesbit  V.  Amboy,  36  Fed.  925 ; 
Bailey  v.  Sundberg,  C.  C.  A.,  49 
Fed.  583,  a  libel  in  personam;  the 
Southwark,  128  Fed,  149;  Davis  v. 
Smokeless  Fuel  Co.,  182  Fed.  1004, 
a,  libel  in  personam.  In  Scull  v. 
Raymond,  18  Fed.  547,'  a  libel  in 
personam  was  barred  after  eight 
and  one-half  years.  In  Coburn  v. 
Factors'  &  Tr.  Ins.  Co.,  20  Fed.  644, 
after  nine  years.  Gontra,  Pacific 
Coast  S.  S.  Co.  V.  Bancroft- Whitney 


Co.,  C.  C.  A.,  Ninth  Ct..  94  Fed.  180, 
189,  190,  where,  in  a  suit  m  rem 
for  damages  to  cargo,  the  court  re- 
fused to  follow  the  State  statute 
making  four  years  the  period  ,  of 
limitation. 

*  Davis  V.  Smokeless  Fuel  Co., 
182  Fed.  1004. 

SMagee  v.  The  Lyndhurst,  48 
Fed.  839,  where  a  delay  of  less  than 
a  year  was  held  to,  bar  a  libel  in 
rem  for  supplies,  whenj  since  the 
lien  was  incurred,  the  vendor  had 
become,  insolvent  and  the  vessel  was 
in  the  hands  of  bona  fide  purchasers. 
See,- also,  The  Thomas  Sherlock;  22 
Fed.  253.  But  see  Metcalfe  v.  The 
Alaska,  130  U.  S.  201,  -32  L. ,  ed. 
923;  The  Alaska,  33  Fed.  107; 
Starin  v.  The  John  Dillon,  46  Fed. 
527;  Jones  v.  The  Carrie,  46  Fed. 
796;  Pacific  Coast  S.  S,  Co-  ,v.  Ban- 
croft-Whitney Co.,  C.,C.  A.,  94  Fed. 
180. 


§  578]  EXCEPTIONS.  '      1965 

the  State  court  may  be  required  before  relief  is  given  in  admir- 
alty.* It  has  been  said  that  the  defense  of  laches  cannot  be 
raised  unless  pleaded  in  the  answer.'' 

§  577-  Tender.  A  tender  made  before  suit  is  of  no  avail 
as  a-  defense  unless,  on  suit  brought,  it  is  deposited  in  court. 
When  a  tender  is  first  made  after  suit  brought,  it  must  include 
interest;  up  to  the  next  term  of  the  court  and  the  taxable  costs 
then  accrued.*  i  :  >       ,        ,. 

§  578.  ^Exceptions.  Pleadings  may  be  excepted,  to  for  sur- 
plusage, irrelevancy,  impertinence,  or  scandal.  Either  party 
may  also  except  to  the  sufficiency,  fullness  or  definiteness  of 
the  pleading.'  Exceptions  correspond  to  special  demurrers.* 
They  must  clearly  specify  the  parts  to  which  exceptions  are 
taken.'  Exceptions  to  a  number  of  interrogatories  "for  the 
Teason  that  they  are  each  and  all  open  to  one  or  more  of  the 
following '  Objections,"  followed  by  a  •  statement  of  a  number 
of  objections,  were  held  to  be  bad.*  The  party  against  whom 
the  exceptions  are  taken  should  notify  the  other  side  that  he  sub- 
mits to  them,  or  else  notice  them  for  hearing  before  the  court. 
If  thp  defendant's  exceptions  are  overruled,  he  must  file  his 
answer  within  such  time  as  the  court  allows.  Where  exceptions 
are  peremptory,  as  for  example,  to  the  jurisdiction,  if  they  are 
sustained,  judgment  may  be  entered  in  favor  of  the  sueqessful 
party;  if  not  peremptory  the  pleading  excepted  to  must  be 

6  The  Ocean  Spray,  117  ¥ed.  971.  the    allowance    of    exceptions,    the 

f  The  Shady  Side,  23  Fed.  721.  court  fixes  the  time  for  the  amend- 

§  577.     1  By   Adm.   Rules    30-32,  ment.     An  affidavit  cannot  be  con- 

S.  D.  N.  Y.,  tenders,  offers  to  allow  sidered  upon  the  hearing  of  an  eX- 

the  entry  of  decrees,  offers  to  allow  ception   to   a   libel.     Prince   Steam 

libelants  damages  to  be  assessed  at  Shipping   Co.   v.   Lehman,    39   Fed. 

a  specified  sum  and  the  withdrawal  704.    The  courts  will,  however,  then 

of  the  same,  are  regulated.  consider  facts  not  pleaded  of  which 

§  578.     1  Admiralty  Rules  28,  30.  they  may  take  judicial  notice.     The 

Adin.  Rule  34,  S.  D.  N.  Y.,  allows  Seminole,   42    Fed.    924;    supra,    §§ 

exceptions    to    the    jurisdiction    or  329,    366.     See   also   U.   S.   v.   The 

sufficiency  of  a  libel  before  answer.  Hay tian '  Republic,  57  Fed.  508. 

And   Adm.   Rule   35,   S.   D.  N.  Y.,  2  Erie  &  Western  Transp.  Co-  v. 

regulates  tlie  form  and  time  of  ex-  Great  Lakes  Towing  Co.,  184  Fed. 

ceptions  to  the'  answer.     Adm.  Rule  349. 

36,    S.'   D.    N.    Y.,    permits    amend-  S  Ibid, 

ments  within  five  days  after  notice  *Ibid. 
of  subinission  to  exceptions.     Upon 
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amended.  Exceptions  to  a  libel  should  be  ifiled  on  return  of 
process.  The  time  within  which  exceptions  to  .an- .answer  must 
be  filed  is  determined  by  'the  rules,  of  practice  of  the  several 
districts.*  ,  Where  allegations  in  -an  answer  are  unnCec^ssary 
and  not  responsive,  they  are:not  subject  to  exception  for  insuffi- 
ciency.^ Where  an  exception  admitted  the.  signature  of  a  corpo- 
ration to  a  contract ipJeaded. by  .the,  libelant,  it  was  presumed 
that  the  corporation  executed  the  same,  either  as.  principal  or 
suretyJ       '•■  ■       -■.  ,'.        '  .  •■'    -  r.:i:i.Li    .i^'\?.  •; 

§  579.  Amendments.  Great  freedom  of  alnenidmenti.is 
allowed  in  admiralty.,  In  matteirs  of  form,  pleadings  may  be 
amended  at  any  time.  On;  motion,  as  of  course;  in  matters  of 
substance  they  may  be  amended  lat  any  time  before  the  final 
decree  uponr  such  terms,  as  the.  court  shall  impose.^  A  libel,  in 
rem  may  be  changed  by  amendment  into  one  in  persona/fn,  by 
adding  a  prayer  for  relief  in  personam,  and  a  m.onition  will  then 
be, ,  issued  against ,  libe,  qwner .^  Where  a ,  icase  ,has ,  been :  tried 
upon  a  theory  not  properly  ;P|le,^de<?i  ^^  the ; libel .  an  aniendment 


B  In  the  Southern  district  of  New 
York,  the  libelant  has  five  days 
from ,  the  filing  of  ihe  claimi  or  ans- 
wer in  which  to  except ,  thereto.,  S. 
D.  N.  Y.  Adm.  ,Eule,  35.  It  has  been 
held  that  where  exceptions  to  an 
answer  wei'e  drawn  with-  several 
specifications,  the  failure  to  sustain 
any  specification  was  fatal  to  the 
exception."  The  Intrepid,  42  Eed. 
185;  and  that  exceptions  to  an 
answer  for  insufficiency  and  imper- 
tinence cannot  be  taken  to  the  same 
matter  either  conjunctively  or  dis- 
junctively. Thfe  Whistler,  13  Fed. 
295.  ,  As  to'  exceptions  to  answers, 
see  Todd  v.  Tulchen,  2  Fed.,  600; 
The  Dictator,  30  Fed.  699 ;  The  City 
of  Salem,  10  Fed.  843 ;  Morgan  L. 
&  T.  S.  S.  Co.  V.  De  Arrotegui,  23 
Fed.  624.  ;  ^ 

6  The  Teaser,  188,  Fed.  721.     - 

7  Downs  V.  Wall,  C.  C.  A.,  176 
Fed,  6.57.  ;        ■ 

§  579.  iThe  Adeline,  9  Granch, 
244,   284,   3   L.   ed.   719.     By  Adm. 


Rule  2,  S.  D.  N.  Y„  "Amendments, 
or'  supplementary  'm'atters,  milst  be 
•connected:,  with,  the  1  libel  or  other 
pleadings '  by  appropriate ,  references, 
without  a  recapitulation  or  restate- 
"ment  of  the  pleading  amended  or 
added  to."  Where  exceptions  to  a 
libel  against  a  vessel  and  its  owner 
were  sustained,  on  the  ground  that 
they  could  not  be  sued  jointly,  the 
libelant  was  permitted  -  to  amend 
so  as  to  declare  against  the  vessel 
alone.  The  San  Rafael,  141  Fed. 
270.  See  supra,  §  863.  For  cases 
when  amendments  to  libels  were  dis- 
allowed, see  the  lona,  CO.  A.,  80 
Fed.  933;  The  Keystone,  31  Fed. 
412;  New  Haven  S.  D.  Co..  v.  The 
Mayor,  36  Fed.  716.  See  supra, 
§§211,  567.  For  a  case  where  an 
amendment  to  an  answer  was  disal- 
lowed, see  The  Horace  V.  Parker, 
C.  C.  A.;  74  Fed.  640;    .     ,     , 

a  The  Monte  A.  12  Fed.  '331,-  336, 
337,  338.         .     i  ;  , 
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to  conform  to  tlie  pleadings  in  evidence  will  always  be  allowed.' 
The  failure  of  the  libelant  or  his  agent  to  sign  the  libel  is  a 
defect  curaible  by  amendment*  li^otice  of  an  application  for  an 
amendment  ■  should  be  served  :  upon  any  party  that  has  ap- 
peared.* ''  ■  ■■■-:".-■•.■'■;  i,  >. 
§  S80;  Cross-libel.  A  defendant  cannot  recover  an  affirma- 
tive judgment  without' filing  a  cross-libel;^  and  the  practice  of 
stipulating  that' 'tiie  answer  in  the  original  suit  operate  as  a 
cross-libel  has  been  expressly  disapproved  by'  the  Supreme 
Court.*  'A  cross-libel  cannot 'be  maintained  unless  it  arises  out 
of  the  same  cause  of  action  as  that  propounded  in  the  original 
libel.*  'Whenever  a,  cross-libel  is  filed  upon  any  counter-claim 
arising  .'out  of  the  same  cause  of  action  as  that  for  which  the 
originail  libel  was  filed,  the  respondents  or  claimants,  as  the  case 
niay  be,  must  give  security  in  the  usual  amount  and  form  to 
respond  in  damages  as  claimed  in  the  cross-libel,  unless  the 
coiirt  on  cause  shown  shall  otherwise  'd.irect.*  Upon  application 
to  the  coiirt,  all  proceedings  upon  the  original  libel '  wiU  be 
stayed  until  such  security  is  given.* 

SKelley  Island  Lime  &  Transport  SiUnited  Transp.  &  Lighterage  Co. 

Co.  y.  City  of  Cleveland,   144  Fed.  v.  New  York  &  Baltimore  Transp. 

207.,  '           '  Line,  180  Fed.  902,  S.  C,  C.  Ci  A., 

*  Hardy  V.  Moore,  4  Fed.  843.  185  Fed.  386. 

5  The  Monte  A,  12  Fled..  331,  336.  *  Admiralty  llule  53;   Genther  v. 

§  580.     iThe     Reuben     p,oud,     3  Wiley,  85  Fed.  797;  Empresa  Mari- 

Fed.  520;   The  Nadia,,  18  Fpd.  7,29.  tima  v.  N.  &  S.  Am.  :St,  Nav.  Co.,  16 

As   to   the  matters ,,, which   may   be,  Fed.   502,;   Old,  Hominion  S.  S.  Co. 

set    up    by    a    cross-libel,;   see    The  v.  ,  Kufald,    100    Fed.    331;    Loch- 

Higland  Light,  88   Fed.  296.     New  more   S,   S.:  Co,,  v.  Hagar,   78   Fed. 

and   distinct  matters,   iiot   included  642. 

in  the  original  libel,  ,but  arising  5  Vianello  v.  The  Credit  ■  Lyon- 
out  of  separate  transactions,  can-  nais,  15  Fed.,  637;  Empresa  Mari- 
not  be  made  the  subject-matter  .of  tima  a  Vapor  1  v.  N.  &  S.  Am;  St. 
a  cross-libel  in  admiralty,  whic^  Nav.  Co.,  16  Fed.  502.  It  has  been 
must  be  confined  to  matters  aris-  held  .  that  upon  a  cross-libel  the 
ing,  out  of  the  same  maritime  court  has  power  to  order  a  moni-- 
transaction  for  which  the  ,  original  tion  in  personam,  to  be  Served  upon 
aii^tiph  was  brought..,  George  D.  the  proctors  of  the  original  libel- 
Emery  Co.  V.  Tweedie  Trading  Co.,  ants  who  are  nonresidents.  The 
143  Fed,  144.    qf.  §  197,  supra.  Eliza  Idnes,  61  Fed.  308. 

2  Ward  V.  Chamberlain,  21  How. 
572,  16  L.  ed.  219. 
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§  581.  Interrogatories.  Interrogatories  may  be  annexed 
either  to  the  lihel  *  or  to  the  answer.^'  They  must  be  answered 
under  oath  by  the  adverse  party,  unless  to  answer  them  would 
expose  him  to  prosecution  for  a  penalty  or  for  a  crime,,  or  to  for- 
feiture of  his  property  for  a  penal  offense.'  The  party  interro- 
gated may  object  to  the  interrogatories  on  the  ground  of  irrele- 
vancy or  impertinence,  or  on  any  ground  for  which  exceptions  to 
a  pleading  are  permitted.*  It  has  been  held  that,  i^  is  no  ground 
for  exception  to  an  interrogatory,  annexed  tp  a  libel,  that  a  re- 
spondent's answer  has  answered  the  same.'  The  extent  of  in- 
„  terrogatories  rests  largely  in  the  discretion  of  the  court  of  first 
instance,*  and  great  liberality  is  permitted  in  their  allowance.' 
It  is  no  ground  for  an  exception  to  interrogatories  that  they  call 
for  detailed  informa,tion,  which  will  involve:  the  expenditure  of 
considerable  time  and  labor  by  the  respondent,  or  .that  inci- 
dentally they  may  solicit  information  which  the  interrogator 
would  otherwise  hot  be  entitled  to  call  for.'  The  defendant 
to  the  libel  must  answer  the  interrogatories  propounded  to  him 
at    the    same    time    that    he    files  his    answer.     The    time 


§  581.  1  Admiralty  Eule  23; 
Scobel  V.  Giles,  19  Fed.  224;  The 
Edwin  Baxter,  32  Fed.  296.  See 
§  596,  infra.  As  to  -interrogatories 
addressed  to  corporations,  see  Bock 
V.  International  Nav.  Co.,  124  Fed. 
711. 

8  Admiralty  Rule  32 ;  Stoffregan 
V.  The  Mexican  Prince,  70  Fed.  246. 

3  Admiralty  Rules,  31,  32;  Pol- 
lock V.  The  Sea  Bird,  3  Fed.  573 ; 
Pollock  V.  Bridgeport  St.  Co.,  114 
U.  S.  411,  29  L.  ed.  147;  La  Bour- 
gogne,  104  Fed.  823.  See  §§  339,  348, 
supra  §  602,  infra.  It  is  not  neces- 
sary that  a  party  to  a  suit  in  ad- 
miralty should  be  personally  before 
the  court  in  order  to  avail  himself 
of  the  privilege  given  him  by  Ad- 
miralty Rules  31  and  32  to  refuse 
to  make  answer  to  interrogatories 
wliich  will  expose  him  to  any 
prosecution  or  punishment  for 
crime,    or   for  any  penalty    or    any 


forfeiture  of  his  property  for  any 
penal  offense;  but  he  is  required  to 
state  specifically  that  his  answers 
would  have  that  effect,  and  a,  state- 
ment in  refusing  to  make  answer 
that  the  interrogatories  were  framed 
in  support  of  allegations,  which,  if 
true,  would  or  might  tend  to  ex- 
pose him  to  a  penalty  or  forfeiture, 
is  insufficient  as  a  claim  of  privi- 
lege. Re  Knickerbocker  Steamboat 
Co.,  139  Fed.  71.0. 

4Adm.  Rule  28. 

B  The  Teaser,  188  Fed.  721. 

6  Erie  &  Western  Transp.  Co.  v. 
Great  Lakes  Towing  Co.,  184  Fed. 
349. 

1  Chirurg  v.  Knickerbockef  Steam 
Towage  Co.,  177  Fed:  943 ;  Erie  & 
Western  Transp.  Co.  v.  Great  Lakes 
Towing  Co.,  184  Fed.  349. 

8  Erie  &  Western  Transp.  Co.  v. 
Great ,  Lakes  Towing  Co.,  184  Fed. 
349. 
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withiH"  which  the  libelant  must  answer  interrogatories 
annexed  to  an  '  answer  is  determined  by  the  rules  or 
practice  of  the  several  districts.^  In  default  of  due  answer 
to  interrogatories  the  court  may  adjudge  the  party  in  default,  or 
compel  his  answer  by  attachment,  or  take  the  siabjeet-matter  of 
the  interrogatory  pro  confesso  in  favor  of  the  other  party.*" 
Answers  to  interrogatories  are  parts  of  the  pleadings  and  do  not 
stand  as  evidence  for  the  party  answering.  Exceptions  may  be 
filed  to  insufficient,  or  evasive  answers  to  interrogatories.*^  In 
the  Southern  District  of  New  York,  oral  examinations  of  the 
parties  are  allowed.**  In  the  same  district,  the  rules  provide  for 
the  discovery  of  documents,**  and  for  the  production  of  docu- 
ments for  iiispectioh  updin  notice  to  produce  and  a  penalty  in 
case  of  a  default  of  the  loss  of  right  to  put  the  document  in 
evidence,  unless  the  court  is  satisfied  that  there  was  some  suffi- 
cient reason  for  non-compliance  with  the  notice. *°  In  the  same 
district,  the  rules  also  make  provision  for  the  discovery  by 
examination  of ,  the-  execution-defendant  and  of  other  material 
witnesses  upon  the  return  of  an  execution  wholly  or  partly  un- 
satisfied.** ' 

§  582.,  Trial.  In  many  of  the  districts,  as  in  ISTew  Jersey 
and  Pennsylvania,  the  evidence  is  taken  before  the  clerk,  as  in 
equity'  and  the  court  merely  hears  the  case  summed  up.  The 
proofs  are  taken  subject  to  objections,  which  are  renewed  upon 
the  trial  and  then  passed  on  by  tlie,  court.  In  other  districts, 
as  in  Massachusetts,  New  York  and  Connecticut,  the  witnesses 
are  examined  in,  open  court.  The  judge_is  the  trier  of  the  facts 
as  well  as  the  law.  In  some  of  the  districts  experts  are  at  times 
called  by  the  court  to  sit  with  it,  in  order  to,  pass  upon  ques- 
tions of  navigation  like  the  Trinity  masters  in  the  English 
practice.*     In  thp  trial  of  an  admiralty  cause,  where  the  testi- 

9  In  the  New  York  districts,  with-  15  Adm.  Rule  40,  S.  D.  N.  Y. 

in  four  days  from  the  filing  of  the  is  Adm.  Rule  46,  S.  D.  N.  Y. 

answer  and  interrogatories.  §  582.     l  The  HypodaMe,  6  Wall. 

WAdm.  Rule  32.     '  216,  18  L.  ed.  794;  The  Empire  (E. 

11  Gushing  v.  Laird    (Blatchford,  D.  Mich.),  19  Fed.  558,    After  a  de- 

J.'),    6   Ben.   408;    The   Serapis,   37  cree  pro  confesso  in  admiralty  the 

Fed.  436.  damages  must  still  be  proved.  Cape 

12 Bee' Adm.' Rule  37,  S.  D.  N.  Y.  Fear  T.  &  Tr.  Co.  v.  Pearsall,  C.  C. 

18  Adm.  Rule  38,  S.  D.  N.  Y.  A.,  90  Fed;  435;  supra,  §§  171,  172. 

l*Adm.  Rule  39,  S.  D.  N.  Y.  Where  a  case  was  submitted  upon 
Fed.  Prac.  Vol.  II.— 124. 
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mony  is  taken  before  the  court,  all  testimony  offered,  although 
objected  to,  should  be  admitted  subject  to  the  objection  for  the 
benefit  of  the  appellate  court,  unless  so  utterly  irrelevant  or'  im- 
material that  there  can  be  no  question  of  its  inadmissibility.* 
The  decree  of  a  foreign  court  of  admiralty  determining  the  fault 
for  a  collision  between  the  two  vessels,  is  conclusive  of  that 
question  as  between  the  same  in  a  subsequent  suit  against  both 
in  a  court  of  admiralty  of  the  United  States.* 

On  the  trial,  a  motion  should  not  be  made  to  dismiss  the  libel 
on  the  libelant's  proofs  alone,  except  where  the  defendant  does 
not  intend  to  introduce  any  evidence  in  his  own  behalf.  He 
cannot  move  to  dismiss  the  libel  on  the  libelant's  proofs,  and 
then,  if  the  motion  is  denied,  proceed  with  his  own  propfs. 

The  Eevised  Statutes,  provide  for  a  jury  trial  in  causes  re- 
lating to  any  matter  of  contract  or  tort  arising  upon  or  concern- 
ing any  vessel  of  twenty  tons  burden  or  upwards  enrolled  and 
licensed  for  the  coasting  trade,  and  at  the  time  employed  in  the 
business  of  commerce  and  navigation  between  places  in  different 
States  and  Territories  upon  the  lakes  and  navigable  waters  con- 
necting the  lakes.*    The,  verdict  of  the  jury,  in  such  a  case,  is 

the    pleadings,    it    was    held    that  s  The  Kaiser  Wilhelm  der  Grosse, 

averments  of  new  matter  in  the  an-  175  Fed.  215.     See  §  186,  supra. 

swer,   and  allegations    in  the   libel  4  The  Erie  Belle,  20  Fed.  63.     A 

which  the  answer  denied,  must  both  trial  by  jury  is  not  necessary  upon 

be  disregarded,  except  in  so  far  as  a  libel  for  a  penalty  for  the  failure 

they  were  admissions  against  inter-  to   report  a  vessel   from  a  foreign 

est.     North  Am.  Dr.  &  Imp.  Co.  v.  port  to  the  consul  and  to  enter  the 

The    Eiver    Mersey,    48    Fed.    686.  required  manifest.  ,  The  Paolina,  11 

By  Adm.  Rule  4,  S.  D.  N.  Y.,  "When  Fed.   171.     Nor  to  a  libel   against 

various  .  actions    are    pending,    all  a  vessel  engaged  in  commerce  exclu- 

resting   upon   the    same   matter    of  sively   between   ports   of   tlie   same 

right  or  defence,  although  there  be  State.     Sanderson   v.   The   City   of 

no    common    interest    between    the  Toledo,   73   Fed.   220.     Nor   to  one 

parties,  the  Court,  by  order,  at  its  against   a   vessel   engaged    in    com- 

discretion,  may  compel  said  actions  meree  upon  the  rivers  Ohio  and  Mon- 

to  be  tried  together,  and  will  enter  ongahela.     Bigley  v.  The   Venture, 

a,   decree    in   each   cause   conforma-  21  Fed.  880.    It  seems  that  the  ver- 

bly  to  the  evidence  applicable  there-  diet  of  the  jury  is  merely  advisory. 

to."            ,  The  Empire,~19  Fed.  558;   Sander- 

2  Minnesota  S.  S.   Co.  v.  Lehigh  son  v.  The  City  of  Toledo,  73  Fed. 

Valley  Transportation  Co.,  C.  C.  A.,  220;  The  Western  States,  151  Fed. 

329  Fed.  22.  929;  supra,  §§  378-381. 
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reviewable  by  appeal,  and  not  by  writ  of  error.*  Leave  to  dis- 
miss a  libel  witbout  prejudice  is  ordinarily  in  tbe  discretion  of 
the  trial  court  ^  and  "will  ordinarily  be  refused  after  the  judge 
has  indicated  the  nature  of  his  decision.'  The  libelant  has  no 
right  to  a  dismissal  of  his  libel,  without  prejudice,  after  a  hear- 
ing and  the  filing  of  an  opinion  against  him.*  Upon  a  motion 
to  reopen  a  case  after  a  trial,  in  order  to  offer  further  evi- 
dence, the  applicant  should  show  that  competent  evidence  can 
be  produced  by  him.* 

§  583.  Evidence.  The  rules  of  evidence  are  the  same  in 
admiralty  as  in  other  cases  in  the  Federal  courts.*  As,  however, 
an  appeal  in  admiralty  is  a  new  trial,  it  is  not  necessary  to  take 
exceptions  to  the  rulings  of  the  trial  judge.  All  the  rights  of 
the  appellant  are  preserved  by  the  noting  of  objections  in  the 
District  Court.  In  admiralty  causes  must  of  the  evidence  is 
taken  de  hene  esse,  as  the  witnesses  are,  for  the  most  part,  sea- 
men.    The  practice  is  governed  by  §§  863-865  of  the 


;  BU.,  S.  E.  S.,  §  566;  Boyd  v. 
Clark,  13  Fed.  908.  Ordinarily  new 
trials  and  amendments  cannot  be 
ordered  unless  a  motion  is  made  at 
the  term  at  whoch  the  decree  is 
entered.  The  Comfort,  32  Fed.  327 ; 
The  Annex,  38  Fed.  669.  But  see 
the.Madgie,  31  Fed.  926.  In  an  ex- 
traordinary case  a  new  trial  was  or- 
dered by  the  District  Court  upon 
a  libel  of  review  filed  by  a  surety 
after  the  term.  Jackson  v,  Munks, 
58  Fed.  596 ;  s.  c,  C.  C.  A.,  69  Fed. 
571.  But  see  The  Annex,  38  Fed. 
620;  Mainwaring  v.  The  Carrie  De- 
lap,  1  Fed.  880.  A  new  trial  in  the 
District  Court  has  been  ordered  on 
an  appeal.  The  Glide,  C.  C.  A.,  72 
Fed.  200.  It  has  been  held  that  the 
act  of  FeVy.  16,  1875  (18  St.  at  L. 
315,  4  Fed.  St.  Ann.  557 ) .  which 
directs  the  finding'  of  facts  by  the 
Circuit  Courts  in  admiralty  cases, 
and,  upon  the  copsent  of  the  par- 
ties, a  trial  by  jury  there  by  not 
less  than  live .  and  .no  more  than 
twelve,  has  been  repealed.    Munson 


S.  S.  Line  &  Miramar  S.  S.  Co.,  C. 
C.  A.,  167  Fed.  960,  93  C.  C.  A., 
360;  The  Nyack,  C.  C.  A.,  ]99  Fed. 
38.3,  386. 

SFolger  v.  Robert  G.  Shaw  C6., 
2  W.  &  M.  531,  Fed.  Cas.  No.  4,- 
899;  The  Bainbridge,  C.  C.  A.,  199 
Fed.  404.    See  §  455,  supra. 

'The  Bainbridge,  C.  C.  A.,  199 
Fed.  404. 

8  The  Bainbridge,  C.  C.  A.,  199 
Fed.  404.     Cf.  §  455,  supra. 

8  Ibid. 

§  583.  1  See  chapter  XXI,  supra. 
Admissions  are  evidence  against  the 
pleader,  Ward  v.  Fashion,  Fed.  Cas. 
17,154;  The  Santa  Glaus,  Fed.  Cas. 
12,327;  Berry  v.  The  Montezuma, 
Fed.  Cas.  1358a.  The  old  rule  in 
equity  as  to  the  weight  of  a  sworn 
and  responsive  statement  in  the  an- 
swer, supra,  %  331,  does  not  apply. 
U.  S.  V.  The  Matilda,  Fed.  Cas.  15,- 
741,  Brun.  Col.  Cas.  5  Hughes-  44 ; 
Sherwood  v.  Hall,  Fed.  Cas  12,777 ; 
Eads  V.  The  Bacon,  Fed.  Cas.  4,232. 
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Eevised  Statutes.*     The  powers  vested  in  Uuited  States  com- 
missioners are  now  extended  to  notaries  public' 

§  584.  Interlocutory  decree  and  reference.  The  qiies- 
tion  of  damages  is  seldom  tried  before  the  court.  In  case  the 
libelant  is  successful,  an  interlocutory  decree  is  entered,  i)y 
which  it  is  referred  to  a  commissioner  or  referee  to^  ascertain 
the  damages  sustained  by  the  libelant,  and  report  thereon_  to 
the  court.  Such  a  referee  has  the  powers  of  a  master  in  chan^ 
cery.^  The  practice  before  such  a  commissioner  is  analogous 
to  that  before  a  master  in  chancery.*  But,  unlike  a  master 
taking  proofs  before  trial,  he  rules  upon  questions  of  evidence. 
Upon  the  filing  of  the  report  by  the  commissioner,  the  success- 
ful party  should  serve  his  opponent  with  notice  of  the  filing, 
and  of  a  motion  to  confirm  the  report,  and  thus  limit  the  time 
within  which  exceptions  may  be  filed;  or  the  report  may  be 
confirmed  nisi  on  motion,  without  notice,  on  the  return  day, 
which  will  also  fix  the  time  within  which  exceptions  may  be 
filed.  The  party  filing  exceptions  should  notice  them  for  hear- 
ing. They  must  be  specific '  unless  all  the  evidence  is  attached 
to  the  report.*  Then  a  general  exception  is  sufficient.*  His 
findings  upon  questions  of  fact  depending  upon  conflicting  testi- 
mony or  upon  the  credibility  of  witnesses  should  not  be  disturbed 
unless  clearly  erroneous.*  Where,  by  consent,  the  commissioner 
has  been  directed  to  hear  and  determine  the  issues  the  court 
is  without  power  to  rule  upon  the  findings  and  the  exceptions 

8  §§  386-390,  supra.  decided,     regardless     of    the     other 

3  Act  of  Aug.  IS,  1876,  ch.  304;  facts   brought  out  upon  the   cross- 

U.  S.  R.  S.,  §  1778.  examination      of      his      witnesses. 

§  584.     1  Adm.  Rule  44 ;  The  Eli-  Puget  Sound  M.  Depot  v.  The  Guy 

za  Lines,   114  Fed.   307;   La  Bour-  C.    Cross,    53    Fed.    826.      But    see 

gogne,  144  Fed.  781.  amendment  to  Rule  52,  S.  D.  N.  Y. 

2  Ibid.     See  supra,  ch.  XXVII.  ,    *The  Paquete  Habana,  189  U.  S. 

3  The       Commonder-in-Chief,       1  453,  47  L.  ed.  901; 

Wall.   43;    The   Cayuga,    C.   C.   A.,^  6  Ibid.;   Merritt  &  Chapman  Der- 

59    Fed.    483,    §    393,    supra.      But  rick   &   Wrecking   Co.  v.   Morris   & 

see    Ross    v.    So.    Cotton    Oil    Co.,  Cummings   Dredging   Co.,   D.   C.   S. 

41    Fed.    152.      It    has    been    held  N.  Y.,  June,  1904. 

that    the    claimant    may    move    to  8  La  Bourgogne,  C.  C.  A.,  144  Fed. 

dismiss   at   the   close   oi   the   libel-  781;  The  Minnehaha,  151  Fed.  782. 

ant's  case,  and  take  testimony  pend^  For  a  form  of  a  commissioner's  re- 

ing     that     motion     withont     waiv-  port,  see  The  Itasco,  117  Fed^  885. 
ing   his   right   to   have   his   motion 
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should  be  dismissed.'  In  a  decree  in  personam,  tHe  admiralty 
rule  fixing  the  rate  of  interest  on  decrees  entered  npon  a  bonjj. 
or  stipulation  for  value  does  not  apply  and  the  legal  rate  of 
interest  allowed  by  the  State  statute  is  usually  allowed.'  Upon 
the  expiration  of  the  time  allowed  by  the  practice  of  the  District 
Court  for  the  filing  of  exceptions,  if  none  have  been  filed,  a  final 
decree  may  be  entered.  The  final  decree  should  contain  a  pro- 
vision confirming  the  report.  It  is  not  necessary  to  enter  an 
order  of  confirmation.®  The  rules  of  the  Southern  and  Eastern 
Districts  of  ICew  York  provide:  that  a  defendant  may  serve  a 
written  order  to  allow  libelants,  damages  to  be  assessed  at  a 
specified  sum  and  that  unless  the  libelant  obtains  a  decree  for 
a  larger  sum  he  shall  not  recover  any  subsequent  costs  and  ex- 
penses upon  a  reference  after  the  offer." 

§  585.  Final  decree.  "Where  the  form  of  the  final  decree 
varies  according  to, the  form  of  the  action  and  the  nature  of 
the  security  furnished.  In  suits  in  rem,  if  the  res  has  been 
bonded  under  the  Act  of  1847,^  a  summary  judgment  for  the 
amount  of  the  bond  may  be  entered  against  the  claimant  arid  his 
sureties.*  Where  a  stipulation  for  value  has  been  given,  the 
final  decree  provides  that,  unless' the  decree  be  satisfied  or  pro- 
ceedings thereon  be  stayed  on  appeal  within  the  time  and  in  the 
manner  prescribed  by  the  rules  and  practice  of  the  court,  the 
stipulators  for  posts  and  value  cause  the  engagements  of  their 
stipulations  to  be  performed,  or  show  cause  within  a  time  fixed 
by  the  rules,'  or  on  the  first  day  of  jurisdiction  thereafter, 
-why  execution  should  not  issue  against  their  property  to  enforce 
satisfaction  of  the  decree.  At  the  expiration  of  the  time  pro- 
vided by  the  rules  of  the  several  districts  and  on  proof  of  serv- 
ice of  a  copy  of  the  decree  on  the  proctors  for  the  unsuccessful 

7  Luckenbach  v.   Delaware,   L.   4  i"  Adm.  Rule  37. 

W.   E.   Co.,   168  Fed.  560.  §  585.     1 U.  S.  E.  S.,  §  941; 

8  Steamship  Wellesley  Co.  v.  C.  *  Johnson  v.  Chicago  &  Pac.  Elev. 
A.  Hooper  &  Co.,  C.  C.  A.,  185  Fed.  Co.,  119  U.  S.  388,  30  L.  ed.  447. 
733.  Motions  to  allow  a  bond  to  be  sub- 

9  In  the  New  York  districts  four  stituted  for  a  fund  deposited  in  the 
days  are  allowed  from  the  date  of  registry  of  the  court  are  not  usual- 
notice  of  filing  the  report  or  from  ly  granted  in  the  Eastern  District 
the  return-day  on  which  it  is  con-  of  Pennsylvania.  The  R.  0.  Veit, 
firmed  nisi,  in  which  to  file  excep-  131  Fed.  400. 

'tions.  'In  the  New  York  districts,  four 

days. 
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party,  the  court  wiUgrant  an  order  to  show  cause  why  execution 
should  not  issue  against  the  stipulators.  In  suits  in  rem^  the 
final  decree  always  provides  for  the  condemnation  and  sale  of 
the  res;  hut  this  provision  is  not  carried  out  by  an  actual  sale  if 
the  res  has  been  bonded.  The  bond  or  stipulation  takes  the 
place  of  the  res,  which  once  released  cannot  be  reached  again  by 
process,  unless  it  be  subject  to  execution  as  the  property  of  one 
of  the  stipulators  or  bondsmen.*  In  suits  in  personam,  the 
decree  follows  the  form  of  an  ordinary  decree  in  equity  con- 
taining, however,  a  provision  for  judgment  against  the  stipu- 
lators for  costs  similar  to  that  contained  in  a  decree  against 
stipulators  for  value.  A  dfecfee  in  personam  cannot  be  entered 
in  a  suit  in  rem? 

Where  two  vessels  are  proceeded  against  and  both  are  ad- 
judged in  fault,  the  decree  should  be  against  the  two  vessels 
and  their  respective  stipulators  severally,  each  for  one  moiety 
of  the  entire  damage,  interest,  and  costs,  so  far  as  the  stipulated 
value  of  each  vessel  extends  and  should  provide  that  any  balance 
of  such  moiety  over  and  above  such  stipulated  value  of  either 
vessel,  or  which  the  libelant  shall  be  unable  to  collect  or  6nf  orce, 
be  paid  by  the  other  vessel  or  its  stipulators  to  the  extent  of  the 
stipulated  value  thereof  beyond  the  moiety  due  from  said  ves- 
sels.* Where  both  the  libelant's  and  the  claimant's  vessels  are  in 
fault,  the  damage  done  to  both  vessels  is  added  together  in  one 

*The  Union,  4  BlatcM.  90;   The  not  thereafter  maintain  a  suit  in 

Thales,  3  Ben.  327 ;  Johnson  v.  The  rem  in  a  court  of  admiralty  to  es- 

Hattie  Belle,   65   Fed.   119.  tablish  and  enforce  the  same  liens 

6  The  Zodiac,  5  Fed.  220.  Where,  against  the  vessels  in  the  hands  of 
in  a  creditor's  suit  in  a  Circuit  a  purchaser  under  the  equity  decree. 
Court  against  a  corporation  ship  The  J.  E.  Langdon,  145  Fed.  64.  It 
owner,  in  which  defendant's  yes-  has  been  held  that  summary  pro- 
sels  had  been  taken  possession  of  ceedings  are  not  maintainable  in 
through  a  receiver,  claimants  of  admiralty  to  set  aside  or  satisfy  a 
maritime  liens  on  such  vessels  in-  decree  previously  entered,  where  the 
tervened,  asserting  their  liens  and  controversy  either  arises  collateral- 
asking  their  adjudication  and  pay-  ly  between  the  parties  or  involves 
ment,  their  right  to  such  liens  an  adjudication  between  strangers 
was  tried  and  determined  ad,-  tp  the  original  litigation.  Carroll 
versely  to  them,  both  by  the  Cir-  '  et  al..  v.  Davidson,  C.  C.  A.,  1 52  Fed. 
cuit  Court  and  on  appeal.     It  was  .424.       : 

held  that  such,  adjudication  is  eon-  8  The    Alabama    and    Gamecock, 

elusive,   and   the   interveners   could  92  U.  S.  695,  23  L.  ed.  763. 
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mass  or  suiq  and  divided  equally,  and  a  decree  is  pronounced 
in  favor'  of  lie.  vessel  which ;  has  suffered  the  most  against  the 
other  vessel  for  half  the. difference  between  the  amounts  of  their 
respective  losses.' 

§ ,  586.  Sales.  In  suits  in  rem,  where  a  default  has  been 
taken,  or  where,  although  a  defense  has  been  interposed,  the 
res  has  not  been  bonded,  the  final  decree  orders  the  clerk  to  issue 
a  writ  of  venditioni  exponas  to  the  marshal,  directing  him  to  sell 
the  property  in  his  custody  at  piiblic  auction.*  Such  a  sale  gives 
the  purchaser  an  absolute  title,  good  as  against  all  the  world, 
if  the  proceedings  have  been  duly  taken.*  Sales  under  a  fieri 
facias  J  on  the  other  hand,  convey  only  the  defendant's  interest 
in  the  property  sold.'  In  no  case  will  a  sale  be  permitted  in  a 
proceeding  in  rem  by  default  or  by 'consent  of  parties  unless 
publication  has  been  duly  made.  Where  a  court  of  admiralty 
ordered  the  sale  of  a  libeled  vessel  by  a  marshal  at  public 
auction,  it  was  held  to  be  without  authority  to  accept  in  open 
court  a  private  bid  or  to  authorize  the  marshal  to  accept, the 
same ;  *  but  where  a  decree  for  a  private  sale  was  reversed  after 
its  confirmation  and  the  buyers  had  resold  the  ship  to  persons 
outside  of  the  district,  who  bought  it  in  good  faith  and  removed 
it  therefrom,  it  was  held  that  the  vessel  should  not  be  recovered 
from  the  second  purchasers,  nor  "ordered  resold,  it  appearing 
that  in  all  probability  the  amount  that  would  be  realized  after 
the  payment  of  the  costs  would  be  less  than  was  paid  at  the 
original,  sale.*    A  sale  may  be  set  aside  for  the  inadequacy  of 

7  The  North  Star,  106  U.  S.  17,  after  condemnation  in  suits  in  rem 

28,  27  Xi.  ed.  91,  95.    The  court  may  (except  under  the  Revenue  Laws  and 

in  a  proper  case  consolidate  two  li-  on  seizure  by  the  United  States), 

bels,  try  them  together  and  enter  a  shall  be  daily  for  at  least  six  da,ys 

single  decree.    The  North  Star  and  before  sale  unless  otherwise  direet- 

The  Ellen  Warley,  106  U.  S.  17,  27  ed  in  the  decree;  and  shall  be  pub- 

L.  ed.  91;  The  Eliza  Lines,  61  Fed.  lished   in   the   manner   directed   by 

308;    The    Sarah    E.    Kennedy,    25  §  939,  U.  S.  Eev.  Stat." 

Fed.  672;  mpra,  §  575.    Or  it  may  «The  Trenton,  4  Fed.  657. 

sever  the  claims  in  the  same  libel  s  Milwaukee  &  M.   R.   E.   Co.   v. 

and  render  a  decree  in  one  before  James,  6  Wall  750,  18  L.  ed.  854, 

it  disposes  of  the  other.    Larrinaga  17  Cyo.  1289. 

V.  Two  Thousand  Bags  of  Sugar,  40  *  Lambert's  Point  Towboat  Co.  v. 

Fed.  507.  U-  S.,  C.  C.  A.,  182  Fed.  388. 

§  586.     iBy  Adm.  Rule  29,  S.  D.  «  The  John  Twohy,  Jr.,  189  Fed 

N.  Y.,  "Notice  of  sale  of  property  965. 
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the  price.*  THe  proceeds  of  sale  must  be  paid  orer  by  the  mar- 
shal forthwith  to  the  clerk,  who  holds  thein  in  the  Eegistry.' 
All  moneys  deposited  in  the  District  Court  are  thus  held  in  the 
Eegistry,  being  deposited  by  the  clerk  in  some  bank  designated 
by  the  court  subject  to^its  orders.' 

§  587.  Sales  as  perishable.  It  often  becomes  necessary, 
from  the  perishable  nature  or  condition  of  the  property  at- 
tached, or  its  liability  to  deterioration,  decay,  or  injury  by  being 
detained  in  custody;  to  sell  it  before  the  termination  of  the  suit. 
In  such  cases,  upon  application,  the  court  will  order  a  sale,  and 
direct  the  proceeds  to  be  brought  into  court  to  abide  the  event 
of  the  suit.^    A  sale  will  not  be  allowed  merely  on  the  ground 


6  Lambert's  Point  Towboat  Co.  v. 
U.  S.,  C.  C.  A.,  182  Fed.  388.  See 
§  394,  supra. 

'Admiralty   Rule   41'. 

8  U.  S.  E.  S.,  §  995;  Admiralty 
Rule  42.  It  has  been  said  that 
conceding  the  jurisdiction  of  a 
court  of  admiralty  in  a  suit  in  rem 
to  enforce  liens  against  a  vessel  to 
direct  the  payment  of  maritime 
creditors  who  have  proved  their 
claims,  buo  have  been  adjudged 
without  lien,  from  the  remnants  re- 
maining in  the  registry  of  the  court 
after  all  liens  have  been  satisfied,  as 
against  the  owner  of  the  vessel,  still 
such  jurisdiction  should  not  be  ex- 
ercised where  such  owner  is  an  in- 
solvent corporation,  represented  by 
a  receiver  appointed  by  a  state 
court  in  insolvency  proceedings  to 
wind  up  the  affairs  of  the  corpora- 
tion; but  in  such  case  the  remnants 
snould  be  paid  over  to  the  receiver, 
to  be  distributed  between  the  mar- 
itime,and  other  creditors  in  accord- 
ance with  the  laws  of  the  state. 
The  admiralty  court  may,  however, 
if  the  pleadings  are  sufficient  to 
'support  judgments  in  personam 
against  the  owner,  determine  the 
amount  due  each  of  sUeh  maritime 
claimants,      and      enter     judgment 


therefor.  "It  .may  be  well  enough  , 
to,  remark  that  the  case  is  not  of 
that  kind  where  a  court  having  ob- 
tained jurisdiction  for  one  purpose, 
will  keep  it  for  all  purposes  to  avoid 
further  litigation  and  a  multiplic- 
ity of  suits.  If  that  principle  ever 
applies  to  a  court  of  admiralty  so 
as  to  authorize  it  to  exercise  com- 
mon-law or  equitable  jurisdiction, 
it  surely  does  not  authorize  the  in- 
congruous jurisdiction  which  would 
be  found  in  operation  if  a  court  of 
admiralty  should  undertake  to 
wind  up  an  insolvent  corporation 
.  under  the  statute  of  a  state,  either 
wholly  or  only  as  to  a  part^of 
the  assets  of  the  corporation  which 
happens  to  be  found  in  the  court 
of  admiralty  as  remnants.  The  case 
of  The  Edith,  5  Ben.  432,  Fed. 
Gas.  No.  4,282,  affirmed  11  Blatchf. 
451,  Fed.  Gas.  No.  4,283,  and 
again  affiriued  by  the  supreme 
court,  94  U.  S.  518,  24  L.  ed.  167, 
fully  sustains  the  ruling  we  here 
make,  if  it  does  not  go  further,  and 
■deny  the  right  of  any  one  to  be  paid 
out  of  the  remnants  in  admiralty, 
■even  against  the  owner,  unless  he 
has  a  lien."  The  Liberty,  319  Fed. 
.539,   541. 

§  587.     1  Admir:a,lty  Rule  10.     Of. 


§    58ft]  PETITION    AGAINST    PEOCEEDS    OF    SALE.  1977 

that  the  expenses  of  custody  pending  the  suit  may  be  a  burden  to 
the  owners  of  property. 

§  588.  Interveners.  In  suits  in  rem  third  persons  often  de^ 
sire  to  intervene  for  their  own  interest  or  protection,  as,  for  ex- 
ample, where  there  are  inany  claims  against  a  vessel,  and  one 
libelant  contests  the  claina-of  another,  either  on  the  merits  or  on 
the  question  of  amount  due.  Such  a  contestant  is  permitted 
to  intervene  in  a  suit  and  file  an  answer  or  petition  upon  giving 
security  for  costs.  ^  In  a  suit  in  admiralty  to  recover  a  vessel 
which  has  been  seized  by  State  officers  for  violation  of  a  State 
fishery  law,  and  is  held  by  respondents  merely  as  their  cus- 
todians, such  officers  or  other  representatives  of  the  state  may 
appear  and  answer  ^thout  giving  the  stipulation  with  sure- 
ties for  the  payment  of  costs  and  damages.* 

§  589.  Petition  against  proceeds  of  sale.  The  proceeds 
of  a  sale  when  paid  into  the  registry  take  the  place  of  the  res, 
and  may  be  proceeded  against  in  the  same  Avay  as  the  res 
itself.  It  is  not  necessary  to  issue  process  ;•  any  person  having 
an  interest  in  the  fund  may  file  a  petition  against- the  pro- 
ceeds, in  which  he  should  set  forth  his  cause  of  action,  and 
allege  the  sale  and  payment  into  court  of  the  proceeds.*  This 
petition  is  subject  to  all"  the  rules  applicable  to  libels.  After 
the  claims  against  a  res  and  its  proceeds  have  been  paid  or 
otherwise  dispdsed  of  by  the  court,  the  person  entitled  to  the 
remnants  and  siirplus  thereof  may  file  a  petition  setting  forth 

^  Jones  V.  Springer,.  226  U.  S.  148,  57  petitions  after  the  sale,  to  the.prej- 

L.  ed.  -^;  §  394,  supra.  udice   of   lienors  -un^er   libels   filed 

§  588.     lAdm.  Rule  34.    SeeThe  before  the  sale^ , but  shall, be  limited 

Ethejwold,   165   Fed.   806;    §§   258-  to  the  remnants  and  surplus."     In 

261,  supra.  The  Ethelwold,  165  Fed.  806,  it  was 

a  The   W.   J.  Hingston,   144   Fed.  held     that     a    libelant;    who     had 

560.-  brought  a  suit  in  rem  and  in  per- 

§  589.     1  Admiralty      Rule     ,43;  sonam,  and  after  intervening  libels 

Schuchardt    v.    Babridge,    19    How.  asserting  liens  had  been  filed,  with- 

239,   15  -L;  ed.   625;   Petrie  v.  The  out  opposing  them,  proved  his  claim 

Coal  Bluff,  3  Fed.  531;  Adm.  Kule  and  took  a„  decree  only  in  personam 

48,   S.   D.  N.  y. :.    "In  proceedings,  against  the  owner,  therehy  waived 

in  rem,  after  a  sale  of  the  property  his  right  to  assert  a  lien  upon  the 

under   a.  final   decree,  '  claims   upon  fund,  and  that  such  election  bound 

the  proceeds  of  saley  except  for  sea-  his  insurer  who  claimed  the  right 

men's  wages,  will .  not ,  be  admitted  of  subrogation, 
in  behalf  of  lienors  filing  libels  or 


1978  ADMIRALTY  AND  SEIZURES.  [§    589 

his  interest  arid  obtain  thereon  an  order  of  reference  to  de- 
termine his  right  to  the  fund.  The  court  has  power  to  dis- 
tribute the  surplus  proceeds  to  all  those  "who  can  show  a  vested 
interest  therein,  in  the  order  of  their  several  priorities,  no 
matter  how  their  claims  originated.^  Where  the.  salvor  of 
derelict  property,  who  claimed  the  whole,  was  awarded  only 
half  of  its  proceeds  and  the  remainder  deposited  in  the  regis- 
try of  the  court;  after  ten  years  had  elapsed  without, any  claim- 
ants for  the  same,  it  was  held  that  he  was  entitled  to  the  bal- 
ance.* The  court  of  admiralty  has  jurisdiction  to  allow  the 
fees  and  disbursements  of  a  receiver  in  bankruptcy,  who  had 
custody  of  the  boatj  to  be  paid  as  a  preferred  claim  out  of  the 
proceeds  of  a  sale,  although  he  was  not  a  party  to  the  suit  and 
presented  no  claim.*  The  Revised  Statutes  provide :  "AH 
moneys  paid  into  any  court  of  the  United  States  or  recei'^ed  by 
the  officers  thereof  in  any  case  pending  or  adjudicated  in  such 
court  shall  be  forthwith  deposited  with  the  Treasurer  or  As- 
sistant Treasurer  or  a  designated  depositary  of  the  United 
States  in  the  name  and  to  the  credit  of  such  court,  provided 
that  nothing  herein  shall  be  construed  to  prevent  the  delivery 
of  any  such  money  upon  security  according  to  agreement  of 
parties  under  the  direction  of  the  court."  *  "E"©  money  de- 
posited as  aforesaid  shall  be  withdrawn  except  by  order  of  the 
judge  or  judges  of  said  courts,  respectively,  in  term  time  or  in 
vacation  to  be  signed  by  such  judge  or  judges  and  to  be  entered 
and  certified  of  record  by  the  clerk,  and  every  such  order  shall 
state  the  cause  in  or  on  account  of  which.it  is  drawn,  and  it^ 
shall  be  the  duty  of  the  judge  or  judges  of  said  courts,  re- 
spectively, to,  cause  any  moneys  deposited  as  aforesaid  which 
have  remained  in  the  registry  of  the  court  unclaimed  for  ten 
years  or  longer  to  be  deposited  in  a  designated  depository  of 
the  United  States  to  the  credit  of  the  United  States."  * 

8  The  Lottawanna,  21  Wall.  558,  SU.  S.  E.  S.;  §  995,  as  amended 

582,  22  L.  ed.  654,  664;  The  E.  V.  by  Act  of  February  19,  1897,  c.  265, 

Mundy,  22  Fed.   173;   The  Guiding  §  3,  29  St.  at  L.  575   (U.  S.  Comp. 

Siarj  18  Fed.  263.  .St.  1901,  p.  711). 

8  Re  Mon^s  in  Registry  of  Dis-  «  U.  S.  E.  S.,  §  996,  as  amended 

trict  Court,  170  Fed.  470.  by  Act  of  February  19,  1897,  c.  265, 

4  Hudson    Oil    &    Supply    Co.    v.  §  3,  29  St.  at  L..  575   (U.  S.  Comp. 

Booraein,  216  U.  S.  604.     See  The  St.  1901,  p.  711) . 
Falcon,  C.  C.  A.,  177  Fed.  916. 
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§  590.  Priorities.  When  the  proceeds  of  a  sale  or  the 
amount  of  a  stipulation  for  value  are  insufficient  to  satisfy 
all  the  claims  against  a  vessel  or  other  res,  it  becomes  neces- 
sary for  the  court  to  determine  the  order  in  which  the  claims 
shall  be  paid.  The  court  will  order  payment  in  accordance  with 
the  priorities  as  settled  by  the  admiralty  law,  without  ^  refer- 
ence to  the  time  when  the  libel  was  filed  or  the  decree  entered; 
but  the  libelant  who  files  the  first  libel  or  in  whose  suit  a  sale 
is  had  has  ordinarily  a  priority  so  far  as  costs  are  concerned.^ 

§  591.  Libel  of  review.  A  court  of  admiralty  may  enter- 
tain a  libel  of  review  to  correct  its  decree  after  the  expiration 
of  the  term,  where  the  petitioner  is  shown  to  be  free  from  fraud 
or  negligence,  and  the  decree  was  entered  through  such  fraud, 
accident  or  mistake,  as  would  entitle  the  party  to  relief  in 
equity.^  It  has  been  said  that  mere  negligence  or  oversight 
will  not  be  sufficient;  but  that  a  direct  case  of  fraud,  or  some- 
thing equivalent  thereto,  must  be  shown.*  This  relief  was 
granted  where  the  clerk,  without  the  knowledge  of  the  judge 
or  counsel,  entered  a  decree  dismissing  the  libel,  in  accordance 
with  an  oral  statement  by  the  judge  that  he  intended  to  dismiss 
the  same,  and  the  time  for  appeal  had  expired  before  discovery 
of  the  entry  of  that  decree.* 

§  592.  Appeals.  Since  the  Evarts  Act  of  March  3,  1891, 
an  appeal  may  be  taken  from  the  final  decree  of  a  District  Court 
in  admiralty  to  the  Circuit  Court  of  Appeals  irrespective  of 
the  amount  involved.^  The  decision  of  the  Circuit  Court  of 
Appeals  is  final  in  all  admiralty  cases,  except  that  it  may 
certify  to  the  Supreme  Court  any  questions  of  law  concerning 
which  it  desires  instruction,  or  the  Supreme  Court  may  itself 
require  by  certiorari  or  otherwise  such  a  case  to  be  certified 

§  590.     1  The  Fanny,  2  Low.  508.  Car  Co.  v.  Hopkins,  4  Biasell,  51, 

§  591.     1  Snow     V.     Edwards,     2  Fed.  Cas.  No.  10,334. 

Lowell,  273,  Fed.  Cas.  No.  13,145;  8  Hall  v.  Chisholm,  C.  C.  A.,  117 

Munks  V.  Jackson,  66  Fed.  571,  13  Fed.  807. 

C.   C.   A.   641;    The   Columbia,   100  §  592.     i  Jud.  Code,  §  128,  36  St. 

Fed.   890;   Hall  v.  Chisholm,  C.  C.  at  L.  1087,  re-enacting  26  St.  at  L. 

A.,  117  Fed.  807.    See  supra  §  451.  826,  §  6;   The  Robert  W.  Parsons, 

See  §  568.  191  U.  S.  17,  33,  48  L.  ed.  73,  80. 

2  The   New    England,    3    Sumner,  See  Chapter  on  Writs  of  Error  and 

495,  Fed.   Cas.  No.   10,151;   N.  W.  Appeals,  infra. 
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to  it  for  review  and  determination.*  From  the  final  sentences 
and  decrees  in  prize  cases,  irrespective  of  the  amount  in- 
volved, appeals  are  takeii  immediately  to  the  Supreme  Court 
of  the  United  States.'  -What  are  final  decrees  is  discussed  in  the 
concluding  chapter.*  An  order  or  decree  disallowing  a  claim 
against  the  proceeds  of  a  sale  cannot  be  reviewed,  except  on  an 
appeal  by  the  claimant.*  In  a  suit  for  wages  by  the  master  of  a 
vessel  against  the  owner  and  insurers,  the  only  controversy;  was 
as  to  the  ownership  of  the  vessel  during'  the  time  libelant's;  serv- 
ices were  rendered ;  the  owner  claiming  to  .have  abandoned  her 
to  the  insurers,  and  the  insurers  denying  siich  abandonment. 
The  court  dismissed  the  libel  as  to  the  insurers  and  entered  a  de- 
cree in  favor  of  libelant  against  the  owner,  who  alone  appealed. 
It  was  held  that  he  was. entitled  to  maintain  such  appeal  and 
to  a  review  of  the ;  decision  as  between  J),imself[  and  his  co- 
respondents.* Where  cross-suits  between  thei  same  parties,  one 
in  the  Circuit  Court  and  one  in  the  District  Court  in  admir- 
alty, were  by  agreement  tried  together  on  the  same,  evidence, 
but  separate  judgments  were  entered  in  each  court,  it  was  held 
that  a  subsequent  order  of  the  trial  judge  finding  thai  the 
causes  were  consolidated  into  the  admiralty,  case  was  hot  suffi- 
cient to  effect  a  nunc  pro  tunc  consolidation,  and  the  judgment 
which  remained  of  record  in  the  Circuit  Court  was  not  re- 
viewable on  an  appeal  taken  in  the' admiralty  suit.''  Although 
a  decree  dismissing  a  libel  in  admiralty  by  a  charterer  to  re- 
cover 'damages  for  breach  of  charter  party  was  erroneous,  it 
was  not  reversed,  further  than  to  award  costs  to  the  libelant, 
where  with  his  acquiescence  a  portion  of  the  damages  claimed 
by  him  were  proved  and  allowed  as  a  set-ofE  in  a  cross-action 
brought  against  him  by  the  owners  in  another  court,  and  no 
proceedings  have  been  prosecuted  to  review  the  judgment  in 
such  action.'    Appeals  must  be  taken  within  six  months  after 

2  Ibid.  The  writ  is  frequently  is-  B  Henderson    v.    Kanawha    Dock 

sued  in  cases  of  admiralty.     See  §  Co.,  C.  C.  A.,  185  Fed.  781. 

689,  infra.  8  Hume  v.   Frenz,   C.   C.   A.,   150 

3Jud.  Code,   §  238,  36   St.  at  L.  Fed.  502. 

1086,  re-enacting  26  St.  at  L.  828,  "  S.  P.  Shotter  Co.  v.  Larsen,  C. 

§.  5 ;   The  Paquete  Habana,   175  U.  C.  A.,  134  Fed.  705. 

S.  677,  44  L.  ed.  320  » Ibid. 

*  See  §   695,  infra.  ■ 
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the  entry  of  the  final  decree.*  But  the  rules  of  the  District 
Courts  fix  the  time  in  which  if  the  appellant  wishes  to  stay 
execution,  an  appeal  must  be  liaken.^"  An  appeal  is  usually" 
taken  by  the  service  of  a  brief  notice  in  writing  on  the  clerk 
of  the  District  Court  and  the  proctor  for  the  adverse  party  of 
the  intention  of  the  a:ppellant  to  appeal.  The  practice  on  ap- 
peals in  admiralty  is  now  analogous  to  the  former  practice  on 
appeal  from  the  Circuit  Courts  to  the  Supreme  Court,  rather 
than  from  the  District  to  the  Circuit  Courts.  The  rules  of  the 
Circuit  Courts  of  Appeals,  as  to  sii,persedeas  and  cost  bonds,  cita- 
tions, returns,  usually  called  apostles,  docketing  cases,,  dismis- 
sals of  appeals,  printing  records  and  briefs,  motions,  arguments, 
rehearings,  costs,  and  mandates  apply  as  well' to  admiralty  as 
to  equity.^^  While  the  findings  of  the  trial  judge  will  not  be 
disturbed,  by  .an  appellate  eouTt  upon  mere  questions  of  fact 
depending  upon  the  credibility  of  witnesses_  who  testified  be- 
fore him,  unless  there  is  found  to  be  a  decided  preponderance 
of  evidence  to  the  contrary.^*  a  finding  based  solely  on  the  pre- 
ponderance of  the  testimony  is  open  to  review  and  consideration 
de  novo  by  the  appellate  court. ^'  Where  the  testimony  was 
taken  by  deposition,  the  former  rule  does  not  apply.**  Where 
upon  a  joint  libel  stating  separate  causes  of  action,  as  to  some  of 
them  no  finding  or  decree  was  made  below,  and  the  only  appeal 
was  by  the  claimant  from  decrees  in  favor  of  some  of  the  libel- 
ants on  one  caUse  of  action,  the  record  not  containing  evidence 
relating  to  the  others;  it  was  held  that  the  appellate  court  could 

9  Act  of  March  3,  1891,  ch.  517,  lars  for  costs  to  be  given  within 
§  11,  26  St.  at  L.  829.  ten  days  after  filing  the  notice    (I, 

10  In  the  New  York  and  New  Jer-  II).  They  allow  the  appellant  to 
sey  districts  the  appellant  has  ten  appeal  frorii  a  part  only  ol  the  de- 
days  from  the  entry  of  the  final  cree  (III).  They  also  regulate  the 
dfecree  in  which  to  appeal;  in  Con-  contents  and  form  of  the  apostles 
necticut,  twelve.  or   transcript,   and  the   briefs    {IV, 

11  The    Admiralty    rules    of    the  XV). 

Court    of   Appeals    for   the    Second  l^Eeed  v.   Weule,   C.   C.  A.,   176 

Circuit,  which  are  published  in  the  Fed.  660;  Peterson  v.  Larsen,  C.  C. 

Appendix,    infra,    provide    that    an  A.,  177  Fed.  617. 

appeal  may  be  taken   by  filing  in  is  The  Fin  MacCool,  C.  C.  A.,  147 

the  clerk's  office  and  serving  on  the  Fed.  123.     See  infra,  §§  437,  503. 

proctor  of  the  adverse  part  a  sim-  i*The  Santa  Rita,   C.  C.  A.,   30 

pie  notice  of  ajjpeal,  security  in  the  L.R.A.  (N.S.)    1210,  176  Fed.  890. 
sum  of  two  hundred  and  fifty  dol- 
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not  try  the  case  anew  and  enter  decrees  upon  sneh  other  canses 
of  action.*^  The  court  cannot  review  findings  below  unless  the 
recitals  contain  the  evidence."  Where  the  decree  directed  the 
payment  of  a  fund  to  a  person  therein  named,  the  Circuit 
Court  of  Appeals  presumed  that  such  payee  was  a  party  to  the 
suit  or  appeared  below  as  a  claimant,  in  the  absence  of  evi- 
dence upon  the  point, ^''  "Where  the  final  condition  of  the 
record  is  in  accordance  with  the  substantial  rules  of  law, 
neither  equity  nor  admiralty  looks  at  the  intervening  steps, " 
An  appeaLin  admiralty  by  either  party  from  the  District  Court 
to  the  Circuit  Court  of  Appeals  vacates  altogether  the  decree  of 
the  District  Court  and  opens  the  whole  case  for  trial  anew  in  the 
appellate  court. ^'  In  some  respects  an  appeal  in  admiralty  is  a 
new  trial.  The  cause  is  tried  before  the  appellate  court  de 
novo?"  The  pleadings  may  be  amended,  and  new  proofs  intro- 
duced, or  a  new  decision  may  be  sought  on  the  pleadings  and 
proofs  which  were  before  the  District  Court. ^^  Accord- 
ing to  the  old  practice,  within  ten  days  from  the  taking  of  the 
appeal  the  appellant  must  file  with  the  clerk  of  the  District 
Court,  and  serve  upon  the  proctor  for  the  appellee,  a  petition 
of  appeal,*^  which  is  a  summary  statement  "of  the  proceedings 
in  the  cause,  showing  when  and  for  what  the  libel  was  filed, 
when  the  answer  was  filed,  and  what  relief  was  prayed  for  in 
it,  when  and  before  whom  the  cause  was  tried,  what  the  decree 
of  the  District  Court  was,  when  it  was  entered,  and  when  the 
appeal  therefrom  was  taken.  It  must  state  whether  the  ap- 
pellant intends  to  make  new  allegations  or  proofs  in  the  Cir- 
cuit Court  of  Appeals,  to  pray  different  relief,  or  to  seek  a  new 
decision  on  the  facts.     The  appellant  cannot  amend  his  plead- 

IB  The  John  and  Winthrop,  C.  C.  256,    30    L.    ed.    1175.     See    infra, 

A.,  182  Fed.  380.  §  687. 

16  The  Falcon,  C.  C.  A.,  177  Fed.  21  The  Lucille,  19  Wall.  73,  22  L. 

916.  ed.  64. 

"The  Falcon,  C.  C.  A.,  177  Fed.  2«  The   rules   of   the   Second   Cir- 

■916.  cuit  adopted  July  1,  1892,  do  away 

18  Putnam,  J.,  in  The  S.  L.  Wat-  with  the  necessity  for  a  petition  of 
son,  C.  C.  A.,  118  Fed.  945,  951.  appeal  and  provide  that  the  record 

19  The  San  Kafaol,  C.  C.  A.,  141  shall  contain  a  summary  statement 
Ted.  270.  of  the  proceedings  in  the  cause. 

20  Irvine  v.  The  Hesper,  122  U.  S. 
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ings  or  take  new  proofs  in  tlie  appellate  court  unless  he  has 
stated  his  intention  to  do  so  in  his  petition  of  appeal.** 

Unless  the  appellant  give  security  for  damages  and  costs,  the 
decree  of  the  District  Court  may  be  enforced  at  the  expiration 
of  the  time  limited  by  the  rules,  as  if  there  had  been  no  appeal. 
The  bond  runs  to  the  appellee,  and  should  be  executed  by  the 
appellant  tod  two  sureties ;  but  it  is  not  necessary  that  all  the 
appellants  should  sign-  the  bond.**  The  obligation  of  the  bond 
is  that  the  appellant  will  prosecute  his  appeal  to  effect,  and 
answer  all  datiiages  and  costs  that  may  be  decreed  against  him 
by  the  appellate  court,  if  he  fail  to  make  his  appeal  good.  If 
a  stay  of  execution  is  not  sought,  the  bond  may  be  given  for  costs 
only.  So,  if  the  security  given  in  the  District  Court  is  by  its 
terms  enforceable  in  the  appellate  court,  an  additional  bond  for 
the  whole  claim  will  not  be  exacted.  Security  will  be  required 
only  in  an  amount  silfficient  to  pay  the  costs  of  the  suit  and  dam- 
ages for  delay,  tod  costs  and  interest  on  the  appeal.** 

The  general  rules  of  the  Circuit  Courts  of  Appeal  provide 
that  the  appellant  shall  file  an  assignment  of  the  errors  which 
he  intends  to  urge  on  appeal,  and  that  errors  not  so  assigned 
will  be  disregarded.  Eule  11  is  broad  enough  in  its  terms  to  in- 
clude admiralty  causes.  It  is  therefore  necessary  for  the  ap- 
pellant ill  admiralty  to  file  a  formal  assignment  of  errors.*^ 
except  in  the  Second  Circuit  and  such  other  Circuits  as  have 
by  rule  provided  for  appeals  without  the  assignments.  An  as- 
signment that  the  court  erred  in  not  dismissing  a  libel  against 
a  vessel  with  costs  was  a  mere  expression  of  opinion  of  coun- 
ts Phenix  Ins.  Oo.  v.  Liverpool  So  «*  Brockett  V.  Brockett,  2  How. 
G.  W.  S.  S.  Co.,  22  Blatchf.  372;  238.  In  the  Second  Circuit  the 
s.  c.  sub  nom.  The  Montana,  22  amount  of  the  bond  for  costs  is 
Fed.  715,  730.  No  severance  is  $250,  (C.  C.  A;  Eule  II,  2d  Ct:) 
needed  to  allow  the  claimant  to  ap-  *5  c  c.  A.  Rule  13;  The  Brant- 
peal  alone  without  his  sureties.  ford  City,  32  Fed.  324. 
The  Glide,  0.  C.  A.,  72  Fed.  200.  26  See  infra,  §§  099,^700.  In  the 
But  part  of  thie  claimants  for  dam-  Second  Circuit  tfee  rules  adopted 
ages  who  have  intervened  in  a  prt-  May  20,  1892,  do  away  w^th  the 
ceeditig  cannot  ordinarily  maintain  necessity  of  an  assignment  of  er- 
a  separate  appeal  from  a  decree  rors.  Their  validity  in  this  re- 
limiting  liability  without  procuring  spect  has  not  been  decided  by  the 
a  severance  from  the  others.  Short  Supreme  Court. 
V.  The  Columbia,  C.  C.  A.,  67  Fed. 
942.     See  vufra,  709. 
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sel  as  to  the  duty  of  the  /District  Judge,  and  not  a  sufficient 
assignmeut  of  error.*''  Where  a  computation  made  by  a  com- 
missioner in  adniiralty  contains  a  plain  error,  which  was  called 
to  the  attention  of  the  court,  it  may  be  corrected  in  the  appel- 
late court,  although  no^  formal  exception  was  taken  on  that 
ground  to  the  commissioner's  report.** 

A  bill  of  exceptions  is  not  required  on  an  appeal  in  admiralty 
from  the  District  Court.  The  apostles  as  the  transcript  is 
called  are  made  as  provided  in  Rule  52  of  the  Kules  of  the  Su- 
preme Court  in  Admiralty.  They  should  contain  the  style  of 
the  court,  the  names  of  the  parties,  both  original  and  substituted, 
the  process,  all  bail  and  stipulations,  and  if  a  sale  has  been 
made",  the  orders,  warrants,  and  reports  relating  thereto,  the 
pleadings,  testimony,  and  exhibits,  any  order  or  report  to  which 
exception  is  taken,  the  final  decree,  the  notice  and  petition  of 
appeal,  citation,  supersedeas,  assignment  of  errors,  and  the 
opinion  of  the  District  Judge.**    The  clerk  will,  however,  omit 


87  The  Wyandotte,  C.  C.  A.,  145 
Fed.  32  L 

28  The  Eliza  Lines,  C.  C.  A.,  132 
Fed.  242. 

«» Admiralty  Eules  IV  and  V  of 
the  Second  Circuit  are  as  follows: 

"IV.  Section  1.  The  apostles,  on 
an  appeal  to  this  court,  shall,  in 
■cases  where  a  general  notice  of  ap- 
peal is  served,  consist  of  the  fol; 
lowing : 

"(1)  A  caption  exhibiting  the 
proper  style  of  the  court  and  the 
title  of  the  cause,  and  a  statement 
showing  the  time  of  the  commence- 
ment of  the  suit;  the  names  of  the 
parties,  setting  forth  the  original 
parties,  and  those  who  have  become 
parties  before  the  appeal,  if  any 
change  has  taken  place;  the  several 
dates  when  the  respective  pleadings 
were  filed;  whether  or  not  the  de- 
fendant was  arrested,  or  bail  taken, 
or  property  attached  or  arrested, 
and  if  so,  an  account  of  the  pro- 
ceedings thereunder;  the  time  when 
the  trial  was  had,  and  the  name  of 


the  judge  hearing  the  same;  wheth- 
ed  or  not  any  question  was  referred 
to  a  commissioner  or  commission- 
ers, and,  if  so,  the  result  of  the 
proceediings  and  report  thereon; 
the  date  of  the  entry  of  the  inter- 
locutory and  final  decrees;  and  the 
date  when  the  notice  of  appeal  was 
filed. 

"(2)  All  the  pleadings,  with  the 
exhibits  annexed  thereto. 

"  ( 3 )  All  the  testimony  and  other 
proofs  adduced  in  the  cause. 

"  ( 4 )  The  interlocutory  decree 
and  any  other  order  of  the  court 
which  Appellant  may.  desire  to  have 
reviewed  on  the  appeal. 

"(5)  Any  report  of  the  Commis- 
sioner or  commissioners,  to  which 
exception  may  have  been  taken, 
with  the  order  or  orders  of  the 
court  respecting  the  same,  and  the 
exceptions  to  the  report,  and  so 
much  of  the  testimony  taken  in  the 
proceedilig  as  may  be  necessary  to 
a  review  of  the  exceptions. 

"(6)    All   opinions   of   the   court, 
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any  of  the  pleadings,  testimony,  or  exhibits  which  the  parties 
agree  by  •written  stipulatioii  may  be  omitted.  Although  an 
appeal  in  admiralty  opens  the  decree  of  the  lower  court,  and 
gives  the  parties  another  trial,  the  proofs  adduced  in  the  Dis- 
trict Court  are  invariably  used  in  the  appellate  court.  If  new 
proofs  are  taken,  the  witnesses  are  examined  upon  notice  be- 
fore a  commissioiier  or  notary  public,**  and  their  depositions 
are  offered  in  evidence  upon  the  hearing  of  the  appeal.  A  party 
is  not  permitted  deliberately  to  withhold  evidence  in  the  Dis- 
trict Court,  and  .after  having  failed^  there  to  offer  it  in  the 


yphfither    upon    interlocutory    ques- 
tions or  finally  deciding  the  cause. 

"(7)  The>  final  decree,  and  the 
iiotice  of  appeal.     And 

"(8)    The   assignments   of   error. 

"Sec;  2.  All  other  papers  shall 
be  omitted  unless  otherwise  ordered 
by  the  judge  who  heard  the  cause. 

"Sec.  3.  Where  the  appellant 
shall  appeal  specially,  and  seek  on- 
ly to  review  one  or  more  questions 
involved :  in-  the  cause,  the  apostles 
may,  by  stipulation  between  the 
proctors  for  the  respective  parties, 
contain  only  such  papers  and  pro- 
ceedings and  evidence  as  are  neces- 
sary to  review  the  questions  raised 
by  the  appeal." 

"V.  The  appellants  shall,  within 
thirty  days  after  giving  notice  of 
appeal,  procure  to  be  filed  in  this 
court  the  apostles  certified  by  the 
clerk  of  the  district  court,  or,  in 
case  of  a  special  appeal,  the  stipu- 
lated record,  with  the  certification 
by  the  said  clerk  of  a;Il  the  papers 
contained  therein  on  file  in  his  of- 
fice." 

It  is  the  safer  practice  to  pre- 
pare the,  record  so  that  it  will  show 
which  witnesses  were  examined  in 
the  presence  ,  Qf  the  district  judge, 
and  which  were  not.  The  Gypsum 
Prince,  C.  C'  A.,  67  Fed.  612. 

Fed.  Prac.  Vol.  II.— 125. 


80  Adm.  Rule  49.  This  rule  is-  by 
its  terms  confined  to  new  proofs 
"taken  in  a  Circuit  Court,"  and  is 
therefore  strictly  not  applicable  to 
proofs  taken  in  a  Circuit  Court  of 
Appeals.  The  rules  of  the  Second 
Circuit  Court  of  Appeals  provide 
that  "upon  suflScien^  cause  shown, 
this  court,  or  any  judge  thereof, 
may  allow  either  appellant  or  ap- 
pellee to  make  new  allegations,  or 
pray  different  relief,  or  interpose  a 
new  defense,  or  take  new  proofs. 
Application  for  such  leave  must  be 
made  within  fifteen  days  after  the 
filing  of  the  apostles, '  and  upon  at 
least  four  days'  notice  to  the  ad- 
verse party"  (VII).  "If  leave  be 
granted  to  make  new  allegations, 
pray  different  relief,  or  interpose 
a  new  defense,  the  moving  party 
shall,  within  ten  days  thereafter, 
serve  such  new  pleading,  duly  veri- 
fied, on  the  adverse  party,  who 
shall,  if  such  pleading  be  a  libel, 
within  twenty  days  answer  on  oath. 
If  leave  be  given  to  take  new  tes- 
timony; the  same  may  be  taken  and 
filed  within  thirty  days  after  the 
entry  of  the  order  granting  such 
leave,  and  the  adverse  party  may 
take  and  file  counter  testiniony  with- 
in twenty  days  after  such  filing" 
(VIII).     See. infra,  §  709. 
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appellate  court.'^  Objections  to  the  taking  or  admission  of  new 
proofs  must  be  made  promptly,  and  if  the  appellee  has,  cause  to 
show  why  new  proofs  should  not  be  offered,  he  should  give 
notice  thereof  to  the  Court  of  Appeals  at  the  opening  of  the 
term,  on  affidavits  stating  the  cause  intended  to  be  shown.'* 
The  act  of  February  16,  1875*'  which  required  the  Circuit 
Court  to  make  findings  of  fact  and  conclusions  of  law,  was  de- 
signed to  relieve  the  Supreme  Court  from  the  necessity  of  de: 
ciding  questions  of  fact  in  admiralty  causes.  It  does  not  apply 
to  appeals  to  the  Circuit  Court  of  Appeals.'*  The  practice 
upon  appeals  to  the  Supreme  Court  in  Admiralty  is  the  same 
as  that  upon  other  appeals  to  that  tribunal,  except  that  in 
prize  cases  testiniony  might  perhaps  be  taken  upon  the  appeal.'* 
§  593.  Limitation  of  the  liability  of  shipowners.  By  the 
general  maritime  law,  a  ship-owner  is  liable  in  full  for  all 
damages  caused  by  the  negligence  of  his  employees.^  This  lia- 
bility has  been  limited  by  statute  in  Great  Britain  ^  and  in  the 
United  States.  The  statutes  in  force  in  the  United  States  on 
the  subject  are  as  follows:  "The  liability  of  the  owner  of  any 
vessel,  for  any  embezzlement,  loss,  or  destruction,  by  any  per- 
son^ of  any  property,  goods,  or  merchandise,  shipped  or  put  on 
board  of  such  vessel,  or  for  any  loss,  damage,  or  injury  by 
collision,  or  for  any  act,  matter,  or  thing,  loss,  damage,  or  for- 

31  The  Saunders,  23  Fed.  303;  to  have  been  repealed.:  Munson  S. 
The  Stonington,  25  Fed.  621.  Cf.  S.  Line  v.  Miramar  S.  S.  Co.,  C.  C. 
Re  Hawkins,  147  U.  S.  48G,  37  L.  A.,  167  Fed.  960,  93  C.  0,  A.,  360; 
ed.  251;  supra,  §  457.  The  Nyack,  C.  O.  A.,  199  Fed,  383. 

32  The  Stonington,  25  Fed.  62] .  35  For  the  practice  see  infra,. 
The  Supreme  Court  of  the  United  Chapter  on  Writs  of  Error  and  Ap- 
States  Refused  to  review  this  rule,  peal. 

although  petitioned  so  to  do  by  the  §  593.,    1  The  Wild  Ranger,  Lush- 

leading  members   of  the   admiralty  553,     Whether  the  Employers'  Lia- 

bar.     Re  Hawkins,  147  U.   S.  486,  bility  Act  of  April  22,  1908  (35  St. 

37  L.  ed.  251.     See  The  Nyacli,  0,  at   L.    65,    Comp.    St.    Supp.    1909, 

C.   A.,   Seventh   Ct.,   199   Fed.   383,  p.  ll|ri),  by  impjication,  repeals  so 

387.  much     of    this     statute    as    would 

83  18  St.  a£  L.,  p.  315,  oh.  77,  §  3.  otherwise  apply  to  the  vessels  of  a 

84  The  Havilah,  C.  0.  A.,  48  Fed.  railroad  company  engaged  in  inter- 
684.  It  was  held  on  appeal  from  a  state  commerce,  has  not  yet  been 
District  to  a  Circuit  Court  that  de-  decided.  The  Passalic,  190  Fed.  644. 
fective  process  could  not  be  cured  2  The  Merchants'  Shipping  Act  of 
by   amendment.     The   City   of  Lin-  1894,  57  and  58  Vict.,  o.  60. 

coin,  19  Fed.  460.    It  has  been  held 
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feiture,  done,  occasioned,  or  incurred,  without  the  privity,  or 
knowledge  of  such  owner  or  owners,  shall  in  no  case  exceed  the 
amount  or  value  of  the  interest  of  such  owner  in  such  vessel, 
and.her  freight  then  pending."  ^  "It  shall  he  deemed  a  sufficient 
compliance  on  the  part  of  such  owner  with  the  requirements  of 
this  Title  relating  to  his  liability  for  any  embezzlement,  loss, 
or  destruction  of  any  property,  goods,  or  merchandise,  if  he 
shall  transfer  his  interest  in  such  vessel  and  freight,  for  the 
benefit  of  such  claimants,  to  a  trustee,  to  be  appointed  by  any 
court  of  competent  jurisdiction,  to  act  as  such  trustee  for  the 
person  who  may  provie  to  be  legally  entitled  thereto;  from  and 
a,fter  which  transfer  all  claims  and  proceedings  against  the 
owner  shall  cease."  *  The  Admiralty  Eules  provide :  "When 
any  ship  or  vessel  shall  be  libeled  or  the  owner  or  owners  there- 
of shall  be  sued,  for  any  embezzlement,  loss,  or  destruction  by 
the  master,  officers,  mariners,  passengers,  or  any  other  person 
or  persons,  of  any  property,  goods,  or  merchandise,  shipped 
or  put  on  board  of  such  ship  or  vessel,  or  for  any  loss,  damage,  or 
injury  by  collision,  or  for  any  act,  matter,  or  thing,  loss,  dam- 
age or  forfeiture  done,  occasioned,  or  incurred,  without  the 
privity  or  knowledge  of  such  owner  or  owners,  and  he  or  they 
shall  desire  to  claim -the  benefit  of  limitation  of  liability  pro- 
vided for  in  the  third  and  fourth  sections  of;  the  act  of  March- 
3,  1851,  entitled  'An  act  to  limit  the  liability  of' ship-owners, 
and  for  other  purposes,'  now  embodied  in  sections  4283  to  4285 
of  the  Revised  Statutes,  the  said  owner  or  owners  shall  and  may 
file  a  libel  or  petition  in  the  proper  district  court  of  the  United 
States,  as  hereinafter  specified,  getting  forth  the  facts  and  cir- 
cumstances on  which  such  limitation  of  liability  is  claimed,  and 
praying  proper  relief  in  that  behalf ;  and  thereupon  said  court, 
having  caused  due  appraisement  to  be  had  of  the  amount  of 
value  of  the  interest  of  said  owner  or  owners,  respectively,  in 
such  ship  or  vessel,  and  her  freight,  for  the  voyage,  shall  make 
an  order  for  the  payment  of  the  same  into  court,  or  for  the  giv- 
ing of  a  stipulation,  with  sureties,  for  payment  thereof  into 
court  whenever  the  same  shall  be  ordered ;  or,  if  the  said  owner 
or  owners  shall  so  elect,  the  said  court  shall,  without  such  ap- 
praisement, make  an  order  for  the  transfer  by  him  or  thfem 

3U.  S.  R.  S.,  §  4283,  4  F.  S.  A.  4U.  S.  R.  S.,  §  4285,  4  F.  S.  A. 

839,  in  Pierce's  Fed.  Gpde,  §  2146,      850,  in  Pierce's  Fed.  Code,  §  2148. 
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of  his  or  their  interest  in  such  vessel  and ,  freight,  to  a  trustee 
to  be 'appointed  by  the  court  under  the  fourth  section  of  said 
act;  and,  upon  compliance  with  such  order,  the  said  court  shall 
issue  a  monition  against  all  persons  claiming  damages  for  any- 
such  embezzlement,  loss,  destruction,  damage,  or  injury,  citing 
them  to  appear  before  the  said  court  and  make  due  prbof  of  their 
respective  claims  at  or  before  a  certain  time  to  be  named  in 
said  V7rit,  not  less  than  three  months  from  the  issuing  of  the 
same;  and  public  notice  of  such  monition  shall  be  given  as  in 
other  cases,  and  such  further  notice  reserved  through  the  post- 
office,  or  otherv7ise,^as  the  court  in  its  discretion  may  direct; 
and  the  said  court  shall  also;  on  the  application  of  the  said 
owner  or  owners,  make  an  order  to  restrain  the  further  prose- 
cution of  all  and  any  suit  or  suits  against  said  owner  or  owners 
in  respect  of  any  such  claim  or  claims."  *  "Proof  of  all  claims 
which  shall  be  presented  in  pursuance  of  said  monition  shall  be 
made  before  a  commissioner,  to  be  designated  by  the  court,  sub- 
ject, to  the  right  of  any  person  interested  to  question  or  contro- 
vert the  same;  and,  upon  the  completion  of  said  proofs,  the 
commissioner  shall  make  report  of  the  claims  so  proven,  and 
upon  confirmation  of  said  report,  after  hearing  any  exception 
thereto,  the  moneys  paid  or  secured  to  be  paid  into  court  as 
aforesaid,  or  the  proceeds  of  said  ship  or  vessel  and.  freight 
(after  payment  of  costs  and  expense),  shall  be  divided  pro  rata 
amongst  the  several  claimants,  in  proportion  to  the  amount  of 
their  respective  claims,  duly  proved  and  confirmed  as  afore- 
said, saving,  however,  to  all  parties  any  priority  to  which  they 
may  be  legally  entitled."  ®  "In  the  proceedings  aforesaid, 
the  said  owner  or  owners  shall  be  at  liberty  ta  contest  his  or 
their  liability,  or  the  liability  of  said  ship  or  vessel  for  said, 
embezzlement,  loss,  destruction,  damage,  or  injury  (independ- 
ently of  the  limitation  of  liability  claimed  under  said  act), 
provided  that,  in  his  or  their  libel  for  petition,  he  or  they  shall 
state  the  facts  and  circumstances  by  reason  of  which  exemption 
from  liability  is  claimed ;-  and  any  person  or  persons  claiming 
damages  as  aforesaid,  and  who  shall  have  presented  his  or  their 
claim  to  the  commissioner  under  oath,  shall  and  may  answer 
such  libel  or  petition,  and  contest  the  right  of  the  owner  or 
owners  of  said  ship  or  vessel,  either  to  an  exemption  from  lia- 

6  Adm.  Rule  54.  8  Adm.  Rule  55. 
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bility,  or  to  a  limitation  of  liability  under  the  said  act  of 
Congress,  or  both."  '  "The  said  libel  or  petition  shall  be  filed 
and  the  ;  said  proceedings  had  in  any  district  court  of  the 
United  States  in  which  said  ship  or  vessel  may  be  libeled  to 
answer  for  any  such  enibezzlement,  loss,  destruction,  damage, 
or  injury;  or,  if  the  said  ship  or  vessel  be  not. libeled,  then  in 
the  district  court  for  any  district  in  which' the  said  owner  or 
owners  may  be  sued  in  that  behalf.  When  the  said  ship  or  ves- 
sel has  not  been  libeled  to  answer  the  matters  aforesaid,  and  suit 
has  not  been  commenced  against  the  said  owner  or  owners,  or 
has  been  commenced  in  the  district  other  than  that  in  which  the 
said  ship  or  vessel  may  he,  the  said  proceedings  may  be  had  in 
the  district  in  which  the  said  ship  or  vessel  may  be,  and  where 
it  may  be  subject  to  the  control  of  such  court  for  the  purposes  of 
the  case  as  hereinafter  provided.  If  the  ship  have  already 
been  libelfed  and  sold,  the  proceeds  shall  represent  the  same  for 
the  purposes  of  Lthese  rules."'  "All  the  preceding  rules  and 
regulatioiis  for  proceeding  in  cases  where  the  owner  or  owners 
of  a  ship  of  vessel  shall  desire  tO;  claim  the  benefit  of  limitation 
of  liability  provided  for  in  the  aqt  of  Congress  in  that  behalf,, 
shall  apply  to  the  circuit  courts  of  the  United  States  where 
such  cases  are  or  shall, be. pending  in  said  courts  upon  appeal 
from; the  district  courts."®  The  Hepburn  Act  regulating  the 
respective  rights  of  shippers  and  carriers,^"  does  not  repeal  any 
of  the  provisions  of  these  sections  of  the  Revised  Statutes.  ^^ 
Whether  this  is  done  by  the  Employers'  Liability  Law  of  April 
22, '  1908,^^  has  not  yet  been  decided.^'  The  statute  applies 
to  foreign  as  well  as  to-  domestic  vessels.^*  Owaers  of  a  foreign 
vessel  may,  in  a  proper  case,  file  a  petition  ior  the  limitation 

f  Aim.  Rule  56.  bs  considered  that  the  Congress  in 

8  Adin.  Rule  57.  granting  a  hroad  right  in  personam 

9Adm.  Rule  58.  implied    an    intent    to    repeal    any 

10  Act   of-  February   4,    1887,   ch.  compulsory    limitation    of    liability 

104,   24   St.   at  L.   379,   Comp.   St.  in  a  particular  class  of  cases,  and 

1901,  p.  3154;  Act  of  June  29,  1906,  that  the  purpose  of  protecting  and 

ch.    3591,    §    7,' 34    St.    at   L.   595,  benefiting  employees  shows  a  plain 

Comp.  St.  Supp.  1907,  p.  909.  negation   of  the   idea   of   defeating 

lithe  HofFmans,  171  Fed.  455.  that  right  by  the  substitution  of  a 

18  35    St.    at   L.    65     (Comp.    St.  limited  right  in  rem." 

Supp.  1909,  p.  1171).      ■  "The  Scotland,  105  U.  S.  24,  26 

13  The    Passaic,.    190    Fed.     644,  L.  ed.  1001, 
649;''  Chatfielil,   J.:     "It  may  well 
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of  their  liability."  Owners  of  a  domestic  vessel  may  be  re- 
lieved from  their  liability  to  a  foreign  vessel  and  its  owners 
by  proceedings  uader  the  statute.**  When  the  injury  is  caused 
by  a  collision  between  a  foreign  and  American  vessel,  the  Amer- 
ican statute  applies,  although  the  law  of  the' vessel's  flag  imposes 
a  severe  liability."  But  where  an  injury  is  caused  by  negligence 
in  the  navigation  of  a  foreign  ship  upon  the  high  seas,  no 
American  vessel  having  any  connection  therewith,  it .  has  been 
held  that  the  law  of  the  flag  applies.*' 

The  statute  applies  to  all  vessels  at  sea,  including  fishing 
vessels,*®  lighters,^"  barges,^*  tugs  *^  and  their  tows,  *'  and  to  all 
vessels  engaged  in  inland  navigation  on  lakes,  rivers  and  canals, 
including  canal  boats;^*  The  owner,  who  has  chartered  the  ves- 
sel,** the  charterer,*'  and  an  insurer,  to  whom  a  vessel  has  been 
abandoned  as  a  total  loss,*''  may  take  the  benefit  of  the  statute ; 
but  it  has  been  held  that  a  lighterage  company,  which,  in  order 
to  fulfill  a  contract  to  transfer  cargo,  charters  a  lighter,  the  own- 
er of  which  employs  the  stevedores  and  superintends  the  work, 
cannot  thus  procure  a  limitation  of  his  liability  for  a  loss  of  car- 
go, caused  by  the  capsizing  of  the  lighter  through  negligent  load- 
ing.*' The  Statute  applies,  although  the  liability  is  for  a  tort 
non-maritime,  such  as  a  collision  with  a  structure  on  the  land.*^ 
A  claim  for  salvage  after  a  collision  is  one  of  the  debts  and  lia- 
bilities of  the  owner,  limitation  for  his  liability  for  which  is  de- 

15  The  Scotland,  105  U.  S.  24,  26  23  The  Bordentown,  40  Fed.  682, 
L.  ed.  1001.                                                 687;   Craig  v.  Continental  Ins:  Co., 

16  Re  Leonard,  14  Fed.  53.  141  ,U.  S.  638,  645,  35  L.  ed.  886, 
"The  Scotland,  105  U.  S.  24,  26       887. 

L.  ed.  1001.  84  The  Annie  Faxon,  66  Fed.  575, 

18  The  Titanic,  U.  S.  D.  C,  S.  D.  580. 

N.  Y.,  April  1913.  85  Quinlan   v.   Pew,   C.   C.  A.,  56 

wWhitcomb  v.  Emerson,  50  Fed.  Fed.  Ill,  5  C.  C.  A.  438. 

328.  86  Thorp  v.  Hammond,   12   Wall. 

so  The  Annie  Faxon,  66  Fed.  575,  408,  20  L.  ed.  419. 

580;  Smith  v.  Booth,  110  Fed.  680,  »'?  Craig  v.   Continental  Ins.   Co., 

aflf'd.  C.  C.  A.,  122  Fed.  626.  141  U.  S.  638,  12  S.  Ct.  97,  35  L. 

81  The  Bordentown,  40  Fed.  682,  ed.  886. 

687;  The  Annie  Faxon,  66  Fed.  575,  23  Smith  v.  Booth,  110  Fed.  680: 

580.  aff'd.  in  C.  C.  A.,  122  Fed.  626,  58 

88  The  Bordentown,  40  Fed.  682,  C.  C.  A.  479. 

687;    The   Columbia,   C.   C.   A.,   73  89  Richardson  t.  Harmon,  222  U. 

Fed.  226.  S.  96,  56  L.  ed.  ,110.    This  overrules 
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termined  by  the  proceedings.'"  ,  It  may  te,  however,  that  a  high- 
ly meritorious  salvage  service,  which  benefits  both  the  owner  and 
the  other  claimants,  is  entitled  to  a 'preference  upon  the  dis- 
tribution of  the  fund.'^  It  may  be  that  claims  for  general  aver- 
age are  also  entitled  to  a  preference.'*  A  surrender  of  the  ves- 
sel to  tiie  insurer  does  not  relieve  the  ship  from  liability.'*  The 
proceedings  have  no  effect  against  a  party  who  has  already  ob- 
tained a  satisfaction  of  his  demands.'*  The  statute 
does  not  relieve  the  ovmer  from  any  individual  liabil- 
ity to  material-men  or  repairers  which  he  may  have  in- 
curred." The  proceeding  may  be  instituted  after  judgment  in 
the  State  court,'^  but  the  court  of  admiralty  may  compel  the 
petitioner  to  paythe.cp^ts  of  a  suit  in  the  State  court  that  has 
proceeded  to  trial."  The  court' is  not  ousted  of  jurisdiction  by 
the.  recovery  by  the ,  claimants  of  less  than  the  stipulated  .value 
of  the  boat,  where  their  original  claims  -were  greater  than  such 
value."  The  proceeding  is  not,  in  fern,  but  partakes  rather  of 
the  character  of  a  suit  m  personam.^^ 

§  594.  Court  where  petition  for  limitation  of  liability 
may  be  filed.  The  petition  should  be  filed  in  the  District 
Court  of  the  district  in  which  'the  vessel's  owner  has  been  sued 
or  in  that  of  the  district  in  which  the  vessel  then  is.*    The  filing 

the  case  of  Ess  parte  Phoenix  Ins.  v.  Mount,  103  U.  S.  239,  26  L.  ed. 

Co.,  118  U.  S.  610,  30  L.  ed.  274,  351 ;    reversing    18    Fed.    Cas.    No. 

decided     before     the     statute     was  10,200,  9  Ben.  44. 

amended."^^   It   has   been    held   that  35  The -Leonard  Richards,  41  Fed. 

the   statute   does  not  apply  to   an  818;    Gokey  v.   Fort,   44  Fed.  364, 

injury  caused  to  a  man  on  a  pier  366. 

by  a  collision  of  the  vessel  with  the  86Gleason  v.  Duffy,  C.  C.  A.,  116 

same.     Elwel'l   v.   Bender,    79   Hun  Fed.  298. 

(N.  Y.)  243,  29  N;' Y;  Supp.  357.  STGieason  v.  Duffy,  C.  C.  A.,  116 

so  Richardson  v.  Harmon;  222  U.  Fed.    298;    The    Ocean    Spray,    117 

S.    96,    56    L.    ed.    110;    The    San  Fed.  971. 

Pedro,  223  U.  8.^368,  56  K  ed.  473.  ssBriggs  v.  Day,  21  Fed.  727. 

81  The  San  Pedro,  223  U..  S.  365,  39  The  City  of  Norwich,  6  Biene- 

376,  56  L.  ed.  473.     See  The  H.  F.  diet,  330,  5  Fed.  Cas.  No.  2,762. 

Dimo^k,  186  Fed.' 662.  §594.     lAdm.  Eiale  57;  Re  Mot- 

!    38  The   H.  =  Fi   Dimock,    186    Fed.  risen,  147  U.  S.  14,  37- L:  ed.  OOi; 

662.  The   Johni  K.   Gilkinson,   150   Fed. 

33  The  City  of   Norwich,   118  U.  454. 

S,  468,  505",  30  L.  ed.  134,  147.  '     '   - 

34 New  York  &  W.  Steaniship  Co,  ,,,  ;i    y  ; 
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of  tte  petition  for  a  limitation  of  liability  with  an  offer  of  stipni- 
lation  by  the  owner,  gives  the  court  jurisdiction,  which  is  not 
lost  by  subsequent  irregularities  in  the  proceedings,*  nor  by  the 
sailing  of  the  vessel  into  another  district.*  Where  a  libel  in 
personatm  has  been  instituted  against  a  ship-owner  in  one 
district,  he  cannot  institute  proceedings  to  limit  his  liability  in 
any  other  district.*  In  sUch  a  case,  the  proceedings  can  be  in- 
stituted in  the  district  where  he  is  sUedy  although  the.  action  is 
brought  in  the  State  court  and  the  boat  is  in  another  district.* 
The  residence  of  the  petitioner  is  immatierial.*  The  benefit  of 
the  statute  may  also  be  secured  by  proper  allegations  in  the  an- 
swer in  admiralty,'  or,  at  common  law;  even  in  a  State  court.* 
§  595.  Privity  or  knowledge  of  owner.  In  the  case  of  a 
corporation,  the  privity  or  knowledge  of  its  president,^  or  gen- 
eral manager,*  or  local  manager  with  general  powers  in  the  place 
where  iis  office  is  situated,'  or  superintendent,*  is  sufficient  to 
bind  the  company.  The  privity  or  knowledge  of  a  master  of  a 
vessel,*  or  wrecking  master,  or  a  marine  inspector  who  had, 
amongst  other  duties,  that  of  going  to  the  assistance  of  wrecked 
and  stranded  vessels,  is  not.°  The  liability  of  the  ship-owner 
cannot  be  limited  for  a  failure  to  comply  with  an  act  of  Con- 

HBe  Morrison,  147  U.  S.  14,  13  haar  v.  Kimball  S.  S.  Co.,  0.  C.  A., 

Sup.  Ct.  246,  37  L.  ed.  60.  65  L.E.A.  84,  128  Fed.  397. 

3  Ibid.  *  Parsons  v.  Empire  Transp.  Co., 

4  The  Alpena,  8  Fed.  280;  The  C.  C.  A.,  Ill  Fed.  202;  Oregon 
Enterprise,  196  Fed.  404,  (in  this  Round  Lumber  Co.  v.  Portland  & 
case,  the  ship-owner  had  submitted  Asiatic  S.  S.  Co.,  162  Fed.  912,  921. 
to  the  jurisdiction  of  the  first  court  *  Parsons  v.  Empire  Transp.  Co., 
and  had  not  instituted  his  proceed-  C.  C.  A.,  Ill  Fed.  202;  Be  Jere- 
ings  elsewhere  until  after  a  decree  miah  Smith  &  Sons,  C.  C.  A.,  193 
against  him,  from  which  he  had  ap-  Fed.  395. 

pealed).  4 Oregon    Eound    Lumber    Co.    v. 

SGleason  v:  Duffy,  C.  C.  A.,  116  Portland  &  Asiatic   S.   S.  Co.,   162 

Fed.  298;  s.  C,  54  C.  C.  A.  100.  Fed.  912. 

6  Re  Leonard,  14  Fed.  53.  6  The  Colima,  82  Fed.  665,   679 ; 

7  The  Scotland,  105  U.  S.  24,  26  The  George  W.  Roby,  C.  C.  A.,  Ill 
L.  ed.  1001;  The  Great:  Western,^  Fed.  601,  where  the  master  failed 
118  U.  S.  520,  535,  30  L.  ed.  156,  to  station   a   lookout. 

151.  6  Craig   V.    Continental    Ins.    Co., 

8  The  Rosa,  53  Fed.  132.  141  U.S.  638,  645,  647,  35  L,  ed. 
§  595.     IThe  Republic,  C.  C.  A.,       886,   887,  888. 

61  Fed.  109,  9  C.  C.  A.  386;  Weiss- 
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gress  wliich  requires  a  sufRcient  crew,''  or  a  boiler  inspection, 
nor  when,  the  crew  were  sufficient  in  number,  but  composed  of 
Chinese,  nearly  all  of  whom  could  not  understand  the  language 
of  the  officers  and  who  had  never  been  drilled  in  launching  life 
boats,®  nor  where  the  president  of  a  corporation  had  made  an  in- 
spection and  through  carelessness  failed  to  observe  that  the  ves- 
sel was  not  seaworthy,'"  nor  when  the  president  saw  and  did  not 
object  to  the  overloading  of  a  boat.''  But  it  has  been  held  that 
owners  may  obtain  limitation  of  their  liability  for  the  negli- 
gence of  a  boiler  inspector  whom  they  had  employed,'*  for 
a  defect  in  the  rigging,  of  which  the  master  knew  before  the 
voyage,"  for  a  failure  to  furnish  a  sufficient  supply  of  life 
preservers  when  there  was  no  violation  of  any  act  of  Congress 
and  the  equipment  was  entrusted  to  a  competent  master,'*  for 
a  defect  in.  loading,  making  the  vessel  unstable,  which  was  done 
by  the  stevedore  under  the  supervision  and  direction  of  the 
master  aud  first  officer,"  and  when  the  vessel  is  not  seaworthy, 
but  they  employed  competent  persons  to  inspect  the  same.'®  It 
seems  that  the  fact  that  the  master  is  a  habitual  drunkard  does 
not  take  a  case  from  the  operation  of  the  statute,  in  the  absence 
of  evidence  that  this  fact  was  within  the  knowledge  or  means 
of  knowledge  of  the  owner.'''  When  the  master  is  a  part  owner, 
the  other  owner  may  claim  the  benefit  of  the  statute,  in  spite  of 
the  former's  fault."    A  master  who  was  a  part  owner  was  him- 

7  Ibid.,  Re  Pacific  Mail  S.  S.  Co.,  tra,  Re  Myers  Excursion  &  Naviga- 
C.  C.  A.,  65  L.E.A.  71,  130  Fed.  76.  tion   Co.,   57   Fed.   240,   242;    aff'd. 

8  The  Annie  Faxon,  C.  C.  A.,  75  upon  another  point  in  The  Eepub- 
Fed.  312,  320.           '  lie,  C.  C.  A.,  61  Fed.  109,  9  C.  C. 

9  Ue  pacific  Mail  S.  S.,  Co., ^C.C.  A.  386.  See,  also.  Re  Eastern 
A,,  65  ,L.K.A.  71,  130  Fed.  76.  Dredging  Co.,  159  Fed.  541;  The 
.  "The  Eepublio,  C.  C.  A.,  61  Fed.  Tommy,  C.  C.  A.,  151  Fed.  570,  81 
109.  C.  C.  A.  50;  The  Longfellow,  C.  C. 
.  :ilWeisahaar  V.  Ki^bsillS.  S.  Co.,  A.  104  Fed.  360,  45  C.  C.  A.  379; 
C.  C.  A.,  65  L.R.A.  84,  128  Fed.  Re  Louisville^  &c..  Packet  Co.,  95 
397.  Fed.  996;  Memphis,  &c..  Packet  Co. 

18  The  Annie  Faxon,  C.  C,  A.,  7i5  v.   Overman  Carriage  Co.,  93   Fed. 

Fed.  312.  246;   Quinlan  v.  Pew,  C.  C.  A.  56 

isQuinlanv.   Pew,   C.  C.  A.,   56  Fed.  Ill,  5  C.  C.  A.  438;  The  City 

Fed.  Ill,  5  C.  C.  A.  438:  of  Para,  44  Fed.  689. 

14  The  Jane  Grey,  99 1  Fed.  582.  "  The  Anna,   47   Fed.   525.     But 

ISThe  CoUma,;  82  Fed.   665,  679.  see  Parsons  v.  Empire  Transp.  Co., 

ISVan  Eyken  v.  Erie  R.  Co.,  117  C^  G.  A.,  Ill  Fed.  202. 

Fed.  712,  716,  and  cases  cited.    Con-  18  Be   Leonard,    14    Fed.   53,    55; 
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self  allowed  the  benefit  of  the  statute  when  he  had  served  out  his 
watch  and  was  asleep  during  the  uight  when  the  negligence  oc- 
curred." The  owner  is  not  excluded  from  the  benefit  of  the 
statute  because  the  vessel  was  operated  at  excessive  speed  during 
a  fog,  in  the  absence  of  evidence  that  he  acquiesced  in  the 


same.*"" 

§  596.  The  libel  or  petition  for  limitation  of  liability. 

The  Admiralty  Eules  provide  that  the  proceeding  must  be  in- 
stituted by  a  libel  or  petition,  filed  by  the  owner  in  the  proper 
District  Court  of  the  United  States,  setting  forth  the 
facts  and  circumstances  on  which  the  limitation  of  liability  is 
claimed.^    If  the  owner  wishes  to  contest  his  liability  or  the  lia- 


The  Obey,  L.  E.  1  A.  &  E.  102;  The 
Star  of  the  Ocean,  34  L.  J.  Adm. 
74;  The  Cricket,  48  L.  T.  535. 

19  The  Maria  &  Elizabeth,  12  Fed. 
627,  630. 

20  Re  La  Bourgogne,  117  Fed. 
261;  s.  c,  La  Bourgogne,  C.  C.  A., 
139  Fed.  433,  440;  s.  c,  210  U.  S. 
95,  52  L.  ed.  973. 

§  596.  lAm.  Rule  54;  The  Sa- 
cramento, 131  Fed.  373. 

Adm.  Rule  54,  S.  D.  N.  Y.,  pro- 
vides: "Petitions  or  libels  to  limit 
liability  must  state:  (1)  The  facts 
showing  that  the  application  is 
properly  made  in  this  district.  (2) 
The  voyage  on  which  the  demands 
sought  to  be  limited  arose,  with  the 
date  and  place  of  its  termination; 
the  amount  of  all  demands  includ- 
ing all  unsatisfied  liens  or  claims 
of  liens,  on  contract  or  In  tort,  aris- 
ing on  that  voyage,  so  far  as  known 
to  the  petitioners,  and  what  suits, 
if  any,  are  pending  thereon;  wheth- 
er the  vessel  was  damaged,  lost  or 
abandoned,  and  if  so,  when  and 
where;  the,  value  of  the  vessel  at 
the  close  of  the  voyage,  or  in  case 
of  wreck,  the  value  of  her  wreck- 
age, strippings  or  proceeds,  if  any, 
as  nearly  as  the  petitioners  can  as- 
certain,  and   where   and   in   whose 


possession  they  are;  also  the 
amount  of  any  pending  freight,  re- 
covered or  recoverable.  If  any  of 
the  above  particulars  are  not  fully 
known  to  the  petitioner,  a  state- 
ment of  such  particulars  according 
to  the  best  knowledge,  information 
and  belief  of  the  petitioner,  shall 
be  sufficient." 

Adm.  Rule  55,  S.  D.  N.  Y.:  "If 
a  surrender  of  the  vessel  is  offered 
to  be  made  to  a  trustee,  the  libel 
or  petition  must  further  show  any 
prior  paramount  lien  on  the  vessel, 
and  what  voyages  or  trips  if  any 
she  has  made  since  the  voyage  or 
trip  on  vyhioh  the  claims  sought  to 
be  limited  arose,  and  any  existing 
liens,  arising  upon  any  siich  sub- 
sequent voyage  or  trip,  with  the 
amounts  and  causes  thereof,  and 
the  names  and  addresses  of  the 
lienors,  so  far  as  known;  also  the 
special  facts  on  which  the  rigtt  to 
surrender  the  vessel  ;  Is  claiiiied, 
notwithstanding  such  subsequent 
trip  or  voyage,  and  whether  the 
vessel  sustained  any  injury  upon  or 
by  reason  of  such  subsequent  voy- 
age or  -trip.  ■  Upon  surrender  of  the 
vessel  no  final  decree  exempting 
from  liability  will  be  made  until 
all  such  liens  as  may  be  admitted 


§596] 


LIMITATION    OF    LIABILITY. 


1995 


bility  of  the  ship,  independently  of  the  limitation  of  the  same 
■which  he  claims,  the  petition  must  state  the  facts  and  circum- 
stances by  reason  of  which  such  exemption  is  claimed.* 

The  libel  or  petition  should  set  forth  the  facts  and  circum- 
stances on  which  the  limitation  is  claimed,*  and  pray  proper  re- 
lief. "When  a  petition  is  filed  against  another  vessel,  with 
wliich  the  petitioner's  boat  has  collided,  the  petition  may  deny 
all  liability  by  reason  of  the  collision  and  claim,  in  the  alterna- 
tive, relief  under  the  statute.*  Interrogatories  to  be  answered 
by  a  respondent  may  be  attached  to  the  libel.*  It  should  also 
allege  either  that  the  vessel  is  within  the  district  or  that  the 
owner  has  been  there  sued.*  It  is  doubtful  whether,  when  there 
is  but  a  single  claim  for  damage,  the  proceedings  can  be  in- 
stituted, since  the  limitation  of  liability  may  be  set  up  by  answer 
in  an  action  brought  at  common  law.'    It  is  the  safer  practice 


or  proved,  prior  to  such  final  de- 
cree, to  be  superior  to  tKe  liens  of 
the  claims  limited,  sha,ll  be  paid  or 
secured  independently  of  the  prop- 
erty surrendered,  as  may  be  ordered 
by  the  Court;  and  the  monition  in 
cases  of  surrender,  shall  cite  all 
persons  having  any  claim  upon  the 
vessel  to  appear  on  the  return  day 
or  be  defaulted,  as  in  ordinary 
process  in  rem." 

Adm.  Rule  56,  S.  D.  N.  Y.:  "If, 
instead  of  a  surrender  of  the  vessel, 
an  appraisement  thereof  be  sought 
foi:  the  purpose  of  giving  a  stipu- 
lation for  value,  the  libel  or  peti- 
tion must  state  the  names  and  ad- 
dresses of  the  principal  creditors 
and  lienors,  whether  on  contract  or 
in  tort,  upon  the  voyage  on  which 
the  claims  are  sought  to  be  limited, 
and  the  amounts  of  their  claims,  so 
far  as  they  are  known  to  the  peti- 
tioner, and  the  attorneys  or  proc- 
tors in  any  suits  thereon;  or  if 
such  creditors  or  lienors  be  numer- 
ous, then  a  sufficient  number  of 
tliem  properly  to  represent  all  in 
the    appraisement;    and    notice    of 


the  proceedings  to  appraise  the 
property  shall  be  given  to  such 
creditors  as  the  Court  shall  direct, 
and  to  all  the  attorneys  and  proc- 
tors in  such  pending  suits."  As  to 
pleading,  see  Butler  v.  Boston  &  S. 
S.  S.  Co.,  130  U.  S.  527,  32  L.  ed. 
1017;  Black  v.  So.  Pac.  E.  Co.,  39 
Fed.  565;  The  Garden  City,  26  Fed. 
766;  The  Benefactor,  103  U.  S.  247, 
26  L.  ed.  354;  Providence  &  N.  Y. 
S..  S.  Co.  V.  Hill  Mfg.  Co.,  109  U. 
S.  578,  27  L.  ed.  1038;  The  Lucken- 
back,  26  Fed.  870;  The  Annie 
Faxon,  C.  C.  A.,  75  Fed.  312;  s.  c. 
(P.  C),  66  Fed.  575;  §  561,  supra. 
;  8-Adm.  Rule  56. 

SThe  Sacramento,   131  Fed.  373. 

*Re  Piper  Aden  Goodall  Co.,  86 
Fed.  670.- 

6  The  Murrell,  188  Fed.  727.  See 
supra,  §  581. 

«The  John  K.  Gilkinson,  150 
Fed.  454. 

1  Held  that  they  cannot  in  The 
.Rosa,  (S.  D.  N.  Y.)  53  Fed.  132; 
The  Eureka  No.  32,  (S.  D.  N.  Y.) 
.108  Fed.  672;  The  Lotta,  (D.  S.  C.) 
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for  the  petition  to  sLow  the  existence,  or  the  probability  of  the 
existence,  of  more  than  one  claim  for  damage.'  It  is  not  neces- 
sary to  aver  or  prove  that  the  claims  against  the  vessel  are  in 
excess  of  her  value.' 

One  or  more  of  the  part  owners  may  join  in  a  petition  to 
limit  their  liability  vi^ithout  joining  the  rest.*"  As  soon  as  the 
petition  is  filed  the  court  will  grant  an  order,  either,  appointing 
appraisers  tsi  appraise  the  amount  or  value  of  the  interest  of  the 
owner  or  owners  in  such  vessel  and  her  freight  for  the  voyage, 
or  referring  it  to  a  commissioner  to  take  proofs  of  such  yalue.^^ 

§  597.  Surrender  to  secure  limitation  of  liability.  Where 
an  injury  was  produced  by  the  fault  of  two  vessels  with  the 
same  owner,  both  must  be  surrendered  in  order  to  obtain  the 
benefit  of  the  statute.*  It  -has  been  held  that  whaling  outfits, 
such  as  whaling  gear,  casks,  provisions  and  supplies  are  not 
part  of  the  ship  and  need  not  be  surrendered.*  The  freight  to 
be  surrendered  includes  what  is  paid  for  the  carriage  of  pas- 
sengers,* as  well  as  merchandise.*  Freight  paid  in  advance  un- 
der contracts  which  do  not  require  its  return  in  case  of  loss, 
must  be  surrendered,^  but  not  what  must  be  returned  in  case  the 
voyage  is  not  completed.*  The  earnings  of  the  previous  voyage, 
from  the  home  port  to  that  from  which  the  ship  was  returning 
when  the  loss  occurred,  need  not  be  surrendered.''  A  claim  for 
damages  against  another  vessel  because  of 'a  collision,  which 

ISO  Fed.  219.     Contra,  Quinlan  v.  v.  Hill  Mfg.  Co.,  109  U.  S.  578,  591, 

Pew,    C.    C,  A.,   First   Ct.   56    Fed.  27  L.  ed.  1038,  1043. 

Ill,  5  C.  C.  A.  438;  The  S.  A.  Mc-  §  597.     1  The   San   Rafael,   C.   C. 

CauUey,    (E.  D.  Pa.)    99  Fed.  302;  A.,  141  Fed.  270,  72  C.  C.  A.  388. 

Be  Starin,   (E.  D.  N.  Y.)    124  Fed.  « Swift  v.  Brownell,  Holmes,  467, 

101;  The  Southside,   (S.  D.  N.  Y.)  472. 

155  Fed.  364;.The  Hoffmans,  (S.  D.  8  The  Main  v.   Williams,   152  U. 

N.    Y.)     171    Fed.    455;     Delaware  S.  122,  131,  38  L.  ed.  381,  384,  14 

River   Ferry  Co.   v.   Amos,    (B.   D.  Sup.  Ct.  486. 

Pa.)   179  Fed.  756.  4  La  Bourgog'ne,  210  U.  S.  95. 

«The    Rosa,    53    Fed.    132;    The  S  La  Bourgogne,  210  U.  S.  95,  52 

Eureka  No.  32,  108  Fed.  672.  L.  ed.  973,  affirming  on  this  point, 

STlie  Garden   City,  26  Fed.  766,  C.  C.  A.,  139  Fed.  433;   modifying 

770.    But  see  Delaware  River  Ferry  117  Fed.  261. 

Co.  V.  Amos,  179  Fed.  756.  6  The  Scotland,  105  U.  S.  24,  26 

10  The  S.  A.  McCaulley,  99  Fed.  L.  ed.  1001. 

'La  Bourgogne,  210  U.-S.  95,  52 


302. 


11  Providence  &  N.  Y.  S.  S.  Co.      L.  ed.  973. 
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caused  the  loss,  nmst  be  surrendered.'  Insurance  money  need 
not  be  surrendered.®  It  has  been  held  that  the  owner,  when  he 
owns  the  cargo  as  well  as  the  vessel,  must-  surrender  a  fair 
compensation  for  the  transportation  of  the  former.^"  The 
owner  must  surrender:  in  the  case  of  a  fishing  boat,  the  earn- 
ings of  the  voyage ;  ^*  demurrage  due  and  unpaid ;  ^'  salvage 
due  under  a  contract,  by  which  he  received  a  specified  sum 
for  such  service,  without  deducting  the  value  of  other  ves- 
sels or ,  appliances  in  the  same  service,  which  were  not 
surrendered ;  ^'  but  nqt  an  unliquidated  claim  for  salvage  that 
was  volunteered,^*  nor  any  part  of  an  annual  subsidy,  in  re- 
turn for  which  the  mails  were  transported  and  other  services 
rendered  to  the  Government,  which  had  the  right  to  use  the 
ship  in  case  of  war."  The  value  of  the  amount  surrendered 
and  the  amount  of  the  liability  are  measured  as  of  the  termina- 
tion of  the  voyage,  during  which  the  injury  occurred,'*  When 
the  vessel  is  sunlj,  the  voyage  terminates, *''  unless  the  boat  can 
be  saved  in  whole  or  in  part."  Where  the  vessel, .  immediately 
after  a  collision,  was  surrendered  to  the  underwriters,  who  took 
possession,  and  before  she  reached  port  was  sunk  by  the  negli- 
gence of  her  crew ;  it  was  held  that  she  must  be  appraised  as  of 
the  date  of  the  second  misfortune  and  that  the  amount  realized 
by  the  underwriters  from  the  sale  of  the  wreck  was  the  proper 
measure  of  its  value."  Wages  *"  and  towage,^'  after  :the  injury 
and  before  the  termination  of  the  voyage,  cannot  be  deducted ; 

8  O'Brien  v.  Miller,  168  U.  S.  287,  52  L.  ed.  973;  affirming  in  this  re- 
SOS,  307,  42  L.  ed.  469,  475,  476.  speet,  C.  C.  A.,  139  Fed.  433;  S.  c. 
As   tp   a  right   of   subrogation,   see      117  Fed.  261. 

The  St.  Johns,  lOl'  Fed.  469,  477.  16  The   City  of  Norwich,   118   U. 

9  The  City  of  Norwich,  118  U.  S.      S.  468,  30  L.  ed.  134. 

468,  30  L.  ed.  134.              \^  "The  City  of  Norwich,  118  U,  S. 

10  Allen  V.  MacKay,  1  Sprague,  468,  30  L.  ed.  134;  The  Ahbie  G. 
219.  Stubbs,  28  Fed.  719;  The  George  L. 

11  Whitcomb  v.  Emerson,  50  Fed.  Garlick,  C.  C.  A.,  107  Fed.  542. 
128.     Held  otherwise  as  to  a  wha-  18  The  Abbie  C.  Stubbs,  28  Fed. 
ler,  in  Smith  v.  Brownell>  Holmes,  719,  720;   The  Anna,  47  Fed.  525, 
467.  528. 

"The  Giles  Loring,  48  Fed.  463.  WThe  Great  Western,  118  U.  S. 

13  The    Captain    Jack,    162    Fed.  520,  6  Sup.  Ct.  1172,  30  L.  ed.  156. 

808.  20  The  Abbie  C.  Stubbs,  28  Fed. 

I*  Be  Meyer,  74  Fed.  881.  719,  720. 

16  La   Bourgogne,   210  U.   S.   95,  Si  Ibid. 
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unless  they  are  extraordinary  expenses,  made  in  order  to  earn' 
the  freight,  and  are  in  the  nature  of  salvage,  when  they  may  be 
allowed  the  owner.^^  It  has  been  held  that  salvage  and  general 
average  charges,  which  accrued  subsequently  to  the  collision, 
may  be  deducted  j**'  but  that  the  cost  of  telegrams  concerning 
the  loss,^*  notarial  fees  for  a  protest,*'  and  payments  for  the 
transportation,  comfort  and  benefit  of  the  survivors,*^  cannot. 
There  can  be  no  deduction  from  the  vakie  of  the  vessel  or  from 
the  freight  surrendered  because  of  liens  previous  to  the  in- 
jury;*' neither  for  bottomry,^'  nor  for  mortgage,*^  nor  for 
previous  pilotage,^"  nor  for  wages  of  seamen,'^  nor  for  towage,'* 
previously  incurred.  Where  the  petitioner  contumaciously  re- 
fuses to  put  the  court  in  actual  or  constructive  possession  of  the 
fund  to  be  distributed,  its  petition  may  be  dismissed.**  But 
where  there  is  an  honest  controversy  as  to  how  much  should  be 
surrendered  and  there  is  no  question  as  to  the  solvency  of  the 
petitioner,  the  court  may  permit  him  to  withhold  the  disputed 
sum  pending  an  appeal.'* 

§  598.  Appraisement  in  proceedings  for  limitation  of 
liability.  The  rules  provide  that  upon  the  filing  of  the  petition, 
the  court,  "having  caused  due  appraisement  to  be  had  of  the 
amount  or  value  of  the  interest  of  said  owner  or  owners,  re- 
spectively, in  such  ship  or  vessel,  and  her  freight,  for  the  voy- 
age, shall  make  an  order  for  the  payment  of  the  same  into  court, 
or  for  the  giving  of  a  stipulation,  with  sureties,  for  payment 

88  The  Jose  E.  More,  37  Fed.  122;  Fed.  818,  820;   The  Jane  Gray,  99 

Pacific  Coast  Co.  v.  Reynolds,  C.  C.  Fed.  582,  592;  Barnes  v.  Steamship 

A.,  114  Fed.  877,  52  C.  C.  A.'  497.  Co.,  6  Phila.  479,  2  Fed.  Cas.  No. 

88  The  Abbie  C.  Stubbs,  28  Fed.  1021. 

719.  88  Barnes    v.    Steamship     Co.,    5 

8*  The   Jane   Gray,   99    Fed.   582,  Phila.  479,  2  Fed.  Cas.  No.  1021. 

593.  89  Ibid. 

ssThe  Jane   Gray,   99   Fed.   582,  so  ibid. 

593.  81  The   Jane   Gray,   99   Fed.    582, 

86  Pacific  Coast  Co.  v.  Reynolds,  592 ;    Barnes   v.    Steamship    Co.,    ft 
C.  C.  A.,  114  Fed.  877,  52  C.'C.  A.  Phila.  479,  2  Fed.  Cas.  No.  1021. 
497 ;  certiorari  denied,  187  U.  8.  640,  88  The  Jane  Gray,   99   Fed.   582, 
23  Sup.  Ct.  841,  47  L.  ed.  345;  ap-  592.                  .     ^.  i 

proved  in  La  Bourgogiie,  C.  C.  A.,  83  La   Bourgogne,   210   U.   S.   95, 

139  Fed.  433.           ■  ni^  52  L.  ed.  973,  994. 

87  The  Maria  &  Elizabeth,  12  Fed.  84  Ibi(J. 
627,  630;  The  Leonard  Richards,  41 
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the  said'  owner  or  owners  shall  so  elect,  the  said  court  shall,  with- 
out, such  appraisement,  make  an  order  for  the  transfer  by  him 
or  them  of  his  or  their  interest  in  such  vessel  and  freight,  to 
a  trustee  to  be  appointed  by  the  court  under  the  fourth  section 
of  said  act."  *  The  practice  upon  appraisements  and  the  rules 
regulating  stipulations  for  value  are  ordinarily  like  the  general 
practice  in  admiralty  proceedings  in  these  respects.*  It  is  the 
better  practice  to  serve  notice  of  the  hearing  upon  the  appraisal^ 
upon  the  parties  liability  to  whom  is  sought  to  be  limited ;  ^ 
but  an  appraisement  ea;  parte  is  not  void.*  The  vessel  is  valued 
as  of  the  date  of  the  termination  of  the  voyage  upon  which  the 
loss  occurred.*  When  the  vessel  is  sunk,  the  voyage  terminates.® 
If  the  vessel  has  deteriorated  in  value,  while  used  by  the  owner 
for  a  considerable  time  after  -the  claims  arose,  the  owner  is  re- 
sponsible for  the  reasonable  value  of  the  vessel  when  the  liabil- 
ity was  incurred,''  Deductions  from  her  present  value  on  ac- 
count of  additions  made  since  an  accident  occurred  should  be 
made  at  their  value  at  the  time  of  the  appraisal,  not  at  their 
cost.'  Where  a  bond  for  value  -is  given  by  the  petitioner  it 
must  cover  the  value  of  the  vessel  at  the  time  she  ended  her  voy- 
age.® There,  can  be  no  deduction  because  of  freight  then  pend- 
ing or  unadjudicated  claims  for  salvage  or  for  general  aver- 
age, although  these  claims  might  be  entitled  to  precedence  over 
thereof  into  court  whenever  the  same  shall  be  ordered;  or,  if 
other  claimants;  for  such  other  claimants  have  the  right  to 
contest  the  same.^"  The  question  of  interest  is  in  the  discretion 
of  the  court.**  When  a  bond  or  stipulation  for  value  is  given, 
interest  runs  from  the  date  of  the  same  **  which  should  provide 
therefor.*'  Where  the  ship-owner  sets  up  the  statutory  limita- 
tion by  an  answer  without  surrendering  the  vessel  or  giving  a 

f  598.     1  Adm..  Rule  54.  '  The  Passaic,  190  Fed.  644. 

s  Supra,  §§  571,  573.  *  The  Captain  Jack,  162  Fed.  808. 

3  The  George  L.  .Garliok,  C.  C.  A.,  9  The  H.  F.  Dimock,  186  Fed.  662. 
107  Fed.  542.  "Ibid. 

4  The   Abbie   0.   Stubbs,   28   Fed.  "  The  Scotland,  118  U.  S.  507,  30 
719;   The  George  L.  Garlick,  C.  0.  L.  ed.  153. 

A.,  307  Fed.  542.  la  Smith  v.  Booth,  112  Fed.  553; 

6  Re  Morrison,  147  U.  S.  14,  34,  The  George  W.  Roby,  C.  C.  A.,  Ill 

37  L..  ed.  60,  67.  Fed.  601. 

8  Ibid.;    The    H.    F.    Dimock,   52  is  Be  Harris,   C.  C.  A.,  57   Fed. 

Fed.  598.  243. 
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bond,  interest  is  charged  on  the  value  of  the  vessel  from  the  date 
of  the  injury. ■'^  Otherwise,  except  under  extraordinary  cir- 
cumstances, interest  against  the  owner  is  charged  only  from  the 
date  of  the  decree.^' 

§  599.  Injunctions  in  proceedings  to  limit  liability. 
When  proceedings  for  the  limitation  of  liability  are  instituted, 
the  court  has  the  power  to  enjoin  all  proceedings  against  the 
vessel  in  any  other  court,*  even  when  the  same  have  been  al- 
ready instituted.*  Such  an  injunction,  however,  is  not  neces- 
sary, since  the  issue  of  the  monition  has  the?  effect  of  a  statu- 
tory injunction  at  least  to  the  extent  of  superseding  such  pro- 
ceedings in  the  state  courts  should  those  in  the  Federal  court  be 
finally  sustained.'  But  the  Federal  court  has  allowed  an  action 
in  the  State  court  to  be  begun  pending  the  proceedings  to  limit 
the  owner's  liability  in  order  to  stop  the  running  of  the  State 
statute  of  limitations  *  and  where  a  verdict  had  been  obtained  ' 
prior  to  the  institution  of  the  proceedings  for  limitation  of  lia- 
bility, the  court  of  admiralty  gave  leave  to  the  plaintiff  to  enter 
judgment  upon  the  same,  for- the  purpose  of  liquidating  his 
claim ;  *  and  it  was  held  that  this  judgment,  though  not  con- 
clusive, should  be  accepted  as  determining  the  amount  of  the 
plaintiff's  claim,  unless  the  court  was  satisfied  that  it  was  ex- 
cessive.® It  was  held  subsequently  however,  that,  where  the 
action  in  the  State  court  had  not  been  tried,  a  court  of  admiralty 
had  no  power  to  allow  the  question  of  liability  to  be  there  lit- 
igated and  determined  against  the  petitioner's  objections.''  At- 
tachments cannot  be  levied  after  the  Federal  proceedings  liave 

1*  Smith  V.  Booth,  112  Fed.  553.  Pedro,  223  U.  S.  365,  372,- 56  L.  ed. 

16  The  Manitoba,  122  U  S.  97,  30  473,  474. 
L.  ed.  1095,  7  Sup.  Ct.  1158;   The  4  The   Titanic,    C.    C.   A.,    2d   Ct. 

Jose  E.  More,  37  Fed.  122.  Feb.  1913.;  reversing  U.  S.  D.  C.  S. 

§  599:    iThe  Scotland,  105  U.  S.  D.  N.  Y.  .'  " 

24,  .26   L.  ed.    1001;    B,e  Morrison,  5  Davenport  v.  .Winnisimmet  Co., 

147  U.  S.  14,  35;  Moran  v.  Sturges,  C.   C.   A.,   162   Fed.   862;    reversing 

154  U.  S.  256,  270,  38  L.  ed.  981,  The  City  of  Bo-ston,  159  Fed.  257; 

985;  The  San  Pedro,  223  U.  S.  365,  s.  a.,<  The  City  of  Bostoii,  182  Fed. 

372,  56  L.  ed.  473,  474.  174. 

2  Ibid.;  The  Revere,  191  Fed.  253.  6  The    City    of   Boston,    182    Fed. 

3  Providence  &  N.  Y.  S.  S.  Co.  v.  174.     See  Re  P.  Sahford  Ross,  196 
Hill  Mfg..  Co.,   109  U;  S.  578,,  600,  Fed.  921.     •     .  i    .: 

27    L.    ed.    1038,    1046;     The    Sail  7  The  Revere,  191  Fed.  253. 
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iDegun*  When  judgment  is  recovered  in  the  State  court,  the 
amount  paid  cannot  exceed  the  value  of  the  vessel  if  limitation 
i^  allotved.'  'Mo  injunction  will  run  against  materialmen,^"  nor 
against  others,"  who  have  repaired  a  vessel  upon  the  security 
of  the  owner,  so  as  to  forbid  a  suit  in  pefsonafn. 
-  §  600.  Same' — ^Monition.  Upon  the  payment  into  court 
of  theivalue  ascertained,  or  the' giving  of  a  stipulation  therefor, 
or  the  transfer  to  a  trustee,  as  the-  case  may  be,  the  court  inust 
issue  a  monition  against  all  persons  claiming  damages  for  the 
loss  on  account  of  which  limitation  of  liability  is  sought,  citing 
them  to  appear  and  make  due  proof  of  their  claims  at  or  before  a- 
certain  time  to  be  named  in  the  writ,  not  less  than  three  months 
from  the  issuing  of  the  same.  Public  notice  of  the  monition 
must  be  given  as  in  other  cases,  and  notice  must  also  be  served 
through  the  post-office  or  otherwise  as  the  court  may  direct ;  and 
on  the  application  of  the  owners  the  court  will  make  an  order 
restraining  the  further  prosecution  of  all  suits  against  said  own- 
ers, in  respect,  of  any  such  claims.^,  Such  an  order  is  a, bar  to  a 
subp^qiUent  suiton  a  fsla^m  in  aiiother  court,  although  brought 
by  an  ajdminjisitrator  who  had  not  at  that  time  been  apppintecj,* 
§6,01,  Proofs  of  claim  in  proceedings  for  liniiJ:ation  of 
liability.  ;  Proof  of  all  claims  presented  in  pursuance  of  the 
m9^it;pn,,:^UiStlJ6ffl^dp  before  a-  commissioner  to  be, designated 
by  the  court.^  Thetime  to  file  aclaim^ihay  be  extende'cl  affer 
the  expiration  of  the  term  fixed  in  the  monition,  before,*  but  not, 
it  has  been  held,  after  the  final  decree.*  Upon  confirmation  of 
the  commissioner's  report,  after  hearing  any  exceptions  thereto, 
the  inoheys  paid  Or  secured  to  be  paid  into  court,  or  the  proceeds 
of  thei  sh^p  anji  freight,  after  payment  of  costs  and  expenses^  are 

8  The   Titanic,  ,C.   C.  ,'a.',,  2d   Ct.  River  Coniol.,  C.  &  C.  Qo.,  155  F^d. 

Feb.' 1913.,  ,'  '_,     ,  '    '   V  ,  ,  507.    "       '     '        '•'     '   !' 

»Re  V.   Sanford  Ross, ,196   Fed.  §601.     iThe  form   of  the  proof 

92J,.,    ,;    .,  ,  I    .        ^  arid,  proceedings  upon   the  same  is, 

10  The  Leonard  EiehardB,  41  Fed.  regulated  in  S.  p..  N.  Y.^by  Adm. 

S18,  ^22.,     ,.       ■     .,    ,,    ,   :  Rule  58.     See  SMpra,  §  589.  .     ., 

.^IQokey  ^v. /fprt,  ,44    F^d.:364,  «The   City,  of   Boston,    3,59   Fed. 

366J|     ,    ,   ;,,,'.,'    '',V'I''   '  "  '^   .  '  "■'     '  25'7.     ~'  -.    ",,/,'      ",      , 

§  .§fli).     l^djn.^Rule    54;    Provi-  3Dowdell  et.al.  ,v.  United  States 

d^nce  ft^^jr.  Y.  S,  S.,  Co.  .v.rHill  Mfg.,  District    Court   for.  ,Northerli  ,Dis-r 

Co.,;iQ9  U.  S,.  5.1^8,^592,  27  L.  ,ed.  trict  of  California  et  al.,  139  :E,ed. 

1038,  1043.     '     '"  ,,  ,  ,  444.  ,  ,     ,  ,     ; 

s  Seese's    Adm'x   v.   Monongahela 
Fed.  Prac.  Vol.  II.— 126. 
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divideipro  rata  among  the  several  ielaimants  jiii:  proportion  to 
the  amount  of  their  respective  claims  proved  and  confirmedj. 
saving  to  all  parties  any  priority  to  which  they  may  be  legally 
entitled.*  Holders  of  maritime  liens  of  the!  same  class,  which 
have  not  been  forfeited,  are  entitled  to  a  distribution  in  equal 
proportions,  irrespective  of  the  >  date  when  they  issued  process 
or  obtained  decrees.*  In  case  of  a  collision,  ;the  fund  is  dis- 
tributed among  the  parties  thereby  injured,  without  reference 
to  liens  previously  accruing."  Where  there  has  been  a  collision, 
the  owner  of  a  vesseliwhich  was  not  in  fault  can  share  pr&rc^ai 
in  the  fund  with  the  other  claimants  5  but  where  such  vessel  was 
partly  at  fault,  it  will  be  awarded' no  share  of  the  fund  until 
the  claims  of  passengers  .and  Owners, of , cargo  have  been  satis- 
fied.' The  owner  of  a  boat  sunk  in  a  collision  cannot  prove,  in 
in  addition  to  the  value  thereof ,  his  loss  of  earnings  under  an  un- 
expired charter  for  the  season.*  He  can  recover  for  her  "freight 
pending.""  Where  the  vessel  has  not  been  totally  destroyed, 
he  can  prove  aU  the  loss  due  to  the  detention  for  repairs,  which 
may  include  the  profits  of  a  charter,  the  term  of  which  has  not 
yet  begun. *^  Claims  for  salvage^*  for  perssonal' injuries  and 
death  claims  are  barred  by  the  proceedings  and  may  be  proved 
where  a  liability  eisists.^*      "  ' 

§  602.  Answer  in  proceedings  for  thfe  limitation  of  lia- 
bility. The  owner  may  contest  his  liability,  or  the  liability 
of  his-  vessel,  on  the  merits,  for  the  damage  claimed,  inde- 
pendently pf  the  limitation  provided  by  the  statutes,  in  which 
case  he  must  state  in  his  libel  or  petition  the  facts  ^nd  circum- 

4Adm.  Rule  5^.  42],'    17    Sup.    Ci.    610,  '4I    L.   ed. 

6  The  Battjerj  67  fed,  251.  1053;  Mason  v.  Marine  Ins.  Co.,  C. 

6  The    Maria    and    Elizabeth,    12  C:  A.,  54  L.R A.  700,  110  Fed. '452; 

Fed.  627,  630.  The  George  W.  Rpby,  C.  C.  A.,  lU 

'Norwich   &   New   York   Transp.  Fed.  601,  615.   '     '■     ■     ' 
Co.  V.  Wright,  13  Wall.   104,   122,  WThe  San  Pedro,  223  U.  S.  365, 

20  L.  ed.  585;  the  George  W;  Roby,  56  I,,  ed.  473. '      '  ' 

C.  C.  A.,  ill  Fed.  601,  615.  is  Providence  &  N.  Y.   S.'  S.  Co; 

8  the  George  W.  Roby,  0.  C.  A.,  v.  Hill  Mfg.  Co.,  lOa  U.  S."  578,  592, 
111  Fed.  601,  615.  27  L.  ed.  1038,  1043;  Butler  v.  Bbs- 

9  The  George  W.  Roby,  C.  C.  A.,  ton  &' Savannah  S.:  S.  Co.,  130  U. 
Ill  Fed.  601,  615.                   '      '      '  S,  527,  .52  L.  ed."  1017';   La  Bour- 

10 Ibid.  gogne,  210  t'.'S.  95,  52  L.'  ed.  973; 

"The    Umbria,    166   U.    S.    404,      supra,  %  560. 
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stances  by  reason  of  -which  he  claims  exemption  from  liability.^ 
And  any  person  claiming  damages  who  has  presented  his  claim' 
to  the  eommissioiier  pltsiiant  to  the  monition  may  file  ah  answer 
to  the  petition  contesting  the  right  oi  the  petitioner  to  eiither 
ail  exemption  or  a  limitation  of  liability.^  The  answer  must  be 
full  and  explicit  and  distinct  to  each  separate  article  and  sepa- 
rate allegation.*  If  the  party  answering  is  uninformed  in  the 
premises,  he  may  so  state,  and  thus  raise  an  issue  without  ad- 
mitting or  denying;  but  a  denial  must  be  founded  on  infor- 
mation, and,  possessing  that,  the  pleader  must  state  the  facts 
accordingly,  either  positively  or  upon  information  and  belief.'* 
Since  the  ship-owner  has  the  biarden  of  proving  that  the  jaet 
of  negligen<3e  of'  those  in  charge  of  his  vessel,  which  caiised  the 
damage,  was  without  his  privity  or  knowledge,  it  has  been  said 
that  a  denial  of  such  an  allegation'  is  unnecessary,*  but  it  is 
the  safer  practice  to'  include  one.  Where  the  claimant  inter- 
poses such  a  denial  with  the  intention  of  raising  an  issue  of 
fact  and  offering  evidence  thereupon,  he  should  specify  the  acts 
which  he  contends  established,  the  privity  or. knowledge  of  the 
petitioner.^  In  ithe  absence  of  i such!  an  allegation,  they  are 
entiibled  to  cross-examine  any  witnesses  calied  by  the  petitioner 
to  prove  seaworthiness  or  want  of  privity. or  knowledge.*  The 
question,  whether,  a  subsequent  statutCj  such  as  the  Emplsoyers' 
Liability  Act,''  has  removed  a  class  of  persons  from  the  previous 
statutory  right,  must,  it  !has  been  said,  be  raised  by  a  plea  in 
bar;  and -is  waived- by  an  answer  upon  the  merits.*  liiterto- 
gatories  may  ibe  annexed  to  the  answer ;  *  but  it  has  been  held 
thatthe  petitioner  naayxefuse  to  answer  when  the  purpose  of  an 

,  §  602.     iThe  Benefaetor,,  103  1^.  ' .      4  The  Murrell,  188  Fed.  727.  , 

S.   239,  26  t;  ed.   351 ; '  Providence  «  Th^  Murrell,  188  l^ed,  727 ;  The 

&N-.iY.  S.  S.  Oo.  v.  Hill  Mfg.  Co.,  Pere' Marquette  %  203   Fed.  127, 

109  U.  S.  578,  27  L.  ed.  1038.  130. 

.    SAdm..Rule  56.     No  answer  can  6  The  John  H.  Starin,  C.  C.  A., 

he   filed   until   the   claim   has   been  191  Fed.  800.      •           '  ' 

presented.  '  The  Pere  Marquette '^l 8,  '35  St.:  at  L.  65. 

203  Fed.' 127.  8  The  Passaic,  190  Fed.  644;  649. 

SjRIe  Davidson  S.iS.  Co.,  133  Fed.  'La  Bourgogne,  104  Fed.  823,  a 

41] ;    The   Pere  Marquette   18,'  203  mdst     inequitable     decision.       See 

Fed.  127.    See  §  575,  siipra.  supra,  §  581. 

Sa  Re  Davidson  S.  S.  Co..  133  Fed. 
411,  414. 
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interrogatory  is  to  show  that  he  violated  a  statute,  which  imposes 
a  penalty."  >  ^   •  / 

§  603.  Trial  of  proceedings  for  limitation  of  liability. 
On  the  issues  thus  joined,  i  the  parties  proceed  to  trial. ;.,  The 
court  first  tries  the  case  on  the'nierits,  and  if  it  finds  the 
petitioner  liable  for  the  loss  or  damage  claimed,  then  tries 
the  question  of  the  .petitioner's  right  to  a  limitation  under  the 
statutes.^  The  issue  of  a  vessel's  liahility  to  thg  claimanl^ 
must  be  raised  by  separate  issues,,  in  conformity  with  the  gen- 
eral requirements  applicable  to  pleadings  in  admiralty.^  The 
proof,  required  in  support  off  the  petition,  that  any  liability  in- 
curred with  without  the  privity  or  .knowledge,  of  the  petitioner 
does  not  reach  the  subsequent  issue  of  liability  of  the  vessel 
for  individual  (3laims  sought  to  be  proved.  The  right  to  contest 
this  is  reserved  to  the  petitioner.  This,  issue  should  be  presented 
by  appropriate  pleiadings  conforming  i  to.  the  general  practice  in 
admiralty.  The  claimant  is  required  to  allege  and  prove  a 
cause  of  action  as  in  an  original  suit.*  Where  a  decree  dismiss- 
ing a  petition  for  the  limitation  of  liability  was  reversed  and 
the  cause  remanded  with  instructions  to  adjudicate  the  rights 
of  this  parties  and- to  take  such  proceedings  as  were  fiofc  incon- 
sistent with  the  opinion  of  the;  court  of  review;  it  was  held 
that  this,  merely. .established  the  right  to  limitation  and  that 
the.  claimant  must  prove  that  she  had  a  right  to  recover  and  to 
what  extent.*  Where  the  liability  of  the- petitioner  has  been 
adjudicated  in  a  previous  suit,  that  cannot  be  contested  in  a 
proceeding  for  a  limitation  of  the  same.*  A;  motion  to  consoli- 
date proceedings  for  the  limitation  of  liability,  beguii  inde- 
pendently by  the  owners  of  each  of  two  vessels  in  collision, 
was  denied,*  but  it  was  held  that  upon  the  appointment  of  a 
commissioner  to  take  proofs  of  claims  for  damages  in  one  of 

"  Ibid.  s  Re  Davidson  S.  S^  Co.,  .133  Fed. 

§  603.     liJe  Davidson  S.  S.  Co.,  411. 

133   Fed.  411.     See  La  Bourgogae,  *  The.  Tommy,  168  Fed.  563. 

100  Fed.  232,  233.     By  Adm.  Rule  » The    Maria    and    Elizabeth,    12 

57,  S.  D.  N.  Y.,  the  issues;  are  not  Fed.  627.    See  The  Kaiser  Wilhelm 

heard  until  the  publication  of.  the  der  GrOsse,  175  Fed.  215. 

monition,  unless  otherwise  ordered.  6  The   City   of   Boston,    182   Fed. 

^Re  Davidson  S.  S.  Co.,  133  Fed.  171.                                   .,  . 
411,  412. 
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the  proeeedings,  the  owner  of  the  other  vessel  shoiild  be  brought 
in  by  notice,:  sinee  he  was  liable  to  contribution  if  the  claim 
was  established  and  enforced.'  It  has  been  said  that  a  judgment 
upon  a  cilaim,  entered'  before  the  proceedings  are  instituted,  is 
res  adjudicatdj:^  -hut  a  verdict  previously  rendered  is  merely 
advisory';,^  althouigh  it  has  been  said  that  it  should  be  ioUowed 
by  the  court.  Unless  it  appears  to  be  excessive:^**  Where  a 
District  Court  has  acquired  jurisdiction  of  a  proceeding  for 
limitation  of  liability  for  a  claim  for  damages  on  which  the 
owner  has  sued  in  another  district,  the  claimant  cannot  defeat 
such  jurisdiction  by  appearing  specially  and  offering  or  at- 
tempting to  reduce  the  amount  of  his  claim  below  the  appraised 
value  of  the  vessel  and  her  pending  freight. ^^  A  decree  in 
admiralty  in  proeeedings  for  limitation  of  liability  adjudging 
the  rights  of  the  parties  and  referring  the '  cause  to  a  commis- 
sioner to  take  testimony  on  claims  for  damages  is  reviewable  on 
an  appeal  taken  after  the  entry  of  a  rfinal  decree  on  the  com- 
missioner's report  although  the  time  for  taking  an  appeal  from 
the  first '  decree  has '  expired,  such  decree  being  in  its  nature 
interlocutoryi"      ' 

§  604.  Summary  proceedings  to  collect  sailors'  wages. 
The  Revised  Statutes  provide  that  "the  master  or  ovraer  of 
every  vessel  making  voyages  from  a  port  on  the  Atlantic  to 
a  port  on  the  Pacific,  or  vice  versa,  shall  pay  to  every  seaman 
his  wages  within  two  days  afiter.  the  termination  of  the  agree- 
ment, or.  at  the  tiiine  such  seaman  is  dischairged,  whichever  first 
happens;  and  in  the  case  of  vessels  making  forei^  voyages 
within  three  days  after  the  cargp  has  been,  delivered,  or  within 
five  days  after  the  seaman's  dj^c^arge,  ;^hiclv gver  j first  happens; 
and,  in  a,ll  cases  thie,  seamap,,  g_h^.llj  at  the  time  of  his  .discharge, 
be  entitled  to  be  paid  on  account  a  sum  equal  to  one-fourth  part 
of  the  balance  due;  to  him.    Every  master  or  owner  who  neglects 

7  Ibid.  11  The    John    K.    Gilkinsoh,    150 

a  Re  V.   Sanford  Ross,   196   Fed.  Fed.  454.                                        ' 

921,  923.     See  The  Kaiser  Wilhelm  «  La  Bduirgogne,  210  U.  S.  95,  52 

der  Grosse,  175  Fed.  215.              "  Fed.    973,   affii'miiig   on   this   pdint 

9  The  City    of   Boston,    159   Fed.  C.  C.  A.,  139  Fed.  433.    See  §  695, 
257,  182  Fed.  174;  The  Bevere,'191  infra. 

Fed.  253.      •  "  •' 

10  The  City'  of  Boston,  159  Fedi 
257,  182  Fed.  174. 
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or  refuses  to  make  payment  in  manner  hereinbefore  mentioned, 
without  sufficient  cause,  .shall  .pay  to  the  seaman  a  sum  not 
exceeding  the  amount  of-  two  ■  days'  pay .  for  each  of  'the  days, 
not  exceeding  ten  days;  during  which  payment  if  delawed 
beyond  the  respective  periods;  which  sum  .shklli be  recoverable 
as  wages  in  any  claim  made  before  ih&  court.  .[But\the,  .section 
shall  not  apply  to  the.  masters  or  owners  of  any  vessels  the 
seamen  on  which  are  entitled  to  share  in  the  profits  of  cruise 
or  voyage."^  "JSTo  wages  due  orr  accruing  to  any  seaman  i6r 
apprentice  shall  be  subject  to  attachment  or  arrestment-. from 
any' court;  and  every  payment  of  wages  to  a  seaman'  or  ap- 
prentice shall  be  validi  in  law,  notwithstanding  ■  any  preyious 
sale  or  assignm'ent  of  wages!  or  of  an  attachment,  incumbrance, 
or  arrestment  thereon ;  ^  and  no  ^ssign-ipeflt  or  sale-,  of  wages,  or 
of  salvage,  made  prior  to  the  accruing,  thereto,  shall:  bind  the 
party  making- the  same,  except  such  advantage,  securities  as  are 
authorized  by  this  Title."  ^  :  "No  sum  exceeding  one  dollar  shall 
be  reteoverable  from  any  seaman;  by  any  one  person,  for  any 
debt,  contracted  during  the  time:  eaiGhitseaman  shall  actually 
belong  to  any  vessel,  until  the  voyage  for  which  ,suGh  seaman 
engaged  shall  be  ended.",'  'Whenever  thecwages.rof)a,ny  jsea- 
man  arenot  paid  within  ten  days  after  the  time  when  the  same 
oughtftb.be  paid  according,  to  ithe  provisions  of  this  Title,  or 
any  dispute  arises  between  the  master  and,. seaman  toucl^^ing 
wages,  ithe  district  judge  for  the  judicial' district  where  the 
vessel  is;'  or  in  case  his  rdsidienee  be  more  than  fthajee  miles  i  from 
the  place, -or  he  be  absent  from  the  place  ofi  his  residence;  then 
aiiy  judge,  or  justice  of  the  peace,  or  any  commissioner  of  a 
Circuit  Court,  may  sum-mbn  the  master  of  such  Vessel  to  appesir 
before  him, 'to' show  cause  why 'pirocfeiss  should  libt  issue  against 

■   §'604.     lU.    S.    K.    S.,    §  '4536,:  mite,   18  '  Fed.:. S'Sl;    Black   Tt:  The 

See   The   Ocean    Spray,   4    Sawyer,  Louisiana,  2  Pet.  Adm.  268.    In  S. 

105;.  Qojfert  y.  Tie  Bi:ig  Wexfnrds,  D.   N.  Y.,   Adm.   Rules   51;  ^nd'  52 

3  Fed.  577;  Moore  v.  Neafle,i  3  Fed.  £iuthorize   suinnia;:y  .proceedings   in 

650;   The.  Minna,  11^  i^ed,  759;  and  aill   cases   where   the  matter   in  4e- 

npte;  Thp  Ole  Olegon,;  ,20  ,Ped.  384;  riiand  doe^ ;  noi  , exceed  fifty ,  (ioll^rs 

The  Modoe,.20  Fpd-.i3S8;  TJie  Wav-  .and  .regulate,  :^he  ,, practice  „of  lithe 

derer,  20  Fed.  655;  Thorson  v.  ,Pp-  same.  ,  ,,;        - ;'     ;  y.     f,.-,;   ,^,      ,-.. 

terson,    14    Fed.    742;    Boulton    v.  2  U.  S.  R.  S.,  §  4536.       J 

Moore,  14  Fed.  922;  The  Pacific,  18  j,5?IJf.5S.  R„^.,f^  4537^    ,',,:;  .; 

Fed.    703;    Marsland   v.   The   Yose-  *^                                ,-;                        ... 
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such  vessel,  her  tackle,  apparel  and  furniture,  according  to  the 
course  of  adiniralty  'courts,  to  answer  for  the  wages."  *  ' 

"If  the  master  against  whom  such  summons  is  issued  neglects 
to  appear,  or,  appearing,  does  not  show  that  the  wages  are  paid, 
or  otherwise  satisfied  or  forfeited,  and  if  the  nlatter  in  dispute 
is  not  forthwith  settled,  thie  judge  or  justice  or  commissioner 
shall  certify  to  the  clerk  of  the 'District  Court  that  there  is 
suflScient  caUse  of  complaint  whereon  to  found  admiralty  process 
and  thereuporl'the  clerk  of  such  court  shall  issue  process  against 
the  vessel,  and  the  suit  shall  be  proceeded  on  in  the  court' and 
fihal  judgment  shall  be  given  according  to  the  usual  course  of 
admiralty  courts  in-  such  cases.  In  such  suit,  all  the  seamen 
having  cause  of  complaint  of  the  like  kinds  against  the  same 
vessel,  shall  be  joined  as  complainants;  and  it  shall  be  incum- 
bent, on  the  master  to  prpdUce  the  .contract  and  log  book,  if  re- ' 
quired,  to  ascertain  any  matters  in, dispute;  otherwise  the  com- 
plainants shall  be  permitted  to  state  the  contents  thereof,  and 
the  proof , of  the  contrary, shall  lie  on  the  master.  ;  But  nothing 
herein  contained  shall  prevent  any  seaman  from  maintaining, 
any  action;  at:  common  law  for  the  recovery  of  his  wages,  or 
having  immediate  process'  out  of  any  court  having  admiralty 
jurisdiction  wherever  any  vessel  may  be  found,  in  case  she  shall 
have  left-  the  port  of  delivery  where  her  voyage  ended,  before 
payment  of  the  wages,  or  in  case  she  shall  be  about  to  proceed 
to  sea  before  the  end  of  ten  days  next  after  the  delivery  of  her 
cargo  or  ballast."*  "This 'is  an  enabling  statute;  it  affords 
a  cumulative,,  not  an  exclujsive  remedy;  it  is  permissive  not 
imperative."  -  ;  The  seamen  may,  without  pursuing  the  remedy 
authorized  by  these  statutes;  libel  the  vessel  at  once.'  A  libel 
will  not  necessarily  be  dismissed  because  prematurely  brought, 
if  substantial  justice  can  be ;  done  under  it,*  It  is  doubtful 
whether  a  delay  of  ten  days  can  be  exacted  where  a  seaman  is 

4U.  S.  R.  S.,  §  4546.  Barker,   19   Fed.  332;   The  M.   W. 

5U.  S.  R.  S.j  §  4547i  Wright,  1  Brown  Adm.  290. 

e  The    Shelbourne,    30    Fed.    510.  '  The  Elihu  Thonipson,  139  Fed. 

See   also    The   Waverly,    7   Bisaell,  89. 

465,  Fed.  Gas.  No.  17,301;  Murray  8The  L.  B.   Show,   15  Fed.  282. 

V.  Ferryboat,  2  Fed.  86;  The  Edwin  See  MeGarty  v.  The  City  of  New 

Post,    6    Fed.   206;    The   Frank   C.  Bedford,  4  Fed.  818. 
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absolutely  dischargedi'  A  dispute  does  not  ai-ise  within  the 
statute  so  as  to  authorize  a  mariner  to  sue  before  the  ten  days, 
when  he 'has  demanded  his  wages,  and  the  owner  has  refused 
to 'pay  until  the  expiration  of  the  ten  days.*"  Where  a  minor, 
who  contracted  to  serve  on  his  owii  account,  has  no  parent  or 
guardian  to  receive  his  wages,  courts  of  admiralty  will  permit 
him  to  sue  in  his  own  name.  *^  Matters  in  bar  may  be  set  up 
in  the  answer  and,  urged  at  the  final  hearing, ,  although  not 
presented  in  the  prelinjinary  hearing,  before  the  magistrate, 
upon  the  summons.  That  hearing  is  not  intended  to  preclude 
the  owner  from  interposing  a  si^bstential;  defense  upon  the 
merits,  which  he  has  not  set  up  on  such  preliminary  hearing. 
The  silence  of  the  defendant  then  is  no  implied  waiver ;  nor  is 
the  decision  of  the  magistrate,^  as  to  the  sufficiency  of  the  cause 
shown  conclusive.^*  Sailors  are  cbmpeteiil;  witnesses  for  each 
other.'*  The  exfecutioh,  by  the  niaster,  of  a  bill  of  sale  of  the 
vessel,  to  a  claimant,  does  not  render  hiih  an  incotapetent  wit- 
ness for  the  libelant  in  a  suit  in  rem  for  wages.'*  In  the 
absence  of  shipping- articles,  the  testimony  of  the  master  is 
sufficient  to  establish  the  time  of  each  seaman's  service  and 
the  amount  of  wages  due. '^  The  discharge  of  the  seamen 
may  be  established  'by  circumstantial  evidence.'®  The  fact 
that  the  master  or  owner  delays  unloading  the  vessel  beyond  a 
reasonable  time  may  be  regarded  as  equivalent  to  a  discharge.''' 
The  burden  to  show  a  discharge  before  the  unlading  is  upon' the 

9  The  Cypress,  1  Blatchf.  &  H.  83,^         la  TJie;  Warrington,  1  BlatoM.  &, 
Fed.  Cas.  No.  3,530;  The  Warring-      H.  335,  Fed.  Cas.  No.  17,208. 

tori,  1  Blatchf.  &  H.  335,  Fed.  Cas.  '  13  lie  Cypressj'  X  Blatclrf.'.  &  h!.* 
No.  17,208;  '  Collins  v.' Nickerson,  1-  -  83,  Fed.  Cas.  No".  3,530;  The  Susan; 
Sprague,  126,  Fed.  Cas..Np.  3,016.      3  Ware,  222,  Fed.  Cas.  No.  13^631; 

10  The  Commerce,  1   Sprague,  34  ^    The  Cabot,  1  Abb.  Adm.  1.50,  Fed. 
Fed.  daa!  No.  3,0^4.^     "      ''     '     ''   'Cas.     No.    2,277;     Walsh    v.     The 

"The  David  Faust,  1  Ben.' 183. '  ■  Loiiisiana,  4  Fed.  751.            '    "     '' 

See  Gifford-v.  KoUock,  3 -Ware,  45,  .  ;:    "The  Trial,  1  Blatchf.  &  H.  94, 

Fed.   Cas.   No.   5,409;    McGinnis   v.  Fed.  Cas.  No,  14,170. 

The  Granjk  Turk,  2  Pittsh,  Eep.  326,  -"  The  Trial,  1  Blatchf.;  &  H.  94, 

Fed.  Cas.,No.  8,800;  Wioks  v.  ElJ-is,  Fed.  Cas.  No,"  14,170. 

Abb,     Adm.    444,     Fed.  :  Gag.'   No.  "  The  Pa-vid  Faust; '  1  Ben.   183. 

]  7,614;  Coffin  v.  Shaw,  21  Law  Rep.  ^itTJje  Eagle,  01c.  232,  Fed.  Caa; 

463,  Fed,   Cas.  No..  2,951;'  Lovsrein  No.  4,233,;. 

V.  Thogipspp,  1  ;Spr£|,guej  355',  Fed.;  :.    ,      ,'       ^              '   ,         , 
Cas.  No.  8,557;   Luscpmi  v.  Osgood, 
1  Sprague,  82,  Fed.  Cas.  No.  8,608. 
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•seamen,  and  the  oath"  of  a  seaman  alone  was  held  not  to  be 
sufficient  to  establish  it.^'  A  receipt,  purporting  to  be  "in  full 
of  :alli  debts,  dueS  and  deSmands,"  is  not  conclusive  ttpon  the 
sailor;  since  it  may  be  shown  that  it  was  given  under  duress, 
fraud  or  mistake.^*  The  owner  ca!nhot  insist  that  the  mariner 
sign  a  receipt  in  full  as  a  condition  for  the  payment  of  the 
wages.*'  It  is  sufficient,  to  show  a  reasonable  ground  of  belief 
that  the  vessel  is  about  to  proceed  to  sea  within  ten  days.*^ 
The  respondent  cainnot  avoid  the  payment  of  costs  by  settling 
with  the  libelant, '  without  the  knowledge  of  the  latter's  proc- 
tors.** A  set-off  of  indebtedness  for  a  house  was  hot  allowed.** 
It  has  been  held  that  jurisdiction  under  the  statute  may  properly 
be  exercised  by  a  United  States  Oommissioner.**  It  is  doubt- 
ful whether  a  District  Court  has  jurisdiction  of  an  appeal  from 
such  proceedings  before  a  commissioner.**  It  has  been  held 
that  these  sections  do  not  override  plain  treaty  stipulations  with 
a  foreign  power.*'  When  the  suit  is  continued,  all  the  seamen 
must' be  joined  as  complainants.*''  "The  right  of  a  seaman  to 
his  wages  is  perfect  npon  the  completion  of  his  service,'  and 
before  the  statutes  if  payment  was  refused,  he  could  have 
instantly  commenced  a  suit  in  personam  against  the  owners  or 
master,  or  in  rem  against  the  vessel  or  freight.  The  statute 
affects  only  one  of  these  remedies,  viz.,  against  the  vessel.  It 
does  not  touch  suits  in  personam  or  against  the  freight.  By  the 
statute,  as  a  general  rule,  no  proceeding  can  be  had  against  the 
vessel  nntil  ten  days  after  the  right  to  wages  has  accrued.  But 
there  are  three  events  in  which  such  proceedings  may  be  had 
within  the  ten  days;  viz.,  if  a  dispute  has  arisen,  if  the  vessel 
has  departed  from  her  port  of  discharge  or  if  she  is  about  to 
proceed  to  sea.    In  the  last  two  cases  the  statute  is  inoperative 

18  The  Eagle,  01c.  232,  Fed.  Cas.  2S  The  Two  Brothers,  4  Fed.  158. 
No.  4,233.  84  The   Jefferson   Borden,    6   Fed. 

19  Jackson    v.    White,    1    Peters      301. 

Adm.    179,    Fed.    Cas.    No.    7,151;  ^BThe  Eagle^  01c.  232,  Fed.  Gas. 

Whiteman  v.  The  Neptiifte,  1  Peters  No.  4,233. 

Adm.  180,  Fed.  Cas.  No.  17,569.  ze  Th^    Salomoni,    29    Fed.    534. 

29  The  Cominerce,  1  Sprague,  34,  See  §  560,  s%pra. 

Fed.  das.  No.  3,054.  s^U.  S.  R.  S.,  §  4547;  The  Mer- 

81  The  Trial,  1  Blatchf.  &  H.  94,  chant,  Abb.  Adm.  1,  Fed.  Cas.  No. 

Fed.  Cas.  No.  14,170.  9,434;  Oliver  v..  Alexander,  6  Peters, 

88  The  Ontonagon,  19  Fed.  800.  143,  8  L.  ed.  349. 
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and  the  rlglit  to  process  is.  the  same  as  if  it  had  never  been 
passed.  The  expiration  of  ten  days^  and:  a;  dispute . having 
arisen,  are  by  the  act- made  equivalent  to  each  other;  and  upon 
the  happening  of:  either  the  new  proceeding  by  summons  to 
the  master ;is  authorized,  but  not  required.  The  aict  is  in.this 
respe,ct  permissive,'  not  imperative.  ,;  The  i  judge  may  order  [pro- 
cess against  the  vessel,  vcitbout  previous  summons  to  the- master. 
In  the  absence  of  the  judge,  the  clerk  may: issue  process, a,ceord- 
ing  to  rules  prescribed^ or.  instructions  given  by  the  judge.'?'' 
§  605.  Proceedings  in  prize  causes.  The  DiBtrict  Court 
have  original  and  exclusive  jurisdiction  in  prize  causfes.^  The 
Prize  Act,  passed  by  Congress  June  30,  :1§64,  now  embodied 
in  Title  LI V.  of  the  Eevised  Statutes,'  authorizes ;  the  District 
Courts  to  appoint  ,three  prize-commissioners  in  each;  district, 
one  of  whorc!.  must  be, a  retired; Jiayad  oijScer.'  It  is  their  duty 
to:  receive  from  the.  captors  the  documents  found  on  board' the 
captured  ship,  or  having  reference  to  the  captured  property^ 
and. return  them; to  the  court  vsrith  the  affidavit  of  the:prize- 
inaster  that  they  are  in; the  same  condition  as  deliveiredi  to  him ; 
also'  to  examine  the  prize  property  as  soon  as  it  comes  within 
the  district,  secure  it  by  seals,  and  report  to  the  .court  whether 
any, part  of  it  is  in  a  condition  requiring  immediate  sale,  and 
anything  relating  to  its  condition,  custody,  or  disposal  which 
may  require  action  by. the  court.  They  are  also  required  to 
take  the,  depositions  of  the  persons  c^ptiired  with,  or  whp  claim, 
tlie  captured  property,  upon  standing  interrogatories  prescribed 
by  the,  court*      ,  ,.      ,'.-.'-,i  ■■    ,:   -:.-.       ■.,■,(■;  ■.-,.;       ■.  ' : 

These ;  depositions  are  returned  by  the  commissionjer  to  the 
court,  and,  with  the  documentary  evidence  o|3t,a,ined  from  tlje 
captured  property,  constitute  the  only  evidence  on  ;w^liich  tlje 
cause  is  heard  in  the  first  instance.  If  upon  this  evidence  the 
case  lis  doub.tful,;  the^  court  ;may  require  further  proofs.,  to  be 
taken;  but. in  no  case  are  witnesses  examined  orally  before  the 
court.^  ' 

At  aiy'  time  afteif  the  property  is  brought  within  the  juris- 
ts The  WiUiam  Jarvis,  1  Sprague,  4U-  S,  Jl.  S.,  §  4622. 
485,  498.  fi  The  Dos  Hermanos,  2  Wheat. 
§  605.,  lU.  S.  R.  :S.,  §563,  cl,  8.  7.6,  4,  L.  ed.  189;  The.  Sir  William 
21J.,S.  E.  S.,'§§  46'].3-4652.  ,.  JPeel,  5  Wall.  517,,  18,  L.  ed.  696; 
8U.  S.  E.  S.,  §  4'621.                    ,       The,  Ambrpae,  Light,  25  Fed.  408. 
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dictioii  of  the  court  a-libelriiay  bfe  filed  for  its  condemnation.* 
The  proceeding  must  be  in  rem.  Where  the  capture  has  been 
made -by  a  public  vessel  of  the  Umited  States  the  libel  is  filed  iin 
the  name  of  the  United  States 'by  the  district  attorney.''-  Where 
the' capture  is  made  by  a  privateer  the  proceeding  is  begun  in 
the  name  of  the  captors  by  their  own  proctors. 

Upon  the  filing  of  the  libel  a'  mbnition  will  issue;  which,  in 
case  the  captured  property  is  in  port,  is  served' by  the  marshal 
in  the  same  way  as  in  proceedings  for  forfeiture  under  the 
revenue  laws.  If  the  prdperty  is  not  in  port,  as,  for  example, 
where  it  has' been  carried  into  a  forsifgn  port  and  there  delivered 
upon  bail  by  the  captors,  the  moiiition  must  be  served  on  the 
parties  in  interest,  their  agent,  or  proctor,  if  known  to  reside  in 
the'  district;  otherwise  by  publicatioii  daily  in  one  of  the  news- 
papers of  the  port  for  ten  sticcessive  days  preceding  the  return.* 

Any  person  interested  in  the  property  who  wishes- to  cdntest 
the  capture  or  procure  restitution  of  the  property' captured, 
must  file  a  claim  thereto  under  oath.  If  on  ithe  return-day  no 
claiffi'i&iinterposed,  a  default  will  be  entered,  and  the  property 
condemned.  iSuspension  of  proceedings  for  a  year  and  a  day 
after  the  default  is  allowed  only  where' it  is  doubtful,  upon  the 
evidence,  whether  the  captured  property  beloiigs  to  the  enemy 
or  is  neutral.'    '   '  is;.-    ro  :-,    ;,>     . 

Prize  property  will  not  bei  delivered  to  the  claimant  on  stip- 
ulation,'deposit,  or  other  security,  except  where  there  has  been 
a  decree  of  restitution  and  the  captors  have  appealed  therefrom, 
or.  where  the  court,  after  a  full  hearing  on  the  preparatory 
proofs,  has, refused  .1;o,eppdfmn. the  property,  and,  has  given,  the., 
captors, leave  to,  take. further  proofs,  or  ,whpre  the  claiman,t. sat- 
isfies the  court  that  the  property  has  a  peculiar  and  intrinsic 
value,  to  him,  independent  o£its  market  value,.  ■  In. such  a. case 
the  court  may  deliver  the  property  on  stipulation  or  deposit  of 
its  value^  if  satisfied  that  the  rightS' and  interests  of  the  United 
States  and  the' captors,  pr  of  other  claimants,  will  not  be 
prejudJLced  thereby;  but, a  satisfactory  apprais.qment. must  first 
be  made,  and,  an  opportunity  given- to  the  district  attorney; and 

em  S.  R.  S.,  §  4618.  aPrize  Rules  Si  D.  of  N.  Y.,  Rule 

.''The  Palmyfa,  12  Wheat.  1,6  L.  44.  ■     ,     : 

ed.  531;   Jeckef  v.  Montgomeify,  18  9  The    Julia,    2  "Spra.    164;    The 

How.  110,  124,  15  L.  ed.  311,  317.  Falcon,  Blatehf.  Prize  Cas.  52. 
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the  naval  prize-commissioner  to  be  heard'  as  to  the  appointment 
of  appraisers.^" 

By  consent  of  the  captors  and  claimants,  or  upon  proof  thiat 
the  cargo  is.  perishing,  peri&able,  or  liable  to  deteriorate  or 
depreciate,  or  whenever  the  costs  of  keeping  the  same  are  jdis- 
,  proportionate  to  its  value,  the  court  v?ill  order  a:  sale ,  by  :the 
marshal,  the^  proceeds  of  which  mtiist  be  '  deposited  with .  the 
assistant  treasurer  nearest  .to  the  place  of,  sale,  subject  to  the 
order  of  the  court.^  ,   X     ..  .,:   i 

The  decree  ,of  the  coiirt  is  -either  for  condemnation  or  for 
acquittal;  and  restitution.  :  &  case  of  condemnation  the.  court 
will  order  testimony  to  be  I  taken  to  show  who  are  entitled  to 
share  in  the  diBtrihution,  an^  upon  such  testimony  <  will  make 
the /final  decree.  In  case  of  acquittal  the  court  will  decree  de- 
livery of  the  property  or  its  proceeds,  if  it  has  been  .sold,  to 
the  claimant,  and  may ': award  damages' against  the  captors, 
which  will  be  a-ssessed  by  commissioners  appointed  on- motion.** 
Wihere  there  was  probable  cause  for  the  seizu^re,  damages  are 
denied.*'  An  appeal  lies  from'  the  final  decree  of  (the  i  District 
Court,  direct  to  the  Supreme  Court,  irrespective  of  the,  amount 
involved. '*  I  Itiiiust  be  taken  withiu' thirty  days  after  the  render- 
ing of  the  decree.*^ :- 1  .,.•,,!,       ",,     I      ,!•;•,;;    , 

§  606.  Proceedings  on  seizures.  The  Judicial  Code  pro- 
vides that  the  District  Courts  of  the  United  States  shall  have 
original  jurisdiction  "of  all  suits' and  proceedings  for  ^he'  en- 
forcement of  penalties  and  forfeitures >incurr^d  undfer  any  law 
of  the  United  States."'*  Proceedings  for  the 'condemnation  and 
sale  of  goods  are  in  rem.  Whete'  the  seizure  is  taade  on  land, 
the  court  sits  as  a  court  of  law  with  a  jury;  *  where  the  seiztiJe 

10  U.  S.  E.  S., '§  4626.  i  '  w  The  Thompson,  3  Wall.  155,  IS 

11  U.  S.  R.  S.,,  §§  4627  and  4629;       L.  ed.  55.: 

The    Pioneer,    Blat?^.,   P.rize  ,,Ca3., ,;.     ,1*26  St.  at  L.  827,  §  5;  The  Pa- 
61;    The    S^rah    and    CarojinCj    id.      (luete  Habanp,,  175  U.  S,  677j  44  L.^ 
•  123.    "        '"'  '"      "■''"    ''  '"     '"'  "'  .^ed.  320.  "'"      '  '    '  '"     '""'" 

12  The    Anna    Maria,    2    Wheats     ' '  '  i»  U.'  S.  R.  S.,  §  1009 ;  The  Nues-  : 
327,   4   L.    ed.    252;    The    Ambrose'      tra  Senora  deiRegla,il7  Wall.  29, 
Light,    25    Fed.    408,    447.     As    to      21  L'.  ed.  596. 

costs,  see  The  Olinde  Rodrigues,  174  §  606.     1  36  St.  at  L.  1087,  §  24. 

U.    S.    510,    43    L.    ed.    1065;    The'  2 U.  S.  v.  George  ■  Spraul  &:  Go.,. 

Buena  Ventura,  175  U.  S;  384;  395,  C.  C.  A„  185  iFed.  405.             ': 

44  L.  ed.  206,  211.              r.i           .   ,  '       ' ,'         , 
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is  made  oh -water,  the  court  sits  as  a  court  of  admiralty  or  as 
a  court  witH  a  siimilar  practice,  In  navigation,  customs  and 
revenue  cases j  it  i'fe  the  safer  practice  to  seize  throtigh  the 
inai^hal  the  property  before  the  proceedings  for  the  forfeiture 
thereof  are  instituted.*  Proceedings  ini  admiralty  for  a  breach 
of  the  revenue^!  navigation,  or  other  laws  pf  the  i  United  States 
must  be  ibroiaght  in  the  name  of  the  "United  States.*  Proceed- 
ings for  the  enforcement  of  the'  neutrality  laws  are  under 
the  i  control  of  the  United  States,  and  one  instituted  agfiinst  a 
vessel' seized^upon  the  complaint  of  an  informer; cannot  be  con- 
tinued if  the  Government  disavows  and;  declines  to  ratify  the 
seizure;*  Proceedings  are  begun  by  filing  a  libel  of  infor- 
mation in  the  district  in  which!  thc' property  dsiseiized.*     The 


S:T^e,. Brig, Ann,  9  Cranch,  >28.9,,^^ 
3  ii,  ed.,734;,  goods  imported  in  vio-, 
latibn  of  the  einbtirgo;  Golatpn  v. 
Hbyt,  S'Wli'eat.  246';'  4  L.  ed'/.SSl; 
The  Silver  Spring,  Fed.  Cas.  No. 
12,858;  The  Washingtbn,  Fed.  Cas. 
No.  17,222;  The  Fidelit«r,  Fed.  Cas. 
No.  4,755;  The  Tug  May,  6  Biss. 
243,  Fed.  Cas.- No. '9,330;  The  Ida- 
ho, 29  Fed.  187,  191;  The  Josef  a 
Siegunda,' 10  Wheat.  312,  6  L.  ed. 
329;  Dobbin's:  Distillery  v.  U.  S., 
96  U.  S.  395,  24  L.  ed.  637;  U.  S. 
V.  Larkin,  C.  C.  A.,  153;  Fed.  113, 
82  C.  C.  A.  247;  Pelham  v.  Eo9e,' 
9  Wall.  103,  19  L.  ed..  602;  The 
Confiscation  Cases;  ZO  Wall.  92,  22 
L.  ed.  320;  U;  S.  v.  Winchester,  99' 
U.  S.'^-372,  2S  L.  edi  479;  The  Sarah, 
8  Wheat.  391,  5  L.  ed.  644.  This  is 
not  the  cise  in  ■  proceedings  under 
the  Pure  Food  &  Drugs'  Act.  U.  8. 
V.  Geprge  Spraul  &  Co./  C.  C.  A;, 
MS -Fed.  405;   §  607,  infra. 

4U.  S.  E.  S.,  •§  919. 

S  Olivier  v.  Hyland,  C.  C.  A.,  186^ 
Fed.    843,      See   Act    of   March    4. 
1909,   c.   321,   35   Stat,  at  L.   1090    . 
(■ET.     S;     Oomp.     St..    Supp.     1900, 
pj  1393).      ■ 

«Adm.  Rule  22.     Adm.  Eule  59/ 
S.  D.  N.  Y.:  ■  .'^'Proceedings  in  rem 


I  for  a  f  orf  eiture, .  and ; -iM  persoraawi 
for  an  offense,  fine,  penalty  or. jdejit, 
inay  pe  joined  4n  one  information 
when  having  relation  to  the  same- 
transaction."  Ibid.,  Rule  SO:  "On> 
filing  an  information  in  personam 
or  in  rem,'  the  Clerk  shall  issue- 
process  thereon,  corresponding  as 
nearly  as  may  be  -with  that  em- 
ployed- in  the  instance  Court  of  Ad- 
miralty in  similar  cases.  But  pro- 
cess in  personam  may  be,  in  the 
first  instance,  a  capias  when  al- 
lo-wed,'  or  an  attachment  against 
goods  to  compel  an  appearance,  or 
a  simple  monition,  at  the  election 
of  the  complainant."  Ibid.,  Eule 
61:  "No  person  shall  be  arreisted 
and  held  to  bail  on  an  information 
in  personam  -without  the  mandate 
of 'a  Judge,  except  where  such  bail 
is  required  or' authorized  'by  stat- 
ute. Upon  granting  the  mandate 
aforesaid,  the  Judge  sljall  fix  the 
amount  of  bail,  which  may  'be  giVen 
before  the  Clerk."  Ibid.,  Eule  .62: 
"In  all  informations,  whether  in 
rem  or  in  personam,  the  practice 
and  procedure  of  Admiralty  shall 
apply  in  *espfe6t'  of  process,  'plead- 
ing (and  exceptions  thereto),  de- 
livery   of    property    on    stipulation. 
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information,  iiin  r'e?rt,  must. state  that  the  property  is  within 
the.  district.''  .  It  is  the  safer  practice < to- include  in i the "dnf orr 
raation,  a  statement  of  the  place  of  seizure,'  the  district  within 
which  the  property  is  brought  and  where  it  then  is  situafed,* 
and  the  place  where  the  violations  of  the  statute  were  com- 
mitted." It  must  propound  in  distinct .  articles  the  matters 
relied  on  as  grounds  or  causes  of  forfeiture,  and  aver  the  same 
to  be  contrary  to  the  form  of  the:  statute;  of  the  United  States 
in  such  case  provided,  which  must  be  specified.^*  It  is  unneces- 
sary to  state  specifically  that  acts  or  omissions  which  are  de- 
scribed in  the  language  of  the  statute  were  done  or  omitted 
"contrary  to  the  form  of  the  statute  in  such  case  made  and  pTO- 
vided."  Upon  the  filing  of  the  information  a  monition  will 
issue,  and  the  cause  wil  proceed  as  in  other  suits  in  admiralty, 
lirotiee  of  the  seizure  and  of  the  substance  of  the  information 
must  be  published  for  fourteen  days  in  a  newspapei"  published 
near  the  place  of  seizure,  and  must. also,  b^  posted  for  the  same 


sale  of  the  same :  if  perishable  and 
intervention  and  appearance  of 
clainiants."  Ibid.,  Kule  63:  "A 
special  traverse  of  each  cause  ,  of 
forfeiture  alleged  .in  the  informa- 
tion shall  not  be  required,  but  i  the 
•general  issue  may  be  pleaded  thus: 
'That,  the  several  goods  in  the  in- 
formation mentioned  did  not,  nor 
did  any  part  tliereof , ,  become  f  or-_ 
felted,  in  manner  and  foruL  as  in 
"the  information  in.  that  behalf  al- 
leged,' "  .        , 

TAdm.  Rule  23;  U.,  S.  v.  George 
Spraul  &  .09.,  C.  C.  A.,  185  Fed. 
405.       , 

8  See  Adm.  Rule  22;  Coffey  <  v.  U. 
S.,.116  V.  S.  427,  29  L.  ed/681; 
TJ.  S.  V.  One  i?aft,  13  Fed.  796.  In 
U.  S.  V.  George  Spraul  &  Co.,  C.  a 
A.,  18,5  Fed.  405,  it  was  held  that 
rule  22  did  nptr  apply  to  cases  un- 
der the  Pure  Food  &  Drugs'  Act  of 
.Tune  30,  1906,  ch.  3915,  §  10,  34 
St.  at  L.  771,  Comp.  St.  Supp.  1909, 
p.  1193. 

9  Ibid.;  infra,  §  607. 


10  U.,  S.  v.,  One  Raft;  13i  Fed.  796. 
,  11  Supra,  i  §  394;  Admiralty  Rule 
22.;  Coffey  V.  U.  S.,  116  U.  S.  427, 
435,  29  L.  ed.  681,  684.  .Under  the 
Act  of  June  14,  1906,  c,  3299^  34 
St.  at  L.  263  ,(U.  S.  Gomp.  St. 
Supp..  1909,  p.  1080),  it  has  been 
held  that  the  prosecution,  and  con- 
viction of  the  crew  is  not  an  essen- 
tial ;prerequistte.  to  the  enforcement 
of  the  right  of  the  Government 
against  the  offending,  vessel,  .but* 
that  in  the  same  proceeding  they 
can  be  tried  and  fines  imposed' 
against  them'  and  the  vesselii  which' 
v?ill..be  a,  lien  against,  the  latter. 
The  Tokai.'MarM,' C.  C.  A.j  190  Fed. 
450.  In  a,  libel  Under  the  ,Pure 
Food  and  Drugs'  Act,  supra,  a  fail-, 
ure  to  allege  the  date  of  the  ship- 
ment is  not  fatal.  U.  S.  v.  Two  Bar- 
rels of  Desiccated  Eggs,  185  F'edr. 
302,  infra,  §  607.  For  a,  libel  that 
was  held  to  be  insufficient,!  see  U.  S. 
v.  The  Haytia^  Republic,  57  Fed; 
508 ;  s.  c,  C.  C.  A.,  59  Fed.' 476.  The 
Idaho,  29  Fed.  187.  ;  An  inforiiiation 
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period  at  or  near  the  place  of  trial.^^  Any  party  charged  in 
the  libel  with  fraud  has  the  right  to  be  heard;"  and  if  no 
opportunity  fbr  a  hearing  is  given  him,  he  is  entitled  to  a 
new  trial,  when  there  is  no  laches  upon  his  part."  The  Tariff 
acts  of  1909  provides:  ^"That  in  all  suits  or  informations, 
brought,  where  any  seizure  has  been  made  pursuant  to  any  Act 
providing  for  or  regulating  the  collection  of -duties, on  imports 
or  tonnage,  if  thei'  property  is  claimed  by  any  person,  the 
burden  of  proof  shall  He  upon  such  claimant:  PrOTided,  That 
probable  caUse 'is' shown  for  such 'prosecution/ 'to  be  judged  by 
thei  cOiirt."  ^*  Where  a  default  is  entered  it  is  not  necessary  for 
the  'gbvernioifent  to  take  proofs;  a  decree  of  condemnation  arid 
sale  iriay  be  entered  forthwith'.  Tif teen  days'  notice  of  sale  is. 
required.**  Property  seized,  may  be  bonded  by  the  claimant 
on  notice  to  the  collector  of  customs  and  the  United  States, 
attorney.*''  When,  judgment  is  rendered  for  the  claimant,  but 
the  court  certifies  that  there  was  reasonable,  cause  of  seizure, 
the  clailnaiit  is  not  entitled  to  costs;*'  \ 


for  the  forfeiture  of  an  oleomarga- 
rine plant,  under  Act  Aug.  2,  1886, 
c.''840,  §  17,  24  Sta:t.  212  [tT.  S. 
Comp.i  St.  ,1901,  p.  2234],  is  suffi- 
cient, -when  it  charges ,  in  the  lan- 
guage of  the  statute  that  the  claim- 
ant was  engaged  in  the  business  of 
manufacturing  oleomargarine,  and 
defrauded  and  attempted  to  defraud 
the  United  States  of  the  tax  on  ithe 
pleomargarjj^e  produced  by  it,  or  a 
part  thferepf.  U.-  S.  v.  Manufactur- 
ing'  Apparatus,  etc.,  of  N.  J.  Melt- 
ing &  Churhiflg  Co.,  141'Fei  475.' 
latKiS.  R.  S.,  §  923.  Where 
goods,  seized  by  a  collector  for  vio- 
Ijition;  of  the  internal  revenue  law, 
under'  U.  S..E.  S.,  §  3453,  [U.  , 
S.  Comp.  St.  i^oi,  p.  2278],.  are  at- 
taclied  while  in  his  hands  by  the 
marshal  oii  process  issued  in  pro- 
ceedings for  their -forfeiture,  and  a 
bond  for  their  release. is  thereafter 
given  by  the  claimant  under  section 
3459  [U.  S.  Comp.  St.  1901,  p.  2281], 


the  proviso  to  said  section,  requir- 
ing notice  of  the  pendency  of  the 
proceedings  in  court  to  be  given  to 

■  the  parties  executing  the  bond,  is 
inapplicable;  such  notice  being  in- 
tended to  take  the  place  of  an  ac- 

■  tual  seizure  by 'the  marshal  ■\yhere 
the  goods  have  been  returned  to  the 
claimant  under  the  bond  before 
such  seizure  has  been  made,  and 
unnecessary  where  the  ,  attachment 
has  been  made,  and  the  proceeding 
in  rem.  is  pending  when  the  bond 
is  given.  ■  U.  S.  v.  59,650  Cigars, 
C.  G.  A.,  146  Fed.  130,  affirming  138 
Fed.:166;  U.  S.  E.  S.,  §  939. 

18  u.   S.   V.   Two   Bales   of   Rugs, 
167  Fed|.,,689. 
w^bi'd!        ,         . 

15  36  St.  at  L.  §  20,  Pierce's  Fed. 
Code,  Slip.  §  1032: 

16  U.  S.  R.  S.,  §  939. 

WU.  S.  R.:S.,  §§  938  and  940. 
18  U.  S.  R.  S^  §  970.- 
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§  607.  The  pure  food  and  drugs  act.  The  PwC:  Food 
and  Drags  Act  provides:  "That  any  article  of  food,  drug,  or 
liquor  that  is  adulterated  or  misbranded  within  the  meaning 
of  this  Act,  and  is  being  transported  from  one  State;  Tesrri- , 
tory,  District,  or  insular  possession  to  another  for  sale,  or,  hav- 
ing been  transported,  remains,  unloaded,  unsold,  or  in  original 
anbroken  packages,  or  if  it  be  sold  or  offered  for  sale  in  the 
District  of  Columbia  or  the  Territories,  or  insular  possessions 
of  the  United  States,  or  if  it  be  imported  from  a  foreign  country 
for  sale,  or  if  it ,  is  intended  for  export  to  a  foreign  country, 
shall.be  liable  to  be  proceeded  against  in  any  district  court  of 
the  United  States  within  the  district  where  the  same  is  found, 
and  seized  for  confiscation  by  a  process  of  libel  for  condemnation. 
And  if  such  article  is  condemned  as  being  adulterated  or  mis- 
branded,  or  of  a  poisonous  or  deleterious  character,  within  the 
meaning  of  this  Act,  the  same  shall  be  disposed  of  by  destruc- 
tion or  sale,  as  the  said  court  niay  direct,  and  the  proceeds  there- 
of, if  sold,  less  the  legal  costs  and  charges,  shall  be  paid  into 
the  Treasury  of  the  United  States,  but  such  goods  shall  hot  be 
sold  in  any  jurisdiction,  contrary  to  the  provisions  of  this  Act 
or  the  laws  of  that  jurisdiction:  Provided,  ho.wever,  That 
upon  the  payment, of  the  costs  of  such  libel  proceedings  and  the 
execution,  and  delivery  of  a.  good  and  sufficient  bond' to  the 
effect  that  such  articles  shall  not  be  sold  or  otherwise  disposed 
of  contrary  to  the  provisions  of  this  Act,  or  the  laws  of  any 
State^  Territory,  District,  or  insular  possession,  the  court  may 
by  order,  direct  that  such  articles  be  delivered  to  the.  owner 
thereof.  The  proceedings  of  such  libel  cases  shall  conform,  as 
"near  as  may  be,  to  the  proceedings  in .  admiralty,  except  that 
either  .party  may  demand  trial  by  jury  of  any  issue  of  fact 
joined  in  any  such  case,  and  all  such  proceedings  sh^U  be  at 
the  suit  of  and  in  the  name  of  the  United  States."^  By  pre- 
vious sections:  that  the  "Secretary  of  the  Treasury,  the  Secre- 
tary of  Agriculture,  arid  the  Secretary  of  Commerce  and'  Labor 
shall  make  uniform  rules  and  regulations  for  carrying  put  the 
provisions  of  this  Act,  including  the  collection  .and  examination 
of  specimens  of  foods  and  drugs  manufactured  or  offered  for 

§  607.    lAct   of   June   30,    1906,        34  St.  at  L.  768,  §  10;  Pierce  Fed. 
Code,  §  4138. 
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sale  in  the  District  of  Columbia,  or  in  any  Territory  of  the 
United  States,  or  -which  shall" be  offered  for  sale  in  unbroken 
packages  in  any  State  other  thain  that  in  which' they  shall  have 
been  respectively  manufactured  or  produced,^  or  which  shall 
be  received  from  any  foreign  covTntry,  or  intended  for  ship- 
ment to  any  foreign  cbuntry,  or  -^lyhich  may  be  submitted  for 
examination  by  the  chief  health,  food  or  drug  officer  of  any 
State,  Territory,  or  the  District  of  Columbia^  or  at  any  domestic 
or  foreign  port  through  which  such  product  is  offered  for  inter- 
state commerce,  or  for  export  or  import  between  the  United 
States  and  any  foreign  port  or  country."  "That  the  exami- 
nations of  specimens  of  foods  and  drugs  shall  be  made  in  the 
Eureau'  of  Chemistry  of  the  Department  of  Agriculture,  or 
under  thei  direction  and  supervision  of  such  Bureau,  for  the 
purpose'  of  determining  from  such  examinations  whether  such 
articles  are  adulterated  or  misbraijided  within  the  meaning  of 
this  Act ;  and  if'  it  shall  appear  from  any  such  examination 
that  any  of  such  specimens  is  adulterated  or  misbranded  within 
the  meaning  of  this  Act,  the  Secretary  of  Agriculture  shall 
cause  thereof  to  be  given  to  lie  party  from  whom  such  sample 
was  obtained.  Any  party  so  notified  shall  be  given  on  oppor- 
tunity to  be  heard,  under  such  rules  and  regulations  as  may 
be  prescribed  as  aforesaid,  and  if  it  appears  that  any  of  the 
provisions  of  this  Act  have  been  violated  by  such  party,  then 
the  Secretary  of  Agriculture  shall  at  once  certify  the  facts  to 
the  proper  United  States  district  attorney,  with  a  copy  of  the 
results  of  the  analysis  of  the  examination  of  such  article  duly 
authenticated  by  the  analyst  or  officer  making  such  exami- 
nation under  the  oath  of  such^  pfficer  After  judgment  of 
the  court,  notice ,  shall  be  given  by  publication  in  such  manner 
as  may  be  prescribed  by  the  rules  and  regulations  aforesaid."  * 
"That  it  shall  be  the  duty  of  each  district  attorney  to  whom  the 
Secretary  of  Agriculture  shall  report  any  violation  of  this  Act, 
or  to  whom  any  health  or  food  or  drug  officer  or  agent  of  any 
State  /Territory  or  the  District  of  Columbia  shall  present  satis- 
factory evidence  of  any  such  violation,  to  cause  appropriate  pro- 
ceedings to  be  commenced  and  prosecuted  in  the  proper  courts 
<)f  the  United  States,  without  delay,  for  the  enforcement  of  the 

8  Ibid.,    §   S,    Pierce   Fed.    Code,         sibid.,    §    4,    Pierce   Fed.    Cod^ 
§  4131.  •  §  4132. 

Fed.  Prac.  Vol.  II.— 127. 
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penalties,  as  in  such  case  herein  provided."*  ;It  is,  not  essential 
to  the  forfeiture>of.  the  goods  thart  their  owner  or  shipper,  should 
have  been  guilty  of  a  misdemeanor  under  a  still  previous  section 
of  the  aqt;*,  It  has  been  said:  "Such  articles  are  liable  to  seizure 
and  forfeiture  under  section,  10:  (1)  When;  in  this  course  of 
being  transported  fropi  state  to  state,;  (2)  when,  having  been 
transported,  they  remain  (a)  unloaded,  or  (b)  unsold,  or  (o)  in 
the  original  packages;"*  '  The ,  opening  of  the  packages  ifpr  the 
renipvaliof  samples  in  order  to  test  their  strength,  quality  and 
purity,  does, not, constitute  1  a  breaking  of  the, original  packages 
within  the  nae^n-ing  of  the  .actJ  .An  article  is/ not,  siibjeet;  to 
forfeiture  unlessj  at;th©  time  of  its  seizure,  itis  in  the  condition 
forbidden  by  the  statute;  although  it  may,  during  a'  previous, 
period  of  i,tSi.transportation;ibetween!  two  States,  have,  been 
adulterated  or  misbranded-'  When  a  district  attorney  acts  upon 
evidence  furnished i by  a  State  health  .officer'  and  when  he  instir 
tutesthe  proceedings  upon  his  own  initiative,^"  no  investigation 
or  hearing  by  the  Department  is  necessary.  tN"o  seizure  by  the 
marshal  is  essential  .to  the  institution  of  the  proceedings 'forJa 
forfeiture.  ^^  The  marshal  has  no  authority  to  make  a  seizure 
prior  to  the  commencement  of  the  proceedings.^''  .  The  statute 
does  not  authorize  a  seizure  hj.  a  private  person  at  any  time.''' 
The  proceedings  are  purely  statutory;  and  are  not  within  the 
admiralty  jurisdiction  of  the,  court-  although  the  practice  in 
the  court  of  first  instance  except  at  the  .trial i  is  analogous  to 
the  admiralty  practice..^*     Criminal  proceedings maay. be  insti- 

4  Ibid.,    §    5,    pierce.  Fed.    Code,  S,  v.  Fifty  JBarrels  of  Whiskey,  165 

§4133.                  '    ■              .  Fed.  966,;  U.S.,  y.  Sixty-five,  Casjjs 

6U.    S.    V.    Five    Boxes    of    Abb,-,  Liquid  Extracts,  170  Fed.  449,  aiff'^i. 

foetida,  181  Fed;  561,  564.    '     '  G.  C.  A.,   175  Fed.   1022,   99   C.   C. 

6  Ibid.                '  A.  661 ;  U.  S.  v.  Seventy-Five  Boxes 

1'  Ibid.,  181  iFed,,  561,  567.       -  -  of  Alleged  Pepper,  198  Fed.  934. 

sibid.       ,,    ,r,.r,  ,'      ,  •'  .'i    .'    ,!;^1U.  ,S,  V.  Qeorge  Spraul,&  Co., 

9 U.  S.  v.  Morgan,'  22?  U.  S.  274;     ,  C.  C.  A.,  185  Fed!  405, 

U.    S.   V.    Twenty '  Cases    of    Grape  W  U.  ^.'  Vp  Two  Barrels  qf  Desic- 

Juice,  C.  C.  A.,  189  Ted.  331,  334.  cated  Eggs, '  isS  Fed.  302  ;■  U.  S.  v. 

10  U.  S.  V.  Morgan,  222  U.  S.  274,  George  Spraul  &  Co.,  C.  C.  A.,  185 

56X.   ed..l98;    reversing  181    Fed.,  Fed.  405^    ,     :,         „.           ■_■, 

587;;    overruling   U.    S.    v.    ^entyf  1*  U..  p.,  v.,  Xwo.3arrels  of .  Desic- 

Cases  of  Gl-ape  Juice,  C.  C.  A.,  189  cated  Eggs,  185  Fed.  302. 

Fed,  331 ;  U.  S.  y,  Nine  Barrels^  of  i*  Four  .Hundre4  and  Forty-three 

olives,  179  Fed.  983.     See,  also,  U.  Cans  of  Frozen  JEgg  Product ,  v.,  11, 
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tuted  by  an  information,  instead  of  by  an  indictment.^'  The 
libel  need  not  allege  any  previous  examination  by  the  Depart- 
ment.^*' It  ihTist  specifically  charge  that  the  property  had  been 
transported  from  one  State,  Territory,  district,  or  insular  pos- 
session to  another  for'sale.^'  lii  ease  of  idisbranding,  it  must 
set  forth  the  facts  inconsistent  with  the  brand  used,^*  and, 
in  the  case  of  adulteration,,  the  natuTOiof  the  same.^'^  It  is  not 
fatally  defective  for  a  failure  to  allege  the  date  of  the  ship- 
ment.** ,  A  ilibel  iiJ  not  dee&tijse  for  failure  to  charge  that 
articles  ;of  food  have  been  transported  for  sale.**  A  want  of- 
a  sufficient  verification  is  no  ground  for  exception  or  demurrer 
to  the  substance  of  the  Ilibel.**  The  proceedings  can  be  reviewed* 
only  by;  writ  of- error  and  not! by  a^ppeal.**  ISTo  injunction  will 
bfe  granted  against  an  act-  in  pursuance  of  the  statute.**  -  ' ' 


S.,  226  U.  S.  172,  57  L.  ed.  — r;  U. 
S.  V.  Two  Barrel?  of  Desiccated 
Eggs,  185  Fed.  302. '       '  '  '     ' 

IB  U.  S.  V.  J.  Lindsay  Wells  Co., 
186  Fed.  248.  Leave  to  file  an  in- 
formation was  denied  in  a  doubtful 
case  where  the,  accused  had  had  no 
previous  notice  of  the  decision  of, 
the  Department  and '  no  opportuni- 
ty to  change  tHeir  labels  accord- 
ingly. 'U.  S.  V.  Sohutman,  177  Fed. 
581.    , 

16  U.  S.  V.  Morgan,  181  Fed.  587, 
aff'd.  222  U.  S.  274,  56  L.  ed,  198, 
an-  indictment. 

WU.  S.  V.  Forty-six  Packages 
and  Bags  of  Sugar,  183  Fed;  642. 

"  U.  .S<  y.  ^ix  Hundred  and  Fifty 
Cases  of  Tomato,  Catsup,  166  Fed. 
773 ;  U.  S.  V.  St.  Louis  Coffee  & 
Spice  Mills,  189  Fed.  '191.  In  a 
charge  of  misbj^anding,  \  tqm8(,tQ  cat- 
sup, it  -is  insufficient  to  aver  "t]ia,t 
said  catsup  is  made  in  part  from 
tomato  pulp  screened  from  peelings 
and  cores,  as  the  offal  of  tomato 
canning    factories,    and    not    from 


choice  ripe  tomatoes,  granulated, 
sugar,  and  selected  high  grade 
spices,  grain  vinegar,  as  stated  in 
said  labels."  U.  S..  v.  Six  Hundred 
and  Fifty  Gases  of  Tomato  Catsup, 
166  Fed.  773. 

19  U.  S.,  v.  St.  Louis  Coffee  & 
Spice  Mills,  189  Fed.  191,  an  in- 
formation. 

80  U.  S.  V.  Two  Barrels  of  Desic- 
cated Eggs,  185  Fed.  302. 

21 U.  S.  Y.  300  Cans  of  Frozen 
Eggs,  C.  q.  A.,  189  Fed.  351,  hold- 
ing that  a  consignment  by  the  ship- 
per to  hiniself  is  forbidden  by  the 
act. 

82  U.  S.  V.  Two  Barrels  of  Desic- 
cated Eggs,  185  Fed.  302.,  307. 

*s  Four  Htmdred  and  Forty-three 
Cans  of  Frozen  Egg  Product  v.  U. 
S.,  226  U.  S.  172j  U.  S.  V.  Hudson 
;  Mfg.  Co.,  C.  C.  A.,  200  Fed.  956, 
\vhere  th,e  employee^ was  dismissed 
after  a  trial  without  a  jury. 

24  Shawnee  Milling  Co.  v.  Temple, 
lid  Fed.  517. 


CHAPTER  XXXIT. 

'    BANKBUPTCT. 

§  608.  Courts   of   bankruptcy    and    their   jurisdiction. 

Original  jurisdiction  in  bankruptcy  is  vested  in  the  District 
Courts  of  the  United  States  ;in  the  several  States,^  the  Supreme 
Court,  of  the  District  of  Colum^a,'^  the  District  Courts  of  the 
several  Territories,'  The  District  'Court,;  in'  th& 
District  of  Alaska,*  The  District  Court  of  Porto  Kico,*' 
and  the  District  Court  of  Hawaii;*  all  of  which 
are  courts  of  bankruptcy.''  The  Bankruptcy  Act*  expressly  in- 
vests them,  "within  their  respective  territorial  limits  as  now 
established,  or  "as  they  may  be  hereafter  ch,apged^  with  such 
jurisdiction  at  law  and  in  equity  as  :will  enable  them  to  exercise 
original  jurisdiction;  in  bankruptcy  proceedings,  in  vacation 
in  chambers  and  during  their  respefctive  terms,  as  they  are  now 
or  rilay  be  hereafter  held,  to  (1)  adjudge  persons  bankrupt 
who  have  had  their  principal  place  of  business,.  ir.esided,  or  hadi 
their  domicile  within  their  respective  territorial  jurisdictions 
for  the  preceding  six  months,  or  the  greater  portion  thereof, 
or  who  do  not  have  their  principal  place  of  busiiiess,  reside, 
or  have  their  domicile  within  the  tTnited  States,.  ,but  have 
property  within  their  jurisdiction,  or  who  have  been  adjudged 
bankrupts;  by  courts  of  competent '  jurisdiction  without  th& 
United  States  and  have  property  within  their  jurisdictions;;. 
(2)"  allow  (?laims,  disallow  claims,  reconsider  allowed  or. dis- 
aillp]i5rpd  claims,  an;d  allow,  or  >disallQW  them  against  bankrupt- 
estates;  (3)  :^appoint  receivers  or  the  marshals,' upon  application- 
of  pa;rties  in  interest,  in  case  the  .courts  shall  find  it  absolutelj 

§608.  130   St.   at  L.- 544,   545,,     t^ry,  Ibidf,;  npj??  a,  part  of.  tlie,.dis^, 
§2.  ty.,i.et,  of  ,  Oklahoma,    34    St.    at   I*., 

a  Ibid.  267,  276',  §  16. 

3  Ibid.  6  31  St.  at  L.  84. 

4  Ibid.  Formerly  also  the  United  8  31  St.  at  L.  158. 

States   Court  of  the   Indian  Terri-  7  30  St.  at  L.  544,  545,  §  2. 
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nece^ssary,  fori^thei  preservation, pf  estates,,  to,  take  charge  of  th& 
property  of  .bankrupts  after  the  ifiling  of  tjbie  petition  and  ixntiL 
it  ,ia  4isniiss,e(i  or  the, trustee  is  qualified;  (4)  arraign,, try,  and 
pujiish  bankrupts,  officers, ,  and  other  persons  and  the  agents, 
officers,  niemjje^s  of  the!  ^^bgardj  of  directors  or  .trustees,  or  other 
similar  controying  bodies,  of;  corporations,  for  violations  of.  this 
actj^iii.  acQorfiance  ,'yif,ith.;th(B  laws^of  proceidure  of ,  the  Unitpd^ 
States,  now  in.  force,  or  such  as  may  ^be  hereafter  enacted,  regu- 
lating trials  for  the.  alleged  violatio]^  ,p,f  laws  of  t)be  United 
States;  (,S)  authorize  the  business  of  bankrupts  to  be  eondnoljed 
for  limited  peribds  by  receivers,  the  marshals^  or  trustees,  if : 
necessary  in  the  best  interests  of  the  estates;  and  allow  such 
officers  additional  compeiisation  for  such  services,  as  provided 
in  section  forty-eight  of  this  Act;*  (6i)  bring  in  and  substitiite 
additibnal  persons  oi^  parties  in  proceedings  in  bankruptcy  when 
necessary  for  the  complete  determination  ,of  a  matter  in  contro- 
versy; ('j'3  'cause  ,t.iie,|estates  of  tia,nkrUpts  ■(lo  be  collected,  re- 
djiC^P.,  M>'  money,  and  distributed,:  and  determine  conteoversies- 
in  relation  thereto,  except  as  herein  otherwise  provided;  (8) 
close  estates,-  whenever  it  appears'  that  they  have  been  fully' 
administeredj  by  approving  the  final  accounts  and  discharging, 
the  trustees,  ^d  reopen. them  whenever  it  appears,  they  were 
closed  before  being  fully  administered ;  (9)  confirm  or  reject 
compositions  between  debtors  and  their  creditors,  and  set  aside 
compensations  and  reinstate  the  cases;'  (10)  consider  and  con- 
firm, modify  or  Overrule,  or  return,  with  instructions  for 
further  proceedings,  records  and  findings  certified  to, them  by 
referees;  (,11)  determine  all  claims  ;of  bankrupts  to  their 
exemptions;  (12)  discharge  or  refuse  to  discharge  bankrupts 
and  set  aside  discharges  and  reinstate  the  cases;  (13)  enforce 
.  obedience  by  bankrtipts,  officers,  and  other  persons  to\  all  law- 
ful orders,  .by  fine  or. imprisonment  oj,, fine  and  imprisonment;,. 
(14)  extradite ,  bankrupts  from  their  respective  districts  to- 
other districts;  (15)  make  sueh  orders,  issue  such  process,  and 
enter  such  judgments  in  addition  to  those  specifically  provided 
for  as  may  be,  necessary  for  the  enforcement  of  the  provisions 
of  this  act;  (iB^'punish  persons  for  contempts  committed  before 
referees;  (17.)  pursuant  to  the  recommendation  of  creditors,  or 

8  30    St.    at  .L-i  S44,'  546,    §    8;       St.> at  L.  838.    As  to  §  48,  see  infra, 
as-  amended  by  32  St.  at  L.  797 ;  36       §§■  ^  663-'664. 
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when  they  neglect  to  recommend' th6  appointrrlent  of  trugtee'S,"^' 
appoint  trustees,   and.  upoti  complaints  of  creditors,  riefniove^ 
trustees  for  cause  upon  hearing  and  after  hbtides'tb' them; 
(18)  tax  costs,  whenever  they  are  allowed  by  law,  and  render  ^ 
judgments  therefor  against  the  unsuccessful' party,  or  the  sticess- 
ful  party  for  cause,  or  in  part  against  each  of  the ' parties, • 'aiid 
against' estates,  in  proceedings ■  in  bankruptcy;    (19)   transfer ' 
cases  to  other  courts  of  bankruptcy;   (20)   exercise  ancillary 
jurisdiction  of  persons  or  property  within  their  respective  tiSrrifj 
torial  limits  in  aid  of  a  receiver  or  trustee  appointed  in  , any, 
bankruptcy  proceeding  pending  in  any  other  cpu'rt  of  bank- 
ruptcy.'   Nothing  in  this  section  contained  shall  be  constrijed 
to  deprive  a  court  of  bankruptcy  of  any  power  it  would  possess 
were  certain  specific  powers  hot  herein  snpmeratgd."  "  , ,  Jit,  h^s, - 


9  Ibid. 

10  30  St.  at  L.  544-546,  §  2.  As 
amended  in  36  St.  at  L.  838.  "The 
words  aiid,  phrases  used  in  this  act 
and  in  proceedings  pursjianti  hereto, , 
shall,  unless  the  same  be  ineonsist: 
ent  with  the  context,  be  construed 
as  follows:  (1)  'A  person  against 
whom  a  petition  has  been  filed' 
shalL  include  a  person  who  has 
filed  a  voluntary  petition."  "It  will 
be  noted  that  some  of  these  defini- 
tions in  section  1  read  'shall  mean,'  ^ 
while  others  read  'shall  include.' 
It  was  not  intended  that  definitioiis 
of  words  used  in  the  act  which  read 
'shall  include'  should,  exclude  other . , 
meanings  or  definitions  of  the  word, 
or  liinit  the  ordinary  and  well- 
understood  meaniiigs.  It  was  in- 
tended, as  the  words  used  plainly 
indicate,  to  make,  sure  that^  they, 
would  be  held  to  include  what  _  is 
expressed."  Be  Harper,  175  Fed. 
4l2,  423;  "(2)  'adjudication'  shall 
mean  the  date  of  the  entry  of  a 
decree  that  the  defendant,  in  a 
bankruptcy  proceeding,  is  a  bank- 
rupt, or  if  such  decree  is  appealed 
from,  then  the  date  when  such  de- 


cree is  finally  confirmed."  The 
word  "confirmed"  is '  riot  synony- 
mous with  "afiirmed',"  l)ut  includes- 
the  termination  i  of  an  appeal  by  a 
dismissal  without  an  a^irmance. 
Re  Ifpe,:  171  .F,ei.  266 ;  ",(3,),  .'appel- 
late courts'  shall  include  the  Cir- 
cuit Court  of  Appeals  of  the  United 
States,  the  Supreme  Courts  of  the 
Territories,  and  the  Supreme  Court 
of  thp  United  St£!.tes;  (4)  'bank- 
rupt' shall  include  a  person  against 
whom  an  involuntary  petition  or  an 
application  to  set  a  coniposition 
aside  or  to  revoke  a  discharge' has 
been  filed,  or  who  has  filed  a  volun- 
tary petition,  or  who  haSiheen  adr  , 
judged  a.  bankrupt;  (5)  'f^lerkf, , 
shall  mean  the  clerk  of  a  court  of 
bahkriiptcy ;  (6)  'corporations'' 
shall  riieah  all'  bodies  having  any 
of  the  powers 'and  privileges  of  pri- 
Xate,  corporations  not ,  possessed  by 
individual?,  or  partnerships,  ,  and  i 
shall  include  limited, or  other  part: 
ngrship  associations  organized  un- 
der laWs  making" '  the'  capital  Stib- 
scribed  alone  responsible  for  the 
debts ;pf, the  aSSDciationi;!  ( 7)  'coart' 
shall  mean  i  the  CouTt  of  Bankrupt- 
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»cy  ill,  wlticfi.  ,p],e  <  proceedings  are 
pen^ding,  and  may  include  the  ref- 
eree; (8)  'eburi  of  bankruptcy' 
shall  include  the  Distl-ict  Courts' of 
the  tJnitedi:Stat?s  and. of  the,  Ter- 
jjitories,,  the  jSupreine  Court  of  th^ 
District  of  Columbia,  and  the  Unit- 
ed States  court  of  the  Indian  Ter- 
ritory, aha.  of  Alaska;  '  (9)  'cred- 
itor' shall  include  any  one  who 
owns  a  demand  or  cla'ini  provable 
in  bankruptcy,  aiiil  may  iiiclude  his 
'duly  authorized  silent,  attorney,'  or 
proxy;  '(10)  'date  "of  bankruptcy,' 
6t'  'time  'bt  bankruptcy,' '  or  'com- 
mencement '  of  proceedings,'  oi: 
'bankruptcy,'  with  ■  reference  '  t6 
time,  Shall  mean 'th^  date  when' the 
petitioli  was  filed;'  (11)  'debt'  shall 
include  any  debt,  demand,  or  claim 
provable  '  in  bankruptcy."  Jt  has 
been  held :  that  it  may  include  a 
olaiim'fdr  damages  for  false  repre- 
sentations which  Inight  not  'be 
proved,  Be  Harper,  175  Fed.  4f2, 
423;  and  that  the  phrase  "owes 
debts"'  includes  the  debts  of  an  in- 
fant, for  which  his  property  is  le- 
gally charged.  Re  Walrath,  175  Fed. 
243,  "  ( 12 )  'discharge'  shall  mean 
the  'release  of  a  bankrupt  from  all 
of  his  'Sebts  which  are  provablfe  in 
bankrtiptey^  except  such  as  are  ex- 
cepted by  this  act;  (13)  'dbcument' 
shall  include  any  book,  deed,  or  In- 
strument in  writing;  (14:')  'holiday' 
shall  include  Cliristmas^  the  Fpiirtti 
of  July,  tte  Twenty-Second  of  Feb- 
ruary, and  any  day  appointed  by 
the  Presideiit  of  the  tjnited  States 
o'r  the  Congress  of  the  United 
states  as  a  hblid^ijr  or  as  a  day  of 
public  fasting  or  thanksgiving; 
(15)  a  person  shall  be  deemed  in- 
solvent witiiiii  the  provisions  of 
iJi'is  aid  whenever  the  aggregate  of 
his  property,  exclusive  of  any  prop- 
erty which  ■ 'he '  rnay  haVe  conveyed, 
transferred,  concealed,  or'  removed. 


,  or  permitted  to  be  concealed  or  re- 
moved, with  intent  to  defraud, 
tindei:'  or  delay  his  creditors,  shall 
not,,  at  a  fair'  valuation,  be  suffi- 
cient in  amount  to  pay  his  debts ; 
(16)  'judge'  shall  naean  a  judge  of 
a  Court  of  Bankruptcy,  not  includ- 
ing the  referee;  (17)  'path'  shall 
iiiclude  aflarmation;  (18)  'officer' 
shall  include  clerk,  marshal,  re- 
ceiver, referee,  and  trustee,  and  the 
imposing  of  a  duty  upon  br  the  for- 
bidding of  an  act  by  any  officer 
shall  include  his  successor  and  an;^ 
person  -  authorized  by  law  to  per- 
form the  duties  of  '  sii'ch  officer ; 
( 19 )  "persbris'  shall  include  corpo- 
rations, except  where  otherwise 
specified,  and  officers,  partnerships, 
iind  women,  and  when  used  with 
reference  to  the  commission  of  acts 
which  are  herein  fbi:bidden  shall  in- 
clude persons  who  are  participants 
in  the  forbidden  acts,  and  the 
agents,  officei-s,  and  members  of  the 
board  of  directors  or  trustees,  or 
other  similar  controlling  bodies  of 
corporations;  (20)  'petition'  shall 
mean  a  paper  filed  in  a  court  of 
baiikruptcy  br  with  a  clerk  or  dep- 
uty clerk  by  a  debtor  praying  for 
the  benefits  of  this  act,  or  by  cred- 
itors alleging  the  comrdission  of  an 
act  of  bankruptcy  by  a  debtor  there- 
in named;  (21)  'referee' shall  mean 
the  referee  who  has  'jurisdiction  of 
the  case  or  to  whoni  the.  case  has 
been  referred,  br  anyone  acting  in 
his  stead ;  ( 22 )  'conceal'  Shall  in- 
lude  secrete,  falsify,  and  mutilate ; 
(23)  'secured  creditor'  shall  include 
a  creditor  who  has  security  for  his 
debt  upon  the  property  of  the  bank- 
rupt of  a  nature  to  be  assignable 
under  this  act,  or  rWho  owns  such  a 
debt  for  which  some  indorser,  sure- 
ty, or  other  persons  secondarily  li- 
able for  the  bankrupt  has  such  se- 
curity- upon  the  bankrupt's  assets; 
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been  said  that  courts  of  bankruptcy  are  n6t  to  be  considered  as* 
courts  of  limited  jurisdip^ion.^^     A  Opurt  of  Bankruptcy  has 
jurisdictioii  of  property  in  its  possession*^  and, over  a  fund  in 
the  court.**     It  has   jurisdiction  of  a  suit  in  equity  by   a 
stranger  to  the  proceeding,  to  establish  a  lien  upon  the  property 


(24)  'States'  shall  include  the  Ter- 
ritories, arid  Indian  Territory,  Alas- 
ka, and  the  District  of  Columbia; 

(25)  'transfer'  shall  include  the 
sale  and  every  other  and  different 
mode  of  disposing  of.  or  parting 
with  property,  or  the  possession  of 
property,  absolutely  or  conditional- 
ly, as  a  payment,  pledge,  njortgage, 
gift,  or  security;  (26)  'trustee' 
shall  include  all  of  the  trustees  of 
an  estate;  (27)  'wage-earner'  shall 
mean  an  individual  who  works  for 
wages,  salary,  or  hire,  at  a  rate  of 
compensation  not  exceeding  one 
thousand  five  hundred  dollars  per 
year;  (28)  words  importing  the 
masculine  gender  may  be  applied 
to  include  corporations,  partner- 
ships, and  women;  (29)  words  im- 
porting the  plural  nuriiber  may  be 
applied  to  and  mean  only  a  single 
person  or  thing;  (30)  words  im- 
porting the  singular  number  may  be 
applied  to  and  mean  several  persons 
or  things."  30  St.  at  L.  544,  §  1, 
"Whenever  time  is  enumerated  by 
days  in  this  Act  or  in  any  proceed- 
ing in  bankruptcy  the  number  of- 
days  shall  be  computed-  by  exclud,- 
ing  the  first  and  including  the  last, 
unless  the  last  fall  on  a  Sunday  or 
holiday,  in  which  event  the  day 
last  included  shall  be  the  next  day 
thereafter  which  is  not  a  Sunday 
or  a  legal  holiday."  30  St.  at  L. 
544,  §  31a.  This  applies  to  any 
proceeding  in  bankruptcy  in  which 
the  number  of  days  is  material, 
including  the  application  for  a 
discharge.      In   this    the   bankrupt 


consequently  has  a  year  land  a  day 
from  the  date  of  adjudication  for 
his  application.  Re  Holmes,  165 
Fed.  225.  In  such  computations, 
unless  there  is  a  eoriflict  between 
two  proceedings  instituted  upon  the 
same  day  fractions  of  a  day  are 
usually  excluded.  Re  Warner,  144 
Fed.  987..  , 

lliSe  Marion;  Contract  &  Con- 
struction Co.,  ,166  iPpi   618, 

18  Whitney  V.  Wenman,  198  U.  S. 
539,  49  L.  ed,  1157;  Murphy  v.  John 
Hofman  Co.,  211  U.S.  562,  53  L.  ed. 
327;  Re  Lucius,  124  Fed.  455.  See 
§  S35,  infra.  A  court  of  bankruptcy 
has  jurisdiction  of  an  application 
by  the  trustee  in  possession ,  of  land, 
to  (Jetermine  the  ,  validity  of  the 
claim  of  the  lessor  that  -the  lien 
has  been  forfeited  by  an  act  of  the 
banlcrupt.  Gazlay  v.  Williams,  210 
U.  S,  41,  53  ,L.  ed.  950.  An  injunc- 
tion may  be  granted  by  a  court  of 
bankruptcy  against  the  prosecution 
of  a  suit  by  a  stockholder  of  the 
bankrupt,  to  enforce  a  cause  of  ac- 
tion \yhich,  had  been  settjed  in  the 
court  of  bankruptcy ;  but  not,  it 
was  held,  pf  a  sjiit  to  compel  that 
settler  to  account  for  profits  made 
by  him  through  property  conveyed 
to  him  as  a  part  of  the  settlement, 
upon  the  ,groiind  that,  being  an 
officer  of  the  bankrupt,,  he  thereby 
secured  an  advantage  for  which  he 
should  be  required  to  account.  Re 
Swofford  Bros.  Dry  Goods  Co.,  180 
Fed.  549.         ; 

18  Re  Lucius,  12^  Fed.  455. 
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of  8i  bankrupt,"  and, 'jit.  seems,  of  any  other  suit  against  the 
trustee  which  affects  the  estate."  A  Court  of  Bankruptcy  has 
jurisdiction  of  a  suit  by  a  trustee  upon  the  bond  of  a  former 
trustee  in  bankruptcy;"  and  of  -proceeding,!  to  chancer  or 
collect  a  bond  given  it  by  the  banlcrupt,"'  or  by  any  party  to 
the  proceeding  or  intervenor  therein.**  A  Court  of  Banlcruptcy 
has  jurisdiction  of  proceedings  to  determine  the  exemptions  to. 
■which  the  bankrupt  is  '  entitled j*'  but  not  to  administer  the 
widow's  right  to  a  year's  allowance  from  the  estate  of  a  bank- 
ruptj  who  died  after  the  adjudication.*"  A  Court  of  Banliruptcy 
has  jurisdiction  of  summary :  proceedings  to'  compel  the  sur- 
render of  property  of  the  bankrupt  in  his  possession,  or  in  that: 
of  his  agent,  or, of'  a  stranger  to  tjie  proceedings  who  holds  it 
under  a  claim  of  right  which  is  clearly  frivolous,  or  when  the 
property  has;  been  taken  from  the  possession ,, of  the  .Goiirt,  of 
Bankruptcy  or  wrongfully  surrendered  by  its  receiver.**  A 
Court  of  Bajikruptcy  has  jurisdiction  to  take  possession  of 
property  and  to  determine  the  title  to  the  same  when  the  State 
court  took  possession  thereof  in  proceedings  begun  withiia  foiir 
months  of  j;he  bankruptcy  proceeding,**  at  least  when  the  debt- 
or was  insolvent,*'  and  when  the  Staie  court  took  possession 
within  such  four  months  whilst .  the  debtor  was  insolvent,** 

14  Cleminshaw     v.     International  tion  for  the  cancellation  of  such  a 

Shirt  &  Collar  Cd.,  165  Fed.  797 ;  bond,  the  court  has  the  power  to 

JSb  MacDougall,   175  Fed.  400.     It  order  the  persoiis  for  whose  benefit 

has  been  held  that  a  petitton,  filed  the   same   was  ^iven.  to   file   their 

in  a  court  of  bankruptcy  by  a  ored-  claims  within  a  specified  time, 

itor,   praying  for   priority   of   pay-  w  McGahan  v.  Anderson,  C.  C.  A., 

ment  from  the  probeeds  of  certain  113  Fed.  115.    See  §  650,  infra. 

lands  sold  by  the  trustee,  cannot  be  ao  Be  Seabolt,  113  Fed.  766. 

considered  to  be  a  bill  in  equity  to  ii  Infra,.  %  480c. 

establish   a   resulting  trtist   in  the  82  iSe  Enight,  125  Fed.  35,  11  Am. 

same.    Teter  v.  Viqiiesiieyj  C.  C.  A.,  Br.   1,   criticised  in  Remington   on 

179  Fed.  655.  Bankruptcy,  §  1582. 

16  JBe  McCallum,  113  Fed.  393.  »8  Re   Eudnick   &   Go.i    158  .Fed. 

leU.  S.  ex  rel.  Schauffler  v.  Union  223,  replevin. 

Surety   &   Guaranty  Co.,   138   Fed.  **iSe    Francis- Valentine    Co.,    94 

482.  Fed.  793,  2  Am.  B.  R.   522;    Bear 

VtRe  Appel,  163  Fed.  1002.    But  v.  Cha^e,  a  C.  A.,  99  Fed.  920,  3 

see  Jaquith  v.   Rowley,   188  U.'^S.  Ain.  B;  R.  746;   Re  Kenney,  C.  C. 

6^0,  47  L.  ed.  620.  A.,  105  Fed.  897^  5  Am.  B..  R.  355; 

18  fie  R^g^led  Ice  Co.,  199  Fed.  R«Tiine,  115  Fed.  906,  S  Am.  B.  R. 

Ho,  holding  that  upon  an  applica-  285.  -  In  one  case,  the  court  refused 
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or  when  a  trustee  in  insolvency  took  possession  within  that 
period.**  , 

Neither  the  dissolution  of  a  corporation  -by  a  State  court 
for  insolvency  within  four  months  prior  to  the  filing  of  a.  petition 
for  involuntary  bankruptcy,**  noi^  the  appointment  of  a  re- 
ceiver of  its  property  within  or  before  that  period,*''  deprives 
the  District  Court  of  the  United.  States  of:  jurisdiction.  A 
Court  of  Bankruptcy  has  no  jurisdiction  except  by  a  i  plenary 
suit  to  interfere  with  property  which  has ;  been  in  the:  possession 
of  a  State  court  for  more  than  four  months' previous  to  the  insti- 
tution of  the  bankruptcy  proceedings ;  *'  although:  it  may,  per- 
haps, grant  a  temporary  injunction  to  preserve  the  staius  quo 
until  the  trustee  can  intervene  in  the  State  court.**  But  where 
the  State  court  took  possession  within  four  months  of  the  bank- 
ruptcy proceedingb, '  whilst  thfe  debtor-  was  insolvent,'" '  or  a' 


to  enjoin  a  sale  under  an'  execution, 
levied  within,  fpur  months  under  a 
judgment  obtained  several  years„b,^-, 
fore. .  ite  Shoeinaker,  112  Fe,d.  648, 
7  Am.  B.  E.  437.  See  also  Tennessee 
Producer  Marble  Co.  v.  Grant,  C. 
C.  A.,  135  Fed.  322,  14  Ain.  B.  E. 
288. 

25  Bryan  v.  Bernheimer,  181  U. 
S.  188,  5  Am.  B.  E.  623;  Davis  v. 
Bohle,  0.  0.  A.,  92  Fed.. 325,  1  Am., 
B.  R.  412;  afBrming  s.  c,  sub  nom 
Re  Sievers,  91  Fed.  3.66;  lAm-.B. 
R.  117;'  Leidigh  '  Carriage  Co.  .  V. 
Stengel,  C.  C.  A.,  95  Fed.  645,  ,2 
Am.  B.  R.  383;  JJe  Chase,  C.  C.  A., 
124  Fed.  753,  10  Am.  B.  R.,  677. 
,  9eRe  Storok  Lumber  Co.,  114 
Fed.  360. 

^  Re  Sterling-worth  Ey.  Supply 
Co.,  164  Fed.  591. 

28Metcalf  V.  Barkery  187  U.  S. 
165,  47  L.  ed.  122;  Pickens  v.  Dent, 
187  :U.  S.  177,  47  L.  ed.  ,128;  Ja- 
quith  v.. Rowley,.  188  U.  S.  .620,  29 
Sup.  Ct..  369,  47  L.  ed.  413;  Be 
Kavanaugh,.  99  Fed.  928,  3  Am.  B. 
R.  832;  National, Bank  of  thfe  Rei 
public   of  Hobbs,    118   Fed.   626,   9 


Am.  B,  E.  190;  Tennes'see  Producer 
;Msirble  Co.  V.  Grant,  CO.  A.,  135 
,^ed.  322,  14,A?n.  B.  R,  288,  Cf.su-, 
pra,  §  52.  It  has  been  held  th,at  the 
possession'  by  a  sheriiBf,  more'  than 
four  months  prior'  to  the  bankrupt- 
cy proceedings,  under  a  general  writ 
of  execution,  which  enforces  no  spe- 
cific, lien  upon  the  property,  does 
not  give  I  exclusive:  j,urisdiction  to 
the  State  court.  Re'  Vastbiiider,  132 
Fed.  718,  13  Am.  B.  R.  148,;  Re 
Baughm^in,  .138.  Fed.  742,  15  Am. 
R,R.  23.  ; 

^9  Infra,  §  633. 

SO  Me  Francis-Vajentine  Co.,  , , 94 
Fed.  793,  2  Am.  B.  .R.;  522.;,(,Bear 
V.  Chase,  C.  C.  A.,  99  Fed.  920,.  3 
Am.  B.  R,  746;  JSe  Kenney,  C.C. 
A.,  105  Fed.  897,  5  Am.  B.  R.,355; 
JSe.  Tune,  115;  I'eid.i :,9p6,.  St.Agn. 
B.  ,E.  ,  285.  T>e  '  court  refused 
toiienjpin,  a.  saie,  (Under ..  an  ex>, 
ecutioB,  levied  within  four  months 
under  a  judgment,  !obta,iiied  several 
years  before,  ,;  ^e,!  Shoewalcer,  112 
Fed.  648,  7  Am.  B..R.'437.i  ^ee, al- 
so Tennessee  Producer  Marble  Co.,  v. 
Grant,  C,,  a,A.,  135  Fed.  ,332,,, 14 
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trustee  in  insolvency  took  possession  -withiii  that  iperiod;'^  the 
GouTt  of  Banik'ruptcy  has'jurisdietion  to  interfere.  Where;  part 
of  the'  subjedtt-niatter  of  a  petition  filed  in  proceedings  in  bank- 
ruptcy is  within  ithe  jurisdiction  of  the  court  and  part  is  not, 
■so  much  of  the  same  as ' prays  relief;  that  the  court  haS' power  to 
'give  maybe  retiained  and  eini amendment. permitted  limi]ting 
■the, petition  to  a  prayer  f on?  such  relief.'*  Upon  the  denial  of 
an  adjudication  in  bankruptcy,  the  "jurisdiction,  of  the  court 
t^riftinates  iand  ijie  property  becomies  subject  .to  the  control  of 
any  cpixrt  of  competent  [jurisdiction.."  The  oo.urt  has  no  power 
upon  dismissing  a  .petition,  to  determine  the,  validity  of  t^e 
■claim  of) th,e. petitioning  cj^editor,'*  nor  to  retain,  jurisdiction  in 
order , to  permit,^  reorganization  of  a  corporation  respondent.^* 
.It  ha^  been  said  that  the  JDankruptcy  Court  has  exclusive  jui^is- 
didtioh  in  any  case  where  property  is  sequestered  by  a  State 
•court,  in  proceedings  begun  within  tihe  four  months.*^ 

§  609.  Jurisdiction  in  bankruptcy  by  consent."  As  a  gen- 
eral rule,  consent  will  hot  give' a 'court  of  the 'United  States 
any  jurisdiction  that  is  not  conferreid  by  statute'.*  _  The  Bank- 
ruptcy Act,  by  implication,  gives  the  courts  of  "bankruptcy 
jurisdictio;a,  over  fijiits  by  the  trustees  %j  consent  of  the  pro- 
posed defendant.".*  ._ , ;  Oonaent  is  .-giv«ni  to  the  jurisdiction  of 
a  court,  of  bankruptcy  in  summary  "proceedings  against  an 

Am.  B.  &.  288.     See  §§635;  644,  85  Acme   Harvester    Co.   y.   Beek- 

infra. '      '                  .;i             . /  ^^^  Lumber  Co.,  222  U.  S.  300,  309, 

81  Bryan  v.   jfierlilieimer,    181   TJ.  56  L.  ed.  208,  214. 

S.  188,  45  I.,  ea.  814,  5  &sa:  B.  E.  »8  iSe  Knight,  125  Fed.  35,  11  Am. 

623;'  Dstvis  T.  BoHe,  0.  C.  lAi,  92  B.  E.  1;  criticised  in  Eemingtbii '  on 

F6d.  32'5,  1  Am.'  B.&.' 412;  affirm-  Bahkruplicy,  §  1582.                '    ■ 

ing  ^y'ki,  sui  tioik  Re  Sievers,'  91  '''''  '  §  609.  '  i  Fourniquet  V.  Perkins,  7 

Fed.  366,  I  Am.  B.  R.  iTT";'  Leidi'gh  How.  160,  12  L.  ed.  650;  Olds  Wag- 

Cartiige  Coi  v. -Steiigei;  C.  C.  A.,  95  on  Co.  v.  Benedict,  C.  C.  A.,  67  Fed. 

Fid.    '645,    2    Am.    B.'  E.    3831;    Re  1,  14  C.  C.  A.  285. 

■CWe,-  C.-  C.  A.,  12i4  Fed." 753,  lo  '    8  30'St.  at  L.  544,  552,  §  23,  subd. 

Am.  B.  E.  677.  6.    Such  consent  "means  coiisent  to 

'  '  82jJe    STfewfoundlarid    "Syndicate,  the  tribunal  in  which  the  contro'Tfer- 

196  Fed.  443.              '     '"    '  '' '  '"  'sy  is  to  be  carried  on  and  not  to 

88  Acme   Harvester   Co.''V.   Beek-  the   miode    of    procedure,    which    is 

rnantiuinber  Co.,  222  tJ.  S.  300',"309,  re'gulated  by'  general   principles   of 

^6  li:  ed.  206,  214.             ■  V''      A  law  u'niess  other  provision  is  made." 

84iSe  Sig.  H.  Roseubla-tt  &  Co.,  C.  '  Sinsheimer  v.  Simonson,  C   C.  A., 

C.  A.,  lbs"  Fed.' 638;  Fitch  V.  Rich-  107    Fed.    898,    906;    approved    Re 

ardson,  C.  C.  A.,  147  Fed.  197.  Eaphael,  0.  C.  A.,  192  Fed.  874,  876. 
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adverse  claimant,  by  his  appearance  and  answer  to  the  merits 
without  raising  the  jurisdictional  objection;'  but  not  when  he 
joins  in  the  same  answer  an  objection  to  the  jurisdiction  .with 
a  defense  upon  the  merits.*  The  consent  need  not  expr.es'sly 
appear  on  the  record,  but  may  be  shown  by  conduct  necessarily 
implying  the  same,^  or  be  given  by  estoppel.*  Consent  is  also 
conferred  over  an  adverse  claimant  by  his  intervention  in  the 
bankruptcy  proceedings,''  or  seeking  relief  therein;'  by  his 
submitting  Ms  rights  to  the  court  or  referee  without  raising 
the  jurisdictional  objection,®  by  his  invoking  the  affirmative 
action  of  the  court,  by  an  application  for  a  receiver,"  or  for  an 
injunction,^^  or  otherwise,^'  by  his  acceptance  of  the  benefit  of 
an  order  of  the  court,^'  and  by  a  w'aivei'  in  the  Circuit  Court 
of  Appeals  of  the  objectioii,  although  raised  in  the  District 


3  Eyttenbei-g  V.  Schefer,  131  Fed. 
313;  Knapp  &' Spencer  Co.  v.  Drew,- - 
C.  C.  A.,  160  Fed.  413;  i?e.  Mills, 
179  Fed.  409;  iSe  Kornit  Mfg.  Co., 
192  Fed.  392;  Mitchell  Storebuild- 
iiig  Co.  V.  Carroll,  C.  C.  A.,  193  Fed!  '- 
616.  ■ 

4  Wood  V.  Wilbert,  226  Ui  S.  384, 
-57  L.  ed.  — ;  overruling.  Sheppard 
V.  Lincoln,  184  Fed.  182.  See 
§§  169,  170,  mpra. 

,  BMcEldowney  v.  Card,  193  Fed. 
475,  where  a  plea  of  set-oflE  claiming 
afBnnative  relief  was  held  tp  be  a 
consent  to  the  jurisdiction  of  the 
court  of  the  United  States  ,1)1 ;  a 
plenary,  suit  by  . the  .  trustee.  But 
_  see  Re  Gill,  C.  C.  a!,  190  Fed.  726, 
holding  that  a  plea  of  setroff  seek- 
ing* no  affirmative  relief  was  an  ad- 
verse claim  and.  npt  a  consent,, to  the 
jurisdiction  of  the  referee  in  a  sum- 
mary proceeding.     ,  ,  ^ 

6  Be  Plymouth  Elevator  Co;,  191 
Fed.  633,  the  sijrrender  of  property 
for  sale  without  objection;  /SeTray- 
na  &  Cohen,  C.  C.  A.,  195  Fed.  486, 
attendance  or  representation  at  a 
sale  without  objection. 

'iJe  Emrioh,  101  Fed.  231. 


SiSa  Elletson  Co.,  174  Fed.  859'; 
Re  Banzai  Mfg.  Co.iC.  C:  A.,  183 
Fed.  298;  Re  Jackson  Brick  &  Tile 
Cp.,  189  Fed.  63,6;  iJe  Trayna  ,& 
Cohen,  C.  C.  A.,  195  Fed.  486,  the 
abandonment  "of  the  application  af- 
ter it  had  been  referred  and  before 
the  taking  of  testimony  upon  the 
same  was  held  not  to  be,  a  with- 
drawal of  the  consent. 
,  ,9iJe  Steuer,  104  Fed.  9J'6;iChaun- 
cey  V.  Dyke  Bros.  C.  C.  A.,  119  iPed. 
1.  It  ha^  b(een  held  that  this  wa.ives 
.  pbjections  to  the  jurisdiction  „pf  the 
court  of  bankruptcy,  but ,  not  .the 
objeotipii  ,  that  the  matter,  cannot 
properly  be  ,deteTmin,ed  upon  s^- 
mary  proceedings  and  should  be  the 
subject  of,  a  plenary  suit,  Si;!isheini- 
er  V.  Simonson,  C..,  C,  A.,  107  Fed. 
898.,  -See.ife  Raphael,  C.  C.  A.,  192 
Fed.    874.  -_..,,     - 

,10  Be  Durliam,  llf  :Fed.  750;;  Re 
Hadden  Kodee  Co.,  135  Fed.  8,86. 

"Ibid.,  ,.  '  ,     .:,; 

,  ,,  118 Re  Porterfield,  138,,F,ed.  ,192; 
Re  Platteville  Foundry  &  Matchjne 
Co.,  ;i47,F,ed.,828.    ..       ;.'    ,,;  ;,. ' 

iSJBe  Noel,  137  Fed.  694. 
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Court."  But  not  by  an  answer^  and  defense  on  the  merits  after 
his  1  objection  to  the  jurisdiction  ibas  been  overruled."  NDr,;iit 
has  been  held,  by  filing  an  answer  to  the  merits  concurrently 
with  a  demurrer  to  the,  jurisdiction,"  or  by  failing  to  object 
to  the  jurisdiction  until  aftenthe  filing  .of  an  amended  petition 
when  ^  the  original  petition  alleged  no!  cause  lof ;  action."  But 
pi-oof  of  claim  is  not  a  consent  to  jurisdiction  of  a  proceeding 
to  compel  him  to  pay  money; to  the  trustee;^'  nor,  it  has  bejen 
held,  when  he  insists- therein  upon  rights  to  property  previously 
seized,  liQes  he  constat,  that  the  Court  of  Bankruptcy  .shall 
determine  the  validity,  of  the  seizure.*'  Leave  _to,  amend  an 
answer  by  pleading  an  objection  to  the  jurisdiction  fiiay  be 
denied.'"'  It  is  too  late!  to  Taise  an.objection  tothe  jurisdiction 
for  ithe  first  time  upon  appeal.**  ,,;The  District  Court  has  power 
to  decide  whether  the  facts  esiist  which  give  it  jurisdiction  of 
a  suit  or  proceeding  in  bankruptcy  against  an  adverse  claimant, 
and  consequently,  its  judgment  overruling  such  an  objection 
cannot  be  reviewed  immediately  by  the  Supreme  court  of  the 
United  Staltes  upon-  a  certificate;  that  a  question  of,  jurisdictioii 
is  involved.**  Consent  may -give  the  District  Court  juris- 
diction of  a  bill  of  interpleader  against  the  trustee  in  bank- 
ruptcy and  another  claimant  of  a  fund  in  the  possession  of  the 
complainant.**  But,  it  was  held,  that  consent  could  not  give 
jurisdiction  of  an  application,  after  a  sale  had  been  confirmed" 
and  the  purchase  indney  paid,  to  compel  specific  performance 
bf  a  contract  by  the  buyer  to  sell  the  land  to  the  applicant, 
and  to  compel  the  .t;ru^tee  to  execute  a  deed  to  the  buyer.** 

§  610.,  Jurisdiction; of  courts,  of  bankruptcy  over  plenary 
suits.      The  Bankruptcy  Act  provides:  "T>he  United  States 

14  Hatch  V.  Curtin,  C.'C.  A.,  154  w  Fitch  v.  •  Richardson,  C.  C.  A., 

Fed:    791.  147  Fed.  196. 

IB  First    Nat.    Bank    V.'  Chicago  sOKnapp  &  Spencer  Co.  v.  Drew, 

Title  &  Tr.  Co.;  198  U.  S.  280,  49  C.  C.  A.;  160  Fed.  413. 

L.  ed.-lOSlj   Louisville  Tr.  Co.  v.  SiBoonvllle  Nat.  Bank  v.  Blakey 

Comingor,  184  U.  S.  18,  46  L."  ed.  C.  C.  A.,  107  Fed.  891. 

413,                                     '  «S  Mueller  V.  Nugent,  184  U.  S.  1, 

iSBe  Micbie,  116  Fed.  749.  46  L.  ed.  405;  Shweer  v.  Brown,  195 

VRe      Hemby-Hutchinson      Pub.  U.  S.  171,  49  L.  ed.  144. 

Co.,  105  Fed.  909.  ^  Re  Blake,  C.  C.  A.,  150  Fed. 

■   MPitkens  V.  Dent,  187  U.  S.  177,  279. 

47  L.  ed.   128;   affirming  106  Fed.  aiHenrie  y.  Henderson,  0.  C.  A., 

653.  145  Fed.  316. 


2030  BAWKSUPTCT.   '  :    ■         !        '1  ['§  '^  '610 

circuit  courts  shall  have  jurisdiction  of  air  controversies  at' law 
and  in  equity,  as  distinguished  from  proceedings  in  bankruptcy 
between  trustees  as  suph  and  adverse  claimants  concerning  the 
property  acquired  or ,  claimed  by  the  trustees,  in  the;  same 
manner  and  to  the  same  'extent  only'  as  though'  bankruptcy 
proceedings  had  not  been' instituted  and  such  controversies  had 
been  between  the  baiikrupts  and  such  adverse  claimants.^' ^ 
Whethei*  this  lirditation  applies,  in  any  respect,  to  the  District 
Courts  since  the  abolition  of  the  Circuit  Courts  of  the  United 
States  })j  the  Federal  Judicial  Code,  has^not  been  decided.* 
The  Bankruptcy  Act  further  provides:  "Suits  by  the  trustee 
shall  only  be  brought  or  prosecuted  inthe  courts  where  the  bank- 
rupt," whose  estate  is  being  administered  by  such  trustee,  might 
have*  brought  or  proseclited  them  iif  proceedings  in  bankruptcy 
had  not  been  instituted,  unless  by  consent  of  the  proposed  de- 
fendant,'except' suits'  for  the  recovery' of  property  sunder  sec- 
tion sixty,  subdivision  h,-  section  sixty^seven,  subdivision  e,  and 
section  seventy,  subdivision  e."  *  This  gives  the  District  Courts 
jurisdiction,  concurrent  with  the  State  courts,  of  all  suits,  irre- 
sp'ei3tive!  of  the  eitiienship  of  ithe  parties  or  of  the  bankrupt, 
which  are  brought  to  set  aside  a  preference  and  to*^  recover  the 
property  thereby  conveyed  or  its  value,*' suits  to  set  aside  trans- 
fers or  encumbrances  of  the  bankrupt's-property,  made  within 

§  610.     136  St.  at  L.  544,  §  23a.;  was  not ;  affected,  by  the.  bankruptcy 

,  2  Before    tjifs  >  enactment    of    this  law.     Frost,  fV.  Latham  &  Co.,   181 

Code,i  where    the    bankrupt    might  Fed. '866. 

have  sued  the  defenilant  iii  a  Cir-  ^'Bankruptcy     Law,     §     236,     ds 

cuit  Court  of  the  iTnited  States,  the  ainehted  32  St.  at'L.  7,97;  36'  Si'  at 

trustee  might  do  so;' although  bis ,  L.,-838.   ,  |;ii  ,  '     '  .cS.Ut'. 

citizenship   was   the    same   as   that  *  Ibid. ;   §  606,  as  amended  by  32 

of   the   defendant.     "Citizenship;  of  Sti  at.L.  797,;  3,6;S,t.  at  L.  ,S|.3.8, -.gee 

the  trustee  is  wholly  imniaterial,  to  infra,  §  644.    An  action  by  ■  the  tru^- 

the    jurisdietion  '  of  '  such;  a    case."  ,tee  against  a  cre4itoi',  yho.qMatined 

Bush  V.  Elliot, :  202  IJ.  S.  477,  484,  a    preference!   by    the )  purchase  .  of 

50  L.  ed.  111-4,   1117,  26   Sup.   Ct.  property  lat.ain, execution,- sale  wit^- 

668.      See   Spencer   v.   Buplan   Silk  in  fppr,  pipnths^  be:5op^,.  the-fflling  of 

Co.,  19r  U.  S.  526,  48  Li  ed.  287,  the  bankruptcy  petition,  is  an  ac- 

24  Sup.   Ct.   174;   Mayer  v.   Cohrs,  tion  at  law:, within  tlipi  j-uyisd'iQtion 

188  Fed.  443.     It  was  held  that  the  ofr'the  ban^truptpy  ,  court,   although 

-jurisdiction  of   a   Circuit  ;  Court:  of  the  complaint  alleges  conversion ,  of 

the  United  States  over  a  suit  by: a  tj^es  property.;    Cf»nt.,v,,J^atf,B»nk 

ci-editor. of  the  bankrupt,  to  recover  of  Auburn,  197,  Fed.^81.    ;         ,    -, 
property    fraudulently:  transferred, 
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four  ,imontlis  prior  i  to  ;1jlie /filing  of  the  petition  with  the  intent 
to  hinder,  delay  or  defraud  his  creditors,  and  all  other  convey- 
ances orencumbranceSj.  made  by  him  within  such  four  months 
Avhile  insolvent,  which  are  null  arid  void  as  against  his  (?reditors 
by  the  laws  of  theiState,  territory  or  district  where  the. property 
is  situated;^  and  of  suits  to  set;  aside  any  transfer  of 
the  bankrupt's  property,  which, any  creditor  of  the  bankrupt 
might  have  avoided,  and  to  recover -the  property  so  transferred; 
or  i  its:  value  from  the  transferee^  irrespective  of  the  date  of,  such 
conveyance.*  '.Such  .suits  may  also  be  brought  by  the  trustee 
ill  another  District  Court  of,  the  United,  States  than  jthat,  where 
he  was  appointed.'^    Such  suits  can  only  be  instituted -iri  courts 


5  Ibid.;  §  66e,  as  amended  by  32 
St.  at  L.  797.  It  has  been  held  that 
a  Court  of  Bankruptcy  may  compel 
an  accounting  byi  an  assignee  under 
an  ^  assignment  for  ,  the  ben'e^t  |  of 
creditors  made  within  four  months' 
preceding  tie  filing  of  the  petition. 
Re  Thompson,  C.  0.  Ai,  128  Fed. 
575.  But  see  Louisyille  Trust  Co. 
V.  Comingor,  184  U,  S.  18,  46  L.  ed. 
413.  it  has  been  held:  that  such  a 
suit  cannot  be  'firought  unless  the 
elements'  prescribed  by  section  606, 
quoted  supra,  are  shown  to  exist. 
Re  F.  M.  &  S.  Q.,Caj-lilei  199  Fed. 
612;  that  the  referee  has  no  juris- 
diction of  a  proceeding  by  the  trus- 
tee; and.  that  a  plenary  suit  is  re- 
quired when;  the;  trustee  seeks  to  re- 
cover property  pledged,  within  the 
four  months'  peTipdj  .  upon  the 
ground  that  the  pledge  constitutes 
a  .voidable  preference.    Ibid. 

6  Harris  v.  First  National  Bank 
of  Mt.  Pleasant,  216  U.  S.  3.82,  5,4, 
Ii.  ed.  528.  ,Where,  such  a  proceed- 
ipg;  was  brought  by  a  trustee  in 
bankruptcy  in  a  District  Qourt  as 
an  ,a.Gtipn  at  law,  and,  pending  trial, 
by  I  stipulation,  an  order,  was  entered, 
referring  the  cause  and.  certain  is- 
sues sensing  upon  the,  pleadijigs.  to 
a.  designated, ,  lawyer,  to  state  and 


take  the  evidence  and  his  conclur 
sioiis  of  law  and  fact  thereupon  to 
the  next  term  of  court  for  its  fur- 
ther action;,  it  was  .held  that  this 
order,  in  effect,  constituted  the  ref-. 
eree  an  arbitrator,  whose  .findings 
could  be  reviewed  only  for  fraud, 
misconduct  or  other  recognized  le- 
gal reasons  authorizing  the  setting 
aside  of  .  an  arbitrator's  award. 
Westail  V.  Avery,  171  Fed.  626. 
Bankruptcy  Law,  §  23&,  ias  amended 
36  St.  at  L.  838.  Before  this  amend- 
ment, in  the  last  class  of  cases,  such 
a  suit  could .  not  have  been  brought 
without  tt^  consent  of  the-  defend 
ant.  Wood  v.  Wilbert,  226  U.  S. 
384,,  57  I|.  ed,  7— •!  .See  Johnston  v. 
Fo'rsytfe  Mercantile  ,Co.,  127  Fpd; 
84p;  Hurley  v.;  Devlin,  149,  Fed.i 
268;  Eemington  on  Bankruptcy,  §§ 
1689,  1670.  Contra,  Gregory  v.  At- 
kinson, 127.  Fed.  183;  Eyttenberg 
v.Schefer,  131  Fed.  313;  Skewis  v. 
BiartheU,  152 ,  Fed.  534;  Hull  y. 
Burr,  C.  C.  A.,  153  Fed.  945;  Re 
Heckman,  C.  C^  A.,  140  Fed.  859.; 
Re  Ka/ne,  152  ]^ed,  587; 

' La,vi!rence  r y.  Lowriey;133  Fed.. 
995;  13i.  An».  B,  R.  297 ;  Remington 
on  Bankruptcy,.  §  1690,  But  see 
Hull;  v.  Burr,  C.  C.  A.,  153  Fed.  945. 
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of  bankruptcy  by  trustees^  and  not  by  creditorSj  who  can  only 
sue  in  the  State  cotirts  unless  there  exists  some  other  ground 
of  Federal  jurisdiction;*  although,  when  the  trustee'  refuses, 
to  sue,  they  niky  by  leave  of  the  court  sue  ii;' his  name  at  their 
own  expense  upon  filing  a  bond  for  costs.'  It  has  been  held  that 
a  receiver  in  bankruptcy  cannot  institute  a  suit.^"  Such  plenary 
suits  by  trustees  are  not,  like  summary  applications,  "proceed- 
ings in  bankruptcy;"  but  they  are  "controvbrsies"  arising  out 
of  the  bankruptcy  proceedings,^^  and  under '  the  laws  of  the 
United  States.  They  are  subject  to  the  general  rules  regulating 
pleadiiigs  and  practice  in  courts  of  equity  and  of  common  law.^^ 
They  cannot  b6  brought  in  eqiiity,  'except  in  cases  which  would 
ordinarily  be  within  the  equitable  jurisdiction  of  the  court. ^' 
They  cannot  be  begun  before  a  referee*^*  They  differ  in  these 
respects  from  the  summary  applications  previously  described^ 
which  are  "proceedings^  in  bankruptcy,"  and  are  not;  considered 
to  be  controversies  at  law  or  in  equity.^*  Aplenary  suit  is  nec- 
essary whenever  it  is  pought  to  recover  money  from,  or  to, take 
property  from,,  the  possession  of  a  person  who  asserts  an  adverse 
claim  of  title  to  the  same  which  is  not  merely  colorable.'*  It 
seems  that  when  a  suit  is  brought  by  a  trustee  in  bankruptcy 
because  of  interference,  with  property  after  the  same  ,has,  been, 
reduced  to  his  possession,'''  or  a  breach  of  a  contract  made  with 

8  Viquesfley  v.  Allen,  0.  C.  A.,  131  12  Sessler    v.    Neinoof,    183    Fed. 
Fed.   21;    Remington  on  Bankrupt-      656.  :       i 

of,   §   1716.     Se  Brumty  v.  Jones,  18  Ibid. 

C.  C.  A.,  141  Fed.  318;   Heiirie  v.  "Be  Oohn,  98  Fed.  75;  iSe  Seher- 

Henderson,  C.  'C.  A.,  145'  Fed.  316.'  ber,  131 -Fed.  121;  Horskins  v.  SftH- 

Coreir-a',  Horner-GaylOTd  Co.  v.  Mill-  dersonj  132  Fed.  4l5;  Remington  on 

er  &  Bennett,  147  Fed.  295:    ■  Bankruptcy,  §1695. 

9  iSe  Bailey,  151  Fed.  963:-  15  Clay  v.  Wates;  C.  C.  A.,  178 
lOBoonVille  Nat.  Bank  v.  Blakey,  Fed.  3«5.'  -'Of.  §  666,  infro. 

G.   0.   A.,   ]07Fed.   891;    Beach  v.  iSiffie'Cill,  C.  C.  A.  190  Fed.  726; 

Macon  Grocery   Co.,  O.   £).  A.,   116  Re   Mimnis    &    Parham,    193    Fed. 

Fed.  143;   Re  Kolin,  C.  C.  A.,'  134  276;'   Re  How6  Mfg.  <3o.,   1-93  Fed-. 

Fed.  557.     Infra,  §  63'4.  '    '  524;  7ee  Spalding  Cotton  Mills,  193 

llBoonville'Nat.  Bank'vi  Btekey,  Fed.   554;   Be  Iron  •  Clad  Mfgi  Co., 

C.  d.  A.V  107  Fed.  891 ;   Stelling  v.  194  Fed.  906 ;  Johnston  v.  SpenCer, 

Jones    Lumber    Co!,    C.    C.   A.,    116  C.  C.  A.,  195  Fed.  215:'    See  §608, 

Fed.  261;  MclSTulty  V.  Feingold,  129  silpra;-^' 635,  infra.  '  '    '^      ■■ 

Fed.  1001;  Delta  N'at.  Bank  v.  Eas-  '  "See  Sp'eiicef' -V.  Duplan  Silk  Co., 

terbrook,  C.  C.  A.,  133  Fed.  521.  191  U;S.  52'S,  48  L.  ed.  287. 
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him  in  Ms  representatiive  capacity,"  the  citizenship  of  the  par? 
ties  ordinarily  determines  the  jurisdiction,  irrespective  of  the 
citizenship  of  the  bankrupt.  A  plea  or  answer  praying  affirm- 
ative relief  is.  a  consent  to  such  jurisdiction.^®  The  jurisdic- 
tion of  a  Federal  court  of  equity  to  continue  a  creditors'  bill 
previously  instituted,  founded  upon  a  judgment  and  execution, . 
returned  unsatisfied,  is  not  divested  by  an  adjudication  in  bank- 
ruptcy.*" 

A  District  Court  of  the  United  States  has  jurisdiction  of  an 
action  by  a  trustee  in  bankruptcy  against  a  national  bank  to 
recover  usurious  interest  received  by  the  defendant  from  the 
bankrupt,  since  such  an  action  arises  under  the  laws  of  the 
United  States.''*  '  Where  a  bankrupt  might  have  sued  the  de- 
fendant in  a  court  of  the  United  States,  rthe  trustee  may  do  so, 
although  the  latter's  citizenship  is  the  same  as  that  of  the  de- 
fendant;** It  has  been  held:  that  a  Federal  court  of  equity  has 
jurisdiction  of  a  suit  by  an  adverse  claimant  against  the  trustee 
in  bankruptcy,  to  determine  the  right  to  property  in  the  posses- 
sion of  the  trustee ;  but  not  to  determine  a  dispute  as  to  a  water 
right  therewith  connected,  when  the  stream  is  not  in  the  custody 
of  the  coilrt;**  and  where  a  billis  already  pending  in  such  a 
court,  to  which  the  trustee  is  a  party,  to  enjoin  the  prosecution 
of  subsequent  suits  which  would  interfere  with '  the  court's 
jurisdiction  of  the  former.**  A  plenary  suit  to  recover  a  debt 
due  the  baiikrupt  or  for  other  relief  in  personam,  where  it  is 

18  MeBldowney  v.  Card,  193  Fed.  part   of   the   property   pending  the 
475.  suit,  the  Circuit  Court  should  order 

19  McEldo*ney  v.  Card,  193  Fed.  the  trustee  to  pay  the  proceeds  to 
475.    See  §  169,  supra.  the  plaintiff;  and  that  it  was  error 

20  Nat.  Bank  of  the  Republic  v.  to  remit  him  to  an  applicatioii  to 
Hobbs,  118  Fed.  626.  the  court  of  bankruptcy.    J.  B.  Mc- 

81  Reed  v.  American-German  Nat.  Farlan  Carriage  Co.  v.  Solanas,  C. 

Bank,    155    Fed.    233i     Before    the  C.  A.,  106  Fed.  145. 

abolition   of  the  Cil^euit   Courts   it  « Bush  v.  Elliott,  202  U.  S.  477, 

was   held:    that   where,   in   such   a  484,  50  L.  ed.  1114,  lllT,  26  Sup. 

court,    which    iiad    jurisdiction    "by  Gt.    668.     "The   citizenship    of   the 

reasgn  of  citizenship,  judgment  was  trustee  is  wholly  immaterial  to  the 

reioveffed   by  an   adverse   clainiant  jurisdiction  of  such  a  case." 

against  a  trustee  in  bankruptcy  for  8S  Bear  Gulch  Placer  Min.  Co.  v. 

the  possession  of  specific  property,  Walsh,  198  Fed.  351. 

and  it  then  appeared  for  the  first  24  Kelley  v.  T.  L.  Smith  Co.,  C. 

time   that  the  defendant  had   sold  C.  A.,  196  Fed.  466. 
Fed.  Prac.  Vol.  II.— 128. 
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not  sought  to  recover  a  preference  or  the.  value  of  property 
transferred  by  him,  is  not  within  the  jurisdiction  of  a  Court  of 
Bankruptcy.^*  ,  Without  the  consent  of  the  defendant,  a  court 
of  bankruptcy  has  no  jurisdiction  of  an  action.byi  a i  trustee 
to  recover  damaiges  because  of  a  conspiracy,  through  which 
property  was  bought  at  less  than  its  true  value  from  the  bank- 
rupt, while  insolvent^®  A  FederaL  Court  of  equity  has  no  ju- 
risdiction of  a  bill  in  equity  to  establish  a  preferential  61aim  to 
find  in  a  court  of  bankruptcy  and  to  set  aside  an  order  of  the 
latter  court  or  of  its  referee.^''  i        ~   ,  .1 

Where  a  court  of  admiralty  acquired  jurisdiction  by  a  libel 
in  rem  against  a  vessel,  before  the  institution  of  bankruptcy; 
proceedings  against  the  owner  in  another  district,  after  a  sale  of 
the  same ;  it  was  held  that  it  had  no  further  jurisdiction  than 
to  determine  the  rights  of  the  parties,  in  admiralty,  and  that 
a;ny  rights  claimed  under  the  bankruptcy  law  must'  be  sub- 
ihitted  to  the  court  of  bankruptcy.^'  And  a  court  of  admiralty 
has  jurisdiction  to  direct  the  payment  of  the  fees  of  a  receiver 
in  bankruptcy,  who  has  not  appeared  therein,  out  of  the  proceeds 
of  the  sale  of  a  barge.*' 

§  611.  Extraterritorial  jurisdiction  of  courts  of  bank- 
ruptcy. A  court  of  bankruptcy  has  generally  no  extra  terri- 
torial jurisdiction.^  It  cannot  enjoin  the  prosecution  of  a  , suit 
in  another  district  by  a  person  not  served  within  its  owu  juris- 
diction.* It  cannot  order  persons  outside  the  district  and  not 
there  served  with  any  process,  unless  they  are  attorneys-at-law,' 

25  Bush  V.  Elliott,  202  U.  S.  4,77,  zsHudson  Oil  &  Supply  Co.  y. 
50  L.  ed.  1114;  Hinds  v.. Moore,  C.  Booraem,  216  U.  -S.  604,  54  L.  ed. 
C.  A.,  134  Fed.  221;  Remington  on  636.  Cf.  Re  Hughes,  170  Fed.  809. 
Bankruptcy,  §  1694.  So  held  of  a  §  611.  iJJe  Wood  &  Henderson, 
suit  to  compel  a  stockholder  to  pay  210  U.  S.  246,  258;  Re  Waukesha 
corporate  debts  because  her  shares  Water  Co.,  116  Fed.  1009;  Re  Wil- 
were  issued  for  property  fraudu-  Hams,.  123  Fed.  321;  Havens  & 
lently  overvalued,  Re  Haley,  C.  C.  Geddes  Co.  v.  Pierek,_120  Fed.  244, 
A.,  158  Fed.  74.  2Acme  Harye^^er  Co.  v.  Beekman 

26  Lynch  v.  Bronson,  177  Fed.  Lumber  Co.,  222' U.  g.  300^  311,  56 
605.  L.  ed.  208,  215. 

27  U.  S.  Fidelity  Co.  v.  Bra,y,  225  s  Re  Wood  &  Henderson,  210  U, 
U.  S.  205,  56  L.  ed.  1055.  S.  246. 

28  The    William    B.    Kibbee,    164 
Fed.  653. 
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to  pay  money*  or  to  surrender  property^  or  papers  in  th,eir 
possession.*  It  has  beeil  held  that  it  cannot  sell  land  which  is 
located)  beyond  its  jurisdiction.''  It  cannot  in  a  plenary  suit 
serve  process  outride  the  jurisdiction ;  *  except  in  cases  where  a 
court,  of.  equity  naight  have  authorized  substit]ated  service,®  or 
service  by  adyertisenient,  or  otherwise,  upon  parties  without 
the  jurisdiction,^"  or  perhaps  when' an  order  authorizing  such 
a  suit  has  beew  made, upon  due  service  of  notice  upon  the  parties 
without  the  jurisdiction.'^  "In  case  personal,  service"  of  a  sub; 
poena  to  answer  a  petition  for  involuntary,  bankruptcy  "cannot 
be  made,  then  notice  shall  be  given  by  publiciatipn  in  the  same 
manner  and  for  the  same  tinie  as  provided  by  law  for  pub; 
Hqatipn  in  sui,ts  tp  enforce  "a  legal  or  equitable  lien  in  the' 
courts  of  the  United  States,'^  except  that,  unless  the  judge  shall 
otherwise  direct,  the  order  shall  be  published  not  more  than 
once,  a  week  for  two  successive  weeks  and  the  return  day  shall 
be  ten  days  after  thp  last  publication  unless  the  judge  shall  for 
cause  fix  a  longer  time."  '*  It  has  been  held  that,  under  these 
statutes,"  a  person,  may  be  adjudicated  to  be  an  involuntary 
bankrupt,  in  a  proper  case,  although, he  is  beyond  the  territorial 
limits  of  the  court.'*  A  proceeding  to  determine  the  validity 
of  a  payment  in  contemplation  of  bankruptcy,  made  by  a  bank- 
rupt to  an  attorney  for  legal  services  to  be  rendered  in  the 
future,  may  be  instituted,  ,when  the  latter  is  a  non-resident,  by 
the.  service  of  an  prder  to  shpw  cause,  citation  or  notice  of  the 
hearing  upon  him^  without  the  district;**  although  it  is  doubt- 
ful whether  the  order  can  be  enforced  without  ancillary  pro- 
ceedings,'* and  although  the  trustee  may  not  maintain  a  plenary 

4  Be  Haley,  C.  C.  A.,  158  Fed.  74.  9  Supra,  §  96. 

It   has  teen   held   that   it  lias  the  lo  Supra,  §  97,. 

power  tp  deterimine  whetter  foreign  n  Re  Wood  &  Henderson,  210  U. 

stockholders  of  a  bankrupt  cprpora-  S.  246,  258,  52  L.  ed.  1046,  1051. 

tion  are  subject   to  assessment .  for  12  Supra,  §  97.  . 

tlie  benefit  of  creditors.     Re  Mpn-  Is  30  St.  at  L.  544,  §  18a. 

arch  Corporation,  196  Fed.  252.  w  Hills  v.   F.  D.  M'Kinniss  Co., 

.'6 Re   Waukesha   Water    Co.,    116  188  Fed.,  1012. 

Fed.  1009'.'  '  iSTSe  Wood"  &  Henderson,  210  U. 

6  Ibid.                                  ,\  S.  246,  52  L.  ed.  1046.. 

">  Re  Britanniai  Min.  Co.,  197  Fed.  is  Staunton  v..  Wooden,  C.  C.  A., 

459.  liTO  Fed.  6i. 

8ife  Wood  &  Henderson,  210.  tJ. 
S.  246,  2^8,  52  t.  ed.  1046,  1051. 
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suit  for  that  purpose  against  a  non-resident  attorney  upon  serv- 
ice of  process  made  outside  the  district.''' 

§  612.  Ancillary  jurisdiction  in  bankruptcy.  By  the  act 
of  Jime  25,  1910,  the  bankruptcy  courts  may  "exercise  ancil- 
lary jurisdiction  of  persons  or  property  within  their  respective 
territorial  limits  in  aid  of  a  receiver  or  trustee  appointed  in  any 
bankruptcy  proceeding  pending  in  any  court  of  bankruptcy." ' 
Ancillary  jurisdiction  may  be  exercised:  by  directing  the  filing 
of  a  schedule  by  an  officer  of  the  bankrupt,  in  accordance  with 
an  order  of  the  court  of  primary  jurisdiction ;  ^  by  compelling 
the  delivery  of  the  books  of  the  bankrupt  to  the  trustee ; '  by 
enjoining  a  creditor  of  a  bankrupt  from  suing  an  estate  out- 
side the  jurisdiction  of  the  court  of  his  adjudication ;  *  by  ap- 
pointing ancillary  receivers;*  by  selling  property  within  the 


"Ue  Wood  &  Henderson,  210  U. 
S.  246,  52  L.  ed.  1046. 

§  612.  136  St.  at  L.  838,  eh. 
412.  Previously  to  this  enactment, 
the  extent  of  the  ancillary  jurisdic- 
tion was  doubtful.  In  Babbitt  v. 
Butcher,  216  U.  S.  102,  54  L.  ed. 
402,  Elkus,  Petitioner,  216  U.  S. 
115,  54  L.  ed.  407,  and  ISe.Peiser, 
115  Fed.  199,  such  jurisdiction  was 
sustained.  Contra,  As  to  the  right 
of  a  receiver  thus  to  apply,  see  Lov- 
ell  v.  Newman,  227  U.  S.  412,  57 
L.  ed.  — .  As  to  the  right  of  for- 
eign receivers  to  sue  generally,  see 
§  93,  supra.  Be  Williams,  120  Fed. 
38;  s.  c,  123  Fed.  321;  Ross-Mee- 
ham  Foundry  Co.  y.  Southern  Car 
&  Foundry  Co.,  124  Fed.  403;  Be, 
TyboMin.  &  Reduction  Co.,  132  Fed,. 
697;  Re  Granite  City  Bank,  C.  C. 
A.,  137  Fed.  818;  Be  Von  Hartz, 
C.  C.  A.,  142  Fed.  726;  Hull  v. 
Burr,  C.  C.  A.,  153  Fed.  945.  See 
"Ancillary  Eeceiyers  •  in  Bankrupt- 
cy," by  L.  M.  Friedman,  Harv.  Law 
Eev.,  XVIII,  519. 

z/Je  Brockton  Ideal  Shoe  Co.,  C. 
C.  A.,  200  Fed.  745. 

3  Babbitt  v.   Dutcher,  216  U.   S. 


102,  54  L.  ed.  402,  corporate  records 
and  stock  books. 

4  Acme  Harvester  Co.  v.  Beekman 
Lumber  Co.,  222  U.  S.  300,  311,  56 
L.  ed.  208,  215. 

6  Fidelity  Tr.  Co.  v.  Gaskell,  C. 
C.  A.,  195  Fed.  865.  In  Be  Peiser, 
115  Fed.  199,  it  was  held  that  an- 
cillary jurisdiction  might  be  exer- 
cised by  compelling  the  payment  of 
funds  of  the  bankrupt  to  a  receiver 
appointed  in  the  original  jurisdic- 
tion, in  obedience  to  an  order  6t 
the  original  court  of  bankruptcy, 
notice  of  which  had  been  served  up- 
on the  holder  of  such  funds  in  the 
ancillary  jurisdiction.  It  has  been 
said:  that  an  ancillary  receiver's 
duty  is  limited  to  the  collection  of 
assets  and  the  custody  of  the.  same 
until  the  appointment  of  a  trustee; 
and  that  in  the  absence  of,  an  appli- 
cation by  the  receivers  in  the  court 
of  original  jurisdiction,  he  will  not 
be  directed  to  sell  the  property.  Be 
Brockton  Ideal  Shoe  Co.,  194  Fed. 
233.  The  court  appointing  the  an- 
cillary receiver  Has  the  riglit  to  set- 
tle his  accounts  and  to  pay  his  fees 
and  expenses  out  of  the  fund  before 
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iudicial  district.'  By  adjudicating  the  claims  to  the  title  to, 
or -to  legal  equitable  liens  upon,  such  property,  and  then,  and 
after  payment  of  such  claimants, '  to  transmit  any  balance  to 
the  court  of  primary  jurisdiction ; '  by  granting  an  order  for 
the  examination  of  a  resident  witness  at  the  request  \of  a  trustee 
in  bankruptcy.*  It  has  been  held  that  ancillary  jurisdiction 
may  be  exercised  at  the  request  of  a  creditor,®  but  that  tem- 
porary receivers,  appointed  before  adjudication,  cannot  institute 
ancillary  proceedings  in  another  district  to  secure  a  confirmation 
of  thpir  appointment  and  to  :be  put  in  possession  of  property  of 
the  corporation  there  situated,*" 

§  613.  Jurisdiction  of  state  courts  in  cases  affecting 
bankruptcy  proceedings.  The  Bankruptcy  Act,  after  declar- 
ing that  fraudulent  conveyances  are  void  when  made,  within 
four  months  prior  to  the  filing  of  the  petition  in  bankruptcy, 
expressly  provides :  that  for  the  purpose  of  the  recoveiry  of  prop- 
erty conveyed  or  encumbered  by  a  bankrupt  within  four  months 
prior  to  the  filing  of  the  petition,  with  the  intent  and  purpose 
on  his  part  to  hinder,  delay  bt  defraud  his  creditors,  and  all  eon- 
veyaftces,  transfers  or  encumbrances,  made  by  him  within  such 
four  months  while  insolvent,  "any  court  of  bankruptcy  as  here- 
inbefore defined,  and  any  State  court  which'  would  have  had 
jurisdiction  if  bankrupt  had  not  intervened,  shall  have  con- 
current jurisdiction,"  *  The  State  courts  have  concuirent  ju- 
risdiction of  suits  by  the  trustee  to  recover  an  unlawful  pref er- 

its  transmission.    Fidelity  X.  Co.  v.  ciliary  reoeiyers  appointed  by  courts 

Gaskell,    C.    C.   A.,    195    Fed.    865,  of  equity,  see  §  304,  supra; 

8-74,    but    should    afford    the    cred-  8  iJe,  /  Britannia  .  Min,     Co.,    197 

iters     or    the    trustee    an    oppor-  ,Fed.  459.             _ 

tunity     to    object     to     the     same.  t  Fidelity  Tr.  Co.  v.  Gaskell,  0.  0. 

Tioeser  v.  Dallas,  C.  C.  A.,  192  Fed.  54  L.  ed.  407. 

909.    An  application  to  set  aside  the  '  Elkus,  Petitioner,  216  U.  g.  115. 

appointment  of  the  ancillary  receiv-  *  He  Brctckton  Ideal  Shoe  Co.,  C. 

er,  upon  the  groUiid  thatthe  alleged  C.  A.,  200.  Fed.  745. 

l^ankrupt  was  not  insolvent  and  had  "  -Be  Tygarts  River  Coal  Co.,  203 

committed   no    act    of    bankruptcy,  Fed.  178. 

veas  denied  for  the  reason  that  the  §  613.     1 30  St  at  L.  544,  §  67, 

question  should  first  be  submitted  subd.  e,  ai  amended  32  St.  at  L. 

to  the  original  court  of  bankruptcy.  797. 

Re  Hayes,  192  Fed.  1018.'    For  an- 
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ence,*  and  to  set  aside  a  fraudulent  transfer,'  even  of  an  action 
to  set  aside  a  chattel  mortgage,  which  the  mortgagee  claims  to 
■be  a  lien  upon  a  fund  in  the  possession'  of  the  court  of  bank- 
ruptcy.* But  in'  neither  of  such  suitg  in  a  State  court  can 
the  validity  of  all  other  claims  against  the  bankrupt  be  litigated ; 
nor  can  it  be  determined  whether  others  have  received  voidable 
preferences  and  have  not  been  required  to  silrrender  them.* 
Such  matters  must  be  decided  by  the  Court  of  Bankruptcy.* 
A  State  court  has  jurisdiction  of  a  suit  against  a  trustee  in 
bankruptfey,  to  reform  a  contract  between  the  plaintiff  and  the 
bankrupt;''  or  an  action  of  trover  against  a  trustee  or  receiver 
in  bankruptcy ;  *  but  not  of  aii  action  of  replevin  against  a  trus- 
tee or  a  receiver,  at  least  without  leave  of  the  Court  of  Bank- 
ruptcy.^ A  State  court  has  jurisdiction  to  continue  a  suit  to 
foreclose  a  lien  upon  the  bankrupt's  property  instituted  before 
the, filing  of  the  petitioji  in  bankruptcy,  even  if  the  same  was 
instituted  during  the  four  preceding  months;  provided,,  at 
least,  that  the, lien  previously  accrued;"  although  the  pro- 
ceedings in  such  a  suit  may  be  stayed  by  a  court  of  bankriiptcy 
in  a  proper  case.^^ ,  It  has  been  -even  held  that  such  a  suit  may  be 
sustai-ii,e.d  when  not  instituted  until  after  the  adjudication  of 


2  Eau  Claire  Nat.  Bank  v.  Jack- 
man,  204  U.  S.  ■522,  51  L.  ed^  596. 

3  Frank  v.  Vollkommer,  205  U.  S. 
521,  51  L.  ed.  911. 

4  Fraiik  ■/.  Vollkommer,  205  U.  S. 
521,  51  L.  ed.  911.'  '    ■ 

5  Eau  Claire  Nat.  Bank  v.  Jack- 
man,  204  U.  S.  522,  537,  51  L.  ed. 
596/'  605.  ■'  ' 

6  Ibid, 

''Zartmanv.  First  Nat.  Bank  of 
Waterloo,  216  IT, .S.,  134,  54  L.  ed. 
418.  It  has  been^lieid  tKat'a  $tate 
court  has  jurisdiction  of  a  suit  by 
the  member  of,,  a  firm  rfor  an  ac- 
counting by  the  trustee  of  his  bank- 
rupt partner.  Williams  v.  Lane, 
(Cal.  1910)   109  Pac.  873. 

iRe  Kanter  &  Cohen,  C.  C.  A., 
121  Fed.  984.    But  see  §  633,  i/nfra. 


9  fie  Russell  &  Birkett,  104  Fed. 
248.  Murphy  v.  John  Hofman  Co., 
211  U.  S.  562,^53  L.  ed.  327. 

lOEyster  v.  Gaflf,  91  U.  S.  521, 
23  L.  ed.  403;  Hobbs  v.  Head  & 
Dowst  Co.,  Re  New  England  Breed- 
ers,' Club,^  0.  C.'A.,  184  Fed.  409,  af- 
firming 175  Fed.  501.  It  has  been 
held,  that  the  pendency  of  bankrupt- 
cy proceedings,  the  prosecution  of 
which  -has,  been.,  delayed,,,  is  ■  no ;  de- 
fense to  a  petition  by  an  intervenor 
to  foreclose  a  mortgage  covering 
land  of  wjiioh  a  receiver  appointed 
by  a  court  of  equity  has  previously 
taken  possession.  ■  Clark  v.'  Nor- 
walk  Steel  &  Iron,  Co.,  188  Fed..  999. 
,H  Hobbs  v.,  Head  &  ,Do>yst  Co., 
.i?e  New  England  Breeders'  Club,  C. 
C.  A.,  184  Fed.  409;  affirming  175 
Fed.  501;   §  633,  infra. 
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tHe  mortgagor  a  bamkrupt.^^  It  has  been  held  that  the  State 
court -retains  jurisdiction  of  an  action  in. replevin,  or  other  suit 
or  proceeding,  to  enforce  a  claim  of  ownership  in  specific  prop- 
erty, where  the  chattel^'  were  seized  before,  an  officer  of  the 
bankruptcy  court  took  possession  or  any  injunction'  was  is- 
sued.'* It  has  been  suggested  that  where  the  property  was 
reclaimed  by  the  bankrupt  pri6r;  to  the  institution  of  the 
proceedings,  the  title  might  be  determined;  in  the  court  of  bank- 
ruptcy.'*: Pending  suits  upon  .debts,  which  are  discharged  by 
a  diseharge  in  bankruptcy,  are" stayed  pending  the  proceedings ;  '^ 
unless  they  are  brought  to  enforce  a  lien,  which  is  not  discharged 
by  the  bankruptcy  law,'^  or  to  assert  a  right  to  rem,y  but  a 
sale  of  perishable  property  without  notice  of  the  proceedings  in 
bankruptcy  was  hot  thereby  invalidated  although  it  was  seized 
under  an  attachment  thereby  yaca-ted-''  In  a  suit  to  g[liiet  title, 
a  State  court,  has  jurisdiction  to  determine  a  daim,  set  up  by  a 
trustee  in  bankruptcy,  that  the  ©onveyance  to  the  plaintiff  is 
void  as  an  illegal  preference ;  '^  and  it  has  been  held  that  where 
the  trustee  there  set  up  his  claim  by  answer,  the  Federal  court 
shquld  stay  a  suit  subsequently  begnin  therein  by  him  to  ob- 
tain the  same  relief.*"  A  judgment, iij  a  State,  court  against 
a  trustee  in  bankruptcy  cannot  be  collaterally  attacked  in  the 
bankruptcy  proceeding ;  *'  and  an  order  of  a  court  of  bankruptcy 
cannot  be  reviewed  or  set  aside  by  a ,  State  court,**  although  it 
is  claimed  that  the  former  court  was  without  jurisdiction.*'  A 
State  court  has  no  jurisdictionrof  a  suit  in  equity  against  trustees 
in  bankruptcy,  to  require  them  to  pay  to  complainant  the  pro- 
is  New  River  Coal  Co.  v.  Euffner,  v.  Grant,  CO.  A.,  135  Fed.  322;  14 
C.  C.  A.,  165  Fed;  881,  885,  91  0.  Am.  B.  R.  288;  'Virgmia  Iron,  Coal 
C.  A.  559,  563;  Be  Daner,  C.  C.  A.,  &  Cdke  Ca.  v.  Olcott,  C;  C.  A.,  197 
167  Fed.  529,  93  C.  C.  A.  238.  See  Fed.  730. 
infra,  §  649.  "Ibid. 

15  Heath  v.  Shaffer,  93  Fed.  647 ;  "  Jones   v.   Springer,    226   U.    S. 
Be  Porter,   109   Fed.   Ill;   Be  Sail      148,  57  I/,  ed. ^. 

Gabriel   Sariatorium   Co;,   C.   C.  A.,  W  Da  vis  v.  Planters'  Tr.  Co.,  196 

ill  Fed.  892;  Remington  on  Bank-  Fed.  970. 

ruptey,  §  1586.  '  SO  ibid.; 

MBe  Munro,  195  Fed.  817.  MiSe  SfeaVey,  195  Fed.  825.    ^ 

16  30   St.   at  L.'  546,   §   11a;  Be  *»U.  S.  Fidelity  Co.  v.  Bray,  225 
Geister,  97  Fed.  322,  3  Am.  B.  R.  U.  S.  206,  56  L.  ed.  1055.    ^ 

228 ;  infra,  §  633.  »»  Hatch  v.  Curtin,  146  Fed.  200. 

16  Tennessee  Producer  Marble  Co. 
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ceeds  of  property  wliicli  he  claims,  but  whicli  the  defendants  sold 
under  an  order  of  a  court  of  bankruptcy  as  assets  of  a.  bank- 
rupt's estate.''* 

§  614.  Jurisdiction  in  bankruptcy  as  affected  by  res- 
idence or  place  of  business.  The  provision  of  the  law  au- 
thorizing Courts  of  Bankruptcy  to  adjudge  persons  bankrupt, 
who  have  had  their  principal  places  of  business,  residence,  or 
domicile  within  their  respective  territorial  jurisdictions  for 
the  preceding  six  months,  or  the  greater  portion  thereof 
imposes  jurisdictional  conditions.^    Its  waiver  by  the  bankrupt 


2*  Treat  v.  Wooden,  138  Fed.  934. 
It  has  been  held  that  bankruptcy 
proceedings  do  not  suspend  the  ju- 
risdiction of  a  State  court  over  pro- 
ceedings for  the  dissolution  of  a 
corporation,  although  it  is  insol- 
vent. Re  Standard  Cordage  Co., 
184  Fed.;  156,  nor  affect  an  insol- 
vent assigniment,  made  more  than 
four  monthsi  prior-  to  their  institu- 
tion, iJe  Boner,  169  Fed.  727;  Hard- 
ing v.  Havemeyer,  N.  Y.  Sup.  Ct., 
Sp.  Tm.,  Erlanger,  J.,  N.  Y.  L.  J. 
Nov.  25,  1911;  nor  supersede  a 
State  insolvent  law,  so  far  as  re- 
gards persons  who  are  excepted  from 
the  former;  State  Nat.  Bank  of 
Denison  v.  Syndicate  Co.' of  Eureka; 
178  Fed.  359;  nor  supersede  provi- 
sions in  a  State  insolvency  law 
which  give  preferential  rights  to 
certain  creditors.  Re  Standard  Oak 
Veneer  Co.,  173  Fed.  103.  But  see 
Frazier  v.  Southern  Loan  &  Tr.  Co., 
C.  C.  A.,  99  Fed.  707. 
-  §  614..  liJe  Garneau,  C.  C.  ;A., 
127  Fed.  677,  11  Am.;;B.  R.  679; 
Eemington  on  Bankruptcy,  §  30. 
,  Before  the  Federal  Judicial  Code, 
where  involuntary  proceedings'  were 
instituted  against  a  bankrupt  with- 
in the  district  of  his  residence,  but 
not  within  the'  division  of  tire  same 
where,  he  resided:;  it  was  held  that 
that     the     proceedings     should     be 


transferred,  to  the  latter  division 
and  that  new  process  should  be ,  is- 
sued and  served  upon  the  bankrupt 
in  that  division,  there  returnable. 
Re  Hamricl^,  175  Fed.  279.  A  clerk 
cannot  ordinarily  be  considered  as 
having  a  place  of  business.  Re 
Lipphart,  201  Fed.  103.  When  a  pe- 
titioner in  .involuntary  bankruptcy 
resided  at  one  district,  where  he 
was  employed  as  clerk  in  a  store, 
but  was  engaged  in  trade  on  hia 
own  account  as  a  general  merchant 
in  another  district,  the  court  of  the 
latter  district  took  jurisdiction  of 
the  petition.  Re  Brice,  93  Fed.  942. 
In  order  to  give  the'  court  jurisdic- 
tion, the  residence  of  the  banltrupt 
in  the  district  must  be  bona  fide; 
and  the  removal  of  a  person  from 
one  district  to  another,  for  the-  ex- 
press purpose  of  filing  a  petition 
in  bankruptcy  in  the  latter,  with 
the  intention  of  leaving  the  same  as 
soon  as  he  obtains  his  discharge, 
does  not  confer  jurisdiction  upon 
the  court  of  such  district;  Be  Gar- 
neau, C.  C.A.,  127  Fed.  677.  But 
where  a  person  placed  in  guardian- 
ship because  of  physical  disability 
pending  insolvency  proceedings  in 
ojie  district  changed  his  residence, 
with;  the  consent  of  his  guardian, 
to  another  and  there  lived  for  six 
months  before  he  filed  a  voluntary 
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Inay  estop  him  in  involuntary  proceedings,''  but  it  will  not  bind 
his  creditors.*  It  seemi  that  creditors  waive  such  an  objection 
unless  they,  make  it  promptly  by  a  motion  to  dismiss  the  peti- 
tion or  to  vacate  the  adjudication  in  bankruptcy.*  It  has  been 
held  that  "the  preceding  six  months"  in  this  section  of  the  stat- 
ute relates  to  the  time  of  the  adjudication,  and  not  to  that  time 
of  the  filing  of  the  petition.*  The  words  are  connected  by  a  dis- 
junctive; and  there  is  no  requirement  of  both  residence  and 
domicile  nor  of  either  of  them  besides  the  maintenance  of  a 
principal  place  of  business  within  the  district.®  'A  corporation 
may  be  adjudicated  baaikrupt  in  a  State  where  its  principal 


petition  in  bankruptcy;  it  was  held 
that  the  court  of  the  latter  had  ju- 
risdiction. Be  Kingaley,  160  Fed. 
275.  Where  the  debtor  had  lived, 
abroad  during  the  greater  part  of 
the  preceding  six  months,  but  had 
not  abandoned  his  original  domicile, 
the  court  had  jurisdictibn  where  his 
original  domicile  was  situated;  Re 
Williams,  99  Fed.  544.  The  disap- 
pearance of  the  bankrupt,  who  is  an 
absconder,  does  not  change  his  dom- 
icile. Re  Oldstein,  182  Fed.  409; 
Re  Plotke,  C.  C.  A.,  104  Fed.  964. 
where  the  bankrupt  lived  without 
the  district,  and  had  a  pj'incipal 
place  of  business  within  it  until 
four  months  before  the  petition  was 
filed,  when  she  ceased  doing  busi- 
ness, the  court  had  no  jurisdiction. 
Re  Plotke,  C.  C.  A.,  104  Fed.  964. 

2  Long  V.  Lockman,  14  Am.  B.  R. 
172,  135  Fed.  197,  holding  that  a 
man,  who  had  obtained  the  dismis- 
sal of  bankruptcy  proceedings  in 
one  district  by  alleging  that  he  re- 
sided in  another,  was  estopped  from 
denying  his  residence  in  the  latter 
when  proceedings  were  there  insti- 
tuted. 

SRe  Garneau,  C.  C.  A.,  127  Fed. 
677,  11  Am.  B.  E.  679. 
■  4  Be  Mason,  99  Fed.  256;  Allen  v. 
Thompson,   10   Fed.   116;    Re  Wor- 


sham,  C.  C.  A.,  142  Fed.  121.  A 
creditor,  who  has  proved  and  filed 
his  claim,  participated  in  the  elec- 
tion of  a  trustee  and  received  a  div- 
idend, cannot  object  to  the  dis- 
charge upon  the  ground  that  the 
proceeding  was  instituted  in  the 
wrong  district.  Re  Mason,  99  Fed. 
256. 

6iJe  Tully,  356  Fed.  634.  Where', 
at  the  time  of  the  adjudication,  the 
'  bankrupt  had  not  been  a  resident  of 
the  district  for  the  statutory ,  peri- 
od of  time,  but  the  petition  was 
filed  in  good  faith,  and  the  bank- 
rupt remained  a  resident  there;  it 
was  held  that  a  motion  to  dismiss 
the  proceeding,  made  after  the 
bankrupt  had  remained  a  resident 
more  than  three  months,  should  not 
be  granted;  but  the  order  of  adju- 
dication was  set  aside  and  a  new 
one  entered  as  of  a  later  date.  Re 
Tully,  156  Fed.  634.  Other  cases 
hold  that  the  six  months  must  pre- 
cede the  filing  of  the  petition.  Re 
Plotka,  104  Fed.  964,  44  C.  C.  A. 
282,  5  Am.  B.  R.  171;  Re  R.  H.  Wil^ 
liam,  120  Fed.  34,  9  Am.  B.  R.  736; 
Remington  on  Bankruptcy,  §  31. 

ORe  Brice,  93  Fed.  942,  2  Am. 
B.  R.  197;  Remington  on  Bankrupt- 
cy. §  33, 
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place  of  business  is  iQealted,  , although  it  received, 'its  charter 
from  another  State.'  .  Where  two  petitions  are  filed  against  a 
corporation,  one  in  thet  State  by  whichiit  was  incorporated  and 
one  in  ,the;  district  where  it  does  businfessy  proceedingg  jn ;  the 
latter  district  will  be  usually  stayed  until  a  hearing  h,afe  been 
had  in  the  court  of  the  domicile,  leaving  it  to  such  court  to 
determine  where  the  case  can  be  proceeded  with  f  or -the  great^t 
convenience  of  the  parti:es  in,  interest; '  but,  they;  will  not  or- 
dinarily be  dismissed,  until  the  court  of  the  domicile  has  deter- 
mined in  which  district  the  proceedings  should  be  conducted.® 
Where  one  of  two  manufacturing  corporations;  organized ;  in 
diileren't'  States  owned  practically  *all  of  the  capital  stock  of  the 
other  and  J  had  an  office  in.  the  i  Stat®:  and  district  where  the 
latter  had  its  place  of  business;  it  was  held  that' the  Court  of 
Bankruptcy  there,  which  had  first  appointed  a  receiver  of  the 
property  of  both,  should  retain  jlirisdiction.^"  In  determinihg 
whether  a  corporation  has  its  principal  plac,e  qf  business  in 
another-  State,  its  failure  to,  obtaiji;  the  license  which  the  ,State 
statute  there  requires,  is  not  conclusive.'^  The  place  where 
the  principal  btisiness  of  the  corporation  is  carried  on,  the  seat 
of  its  pra,ctical  rather  than,  of  its  financial  operations,  is  usually 
considered  to  be  that  where  it  is  for  the  grealjest  convenience  of 
those  interested  that  its  assets  should  be  administered.**  But 
this  rule  is  not  always  followed;  "and  the  burden  of  proof  in 
this  respect  has  been  said,  to,,  rest  flpbn  those ; who  ask  a  removal 
from  the  district  of  its  domicile.'*,  It  was  held  that., where 
a  corporation  closed  its  manufacturing  works  in  one  dis- 
trict five  months  befoer  the  petition  was  filed,  discharging 
aU  its, employees  there  except  a  watchman  and  a  loca,r  superin- 

7  Ue' United  Button  Co.,  137  Fed,  ceases  to  do  .business  therein.     Re 

668;  Re  Alaska  AmericMi  Fish  Co.,  Perry  Aldrich  Co.,  165  Fed.  249. 
162  Fed.  498.  H  TJe   Duplex   Hadjator    Co.,   142- 

i  Re  Tybo  Min.  &  Reduction  Co.,  Fed..,906;  iJe  Perry  Aldricli  C<j.,  165 

132   Fed.   697;    Re   Globe   Sec.   Co.,  Fed.  2^9. 

.132  Fed.  709.    See  Ryle  Lumber  Go,  18  iJe    General    Metals.   Co.,    133 

V.  Bush,  0.  C.  A.,  133  Fed.  688.        :  Fed.  84,.  12  Ani.  B,  E.  770. 

9. Ibid.  ,  I8;je   Tybo  Mining  &,  Reduction 

WBe  Southwestern  Bridge  &  Iron  Co.,  132  Fed.  978;  Re  United  But- 

Co.,  133  Fed.  568.   .It  has  been  held  ton  Co.,  137  Fed.   668. 
that,  upon  the  appointment  of  re-  l*  Re  Tybo  Min. .  &  Red.  Co.,  132 

ceivers  in  a  district,  a  corporation  Fed-  978.  ^ 
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tendent  who  were  kept  to  preserve 'the  property,  and  in  the 
intervening  time  carried  on  a  liquidation  of  its  affairs  in  its 
general^office.  in  another  district  where  its  principal  officers 
lived,  its  directors''  meetings  were  heldy  its  books  kept,  its  hank- 
ing business  transacted  and  its  principal  purchases  and  sales 
made,  the  court  of  the  latter  district  had  jurisdiction."**  Bo  has 
the  court  of  the  former.*®  -The  Act  further  provides:  "In  the 
event  petitions  are  filed  against- the  same  person,  or  against  dif'" 
ferent  members  of  a  pairtnership  in  different  Courts  of  Bank- 
ruptcy, each  of  which  has  jurisdiction,  the  cases  shall  be  trans- 
ferredj  by  order  of  the  courts,  relinquishing  jurisdiction,  to  and 
be  consolidated  by  the  one  of  such  courts  which  can  proceed  with 
the  same  if  ox  'the  greatest  convenience  of  the  parties  in  inter- 
est." "  A  partnership  is  entitled'  to  the  benefit  of  this  section 
of  the  statute."       'i  ;       ^ 

The  General  Orders  provide :.  "In  case  two  or  more  peti- 
tions shall  be  filed  against  ithe  same  individual  in  diiferent'  dis- 
tricts, the  first  heariiig:  shall  be  had  in  the  district  in  which 
the  debtor  has  his  domicile,  and  the  petition  miay  be  amended 
hyi  inserting  an  allegation  of  an  act  of  bankruptcy  committed 
at  an  earlier  date  than  that  "first  alleged,  if-  such  earlier  act  i 
is  charged  in  either  of  the  other  petitions;  and  in  case  of  two 
or  more  petitions  against  the  same  partnership  in  different 
eourts,  each  having  jurisdiction  over  the  case,  the  petition  first 
filed  shall  be  first  heard,  and  Way  be  amended  by  the  insertion 
of  an  allegation  of  an  earlier  act  of  bankruptcy  than  that  first 
alleged,  if  such  earlier  act  is  charged  in  either  of  the  other 
petitions;  and,  in  either  case,  the  proceedings  upon  the  other 
j)etitions  may  be  stayed  until  an  adjudication  is  made  upon 

IB  Be  Marine  Mach.  &  C.  Co;,  91  '        "30  St.  at  L.  544,  554,  §  32;  Be 

Fed.  630.  Sterne  &  Levi,  190  Fed.  70.    It  was 

16  Tiffany     v.     La     Plume     Con-  held  further  that  this  section  and 

■densed  Milk  Co.,  141  Fed.  444. ,  It  General  Order  VI  applied  not  only 

lias  heeh  held  that  a  mining  com-  to   a   case   where  two  or   more   in- 

pauy  is  not  subject  to  bankruptcy  voluntary  petitions  were  filed,  but 

proceedings   in   the  Si;ate  where   it  also  to  a  case  where  an  involuntary 

maintains  its  principal  office  when  petition   was   filed   in   one   district 

its   lands   and   mines   are   Situated,  and'  a   Voluntary    one    in    another. 

And  its  sales  made,  in  another  dis-  Re  Waxelbaum,  98  Fed.  589. 

i;rict.     Re  Tygarts  River  Coal  Co.,  U  Re  Sears,  112  Fed.  58. 
303  Fed.  178. 
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the  petition  first  heard;  and  the  court  which  makes  the  first 
adjudieatibn  of  bankruptcy  shall  retain  jurisdiction  over  all 
proceedings  therein  until  the  same  shall  be  closed.  In  case  two 
or  more  petitions  shall,  be  filed  in  different  districts  by  different 
membjers  of  the  same  partnership  for  an  adjudication  of  the 
bankruptcy,  of  said  partnership,  the  court  in  which  the  petition 
is  first  filed,  having  jurisdiction,  shall  take  and  retain  juris- 
diction over  all  proceedings  in  such  bankruptcy  until  the  same 
shall  be  closed ;  and  if  such  petitions  sha,ll  be  filed  in  the  same 
district,  action  shall  be  first  had  upon  the  one  first  filed.  But 
the  court  so  retaining  jurisdiction  shall,  if  satisfied  that  it  is 
for  the  greatest  convenience  of  parties  in  interest  that  another 
of  said  courts  should  proceed  with  the  eases,  order  them  to  be 
transferred  to  that  court."  ^'  The  word  "individual"  in  the 
General  Order  is  equivalent  to  persons  and  includes;  a  corpo^ 
ration.. .  Where  a  bankrupt  corporation  has  its  domicile  in  one 
judicial  district,  and  its'  principal  place  of  busiiiess  in  another, 
the  courts  of  bankruptcy  of  both  districts  have  concurrent  juris- 
diction of  involuntary  bankruptcy  proceedings  against  it.  The 
proximity  of  a  majority  in  number  and  claims  of  the  bank- 
rupt's creditors  is  not  conclusive;*", but, the  preferencsi  of  such 
a,, majority  h^s  great  influence  A\rith  the  court."  The  term 
"parties  in  interest"  is  not  .limited  to  unsecured  creditors  of 
the -bankrupt,  but  includes  all  persons  whose  pecuniary,  intereste 
are  directly  affected  by  the  bankruptcy  proceedings.'f; ,  Where 
the  debts  were  all  contracted  in  one  district  in  which  the  busi- 
ness of  the  bankrupt  obliged  him  to  spend  a,  portion  of  his 
time,  it  was  held  that  it  would  be  "for  the  greatest  convenience 
of  the  parties  in  interest"  to  proceed  there,  even  if  the  bank- 
rupt resided  elsewhere,*'  and  where  the  only  business  transacted 
by  a  partnership  for  more  than  three  months  before  thp  pe- 
tition was  fijed  was  a  winding  up  of  its  affairs  within  the  dis- 
trict, it  was  held  that  the  court  there  had  jurisdiction.**  So 
when  the  bankrupt  has  resided  v/ithin  the  district  the  greater 
portion  of  six  months  prior  to  the  .filing  of  the  petition.*' 

19  General  Orders  VI.  28  Re  Waxelbaum,  98  Fed.  589. 

20  (Be  United  Button  Co.,  137  Fed.  24i2e  Blair,  99  Fed.  76. 

21  Ibid.  «5  Hills  V.  F.  D.  McKinniss  Co., 
668.  388  Fed.  1012. 

22  Ibid. 
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§  6I5.  Practice  in  bankruptpy  proceedings  in  general. 

Courts  of  bankruptcy  are  courts  of  equity  with  limited  and 
special  powers..'':  "In  proceedings  in  equity,  instituted  for  the 
purpose  of  carrying  intq  effect  the  provisions  of  the  act,  or  for 
enforcing  the  rights, and ;rem,edies  given  by  it,  the  rules  of  eqiiity 
practice  eS(tal;>li^hed  by  the  Supreme  .Court  of  the  United  States 
shall  be  followed  as  nearly  as  may  be.  In  proceedings  al  law, 
instituted  for  the  same  purpose,  the  practice  and  procedure 
in  cases  at  law  shall  be.  followed  as  nearly  as  may  be.  But  the 
judge  may,  by  special  order  in  any  case,; vary  the  time  allowed 
for  return  of  process,  for  a,ppearance  and  pleading,  and  for 
taking  testimony  and  publication,  and  may  otherwise  modify  the 
rules  for  the  preparation  of  any,  particluar  case  so  as  to  facilitate 
a  speedy  hearing."  ^  "4-11  necessary  rules,  form's,  and  orders 
as  to  procedure  and  for  carrying  this  Act  into  force  and  effect 
shall  be  prescribed,  and,  may  be  amended  from  time  to  time, 
by  the  Supreme  Court  of  the  United  States."  '  In  pursuance  of 
the  statute,  the  Supreme  Court  of  the  .United'  States  has  adopted 
certain  general  orders  and  .forms  in  bankruptcy,  which  are 
contained  in  the  appendix  of  this  work.  li  has  been  said  that 
these  riiles  and  forms  have  the  force  and  effect  of  law.*  The 
different  courts  of  bankruptcy  have  also  adopted  special  rules. 
Proceedings  ih  bankruptcy  are  purely  equ,itable  in  their  char- 
acter, and,  in  the  absence  of  express  provisions  in  the  statutes 
of  rules  to  the  contrary,  they  must  follow  the  gneeral  principles 
of  the  pi;ac,tice  in  equity.^  Thus,  .it  has  been  held,  that  the 
pleadings  and  practiQe  prescribed  by  the  general  equity  rules 
must  be  followed  in  proceedings  to  set  aside  preferences;*  that 
there  should  be  no  recitals  in  decrees  or  orders  in  controvention 
of  the  eighty-sixth  equity' rule,  which  then  prevailed;'  and 
that,  pending  a  motion  to  dismiss  a  petition  upon  tbe  ground 

§  615.     1  Be   GHlaspie,    190   Fed.  proofs     as     to     the    validity     and 

88.  amount  of  unpaid  claims;  the  court 

8  General  Order,  XXXII.  followed  the  analogy  of  the  equity 

3  30.  St.  ^t  L.  544,  §  30.           ,  rules.     Cf.  supra,  §  388. 

.  4  Re  Gqrlier,   C.   C.  A.,   186   Fed.  6  \yestall  v.  Avery,  a  C  A.,  J  71 

693.  .  Where,  pending  a  motion  to  Fed.  626. 

dismiss  petitions  in  bankruptcy  up-  6  Ibid. 

on  the  ground  that  all  creditors  had  t  Re  Fischer,  0.  -C.  A.,  175  Fed. 

been    paid,    an    order    was    entered  531. 

appointing  a  special  master  to  hear 
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that  all  creditors  had  been  paid,  an  order  may  be  entered  ap- 
pointing a  special  mastter  to  hear  proofs  as  to  the  validity  and 
amount  of  unpaid  claims  aiid  to  dismiss  all  claims  of  which  no 
proof  is  presented  within  a  period  of  three  months,  prescribed 
in  the  petition.'  But,  it  has  been-  held  that  a  court  of  bank- 
ruptcy may,  in  a  proper  case,  order  real  or '  personal  property 
to  be  sold  at  private  sale,®  and  that  it  is  hot  bound  by  the  statf 
xite,*°  providing  that  all  sales  of  real  estate  made  pursuant  to 
•the  directions  of  a  court  of  the  United  States,  shall.be  by  public 
auction  after  a  prescribed  notice.'^  There  is  but  one  continuous 
term  of  bankruptcy.^*  An  order  of  the  court,  except  a  dis- 
charge,*' may  be  vacated  at  any  subsequent  time  at  least  before 
the  termination  of  the  proceedings ;  **  but,  in  case  of  unrea- 
son-able delay,  an  application  for  that  purpose  may  be  denied 
because  of  laches. '^ 

§  616.  Parties  in  bankruptcy.  Proceedings  in  bankruptcy 
are  either  voluntary  or .  involuntary.  "Petitions  of  voluntary 
bankruptcy  may  be. filed  by  any  person  who  owes  debts  except 
a  corporation."^  This  provision  "is  constitutional  although  it 
permits  persons  who  are  not  traders  to  be  adjudged  bankrupts.* 
A  resident  alien  may  file  the  petition.'  It  has  been  held:  that 
a  minor  may  become  a  voluntary  bankrupt  if  he  owes  debts 
upon  which  he  is  absolutely  bound,  and  which  he  cannot  dis- 
affirm ;  *  but  that  he  cannot  be  made  an  involuntary  bankrupt 

8  Re  A.  B.  Baxter  &  Co.,  C.  C.  A.,  is  Traub  v.  Marshall  Field  *  Co., 
352  Fed.  137.                                              C.  C.  A.,  182  Fed.  622. 

9  Re  Edes,  135  Fed.  595.  §   616.     130   St.   at  L.  544,   547, 

10  27    St.    at    L.    p.    751;    supra,      §  4. 

§  394.  8  Hanover  Nat.  Bank  v.  Moysea, 

11  Re  Edes,  135  Fed.  595.  186  U.  S.  181,  46  L.  ed.  1113. 

12  Ke  Ives,  111  Fed.  495;\Re  Jem-  3  Re  Boynton,  10  Fed.  277;  Bra:n- 
json,  Mercantile  Co.,  C.  C.  A.,  112  denburg  on  Bankruptcy  (2d  ed.), 
T'ed.  966 ;  Re  Hensehel,  114  Fed.  78,  citing  Re  Kaiy  Chung,  1  N.  B. 
•908;^Tucker  v.  Curtin,  C.  C.  A.,  153  N.  22. 

Fed.  91;  supra,  §  65.  *  Re    Brice,    93    Fed.    942.      See 

'^S  Infra,  §   658.  §   617,  mfra.     Contra,  Re  Duguid, 

14  See  cases  in  note  12,  supra  and      100    Fed.    274,    -where    the    petition 

infra,   §   654.     Contra,   Re  Hoyt  &      was    filed   by   the    infant's   mother, 

Mitchell,  127  Fed.  968,  holding  that      -who  -was  his  partner. 

an  order  cannot  be  set  aside  after  a  '  ' 

year.     See  Sandusky  v.  First  Nat. 

Bank,  23  Wall.  289,  23  L.  ed.  155. 
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where  the.^debts';  are  sucli  as  can  be  repudiated  by  him.*'  It:  is 
doubtful  whether  a,  lunatic  can' be  adjudged  an  involuntary 
banlsrupt.*  He  cannot  be-  before  a  committee  or .  guardian  ad 
litem  has  been  appointed;'  nor,  -it  has  been  held,  for  an  act 
committed  after  he  has  became  insane."  Married  women  are 
subject  to  bankruptcy^  proceedings;,'  wherever  debts  can  be  col- 
lected out  of  their  separate  estates  by  proceedings  in  equity  or 
otherwise ;  eveu'i^  States  where  a  judgment  m  personam  cannot 
be  ^aken .against  them';®  but  not, , it, has  been  said,  wjiere  thei,r 
debts  cannot  be  collected  in  , any,  manner,,*"  Insolvency  is  not 
essential  to  voluntary  bankruptcy.**  It  has  been  held  that  a 
single' debt  will  support  the  petition,***  but  it  must  be  provable; 
and'that  a  judgment  for  a  tort  w'hich  is  staye'd  by  security  upon 
an  appe,ai  wiljl  not,**  Peititions  for  involuntary  b^iitruptcy  may 
be  filed  by  rOr:  against  any  natural  person,  except  a  wage- 
earner;*'  or  a  person  engaged  chiefly  in  farming  or  the  tillage  of 


BiJe  Dunifigan,  95  Fed.  428;  Re 
Eidiemiller,,  105  Fed.  595; 
'  SRe  Marvin,  1  Dilloti,  'i78;  Re 
Funk,  101  Fed.  244;  «e  Burka,  107 
Fed.  '674.  it  has'  been  said  'that  he 
can  be.  Re  Kehler,  0.  C.  A.,' 159 
Fed'.' 55.  A  voliiiltary  petition  Was 
sustained  when  filed  by  a  man  over 
vphose  person  and  estate,  "by  reason 
of  physical  disability  a  guardian 
had  been  appointed  upon  his  own 
petition  in  another  State.  Be 
Kingsley,  160  Fed.  275. 

7  Re  Burka,  107  Fe'd.  674. 

»Re  Funk,  101  Fed.  244;  Re 
■Kehler;  C.  C.  A.,  159  Fed.  55,  hold- 
ing that  an  answer  by  his  commit- 
tee setting  forth  an  inquisition, 
which  adjudged  him  to  ha^re  b'eeii 
inSaiie  with  lucid  intervals  since  a 
daie  prior  to  the  commission  of  the 
acts  charged,  was  prima  facie  evi- 
dence that 'lie  was  insElne  at  the 
time  wheii'  such  acts  were  -  coikimit- 
ted,  and  that  the  petitioning  cred- 
itors had  the  burden  to  show  that 
these   acts   were   performed   during 

a  lucid  interval. 

-Vri    .'.0  r    SCI     :.:        /  ■■  ■-    -'■ 


SMacDonald  v.  Tefft-Weller  Co., 
C.   C.A.,/65  L.R.A.   106,   128   Fed. 

'381.  ■■""''■■'   ''        "'■         : 

10  Re  Brice,  93  Fed.  '942. 

11  Re  Jehu,;:  94  Fed.  638 ;  Re 
CMappeil,'li3  Fed.  545. 

•  ilaj?e  Sohwaninger,  144  Fed.  555. 
But  see  §  656,  w/ra. 

12  Re  Yates,  114  I'ed.  365. 

18  A  wage-earner,  within  the 
meaning  of  the  bankruptcy  law,  is 
"an  individual  who  ■yvorks  for 
wages, '  salairy,  or  hire,  at  a  rate  of 
compensation  not  exceeding  $1,500 
a  year."  30  St.  at  L.  544,  §  1.  The 
fact  that  a  person  furnishes  his 
own  tools  or  his  own  team,  wagon 
and  plow,  does  not  make  him  any 
less  a  wage-earner,  if  he  otherwise 
falls  within  tlie  statutory  descrip- 
tion. /Je  YodeW  127  Fed.  894.  It 
has  Been  "held'  that  'the  following 
persons  'are  riot'  wage-eaniei-s :  a 
music  teacher,  or  ■  persons  engaged 
in  professional  occupations,  ITirst 
Nat.  Bank  v.  Barnum,  160  Fed. 
245;  the  holder  of  ^a  majority  of 
stock  in  a  cqi-pofatipn,  who  has  a 
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the  soil, ^*^  against  any  unincorporated  company,  and  any  moneyied, 
business  or  commercial  corporation,  except  a  municipal , railroad, 
insurance  or  banking  corporation  y  owing  debts  to  the  amount 
of  one  thousand  dollars  or  over/*  In  deciding  whether  a  debtor 
belongs  to  the  exempt  class,  his  status  is  usually  determined 
as  of  the  date  of  the  commission  of  the  act  of  bankruptcy." 


nominal  salary  of  $900  a  year,  but 
drew  more  than  that  sum  from  the 
funds  of  the  company  during  the 
year  preceding  the  institution  of 
the  proceedings,  Carpenter  v.  Cudd, 
C.  C.  A.,  174  Fed.  603;  see,  also, 
Re  Wakefield,  182  Fed.  247;  and 
one  who,  while  working  independ- 
ently as  a  manufacturer  and  trader, 
earns  wages  by  working  for  another 
in  a  different  corporation.  Re  Naro- 
raa  Chocolate  Co.,  178  Fed.  383. 

1*  Ownership  of  a  farm  leased  to 
another.  Wulbern  v.  Drake,  C.  C. 
A.,  120  Fed.  493;  fle  Matson,  123 
Fed.  743;  or  managed  by  the  par- 
ty's husband.  Re  Johnson,  149  Fed. 
864,  18' Am.  B.  R.  74;  is  not  suiii- 
eient  to  exempt  a  person  from 
involuntary  bankruptcy.  The  fact 
that  a  person  chiefly  engaged  in 
farming  or  tillage  of  the  soil  in- 
cidentally conducts  a  small  busi- 
ness, such  as  keeping  a ,  dairy, 
where  milk  is  sold  at  retail,  Gregg 
V.  Mitchell,  C.  C.  A.,  20  L.R.A. 
(N.S.)  148,  166  Fed..  725;  or  buys 
and  sells  hogs  and  cattle,  which  he 
has  fattened  on  his  farm,  Re  Dwyer, 
C.  C.  A.,  184  Fed.  880;  Re  Thomp- 
son, 102  Fed.  287;  at  least  if  he 
does  not  buy  more  feed,  than  is 
raised  on  the  farm  for  the  use  of 
his  cattle.  Bank  of  Dearborn  v. 
Ma,tney,  139  Fed.  482,  12  Am.  B. 
E.  482;  or  keeps  a  private  bank. 
Gouts  V.  Townsend,  126  Fed.  249 ;  or 
a  store.  Re  Mackey,'  110  Fed.  355 ; 
Rise  V.  Bordner,  140  Fed.  566;  or 
a  sale  agency.  Rise  v.  Bordner,  140 
Fed.    566.     See   Menke   v.    Sunder- 


man,  C.  C.  A.,  186  Fed.. 486;  or  is  in 
the  business  of  an  attorney  and  col- 
lector, Re  Hoy,  137  Fed.  175 ;  does 
not  deprive  him  of  his  exemption. 
The  classes  of  corporations  subject  ^ 
to  the  statute  are  considered  in  the 
next  section.  The  court  will  ad- 
minister the  estate  of  a  member  of 
'a,'  firm  who  is  principally  engaged 
in  farming  and  not  individually 
subject  to  adjudication.  Re  R.  F. 
Duke  &  Son,  199  Fed.  199.  The 
statute  does  not  protect  a  man  who 
engages  in  farming  after  the  aban- 
donment of  a  business  in  which  he 
has  committed  an  act  of  bankrupt- 
cy. Re  Naroma  Chocolate  Co.,  178 
Fed.  383;  Re  Wakefield,  182  Fed. 
247.,  See,  also,  Re  Kehler,  0.  C.  A., 
159  JFed.  55.        ,       ; 

IB  30  St.  at  L.  544,  547,  §  4.  As 
amended,  36  St..  at  L.  838.  It  seems 
that  the  amount  of  indebtedness, 
when  determining  the  right  to  an 
exemption,  must  be  determined  at 
the  time  of  the  commission  of  the 
act  of  bankruptcy.  Re  Jacobson,  181 
Fed.  870.  Where,  subsequent  to  an 
assignment  for  the  benefit  of  cred- 
itors and  before  the  filing  of  a  peti- 
tion in  involuntary  bankruptcy,  the 
de]jtor  made  a  settlement  with  cer- 
tain creditors  and  received  a  release 
discharging  him,  in  return  fpr  the 
payment  of  a  percentage  of  their 
claims,  leaving  the  amount  due 
those  who  did  not  agree  to  the  set- 
tlement less  than  $1,000;;  it  was 
held  that  he  might  be  adjudicated 
a  bankrupt.    Ibifl. 

MiSe  Luckhardt,   101   Fed.    807; 
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"The  bankruptcy  of  a  corporation  skall  not  release  stock- 
laolders,  as.ancli,  from  any i liability  under' the  laws  of  a  'States, 
of  a  Territory  or  of  the  United  States.'"-  "A  partnership, 
during  the  continuation  of  the i  partnership;  business,  or  after 
its  dissolution  and;  before,  the  finja^  settlem;ent  thereof j  may 
"be  adjudged  a  jbankrupt."  "  The  burden, (3.f  (proof,  that  a  per- 
son is  not  within  one  of  thje  exempte^r  classes  rests,  u^on  the 
petitioner,  who  must  plead  facts  that  shgw^  it.**.  It,  has, teen 
held  that  the  objection  that  a  person  is  exempt  from  bankruptcy 
cannot  b^ ,  wajyed  either  by  himself,^"  or  by  a  creditor ;  ^'  but 
the  allegation  is  nqt  essential  to  the  jurisdiction,  and  its  omis- 
sion may  be, waiyed  by  failure  duly  to  object,  thereto,** ,  ;  "The 
death  or  insa^iity  of  the  bankrupt  shall,  not  abate  the 
proceedings,  bnt  thesame  shall;  be  conducted  and  concluded  in 
the  same  manner,  so  far  as  possible,  as  though  he  had  not  died 
or  become  insane:  Provided,  that  in  case  of  death. the  widow 
and  children  shall  ,te  entitled  tO-  aU  rights  of  dower  and;  allow- 
ance fixe(^;  by  the  laws  of  the  State  of  the' bankrupt's  resi- 
dence."*^   ,' 


Re  Burgin,  173  Fed.  726,  criticised 
Harv.  Law  Rev.,  March  1910;  Be 
Jacobson;  l81  Fed.  870. 

"  32  St.  at  L.  797. 

"30  St.  at  L.  544;  547,  §  5;  in- 

19  Re  PilgeT,-  118  'S'ed.  206.  See 
Am.  Agricultural  Chemical  Co.  v. 
Brinkley,  C.  C.  A.,  194  Fed.  411. 
But  see  Re  Eeland,  185  Fedi  830, 
■where  the  evidence  was  held  to  be 
insuflScient  to  show  an  exemption. 
Ordinarily,  the  primary  burden  to 
■show  that  the  alleged  balikrupt 
■does  not  belong  to  the  exempt 
•classes  is  upon  the  petitioning  cred- 
itors. Where  it  was  shown  that  the 
•debtor  had  left  his'  farm  mor^  than 
fourteen  years  previously  and  en- 
gaged in  another  business,  it  was 
Tield  that  those  opposing  the  aijiidi- 
■cation  had  the  burden  to  show  that 
he  belo'rigfed  to  thfe  exempt  class 
-when  the  acts  of  bankruptcy  were 
Fed.  Prac.  Vol.  II.— 129. 


committed  or  tte  petition  filed.  Re 
Luckhardt,  101  Fed.  807;  Re  Bur- 
gin,  173  Fed.  726,  critfcised  Harv. 
Law  Rev.,  March  1910;  \Re  Jsicob- 
soii,  181  Fed.'  870.  The  exemption 
is  not  forfeited  by  making  a  gen- 
eral assigninent  for^  the  benefit  of 
-creditors.  Olive  v.  Armour  &  Co., 
C.  C.  A.,  21  L.R.A.(N.S.)  109,  167 
Fed.  517. 

no  Re  Taylor,  C.  C.  A.,  102  Fed. 

21  Re  New  England  Breeders' 
Club,  165  Fed.  517.  But  see  Re 
Worsham,  C.  C.  A.,  142  Fed.  121; 
Re  First  Nat;  Bank  of  Belle 
Fdurche,'  C.  C.  A.,  152  Fed.  64;  Re 
Broadway  Savings  Trust  Co.,  C.  C. 
A.,  152  Fed.  152. 

Zt^Re  Worsham,  C.  0.  A.,  142 
Fed.  121;  Be  First  Nat.  Bank  uf 
Belle  Fourche,  C.  C.  A.,  152  Fed. 
64;'  Re  Broadway  Savings  Trust 
Co.,  C.  C.  A.,  152  Fed.  152. 

M  St.  at  L.  544,  548,:  §  8. 
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§  617.  Gorporatiohs  who  may  be  bankrupts,  i  A  corpora- 
tion cannot  be'  a  voluntary  banktupt.^  >  •  Amy  unincorporated 
company  and  aily  iHoneyed  business  or  commercial  corporation, 
except  a  municipal,,  railroad,  insurance,;  Oir  banking  corporation, 
owing  debts  to  tbe  amouni;  of  6ne  thousand  dollars  or  over, 
naay  be  adjudged  an  iiivolunt^ry  bankrupt;*  but  bankruptcy 
of  a  corporation  does  not  Release  its  officers,  directors  or' stock- 
holders, as  such-  from  any  liability  under  the  laws  of  a  State 
or  of  a  Territory, 6'r  of  the  United  Slktes.*  Incidental  occu- 
pation in  one -of  the  specified  pursuits  is  not  sufficient;  *  where 
a' corporation  is  engaged  in  several  different  ofecilpations,-' some 
of  which  are  witiiin  the  specified  classes,  and  other^*  not,  if 
its  principal  business  is  iii  several  toccupatiohs,  which  subject 
it  to  the  bankruptcy  law;  it  may' be  adjudged  an  involuntary 
bankruptj  although  it  is  not  principally  engaged  in '  any  single 
one  of  themi^  The  testis  the  actual  occupation  at  the  time  of 
the' filing  of  the  petition  or  the'  commission  of  the  acts  of  bank- 
ruptcy;^ not 'tie  provisions  in '  the  charter  iijjoh  the  sxibject.' 
Eut  the  burden  of  proof  is  upon  the  parties  who  contend  that 
the  corporation  is  not  principally  engaged,  in  the  occupations 

§617.     130 -St.  at  L,  ,544,  §^«;  *  Re    New    York    &    Westchester 

.Remington   on   Baiikj-uptcy,    §§    31,  Water  Co.,  98  Fed.  711,  3  Am.  B. 

44;  .Brandenburg    on    Banlsruptcy,  R.  508;   Re  Chicago- Joplin.  Lead  & 

.§§,113-119.                         ,,„,    ;,,,  Zinc  Co.,  104  Fed.  67,  4  .4m.  B.  R. 

2,30  St.  at;  L.,. 544,,  547,   §   4i   as  .712;'  Philpot  ,v.  Qr'Brion,  C.  C.rA., 

amended  32  St!  at  ,L,  ,797,   36   St.  126   Fed.   167,   11  "Am.   B.   R.   205, 

at  L.  838.    Corporations  are  subject  affirming  121   Fed.  139,  10  Am.  B. 

to  involuntary  bankruptcy  when  en-  R.  424;  ,McNamara  v.  Helena  Coal 

gaged  in  leasing  their  own  property  Co.,  5  Am.  B.  R,  48;  Remington  on 

and    collecting    rents,  ,  iJe    R.    L.  Bankruptcy,:  §  85.-       ,               ,      ; 

Radke   Co.,   193   Fed.   735;    and,   it  B  Burdick  v.  Dillon,  C.  C;  A.,  1,44 

has  been  held,  when  .buying,  and  re-  Fed.  737,  16  Am.  B.  R.  407. 

selling  electricity.  Re  Charles  Town  8  Re   Interstate   Paving    Co.,    171 

Light  &  Power   Co.,   183   Fed.  IpO.  Fed.  60.4;  Gate,  v.  Connell,  C.  C.  A;, 

Ooretro,,  ISe  Hudson  Riv.er  El.,  Pow-  173  Fed.,  445;.  , ,,  .^   ,-      .     ,, 

er  Co.,  173  Fed.  934,  decided  befoiie  TJSe  .Qhicagp-Joplin  Lead  &  Zinc 

the  last  amendment,  whpre  the  cior-  Co,.,  104  Fed.,  67,  4  Am.  B.  R.  712; 

poration  had  a  franchise  to  use  the  Re    Tontine    Surety    Co.,    116    Fed. 

streets  for  the  transmission  of  gas  401,  8  Am.  B.  R.  421;  Cate,  y.  Con- 

and,   electricity   which    it,  manufaq-  nell,  C,  C.  A.,  17,3  Fed.  445;   Rem- 

tured  and  sold  to  customers.  ,      ,  ,  ington  o^i  Bankruptcy,  §  87.. 

3  30  Stat.  544,  547,1  4,  as  amend- 
ed 32  St.  at  L.  797,  36  St.  at  L.  838.  ,     , 
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therein  specified.'  The  preparation  for  work  in  one  of  the 
speeified  classes  is  equivalent  to  engagement  in  the  same,  al- 
though it  has  not. actually  begun  the  transaction  of  any  of  the 
business.'  It  has  been  said  that,  in  g^rieiral;  gi^asi-public  corpo- 
rations clothed  with  the  power  of  eminent  domain  should  not, 
on  grounds  of  public  policy,  be  adjudged  'bankrupts.^"  The 
bankruptcy  proceedings  are  not' defeated  because  the  corporation 
has,  before  the  filing  of  the  petition^  for  any  reason  ceased  the 
transaction  of  Jhe  business  in  which  it  was  engaged  when  it 
becamei  indebted  to  the'  petitioner ;  **  although  the  cease  was 
caused  by  the  ■  appoin.tm.ent  of  receivers,**  or  by  State  insol- 
vency proceedings  which  have  decreed  the  dissolution  of  the 
corporation  but  have  not  yet  terminated." 

§  618.  Partnerships  and  unincorporated  associations. 
"(a.)  A  partnership,  dTwing  the  continuation  of  the  partnership 
business,  or  after  its  dissolution  and  before  the  final  settle- 
ment thereof,  may  be  "adjudged  a  bankrupt. '  (h)  The  creditors 
of  the  partnership  shall  appoint  the  trustee;  in  other  respects 
so  far  "as  possible  the  estate  shall  be  a;dministered  as  herein 
prbvided  for  Other  estates,  '(c)  The  Court  of  Bankruptcy  which 
has  jurisdiction  of  one  of  the  partners  may  have  jurisdiction 
of  all  the  partners  aiid  of  the  administration  6i  the  partnership 
and  individual  property,  '(id)  The  trustee  shall  keep  separate 
accounts  of  thte  partnership  property  and  of  the  property  be- 
longing to  the  individual  partners,  (e)  The  expenses  shall  be 
paid  from  thei  partnership  property  and  the  individual  property 
in  such  proportions  as  the  court  shall  determine.     (/)  The  net 

sPhilpot  V.  O'Brien,  C.  C;  A.,  126  8  Am.  B.  R.  86;   White  Mountain 

Fed.  367,  11  Am.  B.;,E.  205;  Rem-  Paper  Co.  v.  Morse  &  Co.,  C.  C.  A., 

ington  on  Banlcruptcy,  §  87.  127     Fed.     643;     Re    International 

9  White  Mountain  Paper  Co.  v.  Coal  Min.  Co.,  143  Fed.  665,  16  Am. 
Morse  &  Co.,  C.  C.  A.,  127  Fed,  B.  R.  309;  Robertson  v.  Union  Pot- 
643,  11  Am.  B.  R.  633;  Remington  teries  Co.,  177  Fed.  279;  Eeming- 
on   Bankruptcy,  §  87.  ton  on  Bankruptcy,  §  9. 

10  Be  Bay  City  Irrigation  Co.,  i^iJe  Moench  &  Sons'  Co.,  123 
135  Fed.  850,  14  Am.  B.  R.  370;  Fed.  965,  12  Am.  B.  R.  240;  Tiffany 
Remington  on  Bankruptcy,  §  89.  v.  La  Plume   Condensed  Milk  Co., 

11  «e  Storm,  102  Fed.  618,  4  Am.  141  Fed.  444. 

B.  R.    601;    Scheuer    v.    Smith    &  13  Cresson    &    Clearfield    Coal    & 
Montgomery  Book  &,'■  Statibnery  Co.,  Coke  Co.  v.  Stauffer,  C.  C.  A.,  148 

C.  C.   A.,  "l]2   Fed.   407,   412;    Re  Fed.  981, 
Storck   Lumber   Co.,   114  Fed.   860, 
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proceeds  of  the  partnership  property  shall  be  appropriated  to 
the  payment  of  the  partnership  debts,  and  the  net  proceeds  of 
the  individual  estate  of  each  partner  to  the  payment  of  Ms 
individual  debts.  Should  any  surplus  remain  of  the  property 
of  any  partner  after  paying  his  individual  debts,  such  surplus 
shall  be  added  to  the  partnership  assets  and, be  applied  to  the 
payment  of  the  partnership  debts.  Should  any  surplus  of  the 
partnership  property  remain  after  paying  the  partnership  debts,^ 
such  surplus  shall  be  added  to  the  assets  of  the  individual  part- 
ners in  the  proportion  of  their  respective  interests  in  the  part- 
nership, (g)  The  court  may  permit  the  proof  of  the^  claim  of 
the  partnership  estate  against  the  individual  estates,  and  vice 
versa,  and  may  marshal  the  assets  of  the,  partnership  estate  and 
individual  estates  so  as  to  prevent  preferences  and  secure  the 
equitable  distribution  of  the  property  of  the, several  estates.  .  , 
(fe)In  the  event  of  one  or  more. but  not  all  of  the  members  of 
a  partnership  being .  adjudged  bankrupt,  the  partnership  prop- 
erty shall  not  be  administered  in  bankruptcy,  unless  by  consent 
of  the  partner  or:  partners  not  adjudged,  bankrupt;  but  such 
partner  or  partners  not  adjudged  bankrupt  shall  settle  the  part- 
nership business  as  expeditiously  as  its  nature  will  permit,  and 
account  for  the  interest  of  the  partner  or  partners  adjudged 
bankrupt.",*  "Any  member  of  a  partnership,  who  refuses  to 
join  itt  a  petition  tolhave  the  partnership  declared:, bankrupt, 
shall  be  entitled  to  resist  the  prayer  of  the  petition  in  the  same 
manner  as  if  the  petition  had  been  filed  by  a  creditor  of  the 
partnership,  and  notice  of  the  filing  of  the  petition  shall  be 
given  to  him  in  the  same  ^manner  as  provided  by  law  and  by 
these  rules  in  the'  case  of<a  debtor  petitioned  against;:  and  he 
shall  have  the  right  to  appear  at  the  time  fixed'  by  the  court 
for  the  hearing  of  the  petition,  and  to  make  proof,  if  he  can, 
that  the  partnership  is  not  insolvent  or  has  not  committed  an 
act  of  bankruptcy,  and  to  make  all- defenses  which  any.  debtor 
proceeded  against  is  entitled  to  take  by  the  provisions  of  the 
act;  and  in  case  an  adjudication  of  bankruptcy  is  made  upon 
the  petition,  such  partner  shall  be  required  to  file  a  schedule  of 
his  debts  and  an  inventory  of  his  property  in  the  same  manner 

§  618.     130   St.   at  L.   544,  547,        §  5 ;  iJe  Levy,  95  Fed.  812.    But  see 
Re  Solomon  &  Carvel,  163  Fed.  140, 
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as  is  :teqiiiued  by  the  act  in  cases  of  debtors  against  -whom  ad jiidi- 
cation  of  bankruptcy. shall  be  madQ."*  "A  partnership  during 
the  contiuaince  of  the  partnership  business,  or  after  its  dissolu- 
tion, and  before  the  final  .settlement  thereof,  may  be  adjudged 
a  bankrupt,''  in  either  voluntary '  or  im;toluntary  proceedings,* 
An  Unincorporated  association  may  also  be  declared  a  bankrupt.^ 
Proceedings  may  be  instituted  to  declare  a  partnership  a  bank- 
rupt; at  any  time,:  so  long  as  there  are  any  undistributed  assets,* 
or  unpaid  debts  of, the  firm.'  A.  partnership  may  be  ad- 
judged banlirupt  after  the  death  or  insanity  of  a  partner,  when 
the  survivor  has  committed  an  act  of  bafUkruptcy.*     A; firm 


SQeneraJ  Order  VIII.  Where  a 
partner  files  a  pe)tition  in  bank- 
ruptcy alleging  that  another  mem- 
ber, whom  he  makes  a  partner,  has 
refused  to  join;  and  praying  that 
they  both  be  adjudged  bankrupts; 
and  afterwards  , the  other  pajrtjoer 
comes  in,  confesses  himself  a  bank-. , 
rupt  aiid  is  so  adjudged ;  it  is  a 
case  'of  involuntary  bankrujitcy. 
Davis  vi  Stephens,  104  Fed;  ,235. 
As  to  amendments  to  petitions  in 
partnership  cases,  see  §  628,  notes 
2,  27,  infra. 

.  s/?e  H:irsch,  97,  Fed,  571.  ,  It, has 
been  said  that  subfJivision  "h"  con- 
templates a  case  ^yhere.  less  than 
all  of  the  members  of  a  partnership 
are  adjuf^ed  bankrupt,  while  the 
partnership,  as  such,  is  not  before 
the  court.  Re  Junck  &  Balthazard, 
169  Fed.  481,;  Frt^ncis  v.  McNeal, 
C.  C.  A.,  186  Fed.  481. 

4Mather  v..  Coe,  ,92  Fed.  333; 
Bank  v.  Meyer,  92  Fed.  896 ;  Re 
Meyer,  C.  C.  A.,  98  Fed.  976.   - 

&Pavi^  Y-  Stephens,  104  Fed. 
235;  Re  Hercules  Atkin  Co.,  133 
Fed.  813;  Burkhart  v.  German- 
Ajnerican  Bank,  137  Fed.  958;  Re 
Seaboard  Fire,  Underwriters,  137 
Fed.  987,  13  Am.  B.  K.  722.  It  has 
been  held  that  an  associatimi  claim- 
ijjg,  to  act  as  a  corporation,  which 


hag  not .  been,  legally  incorporated;, 
can  be  J  orced  into  involuntary 
bankruptcy.  Davis  v.  Stephens,  104 
Fed.  235.  The  fact  that  a  partner- 
ship or  unincorporated  associatioit 
was  formed  under  a  State  statute, 
to  carrj  on  a  bank,  does  not  pre- 
vent, its  being  adjudged  Bf  bankrupt.. 
Burkhart  v.  Gerinan-Americam 
Bank,  137  Fed.  958.        :     -  '     • 

SiBe  Boynton;  10  Fed.  277;  Bran- 
denburg on  Bankruptcy  (2d  ed.),. 
78,  citing  Re  Kaiy  Chung,  1  N.  B. 
N.,22;  Holmes  v.  Baker  &  Hamil- 
ton, C.  p.  A.,  160  Fed.  922. 

1  Re  Levy  &  Richman,  95  Fed.. 
812,  2  Am.  B.  R.  21;  Holmes  v. 
Baker  &  Hamilton,  C.  C.  A.,  160" 
Fed.  922.  But  not,  in  the  case  of 
indebtedness  created  ,by  estoppel 
against  the  partners,  because  of  the- 
transaction  of  business  in  the  ,firm: 
name  after  a  dissolution.  Re  Pin- 
son  &  Co.,  180  Fed.  787.  The  trans- 
fer of  the  firm  property  to  an  as- 
signee for  the  benefit  of  creditors- 
more  than  five  months  prior  to  th& 
filing  of  a  voluntary  petition  in- 
bankruptcy,  by  one  or  more  of  the 
members,  is  no  defense  to  such  peti- 
tion, Re  J.  M.  Ceballos  &  Co.,  161 
Fed.  445,  , 

SiJe  Pierce,  102  Fed.  977.  The- 
death  of  one  of  the  partners  will 
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in  whicli  one  partner  is  a  minor  ra&j  he  adjudged  a  bankrupt 
where  he  has  taken  no  action  to  repudiate  the  -relation.'  It 
has  been  held  that  a  partnership  may  be  adjudged  bank- 
rupt 'n  the  name  of  an  ostensible!  partner,  under  whose  name 
the  j£rm  transacted  business."  But  in  the  case  of  an  ostensible 
partnership,  where  an  individual  transacted  business  under  a 
firm  name,  the  proceedings  should  be  against  him  individually ; 
and  the  creditors,  whose  obligations  were  incurred  in  that  busi- 
ness, share  equally  in  all  'his  assets  with'  those  wliose  obligations 
were  otherwise  incurred  by  him."''  A  partnership  is ■  not  in- 
solvent within  the  meaning  of  the  bankruptcy  law  unless  the 
sum  of  its  assets  and  of  the  assets  of  its  individual  members, 
in  excess  of  their  respective  individual  indebtedness,  is  insuifi- 
cient  tp  pay  its  debts,"  but  a  partnership  has  been  adjudged  a 
bankrupt  where  one  .of  its  naembers  was  solvent  and  the  other 
not^'  and  the  solvent  partner  required  to  file  the  schedules  and 
permitted  to  administer  the  property."  ''■'■■ 

In  general,  the  bankruptcy  law  tf eats  partnei'ships  as  distinct 
entities.**  It  has  been  held  that  the  firm  alone  may  be  adjudged 
a  bankrupt,  without  any  adjudication  against  the  irndiyid];ial 
members  thereof, '°  butthe  partnership  land  the  individual  mem- 
bers may,  in  the  same  proceeding,  be  adjudicated  bankrupts, 

riot  prevent  the  adjudication  of  the  be  amended  by  dismissing  it  as  re- 
bankruptcy  of  the  firm,  provided,  gards  the  firm  and  the  defendant 
at  least,  that  possession  of  assets  v?ho  is  not  actually  interested  in 
can  be  obtained  from  his  adminis-  the  business.  Re  Kichardsoh,  192 
trator    without    force.      Ibid.;     Re  Fed.   50. 

Hirsch,  97  Fed.  571,  3   Am.  B.  E.  1^  Re  Harris,  108  Fed.  517,  4  Am. 

344.     Contra,   Re  Evans,   161   Fed.  B.    E.    132;    Eemington    on    Banlc- 

590.  ruptoy,    §    62;    Re    Perlhefter,    177 

9  Jennings  v.  William  A.  Stan-  Fed.  299;  "Francis  v.  McNeal,  C.  C. 
nus  &  Son,  C.  C.  A.,  191  Fed.  347.  A.,  186  Fed.  481. 

10  Eemington  on  Bankruptcy,  l'  Re  Solomon  &  Carvel,  163  Fed. 
§  63,  citing  Jones  v.  Burnham,  Wil-      140. 

Hams  &  Co.,  C.  C.  A.,  138  Fed.  986,  14  Ibid. 

12  Am,  B.  E.  453.  iSiJe   Perley    &    HayS,    138    Fed. 

11  Re  Stein  &  Co.,  C.  C.  A.,  127  927,  15  Am.  B.  E.  54.  It  is  treated 
Fed.  547,  11  Am.  B.  E.  536;  Re  as  distinct  froin  other  partnerships 
Gibson,  191  Fed.  665.  In  such  a  composed  in  part  of  the  same  mem- 
case,  it  is  within  the  discretion  of  bers.  Fidelity  Tr.  Co.  v.  Gaskell, 
the  court  to  permit  a  petition,  filed  C.  C.  A.,  195  Fed.  865. 

against  such  an  alleged  partnership  isjfe   Meyer,    C.    C.   A.,    98    Fed. 

and  its  two  ostensible  members,'  to      St6,  979,  3  Am.  B.  ft.  559 ;  Strause 
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and  the  partners  may  then  irecbive  a  dischargd,  bbth  individual- 
ly and.  as  memibers  of ; the  firm.*'?!  rit  .has. bfeen' said  that  this 
cannot  be  done' in  an  involuiltary!  proceeding,  except  so  far  as 
concerns-  individual  members  who  have  not,  committed,  nor 
participated  in  coihmitting,  one  of  i  the  acts  of  bankrtiptcy.** 
Where  theiifirm  alone  is  adjudicated  a  bankrupt,  the  assets  of 
the  individual  members  are  administered  in  the  same  proceed- 
ing.*® I  Where;  the  partners  as  well  as  the  firm  are  so  adjudged, 
the  respective  assets  ■  are  marshaled  in  accordance ,  with  equi- 
table-principles.*": Individual  property  is  first  applied  ito  the 
paymepit  of  individual^debts  arid  partnership  property  a,pplied 
toi'the  discharge  of  partnership  obligations.**  If  there,  isi  any 
surplus,  thatis:  idvided  among  creditors  of  thci  class  not  entitled 
to  a  preference,,  in  accordance  with  their  respective  rights  to 
the,  same.**  The.  trustee  in  bankruptcy  :of  one  of  the  members 
of  the  firm  cannot  interfere  with  the  firm  assets ;  ^  but  it  has 
been  held  that  he  may  prove  agaiiist  them  the'  amount  of  the 
proceeds  of  his  bankrupt's  individiial  property,  previously  mort- 
gaged for  the  payment  of  a  firm  debt  and  appropriated,  for 


V.  Hooper,  105  Fed.  590,  5  Am.  B. 
E.  225;  .Be.Sanderlin,  109  Fed.  859, 
.6  Am.  B.  E.  384;  Re  Perley  StHays, 
138  Fed.  927,ril5  .Am.  B.  E.  5|. 
Pqntra,  Be  ;Caa:lBton,,,115  Feii,  246, 
8  Am.  B.  E.  270;  contra,  Bje 
Forbes,  128  F^d.  137,  'l38rrl40,- 11 
Am.  B.  E.  787,  a  strong  opiniop^by 
Lowell,  J.  ,See:iee  .Perlhefter,  177 
Fed.  299;  Francis  v..  McNeil,  228 
U.  S.  695...  rr 

"  iSe  Springer,  199  Fed.  294;  Re 
Meyer,  C.  ,C.,;A.,  98  Fed.  )976',  979, 
3  Am;  B.  E.,559;,  Re  Gr?/pit  Bros., 
106,  Fed,  496, -5  ,Am.,B..,  E.  §37;  iSe 
Forbes,  128  Fed.  137,  11  Am,  B.  E. 
787. 

ISiSe  Meyer,  C,  C.  A.,,  98  Fed. 
97,6,  97S!,.3  Am.  B.  E,,559i 

1?  Re  ]  Meyer, .  C.  C.  A: j  -  98  tFed. 
976,  i979,j  3  Am.  :B.  E.  5S9;:Diokas 
V.  Barnes,  C,  CA.,  140  Fed.  849, 
15  Am.  B.  E.  >566;  Re  Pe^rlhefter, 
177    Fed.    299 ;    Be   Lattimer,  ,  174 


Fed.  824;  Menke  v.  Sundermau,  C. 
C.  A.,  186  Fed.  486;  Francis  v.  Mc- 
Neal,  C.  C.  A.,  186  Fed.  481,,aff'd 
228  U.  S.  695..     . 

;  20iJe.Filmar,-C..C.  A.,  177  Sed. 
170.  ,iA  .trainsferof,:Ms  linterest-  in 
thejfirm  by  one  partner  •,  to  another 
dqes,  not  deprive  partnership  cred- 
itors of.  theii  right  to  a  priqrity  in 
the  distribution  of  the  partnership 
lasgets.  Re  Filmar, -C.  Q.  A.,,  177 
Fed.  170;  Re  Terens,  175  Fed.  495. 

8llS,e  Terens,  175  Fed.  495;  Re 
Fiimar,  C'  C.  A., :  177  Fed.  170; 
Re  Telfer,  C.  C.  A.,  184  Fed.  224; 
Re  Effinger,  184  Fed,.  728.  .The 
same  principles  are  applied,  wheni 
thej :  members  off  a  liirm  are  i  com- 
posed of  natural  persons  in  another 
,paiiitn,ership.  iJe  KnowltQH  &!  Co., 
19.6,  iFed.:  837.    .   ;  ,  . 

28  Ibid. 

as  Re  Merjour,  ,C.  C.  A.,  122  Fed. 
384. 
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that  purpose.^*  It  has  been  lield^  that  a  solvent  partner^  upon 
the  bankruptcy  of  his  associate,  is  a  creditor  to  the  extent  of 
any  balance  that  would  be ; due  him  upon  an  accounting;  and 
that  he  may  prove  such  a  claim,^*  but  not  a  claim  for  reimburse- 
ment of  the  amount  expended  by  him  in;  liquidating  the  firm 
debts  in  excess  of  his  share  of  the  deficiency  in  the  firm^  assets.** 
In  the  case  of  an  involuntary  petition,  the  act  of  bankruptcy 
charged  need  not  have  been  committed  by  all  the  partners.*'' 
All  the' partners  must  be  made  parties  to  the  proceeding,*'  if 
they  are  known.  Secret  partners  may,  when  discovered,  be 
subsequently  brought  in.*^  All  the  partners  need  not  join  in 
a  voluntary  petition  of  bankruptcy.^"  When  they  do  not,  it  has 
been  said  that  no  act  of  baitkruptcy  <or  insolvency  need  be 
alleged.'^  It  has  been  held  that  it  is  not  necessary  to  allege 
the  insolvency  of  the  individual  partners,  nor  that  the  solvent 


24  Re  Effinger,  184  Fed.  728.  See 
§  647,  imfra.  But  see  Sargent  y. 
Blake,  C.  C.  A.,  160  Fed.  57,  §  644, 
infra. 

25  Be  Stevens,  104  Fed."  323. 
Where  judgments  against  a  firm,  in 
favor  of  certain  of  its  creditors, 
were  bought  up  by  one  of  the  part- 
ners, who  took  assignments  of  the 
judgments  to  himself,  it  was  held 
that  he  thereby  became  a  creditor 
of  each  of  his  copartners  for  their 
respective  shares  of  the  money  ad- 
vanced by  him  in  purchasing  the 
judgments,  and  was  entitled  to 
prove  a  claito  for  such  share  against 
the  individual  estate  of  one  of  the 
copartners  in  bankruptcy.  Re  Car- 
michael,  96  Fed.  594. 

26  Re  Walker,  176  Fed.  455. 
ZTife    Forbes^    128    Fed.    137,    11 

Am.  B.  E.  787;  Yungbluth  v.  Slip- 
per, C.  C.  A.,  185  Fed.  773.  Where, 
subsequent  to  the  dissolution  of  an 
insolvent  partnership,  an  execution 
was  levied  upon  the  firm's  property 
for  a  partnership  debt,  it  was  held 
that  the  failure  to  discharge  such 


levy  constituted  an  individual  act 
of  bankruptcy  by  the  retiring  part- 
ner. Holmes  v.  Baker  &  Hamilton, 
C.  C.  A.,  160  Fed.  922.'  The  filing 
of  a  petition  in  bankruptcy  by  one 
member  of  a  firm  against  the  others 
is  hot  an  act  of  bankruptcy  on  the 
part  of  the  firm.  Re  J.  M.  Ceballos 
&  Co.,  161  Fed.  '445.  ' 

28jR;e  Altinari;  95  Fed.  263,  2  Am. 
B.  R.  407.        '   '       ' 

29  Remington  on  Bankruptcy, 
§  70. 

so  Re  Murray,  86  Fed.  600,  3  Am. 
B.  R.  601;  Re  Carleton,  115  Fed. 
246,  8  Am.  B.  R.  270;  Re  J.  M. 
Ceballos  &  Co.,  161  Fed.  445. 

SI  iSe  Carleton,  115  Fed.  246,  8 
Am.  B.  R.  270;  Re  Forbes,  128  Fed. 
137,  11  Am.  B.  R.  '787,  791 ;  Med- 
sker  V.  Bonebrake,  108  U.  S.  66,  27 
L.  ed.  654,  2  Sup.  Ct.  351;  Re  Mur- 
ray, 96  Fed.  600,  3  Am.  B.  R.  601; 
Re  Carleton,  115  Fed.  246,  8  Am. 
B:  R.  270;  Re  Carleton,  131  Fed. 
146,  i2  Am.  B.  R.  475;  Re  Junck 
&  Balthazard,  169  Fed.  481 ;  Re  J. 
M.  Ceballos  &  Co.,  181  Fed.  445.    ' 
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partners,  if  any,  consent  to  the  adjudication.'^  It  jhas  been 
said  that,  in  such  a  case,  the  petition  should  be  treated  a^  in- 
voluntary against  the  partner  who  fails  to  join ;  but  as  volun- 
tary so  far  as  the  creditors  are  concerned.'*  It  has  been  held 
that  the  partners  who  fail  to  join  can  make  no  defense  to  the 
petition, :  except  that  of  solvency,'^  but  that  they  are  entitled  to 
a  jury  trial  upon  this  issue.''  A  creditor  cannot  intervene  to 
resist  the  'adjudication,  upon  a  petition  filed  by  a  single  part- 
ner.''' A  creditor  of  a  partnership  may  join  in  the  petition  for 
involuntary  bankruptcy  against  one  of  the  partners  individ- 
ually." The  burden  of  proof  as  to  the  existence  of  a  partner- 
ship rests  upon  the  petitioners." 

§  619.  Creditors  who  may  petition  for  involuntary  bank- 
ruptcy. "Three  or  more  creditors  who  have  provable  claims 
against  any  person, 'which  amount  in  the  aggregate,  in  excess  of 
the  value  of  securities  held  by  them,  if  any,  to  five  hundred 
dollars  or  over;  or  if  all  of  the  creditors  of  such  person  are 
less  than  twelve  in  number,  then  one  of  such  creditors  whose 
claim  equals  such  amount  may  file  a  petition  to  have  him  ad- 
judged a  bankrupt."^  "In  computing  the  number  of  creditors 
of  a  bankrupt  for  the  purpose  of  determining  how  many  credi- 

52  iSe  Everybody's  Grocery  &  Meat  Fed.  246,  8  Am.  B.  R.  270;  Re 
Market,  173  Fed.  492.  When  a  Carleton,  131  Fed.  146,.  12  Am.  B. 
single   partner    files   a   petition    iij      _R.  475. 

bankruptcy    against    the    firm,    he  34 /Je  Murray,  96  Fed.  600,  3  Am. 

mast  clearly  show;  that  that  is  the  B.   R,  601;    Re   Carleton,   115   Fed. 

purpose   of   the   petition;    that   the  246,  8  Am.  B.  R.  270;  Re  Carleton, 

other   partners,  if  any  are  joined;  131  Fed.  146,  12  Am.  B.  R.  475. 

and  that  he  seeks  discharge  from  tjie  85  fle  jForbes,    128    Fed.    137,    11 

firm  debts,  as  ycelj  as,  if  he  seeks  Am.  B.  R.   787. 

such  relief,  from  his  individual  in-  ^^  Re  Murray,  96  Fed.  600,  3,  Am. 

debtedness.    Re  Russell,  97  Fed.  32,  B.R.  601;  Re  Forbes,  128  Fed.' 137, 

3  Am.  B.  R.  91.    If  the  other  part-  11,  Am.  R.  R.  787., 

ners,   upon  .notification,    join    witli  37  ije   Carleton,   115   Fed.   246,   8 

the;  petitioners   and.  confess   them-  Am..!p.  R.  270. 

Selves,  bankrupt, -tjie   proceeding,  is  ^^  Re  Mercur,  95  Fed.  634. 

treated     as    ' ab§=otately     voluntary,  89  Jones  v.,Burnham,  Willia,ms  & 

iSe  Murray,, 86  Fed.  600,  3  ,4.m.,  ;B.  Co.,  C.  C.  A.,  138  i*ed.  986,,  15  Am,. 

R.  601.,                                               ,,  B.   R.   8,5. .    For   what   is   sufficient 

53  Medslfgr  v.  Bonebrake,  108  ,U.  evidence,  see  Remington  on  Bank- 
S>  ,66,   27   L- fid.  054,   2   Sup.   Ct,  ruptey,  §  6,3,  .and  cases  cited. 

351;    Re:  Murray,   Q6   Fed*  600,   3       ,    §  619.    130  St.   at  L.   544,   561, 
Am.  B.  R,aO!l;.Ke  Carleton,,  lis      §  59S. 
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tors  must  join  ia  the  petition,  such  creditors  as  were  employed 
by  hjm  at  the  time  of  the  filing  of  the  petition  or  are  related 
to  him  by  consanguinity  or  affinity  withini  the  third ,  degree, 
as  determined  by  the  common  law,  and  have  not  joined, in  .the 
petition,  shall  not  be  counted."  *  Creditors  other  than  original 
petitioners  may  at  any  time  enter  their  appearance  and  join 
in  the  petition,  or  file  an  answer  and  be  heard  in  opposition  to 
the  prayer  of  the  petition.'     The  date  of  the  filing  of  ithe 


2  30  St.  at  L.  544,  562,  §  59e.  A 
man's  wife,  or  other  members  of  his 
family,  may  join  in  the  petition,  if 
otherwise  qualified.  Ee  Novak,  101 
Fed.  800.  Where  the-  bankrupt's 
father,  after  the  original  petition 
was  filed,  bought  a  claim .  against 
him,  which  he  assigned  to  a  mem- 
ber of  the  bar  for  no  consideration 
except  services  in  its  collection;  it 
was  held  that  the  latter  could  not 
be  allowed  to  _  intervene  as  a  peti- 
tioner. Re  Lewis  F.  Perry  &  Whit^ 
ney  Co.,  172  Fed.  752;  Be  Folkstad, 
199  Fed.  363,  holding  that  where 
the  debts  were  contracted  in  an  oc- 
cupation that  was  not  exempt  from 
bankruptcy,  but  the  act  charged  as 
an  act  of  bankruptcy  was  commit- 
ted while  the  bankrupt  was  a  mem- 
ber of  an  exempt  class,  he  was  not 
subject  to  an  involuntary  adjudica- 
tion. Directors,  oflBcers  and  stock- 
holders of  a  corporation,  when  cred- 
itors, may  be  petitioners  against  it. 
First  Nat.  Bank  v.  Wyoming  Valley 
Ice  Co.,  136  Fed.  466.  Partnership 
creditors  may  petition  against  the 
individual  partners,  as  well  as 
against  the  firm.  Be  Merciir,  '95 
Fed.  634,  2  Am.  B.  R.  626;  Be  Hee 
(D.  C.  Hawaii),  13  Am.  B.  R.  8; 
Remington  on  Bankruptcy,  §  217. 
The  fact  that  the  bankrupt  has  so- 
licited creditors  to  file  a  petition 
does  not  make  them  incompetent 
petitioners.  Be  Duplex  Radiator 
Co.,   142   Fed.   906,   16   Am.   B.K. 


324.  J.  But  see  Be  Independent 
,  Thread  Co.,  113  Fed.  998,  7  Am.  B. 
R.  704;  Be  Mopnch,  C.  C.  A.,  130 
Fed.  685,  12  Am.  B.  R.  240;  Rem- 
ington OH  Bankruptcy,  §  216.  It 
'  has  been  '  held  that  a  creditor's 
claim  may  not  be  split  up  into  sev- 
eral :  claims,  in  order  to  create  the 
re^quisite  number  of  petitibnet's. 
Re  Independent  Thread  Co.,  113 
Fed.  998;  Be  Tribelhorn,  C.  C- A.i 
137  Fed.  3,  14  Am.  B.  R.  491;  Be 
Halsey  El:  Generator  Co.,  163  Fed. 
118;  Be  Lewis  F.  Perry  &'  Whitney 
Co.,  172'  Fed.  744;  and  that,  When 
a  creditor  has  purchased  several 
claims,  he  is  to  be  treated  as  a 
single  petitioner  and  a  single  cred- 
itor. Be  Worcester  Co., '  C.  C.  A., 
102  Fed.  808;  Re  Burlington  Malt- 
ing Co.,  109  Fed.  77'7,  6  Am.  B.  R. 
369;  LoTvensteiri  v.  McShane  Mfg. 
Co.,  130  Fed.  1007,  32  Am.  B.  R. 
601;  Remington'  on  Bankruptcy, 
.  §  203.  Bui  see  Be  Bevins,  C.  C.  A., 
165  Fed.  434.  A  petitioner  is-  not 
disquaillfied  because  he  bought '  his 
claim  after  the  commission  6f  an 
act  of  bankruptcy.  Re  Lewis  F'. 
Perry  &  Whitney  Co.,  172  Fed.  745. 
8  30  St.  at  L.  S44,  562,  § '  59/ ;  Be 
Charles  Town  Light  &  Power  Co., 
183  Fed.  160.  After  a  petitibn  in 
involuntary  bankruptcy  has  '  been 
filed  and  before  adjuflication,  otiier 
creditors  may  intervene  and  join  in 
the  petition.  Be  John  A.  EtheriSge 
Furniture   C*.,    92    Fed.    329;    •  Cf. 
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petitioti  lis  the  time  when  the  number  of  creditors  must '  be 
counted',:  in  order  to  determine  how  many  must  join  in  the 
petition.*  '!N"o  creditors  can;  join  who  were  not  such  at  the  time 
of  the  commission  of  the  act  of  bankriiptcy  dleged,  and  did  not 


Keustadter  v.  Chicago  Dry '  Goods 
Co.,  96  Ted.  830.  It  has  been  kid 
that  a  creditor  who  files  a  "petition 
has  a  right  tb  a:sk  other  creditors 
to  intervene, '  when  stich  interven- 
tion becomes  necessary  to  preserve 
the  proceedings.  Re '  Smith,  176 
Fed.  426;  ev6n  if  the  original  peti- 
tioners have  done  nothing  after  thfe 
retiirn  of  the '  subpoena  indorsed 
"not  found,"  and  the  period  of 
four  months  Sitifce  the  coinmission 
of  the  acts  of  bankruptcy  therein 
alleged  has  expired.  Re  Stein,  G. 
C.  A.,  105'  Fed.  749.  It  Has  been 
said  that  a  creditor'  may  intfervene 
and  join  the  originiil  petitioners  at 
any  time  prior  to  the '  dismissal  of 
the  petition'.  Be  Lewis  F.  Perry  & 
Whitney  Co.,  l'?2  Fed.  Fed.  744. 
But,  it  has  been  held  that  they  can- 
not join  after  the  decision  of  the 
court  upon  the  Issties  raised  by  aii 
answer  to  the  petition.  Re  Tribel- 
horn,  C.  C,  A.,  137  Fed.  3,  14  Am. 

B.  R.  491.  It  has  been  held:  that, 
when  a  petition  for  involuntary 
bankruptcy  alleged  that  a  creditor 
has  obtained  an  unlawful-  pi-efer- 
ence,'^  he  luay  be  allowed  to"  inter- 
vene and  defend;'  Goldman'  v. 
Smith,  i93  Fe'd^  182;  aiid  that  the 
adjudication  iA  banjcrtip-dcy  is  then 
conclusive  ptoof  of  Such  a  prefer- 
ence,   .Be    American    Brewiiig    Co., 

C.  C.  A.,  112  'Fed.  752;  but  thit 
!i  petftibBi  to  vacate  an  invbltintary 
adjudication  of  bankruptcy  can 
only  be  inaintaiiled  by  the  bankrupt 
Br  by  a  creditor  \*itli'  a  provable 
claim,  not  by  a  mere  equitable 
lienor  upon '  property  claimed .  to  be- 
Ibng  to'  the  bankrupt's -estate; '  Re 


Columbia  Eeal  Estate  Co.,  C.  C.  A., 

112  Fed.  643.  A  creditor  cannot 
intervene  to  oppose  a  voluntary  pe- 
tition of  bankruptcy.-  Hanover  Nat. 
Bank  V.  Moyses,  186  U.  S.  181,  191, 
46  L.  ed.  113;  Re  Jehu,  94  Fed.  638, 
2  Am.  B.  E.  498;  Re  Ives,  C.  C.  A., 

113  Fed.  911,  7  Am.  B.  R. '  692 ; 
Remington  on  Bankruptcy,  §  43; 
and  a  creditor  cannot  intervene  to 
oppose  a  petition  by  partners  for 
an  adjudication  of  bankruptcy, 
even  when  one  or  more  of  the  part- 
ners refuse  to  joiii.  Re  Carleton, 
115  Fed.  246;  Remington  on  Bank- 
rup^tey,  §§43,  76.  An  intervention 
may  be  allowed  to  a  person  such 
as  the  trustee  of  another  bankrupt 
who  claims  an  interest  in  the  as- 
sets; Fishet  V.  Cushmah,  C.  0.  A., 
T03  Fed.  860;  but  it  has  been->  held 
that  unless  he  intervenes,  a  claim- 
ant to  property  held  by  the  trustee 
cannot  upon  a  motion,  accompanied 
by  a  special  appearance,  have  it  re- 
turned to  him.  Re  Bender,  106  Fed. 
873;  and  that  the  court  cannot 
compel  creditors  to  join  in  a  peti- 
tion, Re  Gillette,  104  Fed.  769 ;  and 
is  not  required  to  notify  those  who 
have  not  Joined  of  a  dismissal  of 
the  petition  for  an  insufBciency  of 
petatiohers.  Ibid.  But "  see  §  636, 
infra.      •       ■- 

4«e  Coburn,  126  Fed.  218,  11 
Am.  B.  E.  212;  Re  Adams,  130  Fed. 
7^8,  12 "Am.  B.  R.  369;-  Moulton 
V.  Ooburn,  C.  C.  A.,  131  Fed.  ^01, 
12  Am.  B.  E.  553.  Th*  date. of  the 
adjudication  is  the  time  to  deter- 
mine whether  sufficient  creditors 
have  joined;  Moulton  v.=  Coburn, 
C.  C.  A.,  131  Fed.  201,  12  Am.  B. 
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hold  their  rights  against  the  bankrupt  at  that  timfe/  and  whose 
claims  are  not  payable  at  the  time  of  filing  the  petition.'  It 
has  been  held  that  the  claim  must  have  been  provable  at  the 


R.  553;  Be  Plymouth  Cordage  Co., 
C.  C.  A.,  135  Fed.  1000,  13  Am.  B. 
K.  665;  Eemington  on  Bankruptcy, 
§  201;  Be  Charles  Town  Light  & 
Power  Co.,  183  Fed.  160.  ,It  has 
been  held  that  small  claims  of  a 
few  dollars  or  a  few  cpnts,  upon 
current  accounts  with  grocers  and 
small  tradesmen,  purposely  left  un- 
paid .  in  order  to  bring  the,  number 
of  creditors  up  to  twelve,  should 
not  be  counted.  Be  Blount,  142 
Fed.  263,  16  Am.  B.  R.  97.  When 
an  assignee,  for  the  benefit  of  cred- 
itors, bought  with  the  funds  of  the 
estate  the  claims  of  several  cred- 
itors, and  then  reassigned  them  to 
others  in  order  to  increase  the  num- 
ber to  more  than  twelve;  it  was 
held  that  they  were  extinguished 
by  the  purchase  and  could  not  be 
counted.  Leighton  v.  Kennedy,  C. 
C.  A.,  129  Fed.  737,  12.  Am.  B.  ~R. 
229.  It  has  been  said  that  the 
claims  of  creditors  who  have  re- 
ceived preferences  are  to  be  count- 
ed, if  necessary,  to  sustain  the  ju- 
risdiction, Eemington  on  Bankrupt- 
cy, §  205,  and  citations ;  but  are 
to  be  excluded  if  they  defeat 'the 
same,  Stevens  v.  Nave-McCord  Co., 
C.  C.  A.,  150  Fed.  71,  17  Am.  B.  R. 
610;  Leighton  v.  Kennedy,  C.  C.  A., 
129  Fed.  737,  12  Am.  B.  R.  229; 
Be  Blount,  142  Fed.  263,  16  Am.  B. 
R.  97 ;  Remington  on  Bankruptcy, 
§  205.  /  I 

5  Callison  v.  Brake,  0.  C.  A.,  129 
Fed.  196,  affirming  Be  Callison,  130 
Fed.  987,  12  Am.  B.  E.  344;  Eem- 
ington on  Bankruptcy,  §  214.  Where 
an  intervening  creditor  took  an  as- 
signment of  the  claim  after  the 
petition  was  filed,  it  was  held  that 


he  could  not  be  counted.  Stroheim 
V.  Lewis  F.  Perry  &  Whitney  Co., 
C.  C.  A.,  175  Fed.  52. 

6  30  St.  at  L.  544,  561,  §  59;  iSa 
Brinckmann,  103  Fed.  65,  4  Am.  B. 
E.  551;  Be  Yates,  114  Fed.  365.  A 
surety  who  has  paid  part  of  the 
obligation  of  his  principal  may  be 
a  petitioner,  Boyce  v.  Guaranty  Co., 
C.  C.  A.,  Ill  Fed.  138,  7  Am,  B. 
E..  6;  but,,  it  has  been  held,  that  a 
surety  cannot  file  a  petition  before 
,he  has  paid  any  part  of  such  obli- 
ga,tion,  Phillips  v.  Dreher  Shoe  Co., 
112  Fed.  404,  7  Am.  B.  R.  326; 
criticised  in  Remington  on  Bank- 
ruptcy, §  231..  It  has  been  held 
that  one  of  the  petitioners  may  be 
the  holder  of-  a  claim  for  unliqui- 
dated damages  because  of  the 
breach  of  a  contract  of  sale,  when 
the  damages  are  capable  of  liquida- 
tion. Be  Stern,  C.  C.  A.,  116  Fed. 
604,  8  Am.  B.  R.  569,  affirming  Be 
Manhattan  Ice  Co.,  114  Fed.  399, 
7  Am.  B.  E.  408.  Contra,  Be  Big 
Meadows  Gas  Co.,  113  Fed.  974,  7 
Am.  B.  E.  697;  and  a  claimant 
for  damages  because  of  a  breach  of 
warranty  upon  a  sale  of  personal 
property.  Gontrdy^Be  Morales,  105 
Fed.  761,  5  Am.,  B.  R.  425;  F.  ,L. 
Grant  Shoe, Co.  v.  Laird,  212  U.  S. 
445,  53  L.  ed.  591;  affirming.  JSe 
Frederick  L.  Grant  Shoe  Co„,:C.  C. 
A.,  130  Fed.  881,  12  Am.  B,  E.  349. 
When  the  claim  is  provable,  liquida- 
tion may  be  ordered  sub^qu,ent  to 
the  filing  of  the  petition,  in  order  to 
determine  whether  the  petitioner 
had  a  right  to  join  in. the  institu- 
tion of  the  proceeding.  F.  L.  Grant 
Shoe  Co,  V.  Laird,  212  U,  g.  445; 
affirming    Be    Frederick    L.    Grant 
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time  of  the  eoniraission  of  the  act  of  bankruiJtcy.''  A  creditor 
who  has  received  an  unlawful  preference  capnot  join  in  the 
petition  unless  he  offers  to  surrender  the  same;'  and  in  the 
Southern  District  of  New  York,  such  were  compelled  to  deposit 
the  prefei'ence  with  the  clerk  of  the  court  as  an  alternative  to 
the  dismissal  of  their  petition.'  A  creditor  may  be  estopped 
from  filing  the  petition:'  by  participation  in  the  act  of  bank- 
ruptcy;^" or,  when  this  consists  in  a  receivership  or  insolvent 
assignment,  by  assisting  in  the  application  for  a  receivership ;  *^ 


Shoe  Co.,  C.  C.  -A.,  130  Fed.  881,  12 
Ara.'E.  R.  349;  a  depositor  with  a 
claim  against  the  directors  of  a 
banlc  for  misappropriation  of  Its 
funds,  fie  Brown,  C.  C.  A.,  164  Fed. 
873;  tlie  holder  of  a  judgment  for 
negligently  causing  death,  Re  Put: 
nam,  193  Fed.  464,  Upon  a  demur- 
rer to  the  petitioA,  the  debtor  can- 
not claim  that  a  judgment  therein 
pleaded,  is  not  final  'because  a  mo- 
tion for  a  new  trial  is  pending.  Re 
Putnam,  193  Fed.  464.  It  has  been 
said  that  the  amount  due  each  peti- 
tioner need  not  be  exactly  deter- 
mined so  long  as  it  appears  that 
they  are  creditors  to  an  amount 
sufficient  to  satisfy  the  statute.  Re 
Hughes,  183  Fed.  872.  But  it  was 
held  otherwise  when  the  petition 
did  not  show  the  nature  and 
amount  of  the  claim.  Re  Crafts- 
Riordon  Shoe  Co.,  185  Fed.  931. 
It  has  been  held,:  that  the  holder 
of  an  unliquidated  claim  for  a  tort, 
which  has  no  contractual  relation> 
cannot  join  iii  Ithe  petition.  Beers 
V.  Hanlin,  99  Fed.  693,  3  Am.  B.  R. 
745;  Re  Brinckmann,  103  Fed.  65, 
4  Am.  B.  R.  551;  Re  Yates,  114 
Fe'd.  365;  and  that  a  judgment,  en- 
tered subsequent  to  banlcruptcy  pro- 
ceedings, upon  a  claim  therein  prov- 
able, cannot  form  a  basis  for  a 
isubsequent  proceeding  in  bankrupt- 
cy when  no  application  was  made 
for  a  discharge  in  those  originally 


instituted.  Re  Schnabel,  166  Fed. 
383.  A  claim  by  the  assignee  of  a 
bankrupt  against  a  petitioning  cred- 
itor for  damages  because  of  a 
wrongful  attachment,  cannot  be  set 
off  against  the  tatter's  claim  against 
the  bankrupt,  when  determining  the 
sufficiency  of  a' petition.  Re  Bevins, 
0.  C.  A.,  165  Fed.  434. 

T  Beers  V.  Hanlin,  99  Fed.  695,  3 
Am.  B.  R.  745;  iJe  Brinckmann,  103 
Fed.  65,  4  Aim.  B.  R.  551.  Criticised 
in  Remington  on  Bankruptcy,  §  214; 
Re  Crafts-Riordoh  Shoe  Co.,  185 
Fed.  931. 

8  Re  Miller,  104  Fed.  764,  5  Am. 
B.  R.  140;  Stevens  v.  Nave-McCord 
Co.,  C.  C.  A.,  150  Fed.  71,  17  Am. 
B.  R.  610. 

9  Re  Miller,  104  Fed.  764,  5  Am. 

B.  R..140;  Re  Gillette,  104  Fed.  769, 
5  Am.  B.  R.  119. 

lOjBe  Romanow,  92  Fed.  510; 
Siinonson  V.  Sinshejmer,  O.  0.  A., 
95  Fed..  948;  Clark  v.  Henne  & 
Meyer,  C-  ,C.  A.,  127  Fed.  288,  11 
Am.  B.  R.  583;'  Lowenstein  v.  Mc- 
Shane  Mfg.  Co.,  130  Fed.  1007,  12 
Am.  B.  R.  601 ;  Moulton  v.  Coburn, 

C.  C.  A.,  131  Fed.  201,  12  Am.  B. 
R.  553;  Re  Hark,  142  Fed.  279,  15 
Am.  B,  ,R.  460;  liowenstein  v.  Mc- 
Shane  Mfg.  Co.,  130  Fed.  1007,  12 
Am.  B.  R.  601. 

"Be  Gold  Run  Min.  &  Tunnel 
Co.,  200  Fed.  162. 
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or  by  assenting  to  tHe  assignment;'^  It  has  been  lield^  that  a 
corporation  is  not  estopped  from  joining  in  the  petition  by  the 
fact  that  one  of  its  officers  in  his  individual  .capacity  acted  as 
assignee  under  the  assignment,  which  is  attacked  as  an  act  of 
bankruptcy.'*  A  creditor  may  withdraw  from  an  involuntary 
petition  by  leave  of  the  :Court;  '*  but,  it  has  befen  held  that  this 
cannot  be  done  when  the  result  would  be  to.  compel  the  dismissal 


l^TJe  Eomanow,  92  Fed.  510; 
Clark  V.  Henne  &  Meyer;  C.  C.  A., 
127  Fed.  288,  11  Am.  B.  E. 
583;  Moulton  v.  Coburn,"  C'  O. 
A.,  131  Fed.  201,  12  Am. -B.  E. 
553;  Re  Lewis  F.  Perry  &  Whit- 
ney Co.;  172  Fed.  745  (where  the 
assent  was  by  a  clerk  who  had 
given  similar  assents  in  previous 
instances),  and  by  accepting  divi- 
dends from  the  assignee,  Simonson 
V.  Sinsheimer,  C.'C.-  A.,  95  Fed.  948^ 
and  even  by  delay  for  four,  months 
in  opposing  the  assignihent.  Re  Lew- 
is F.  Perry  &  Whitney  Co.,  172  Fed. 
752 ;  but  riot  when  the  consent  was 
induced  by  fraud,  Canner  v.  Web- 
ster Tapper  Co.,  C.  C.  A.,  168  Fed. 
S19;  Re  Curtis,  C.  C.  A.,  94  Fed. 
630;  or  the  State  c'ourt  ha&  no'  ju- 
risdiction of  the  proceedings  in  in- 
solvency. Re  Weedman  Stave  Co., 
199  Fed.  948.  Nor  by  the  indorse- 
ment of  their  attorneys  under  pe- 
culiar circumstances  of  the  w'brd 
"seen"  upon  an  order  of  the  State 
court  for  the  sale  of  the  pfdperity 
assigned.'  Simonson  v.  SinShiBimer^ 
C.  C.  k.,  100  Fed.  426,  affirming  96 
Fed.  579.  Nor  by  selling' goods  to 
the  assignee.  Ibid.  Nor  by  appear- 
ing in  the  State  court  for  the  pur- 
pose of  preventing  a  distribution  of 
the  insolvent  estate  until  the  time 
arrived  at  ■*hich  -  proceedings  in 
bankruptcy  could  be  instituted. 
Leidigh  Carriage  Co.  v. '  Stengel,  C. 
C.  a:,'  95- Fed.  637;  Nor  by  attack- 
ing in  a  State  court  certain  prefer- 
ences in  the  assignment.    Ibid.    Nor 


by  joining  with  the  insolvent  and 
his  assignee  in  a  petition  to  tb& 
State  court  for  a  decree  authorizing 
the  conveyanfee-  of  land'  to  the  cred- 
itdr  in  part  payment  of  his  claim: 
on  the'  promise  that  he  should  re- 
ceive a  bond  to  indeiknify  him  in 
case  he  should  be  required  to  pay 
back  for  the  benefit  of  other  cred- 
itors part  of  the  proceeds  of  the 
land,  which  bond  was  never  given. 
iSe  Curtis,  C.  C.  A.,  94  Fed.  .630, 
Nor  by  prosecuting  an  action  in  the 
State  court  for  the  recovery  of  a 
debt.  .iBe  Henderson,  10  Fed.  385. 
Nor  by  their  submission  to  the  as- 
signee, at  his  request,  of  an  unveri- 
fied statement  of*  their  claims. 
Simonson  v.  Sinsheimer;  C.  C.  A., 
95  Fed;  948;  s.  c,  C.  C.  A.,  100  Fed. 
426.  Nor  by  delaying  the  institu- 
tion of  proceedings  in  bankruptcy 
for  about  two  months  -at  the  request 
of  the  defendant  who  represented 
that  he  was  about  to)  offer  a  compo- 
sition to'  his  creditors.  Ibid.  It 
has 'been  held  that  a  corporation 
is  not  estopped  from  joining  in  the 
petition  by  the  fact  that  one  of  its 
officers  in  hig  i  individual  cajpaeity 
acted  aS  assignee  uiider'  thci  i  assign- 
ment, which  is  attacked  as  an  act 
of  bankruptcy.  '  Re  Winston,  122 
Fed.  ■  187,'    10     Am.  .  B.     E.     171. 

13  Be  Winston,  122  Fed.  187,  10 
Am;  B.'  R.  171.   '  -  '.  - 

i*Re  Coburn,  126  Fed.  218,.  af- 
firmed as  Moulton  V.  Qoburn,  C.  C. 
A.,  12  Am.  B.  R.  553. 
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of  the  proceeding ;  "  nor  does  tHe  payment  of  a  claim  after 
the  filing  of  the  petiltion  defeat , the  proceedings  by  reducing 
the  claims  below  the  jurisdictional  amount;  provided,  at  least, 
that  other  creditors  sufficient  to  supply  the  jurisdictional 
amount  subsequentiyf  join.*"  '  .  > 

§  620.  Acts  in  bankruptcy,  "(a)  Acts  of  bankruptcy  by 
a  person  shall  consist  of  his  having  (1)  conveyed,  transferred, 
concealed,  or  removed,  or  permitted  to  be  concealied  or  removed, 
any  part  of  his  property  with  intent  to  hinder,  delay,  or  de- 
fraud his  creditors,  or  any  of  theiti;  or  (2)  transferred,  while 
insolvent,  any  portion  of  his  property-  to  one  or  more  of  his 
creditors  with  intent  to  prefer  such  creditors  over  his  other 
creditors;  or  (3)  suffered  or  permitted,,  while  insolvent,  any 
creditor  to  ohtaiii;  a  preference  thiongh  legal  proceedings,  and 
not  having  atileaist  five  days  before  a  sale  or  final  disposition 
of  any  party  affected  by  such  preference  vacated  or  discharged 
such  preference;  or '(4)  made  a -general  assignment  for  the 
benefit  of  his  creditors,  or,  being  insolvent,  applied  for  a  re- 
ceiver or  trustee  for  his  property  or  because  of  insolvency  a 
receiver  or  trustee  has  been  put  in  charge  of  his  property  under 
the  laws  of  a  State,  of  a  Territory,  or  of  the  United  States;  or 
(5)  admitted  in  writing  his  inability  to  pay  his  debts  and  his 
willingnfiss  to  be  adjudged  a  bankrupt  on  that  ground.  (6)  A 
petition  may  be  filed;  against  a  person  who :  is  ,  insolvent  and 
who  has  committed  an  act  of  bankruptcy  within, four  month,s 
after  the  commission  of  such  a,ct.  Such  time  shall  not  expire 
until  four  months,  after  the  date  of  the  recording  or  register- 
ing of  the  transfer  or  assignment  when  the  act  consists  in.  hav; 
ing  made  a  transfer  of  any  of  his  property  with  intent  to 
hinder,  delay,  or  defraud  his  creditors  or  for  the  purpose  of 
giving  a  preference  as, thereinbefore  provided,  or.  a  general  as- 
signment for  the  benefit  of  his  creditors,  if  .by  law  such  re- 
cording or  registering  is  required  or  permitted,  or,  if  it  is^ 
not,  from  the  date  when  the  beneficiary  takes  notorious,  exclu- 
sive, or  continuous  possession'  of  the  property,  .unless  the  pe- 
titioning creditors  have  received  actual  notice  of  such  transfer 
or  assignment,  (c)  It  shall  be  a  complete  defense  to  any  pro- 
ceedings in  bankruptcy  instituted  under  the  first  subdivision 

liRe    Quinoy    Granite    Quarries  IS  Be  Ryan,  114  Fed.  373. 

Co.;  147  Fed.  279.  .      > 
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of  this  section  to  allege  and'  prove  that  the  party  proceeded 
against  was  not  insolvent  as  defined  in  this  aet  at  the  time. of 
the  filing  of  the  petition  against  him,  and  if  solvency  at  such 
date  is  proved  by  the  alleged  bankrupt  the  proceedings  shall 
be  dsmissed,  and  under  said  subdivision  1  the  burden  of  pro- 
ing  solvency  shall  bean.thie  alleged  bankrupt.'"'/:    '' 

§  621.  Fraudulent  transfers.  Concealment  or  removal 
of  property  as  acts  of  bankruptcy.  A  '  fraudulent  transfer,, 
conveyance,  concealment  or  removal  of  property  by  a  debtor,, 
or  his  permitting  the  same  to  be  concealed  or  removed,  is  aa 
act  of  bankruptcy.^  The  statute  provides :  that  "'transfer'  shall 
include  the  sale  and  every  other  and  different  mode  of  dispos- 
ing of  or  parting  with  property  or  the  possession  of  property, 
absolutely  or  conditionally,  as  a  payment,  pledge,  mortgage,, 
gift,  or  security;"*  and  that  "'concealed'  shall  include  secrete,, 
falsify  and  mutilate."  *  The  concealment  of  property  differs 
from  a  transfer  thereof  in  that  the  latter) is  final  and  complete 
when  once  accomplished,  while  the  former  is  continuous.* 
Consequently,  it  has  been  held  that,  when  an  insolvent  conceals- 
his  property  with  the  intent  to  hinder,  delay  or  defraud  his- 
creditors,  they  may  file  a  petition  against  him  more  than  six 
moiiths  after  the  beginning  of  the  concealment,  if  it  still  con- 
tinues.* It  has  been  said:  that  the  word  "removed"  signifies- 
an  actual  or  physical  change  in  the  position  or  locality  of  the 
property;*  and  that  a  man  does  not  "permit"  a  removalif  he 
has  neither  the  power  nor  the  right  to  prevent  it;'  nor  where 
the  removal  was  niade. without  his  consent  or  collusion.'  The 
intent  specified  in  the  statute  means  an  actual  design  in  the-, 
mind,  which  must  be  proved  as  a  question  of  f  act.^    It  has  been 

§  620.     1 30   St.   at  L.   544,   546,  Ass'n,  100  Fed.  282.    But  see  §  656,. 

547,  §'3,  as  amended  by  32  St.  at  infra. 

L.  797.  s  Re  Wilmington  Hosiery  Co.,  120 

§  621.     130   St.   at  L.   544,   546,  ,  Fed.. 179,  9  Am.  B.  E.  581;  Eeming- 

§  3.                                                      :      ,  ton  on  Bankruptcy,  §  108. 

2  30  St.  at  L.  544,  545,  §  1;  jBe  '  6  Be  Wilmington  Hosiery  Co.,  120- 
Shapiro,  106  Fed.  495;  Re  Green-  Fed.  179,  9  Am.  B.  E.  581;  Eeming- 
berg,  106  Fed.  496.                 •  ton  on  Bankruptcy,  §  107. 

3  Ibid.  7  Ibid. 

4  Citizens'  Bank  of  Salem  v.  De  ^  Re  Belknap,  129  Fed.  646;  Eem- 
Pauw  Co.,   C.  C,  4..,:  105   PedJ;.,93.6.  ingtpji.  on  Bankruptcy,  §  108.         : 
See    Re    Mingo    Valley     Creamery  s^g  Drummond,  1  N.  B.  R.  231  j, 
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held  th'at,  in'  determining  whether  or  not  a  conveyance  is 
foaudylent,  the  court  of  bankruptcy  is  bdund  by  the^  decision 
of  the  highest  court  of  !the  ^State'  construing  the  State  statute 
upon  the  subject."    The  act,  of  which  complaint  is  made,  must 


Langley  V.  Perry,  2  ,N.  B.  E.  596; 
He  GSidschmidt,  3,  N.  B.  E.  164 ;  Re 
f  Wilmington  Hosiery  Co.,  120   Fed. 
179,    9    Am,    B.    E.    581;    Lansing 
Boiler  Works  v.  feyersoDi  C.  C.  A., 
128  Fed.  701,  11  Ap.  B,.  E.  558;  Re 
Belknap,  129  Fed.  646.     The  intent 
nufst  be  determined  by,  Ipoking  at 
what  the  debtor  says  and  does  and 
the  eifect  of  th^  same.    Jleford  v. 
Greely,  6  N.B,  is.  433.    Tlie  fraud 
or  innocence  of  the  person  to  whom 
the  transfer  is  mads  is  Immaterial. 
Re  Eome  Planing  Mill,  96  Fed.  812 ; 
Re  Drummond,  1  N.  B.  E.  231.    The 
presUmptionJs  against  fraud,  Davis 
V.  Stevens,  104  W.  235,  4  Am.  B. 
E.  763;  Eemington  on  Bankruptcy, 
§    111;    but   an    intent   to   defraud 
will  1)6    presumed    from    the    com- 
mission  of   an    act,    th^   actual    or 
necessary  effect  of  which  is  to  pro- 
duce it,  Bean-dhamberlaln  Mfg.  Co. 
V.  Standard  Spol^e,^  Nipple  Co.,  Q. 
C.  A.,  l31  Fed.  215^  12  Am.  B.  E. 
610;     Eemington     on    Bankruptcy, 
§   112;   iJejGlazier,  195  Fed.   102O. 
It  has  been  held;    that  tlie  intent 
may  exist  and  the  transfer  be  void- 
able,    although     full     consideration 
was  paid,  ife  Pease,  129  Fed.  446, 
12  Am.  B.  E.  66 ;  and  that  it  is  not 
an   intent  to  hinder,   delay   or   de- 
fraud creditors,  when  the  intention 
is  to  avoid  distribution  in  the  Court 
of  Bankruptcy  and  bring  about  its 
distribution  in  a  .court  of  a  State, 
■He    Wilmii^gton    Hosiery    Co.,.    l2T) 
Fed.  179,  9  Am.  Jt.  E.  581;  confro, 
Re  Salmon  &  Salmon,  143  Fed.  395, 
16  Am.  B.  E,  122;    or  tp  use  the 
proceeds  of  a  cash>  sale  of  all  the 
vendor's    property    to    pay    certain 
Fed.  Prac.  Vol.  II.— 130. 


creditors  in  preferenjce  to  others, 
although  this  may  be  a  preferential 
intent,  Githens  v.  Shifflei-j  112  Fed. 
505,  7  Am.  B.  E.  453;  Re  Belknap, 
129  Fed.  646,  12  Am.  B.  E.  326.  It 
has  been  held :  that  a  conveyance  by 
a  debtor  of  all  his  property,  which 
exceeded  in  Vftlue.all  his  debts,  in 
conSideria.tion  of  an  agreement  that 
the  grantee  should  pay  the. debts 
and  support  him  for  the  rest  of  his 
life,  was  not  per  se  fraudulent.  Re 
Cornwall,  9  Blatchf!  114,  6  N.  B'.  E. 
305;  nor  sl  sale  by  an  insolvent  to 
raise  money  to  pay  off  a  creditor, 
who  threatened  criminal  proceed- 
ings, although  the  creditor  rejected 
the  payment.  Re  Belknap,  129  Fed. 
646,  12  Am.  B.  E.  326;  and  that 
permitting  the  appointment  of  a  re- 
ceiver of  a  corporation  by  a  State 
court' is  not  a  transfer  of  property 
for  the  purpose  of  defrauding  cred- 
itors. Re  Baker-Ricketson  Co.,  97 
Fed.  489.  But  see  infta,  §  625. 
Where  the  debtoV  gave  a  fictitious 
name  and  procured  an  attachment 
thereupon,  for  the  pui-pose  of  pre- 
venting an  attachment  by  an  actual 
creditor;  it  was  held  that  a  fraud 
was  committed,  although  his  real 
object  was  to  use  the  money  to  pay 
other  creditors.  Re  Williams  et  al., 
1  Lowell,  406.  Where  an  insolvent 
firm  was  dissolved  and  the  assets 
transferred  to  one  of  the  partners, 
who  executed  a  mortgage  thereu]pon 
to  secure  a  separate  debt ;  it  was 
held  that  there  was  a  conveyance 
to  hinder  and  delay  creditors.  Re 
Waite,  i  Lowell,  207. 

10  JohanseU'    Bros.    Shoe    Co.  .  v. 
Alles,  C.  d.  A.,  197  Fed.  274. 


2066 


BAITKEUPTCT. 


[§622 


have  been  committed  within  four  months  prior  to  'the  filing 
of  the  petition."  In  such  cases  creditors  are  not; obliged  to 
prove  insolvency  on  the  part  of  the  debtor  at  the  time  of  the 
transfer ;  ^^  but  if  the  debtor  proves  solvency  at  the  time  of  the 
filing  of  the  petition,  it  wilLbe  dismissed." 

§  622.  Transfer  of  property  with  the  intent  to  create  a 
preference.  A  transfer  by  a  debtor,  while  insolvent,  of 
any  portion  of  his  property  to  one  or  more  of  his ,  creditors, 
with  intent  to  prefer  these  over  any  other  creditors,  is  an  act 
of  bankruptcy.*     A  chattel  mortgage  may  be  such  a  trans- 


"30  St.  at  L.  544,  546,  §  3; 
quoted  supra,  §  620. 

18  Re  Pease,  129  Fed.  446,  12  Am. ' 
Br.   66;   Re  Larkin,   168   Fed.   100. 
See  Lansing  Boiler  Works  v.  Ryer- 
son,  C.  C.  A.,  128  Fed.  701,  11  Am. 
B.  R.  558. 

13  30  St.  at  L.  544,  546,  §  3c; 
quoted  supra,  §  620. 

§  622.  1 30  St.  at  L.  544,  546, 
§  3.  "A  preference  is  a  transfer 
made  or  seizure  by  legal  proceed- 
ings, procured  or  suffered  by  an 
insolvent  debtor,  of  some  part.of  his 
property,  the  effect  of  which  is  to 
enable  a  creditor  to  obtain  a  greater 
proportion  of  his  debt  than  some 
other  creditor  of  the  same  class  of 
priority."  Remington  on  Bankrupt- 
cy, §,  120.  It  has  been  held' that  a 
transfer  of  property  by  an  insolvent 
with  intent  to  prefer  a  creditor  is 
not  an  act  of  bankruptcy  unless  the 
transferor  has  then  some  other  cred- 
itor whose  claim  could  be  proven  in 
bankruptcy.  Beers  v.  Hanlin,  99 
Fed.  095.  Jhe  fact  that  the,  trans- 
fer was  made  u,nder  a  threat  of 
criminal  prosecjition  or  other  co- 
ercion does  not  prevent  its  Ijeing  an 
act  of  bankruptcy.  Remington  on 
Bankruptcy,  §  131,  citing  Clarion 
Bank  v.  Jones,  21  Wall.  325,  22  jj. 
ed.  542;,  Sawyer  v.  Turpin,  91,  U. 
S.'  114,  23  L.  ed.  235;   Giddings  v. 


Dodd,  1  Dillon,  115;  Strain- v.  Gour- 
din,  2  Woods,  380;  Arnold  v.  May- 
nard,  2  Story,  349.  Knowledge  on 
the  part  of  the  debtor  of  his  insol- 
vency is  essential  to  an  intent  on  his 
part  to  make,  a  preference.  Rem- 
ingtoix  on  Bankruptcy,  §  131.  Such 
knowledge  upon  his  part  may  be 
presumed,  Wager  v.  Hall,  16  Wall. 
5841  21  L.  ed.  504;  Re  Bloch,  C.  C. 
A.,  109  Fed.  790,  6  Am.  B.  R.  300; 
Re  Gilbert,^  112  Fed.  951,  8  Am.  B. 
R.  iOl;  but  I  the,  presumption  is  .re- 
buttable/iSe  Rome  Planing  Mill,  96 
Fed.  .812,  3  Am.  B.  E.  J  23;  Re 
Bloch,  0.  0.  A.,  109  Fed.  7'90j  6  Am. 

B.  R.  300;  Re  Gilbert,  112  Fed.  951, 
8  Am.  B.  R.  lOl.  And  if  the  debtor 
establishes  his  want  "of  knowledge 
and  was  influenced  to  believe  that 
he  was  solvent,  he  rebuts  the  pre- 
sumption. Be.  Rome  Planing  Mill, 
96  Fed.  812,  3  Am.  B.  R.  123;  Re 
Gilbert,  112  Fed.  951,  8  Am.  B.  R. 
101;  Merchants'  Nat.  Bank  y.  Cole, 

C.  C.  A.,  149  Fed.  708,  ,18  Am.  B. 
R.  44.  The  intent  may  be  shown 
by  circumstantial  evidence.  Trad- 
ers' Bank  V.  Campbell,  14  Wall.  87, 
,20  L.  ed.  832;  John  Naylon  &  Co. 
et  al.  V.  Christiansen, Harness  Mfg. 
Co.,  C.  0.  A.,  158  Fed.  290;  Re 
Minardj  156  Fed.  377.  The  trans- 
fer of  all  a  person's  property,  in 
order  to  pay  a  d'febt,  creates  a  pre- 
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sumption    qf   an  intent   to   prefer; 
wli^re  there  are  other  creditors  un- 
provided   for,'  Wager    v.    Hall,    16 
Wall.  584,  21  L!  ed.  504;   Boyd  v. 
Lemmon  &  ©ale  Co.,  C.  C.  A.,  114 
Fed.    647,    8    Am.    ^.    E.    81;    Be 
Hughes, ,  183  Fed,  872 ;  and;  ,so  may 
be  the  transfer  for  similar  purposes 
of    a   Ipge   part    of, his    propei;tyj 
WVger  y.  Hall,  16  Wall.'  584,  21. L. 
ed.  5Q4;  Re  Pinson  &  Co.,  180  Fed. 
787.    It  has  been  held  il^at  the  pay- 
ment of  some  credi|tors  in  full  and 
the  failure  to  pay  others,  Johnson 
y.  yVald,  C."  C.  A.,  93  Fed.  640,  2 
Am.  B.  E..  845   Eex  Buggy  dp.  v. 
Hearick,  C.  C.  A.,  132  Fed.  310,  12 
Am.  B.  E.  726;   or  the  transfer  of 
property  to  some  creditors  without 
leaving  enough  to  pay  others  a  like 
proportion,    of     the     amounts     due 
them,  JRe.  /McGee,   i'qs ,  .Fed.   895,   5 
Am!  B.  E.  262;   when,  made  by  a 
debtor   with   knowledge   of  -his  .in- 
solvency is  conclusive  proof  of  the 
intent  to  prefer.    The  intent  to  pre- 
fer may  also  be  inferred  from  the 
transfer  by  an  insolvent  d.ebtor  of  a 
large  portion .  of  his  properly  to  a 
single   crpdjtQr,   Re  Eome   Planing 
Mlii,  96  Fed.  812,  3  Am.  B.  E.  123. 
It  was  ield,that  a  preferential  pay- 
ment    first     disclosed     during    the 
bankruptcy    ,  proceedings,       nearly 
seven  mo|iths  ,  after  its  occurrence, 
was  unavailable  as  an  act  of  bank- 
ruptcy.     Re    Perlhefter,    177    S*ed. 
299,     The  payment  of  small  sums 
to    some    creditors^    in    the    usual 
course  of  trade,  with  the  ,  apparent 
effort,  to  ,keep   th^  business  going, 
does  not  raise  the  presumption  of 
an   intent   to   prefer.     Re,  Douglas 
Coal  &,'  Coke  Co.,  131  Fed.  '769,'  12 
Am.  B.  E.  '53'9 ;  Macon  Grocery  Co, 
V.'  Beach,^  156 .  Fe^.  1009,'    But  see 
R^  Foley,- 14.0  Fe^.^.  300.    iZe  gtovall 
Oroeery  fSp.',  161  I^ed.  882;,  R-e 'Uor- 
gan  &  Wiilkms^  184  Fed.  ^38!  '  The 


following  ^cts'haye  been  held  to  be 
transfers  with  the  intent  to  prefer 
creditors:  A  transfer  in  paynieiit 
of  a  debt  of  personal  property  suffi- 
cient in  value  to  satisfy  it  in  full, 
Johnsoii  V,  Wald,  C.  C.  A.,  93  Fed. 
640.  ,0/.  Re  Grant,  106  Fed.  ,496, 
30  St.  at  L.  544,  §  1;  the  convey- 
ance to  a  creditor  of  personal  prop- 
erty of  greater  value  than*  the  debt, 
the  debtor  receiving  the  difference 
in  cash.  Ibid;  the  transfer  of  a  mer- 
'chant's  stock- in  trade  to  a  creditor, 
part  of  the  consideration  being  pay- 
ment by  a  creditor  to  a  bank  toi 
.  meet  the  debtor's  overdrawn  ac- 
cojiht  "there,  for  which  the  trans- 
feree was  responsible,  Goldiuan  v. 
Smith,  93  Fed.  182;  and  the  pay- 
ment of  a  debt,  Re  Ft.  Wayne  El, 
Co.,  99  Fed;  400;  Strobel  &  Wilken 
Co.  V.  Knost,,  89,  Fed,  409;  First 
Nat.  Bank  v.  Chicago  Title  &,  Tr, 
Co.,  198  U.  S.  280,  49  t.  ed.  1051^. 
25  Sup.  Ct.  693;  or  a  substantial 
part  thereof.  Re  Perlhefter,  177 
Fed.  299;  but  not  the  sale  of  prop- 
erty to  a  person  or  creditor  and  the 
application  of  -part  of  the  proceeds 
to  the  defraying  of  liens  upon  the 
same,  such  as  taxes  and  arrears  of 
rent  upon  a  leasehold  and  the  ex- 
penses of  the  same.  Re  Pearson,  95 
Fed.  425.  An  adjudication  that  an 
assignment  constituted  a  preference 
was  held  not  to  estop  the  bankrupt 
from  proving  that  the  property 
thereby  covered  was  not  acquired 
until  thereafter  and  consequently 
did  not  pass  to  his  trustee.  Re 
Gliazal,  C.  C.  A.,  174  Fei!  sOp.  It 
has  been  held  that  a  mortgage  of 
all  a,  debtor|s  property  to  secure  a 
few  creditors  is  not  a  preference, 
when  the  equity  of  rjedemption  is 
sufficient  to  provide  for  the  reniain- 
der.  Lansing  Boiler  &  Eng.'  Works 
V.  Eyerson,  (j),  C,.  A.,  128  Feld.  701, 
11  Am.  B.  E.  558.    "The  taldng  of 
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f  er.*  "A  persbn  shall  be  'deemed  insolvent  within  the  provisions 
of  this  act  whenever  the  aggregaite  of  his  property,  exclusive 
of  any  property  which  he  may  have;  conveyed,  transferred,  con- 
cealed, or  removed,  or  permitted  to  be  concealed  or  removed, 
with  intent  to  defraud,  hinder  or  delay  his  creditors,  shall  notj 
at  a  fair  valuatoin,  be  sufficient  in  amount  to  pay  his  debts."  ' 


unusual  steps  in  the  transaction  or 
the  failure  to  take  the  usual  steps 
may  indicate  intent."  Re  Edelman, 
G.  C.  A.,  130  Fed.  7t)0,  12  Am.  B. 
R.  238.  Thus,  the  failure  to  record 
a  mortgage  of  real  estate 'until,  sev- 
eral months  after  its  execution  was 
held  to  be  evidence  of  an  intent  to 
prefer.  Re  Edelman,  C.  C.  A.,  I'SO 
Fed.  700,  12  Am.  B.  R.  238.  The 
creditors  liave  the  burden  of  prov- 
ing the  insolvency  of  .the  debtor. 
Re  Rome  Planing  Mill,,  96  Fed!  812, 
3  Am.  B.  R.  123;  "Troy  Wagon 
Works  V.  Vastbinder,  130  Fed.  232, 
■  12  Am.  B.  R.  352.  See  Re  Donnelly, 
193  Fed.  755.  As  to  the  effect  of  a 
previous  verbal  agreement,  see  Jones 
V.  Coates,  C.  C.  A.,  196  Fed.  860, 
where  it  seems  to  recognize  the  va- 
lidity of  the  same.  Contra,  Re  Don- 
nelly, 193  Fed.  755.  The  possession 
which  will  set  the  four  months  run- 
ning must  be  a,s  notorious,  exclusive 
or  continiious  as  the  nature  of  the 
property  will  permit,  and  no  more 
than  as  is  usual  or  ordinary  when 
unaccompanied  by  acts  or  conduct 
tending  to  conceal  the  ownership. 
Jones  V.  Coates,  C.  C.  A.,  196  Fed. 
860,  holding  ttat,  in  the  case  of 
notes  or  insiirance  policies,  the  no- 
tice of  the  transfer  to  the  creditors 
of  the  assignor  was  not  jnecessary  to 
prevent  the  time  running'when  the 
possession  of  the  papers  was  actual- 
ly transferred.     See  §  656,  infra. 

2Ue  Riggs  Restaurant  Co.,  C.  C. 
A.,   130  Fed.  691. 

330  St.  at  L.  544,  54S,  §  2;  May 


V.  Le  Claire,  18  Fed.  164;  .Be  Bor- 
elli  &  Callahan,  142  F*ed.;  296.  Of. 
Anshutz  V.  fioerr,  1  Fed.  592;  Re 
Baumann,  96  Fed.  946;  Re  Rome 
Planing  Mill,  99  Fed. '937.  If  the 
members  of  a  partnership  have  prop- 
erty worth  more  than  the  amount  of 
the  firm  indebtedness,  the  partner- 
ship does  not  commit  an  act  of  bank- 
ruptcy by  giving  a  preference;  al- 
though the  property  is  less  than  its; 
debts.  Washington  Cotton  Co.  v. 
Morgan  &  William's,  C.  C.  A.,  192 
Fed.  310.  But  see  Re  Morgan  & 
Williams,^  184  Fed.  938.  It  has  been 
held,  that  the  fair  market  value  of 
the  assets  of  a  corporation,  for  the 
purpose  of  determining  its  solven- 
cy, under  tl^e  bankruptcy  law,  is  the 
value  which  the  company  might 
have  realized  on  them  for  itself.  Re 
Marine  Iron  Works,  159  Fed.  753. 
It  has  been  held  that  property, 
which  is  exempt  from  execution,  is 
to  be  included  in  the  computation. 
Re  Baumann,  96  Fed.  94.6.  A  judg- 
ment against  the  bankrupt,  entered 
more  than  four  months  before  the 
commission  of  the  act  of  bankrupt- 
cy, is  a,dmissible  upon  the  proof  of 
insolvency.  Re  McGowan,  134  Fed. 
498,  which  considers  other  questions 
concerning  the 'admissibility  of  evi- 
dence upon  this  issue.  For  the  com- 
mission of  this  act  of  .bankruptcy  no 
fraudulent  intent,  is'  required;  Re 
Mingo  Valley  Creaniery  Ass'n,  1 00 
Ifed.  '282,  4  Am.  B.  R.  67 ;  Gi'thens 
V.  Shiffler,  112  Fed.  505,  7  Am.  B. 
R.  453;  Re  Duffy,  118  Fed.  936,  9 
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§  623.  Preferences  by  legal  proceedings  as  acts  of  bank- 
ruptcy. It  is  an  act  of  bankruptcy  to  suffer  or  permit,  while 
insolvent,  any  creditor  ^  to  obtain  a  preference  through  legal 
proceedings;  and  not  having  at  least  five  days  before  a  sale  or 
final  disposition  of  any  property  ■  affected  by  such  preference, 
vacated  or  discharged  the  same.^  Affirmative  action  by  the 
debtor  is  not.  a  requisite  to  his  suffering  or  permitting  a  credi- 
tor to  obtain  a  preference  through  legal  proceedings.*  A  failure 
to  prevent  or  to  .discharge  such  a  preference  is  an  act  of  bank- 
ruptcy; ^  even, ,  it  has  been  held,  when  judgment  is  entered  and 
a  levy  made  under  execution,  without  the, debtor's  knowledge, 
in  pursuance  of  a  warrant  of  levy  given,  when  he  was  solvent, 
more  than  four  months  before.*    "The  debtor's  intent  is  not  an 


Am.  B.  R.  358;  Re  Belknap,  129 
Fed.  646,  12  Am.  B.  R.  326;  Rem- 
ington on  Bankruptcy,  §  118.  Thfe 
payment  by  an  insolvent  of'  debts 
previously  incurred  for  supplies  nec- 
essary for  the  support  of  his  family 
was  held  to  be  an  act  of  bankruptcy, 
although  he  thought  that  the  exemp- 
tions given  him  by  the  statutes  au- 
thorized the  same.  Re  Condon,  198 
Fed.  947,  but  there  must  be  an  in- 
tent to  prefer  one  creditor  over  an^ 
other'.  Re  Rome  Planing  Mill,  96 
Fed.  812,  3  Am.  B.  R.  123;  Re  Gil- 
bert, 112  Fed.  951,  8  Am.  B.  R.  101; 
Re  Douglas  Coal  &  Coke  Co.,  131 
Fed.  769,  12  Am.  B.  R.  539;  Reming- 
ton on  Bankruptcy,  §  129.  The  in- 
tent of  the  creditor  is  immaterial. 
Re  Rome  Planing  Mill,  96  Fed.  812, 
3  Am.  B.  R.  123;  Re  Wright  Lvun- 
ber  Co.,  114  Fed.  1011,  8  Am.  B.  R. 
345;  Remington  on  Bankruptcy,  § 
130;  Alter  v.  Clark,  193  Fed.  153. 

§  623.  130  St.  at  L.  544,  546, 
§  3.  It  has  been  held  that  suffering 
an  execution  to  be'  levied  is  not  an 
act  of  bankruptcy  if  no  sale  has 
been  made.  Re  R.  L.  Radke  Co., 
193  Fed.  735.  The  term  ''legal  pro- 
ceedings"   covers    all    process    by 


which  a  lien  is  obtained  under  State 
laws.  Re  Crafts-Riordon  Shoe  Co., 
185  Fed'.  931;  including  an  attach- 
ment, Ibid.;  Folger  v.  Putnam,  C. 
C.  A.,  194  Fed.  793;  Johnson  Bros. 
Shoe  Co.  V.  Alles,  C.  C.  A.,  197  Fed. 
274,  affirming  Re  Putnam,  193  Fed. 
464.  The  failure  of  an  insolvent 
debtor  to  discharge  the  levy  of  an 
execution  procured  by  the  attorney 
for  the  petitioning  creditors,  for  the 
purpose  of  laying  the  foundation 
for '  the  bankruptcy  proceedings,  is 
not  an  act  of  bankruptcy.  Re  Weiss, 
142  Fed;  279.  For  a  case  where  it 
was  held  -that  sufferance  of  an  at- 
tachment not  followed  by  a  sale  did 
not  ctinstitute  a  preference,  see  Re 
Windt,  177  Fed.  584.    ' 

2  Wilson  Bros.  v.  Nelson,  183  U. 
S.  191,  46  L.  ed.  147,  22  Sup.Gt.  74; 
R-e  Moyer,  93  Fed.  188 ;  iKe  Cliffe,  94 
Fed.  354;  Re  Rome  Planing  Mill, 
96  Fed:  812,  3  Am;  B.  It.  123;  Fol- 
ger v.  Putnam,  C.  C.  A.,  194  Fed. 
793,  affirming  Be  Putnam,  193  Fed." 
464. 

» Ibid. 

♦  Wilson  Bros  v.  Kelson,  183  U. 
S.  191,  46  L.  ed.  147 ;  22  Sup.  Ct. 
74;  Be  Moyer,  93  Fed.  188. 
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essential  element."*  An  actual  preference- must  .bayec been 
gained  by  the  legal  proceedings^;^  Where  a  perspn' owing  the 
debtor  paid  what  was  due  to  the  sheriff  holding  an  execution/ 
or  garnishee  process,'  it  was  held  that  an  act  of  bankruptcy 
was  immediately  committed;  and  that,  the  limitation,  of  five 
days  did  not  apply.  'The  consummation  of  the  act  of  bank- 
ruptcy under  this  section  is  not  the  date  of  the  execution  sale, 
but  the  fifth  previous  day,  if  the  bankrupt  then  fails  to  dissolve 
the  levy.^  The  preference  through  legal  proceedings  means  any 
proceeding  in  a  court  of  justice,  whetheir,  interlocutory  or  final, 
by  which  the. property  of  the  debtor  is  seized  and  diverted  from 
his  generkl  creditors ;  ^°  such  as  an  attachmeht,*'  and  iirespec- 


B  Wilson  Bros  v.  Kelson,  183  iV. 
S.  191,  46  L.  ed.  147;  lie  Eome 
Planing  Mill,  96  Fed.  812,  3  Am.  B. 
E.  123. 

9  Re  Chapman,  99  Fed.  395.  Re 
Crafts-Rioiidqn  Shoe  Co.,,  185  Fed. 
931.  Where  the  levy  was  made  Only 
upon  property,  as  to  which  the  judg- 
ment creditor  had  a  previously  ex- 
isting contract  lien,  it  was  held  that 
no  act  of  bankruptcy  was  commit- 
ted. Ibid.  The  preference  must  be 
over  other  creditors  of  the  "same 
class."  Be  Belknap,  129  Fed.  646; 
Remington  on  Bankruptcy,  §  138. 
Thus,  it  has  been  held  that  a  dis- 
traint by  a  landlord,  is  not  a  prefer- 
ence, unless  there  are  several  land- 
lords injuriously  affected  thereby. 
Be  Belknap,  129  Fed.  646.  It  has 
been  said  that  suffering,  judgment 
upon  a  claim  of  a  laborer,  which  is 
pre^erre^  by  the  statute,  would  not 
be  an  act, -of  bankruptcy  if  there 
were  enough  property  to  pay  all 
similar  claims  in  full,  unless  it  ex- 
ceeded the  limit  of  the .  preference, 
■namely,  three  hundred  dollars.  Be 
Cement  Co.,  17  Am.  B.  R.  375 ;  Rem- 
ington on  Bankruptcy,  §  138.  .  '  ; 

TiSe  Miller,  104  Fed.  764..  i:      i 

8  Be  Harper,,  105  Fed^  900. 

9  Be  National  Hotel  &  Cafe  Co.; 


138  Fed.  947.  The  petition  may  be 
then  filed,  and  upon  a  proper  show- 
ing the  sale  may  be  enjoined;  Be 
Eome  Planing  Mill,  96. Fed.  812,  3 
Am.  B.  R.  123 ;  Be  Elmira  Steel  Co., 
109  Fed.  456;  but  this  cannot  be 
done, unless  s'ome  time  for  the  sale 
has  been  fixed  if  it  has  not  taken 
place.  Be  Veiterman,  135  Fed.  443. 
Where  the  sale  was  advertised  for 
August  22nd,  it  was  held  that  the 
judgment,  debtor  had  the  whole  of 
the  17th  of  that  month  in  which  to 
discharge  the  execution,  before  it 
would  be  guilty  of  an  act  of  bank- 
ruptcy. Pittsburgh  Laundry  Sup- 
ply Co,  V.  Imperial  Laundry  Co.,  C. 
C.  A.,  154  Fed.  662.  Where  the; sale 
was  under  a  judgment,  confessed  by 
the  insolvent,  it  was  held  that -it 
was  equivalent  to  a  transfer  of  hia 
property,  and  that  the  time  within 
which  a  petition  for  that  act  of 
bankruptcy  V  might  .be  filed  didi  not 
begin  to  run  until  the  sale,  although 
the,  petition  might,  have  been  filed 
withiifi  five  days  before.:  Be  Nus- 
baum,  152  Fed.  835.      ~  ,      ; 

10  Be  Reichman,  91  Fed.  624.  Nor 
it  has  been  held  liens  acquired  by 
legal  ,  proceedings]  more  than  four 
montliiB  befoie„,the  petition  inbank- 
ruptcy  was  filed.  Be  Ferguson,  95 
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tive  of  the  question  whetlier  the  attachment  was  made  in  time  to 
give  the  attaching  creditor  a  valid  lien.**  Where  the  sheriff 
had  heen  instructed  by  the  attorney  for  the  judgment  creditors 
to  do  nothing  until  further  orders  under  executions  on  con- 
fessed judgments  levied  a  year  hefore,  and  the  keeper  who 
had  been  placed  in  charge  was  withdrawn,  it  was  held  that 
-these  executions  became  dormant  and  that  new  executions  issued 
and  levied  under  the  same  judgments  constituted  new  acts  of 
banki^ptcy.*'  Otherwise  the  mere  failure  to  prevent  the  en- 
forcement, within  the  four  months'  period,  of  a  lien  previously 
obtained  is  not  an  act  of  bankruptcy.^*  An  allegation  in  the 
petition  that  an  attachment  has  been  made  in  a  legal  proceed- 
inig,  without  any  statement  of  the  disposition  thereof,*^  or  that 
a  confession  of  judgment  has  been  made,  upon  which  judgment 
was  entered  and  the  goods  levied  under  a  fi.  fa.,  without  stating 
that  a  sale  has  been  had,**  are  insufficient. 

§  624.  General  assignments  for  the  benefit  of  creditors 
as  acts  of  bankruptcy.  A  general  assignment  for  the  benefit 
of  creditors  is  an  act  of  bankruptcy,  irrespective  of  the  insol- 
vency of  the  assignor  or  his  good  faith,  or  whether  or  not  he 
intends  to  prefer  any  preditors  *  and  irrespective  of , the  validity 
of  the  conveyance.*  So  are  a  general  assignment  by  the  officers 
of  a  corporation  under  the  authority  of  a  resolution  of  its  board 

Fed.  429;  Owen  v.  Brown,  C.  C.  A.,  Min.   Co.,   0.  C.  A.;  194  Fed.  929. 

120  Fed.  812;  and  the  recovery  bl  But  see  Parmenter  Mf  g.  Co.  v.  Stoev- 

judgment  for  the  foreclosure  of  a  er,  C.  C.  A.,  97  Fed.  330. 

lien    more    than    four  ■  months    old  is  Re  Vetterman,  135  Fed.  443. 

with  a  levy  upon  the  land  covered  ^^  Pittsburgh  Laundry  Supply  Co. 

thereby,  even  when  the  judgment  is  v.  Imperial  Laundry  Co.,  C.  C.  A., 

general,   provided   that   no   levy   is  154  Fed.  662. 

made  upon  any  property  not  bound  §  624.     i  Greorge  M.  West  Co.  v. 

by  the  lien.    Re  Ferguson,  95  Fed.-  Lea  Bros.,  174  U.  S.  590,  43  L.  ed. 

429.  1098,  19  Sup.  Ct.  836. 

H  Parmenter  Mfg.  Co.  v.  StOever,  »  Griffin  v.  Button,  C.  C.  A.,  165 

C.  C.  A.,  97  F«d.  330.    It  was  held  Fed.  626 ;  Canner  v.  Webster  Tapper 

that  the  surety  in  attachment  pro-  Co.,   C.   C.   A.,    168   Fed.   519;    Re 

ceedings  could  not  force  the  debtor  Courtenay  Mercantile  Co.,  186  Fed. 

into  bankruptcy  because  the  latter  352,  affd.  C.  C.  A.,  194  Fed.  368; 

permitted    four    months,    less    five  Re  Federal  Lumber   Co.,  185   Fed. 

days,  to  expire  without  removing  the  926.    The  preparation  of  a  deed  of 

lien.    Re  Windt,  177  Fed.  584.  assignment  before   its  execution  is 

18  Ibid.  not.    Re  Federal  Lumber  Co.,  185 

IS  Re  Chapman,  99  Fed.  395.  Fed.  926. 

14  Ibid.    Colston  v.   Austin  Rnn 
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of  directors  in' pursuance;  of  a  vote  at  a  stocklioyers'  meeting, 
althougk  against  the  objection  of  a  minority  of  the  stockholders,* 
and;  a  confession  of  judgment  to  a  trustee  for  all  of- the  con- 
fessed creditors.* 

§  625.  Appointments  of  receivers  or  trustees  as  acts  of 
bankruptcy.  A  debtor  has  committed,  an  act  of  bankruptcy 
when,  beiag  insolvent,  he  has  applied  for  a  receiver  or  a.  trustee 
of  his  property,  or  because  of  insolvency  a  receiver  or  a  trustee 
has  been  put  in  charge ,  thereof  under,  the  lavi^s  of  a  State  or 
Territory  of  the  United  States.*  When  the  application  was 
made  by  the  debtor,  it  is  not  an  act  of  bankruptcy  Unless  he 
was  then  insolvent ;  ^  but  if  he  was  then  insolvent,  the  ground 
for  the  appointment  of  a  receiver  is  material.'  .Where  the  bill 
upon  which  the  appointment  is  made  alleges  insolvency,  it  will 
be  presumfed . that  that  was  a  ground  for  such  appointment; 
although  other  grounds  therefor  wete  named,  and  the  decree 
does  not  State' specifically,  cwhich  influenced  the  court  ;*  Unless 
insolvency  is  not  a  cause  for  a  receivership  under  the  law  of 


3  Clark  V.  American  Mfg.  Sc,  En. 
Co.3  C.  d.  A,,  101  Fed.  962. 

*Re  Green;  106  Fed.  313.  See,  al- 
so, Davis  V.  Stevens,  104  Fed.  235, 
241,  242.    :■■ 

§  625.  132  St.  at  L.  797;  quot- 
ed suprq,,  %  620,'.  Jt  has  been,  held 
that,  the  consent,  by  a  corporaition 
to  the  appointment  of  a  receiver,  up- 
on the  application  of  others,  is  not 
equivalent  to  having  "applied  for 
a  receiver."  Re  Gold  Run.  Min.  & 
Tunnel  Co.,  200  Fed.  162.  Contra, 
Exploration  Mercantile  Co..  v.  Pacif- 
ic H.  &  S.  Co.,  C.  C.  A.,.  177  Fed. 
825;  Re  Pickens  Mfg.  Co.,  158  Fed. 
894.  Such  an  act  of  bankruptcy  is 
committed  by  a  firm  .when  performed 
by  one  of  the  partners,  Etlthough 
the  others  do  not  participate  in  the 
same.  Yungbluth  v.  Slipper,  0>  C. 
A.,  185  Fed.  773.  Resolutions' of  the 
stockholders  authorizing  the  execu- 
tion, of  a  general  assignment  by -the 
directors,  Re  Hartwell  Oil  MillB,jl65 
Fed.  555,  or  an  oflficer  of  the  com- 


pany, .JSe  Federal  Lumber  Co.,  185 
Fed.  926,  are  not. 

iRe  Spalding,  C.  C.  A.,  139 
Fed.  244;  It  seems  that  he  must 
be  insolvent  in  accordance  with 
the  definition  in  the  bankrupt- 
cy act ;  Re  Douglas  Coal  &  Coke  Co., 
131  Fed.  ,769,  773,  12  Am.  B.  E. 
539;  Re  Electric  Supply  Co,,.  175 
Fed.  612,  holding  that  the  corpora- 
tion was  insolvent..  But  when  i  the 
appointment,  was  made  at  the  ap- 
plication of  creditors,  because  of  in- 
solvency, it  fis.  immaterial  whether 
■the  debtor . actually  was  insolvent; 
Re  Spalding,  C.  C.  A.,  139  Fed.  244. 
,-.  S  Exploration  .Mercantile  Co.  v. 
Paciiic  H.  &  S.  C.o.,:C.  C.,A.,  177 
Eed.  825.,:   i,.!,, 

4  Lowenstein  v.  McShane  Mfg.  Co., 
130  Fed.-  1007;  Hooks  v.  Aldridge, 
C.  C.  A.,  145  Fed.  865;  ,Beatty  v. 
Andersen  Coal  Min.  Co.,  C.  C.  A., 
150  Fed.  293;  ife  Kennedy  Tailoring 
Co.,  175  Fed.  871.  Where  the  defijvi- 
tion  of  insolvency  by  the  State  stat- 
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the  State;*  but  wlie!re  the  decree  istatesthe  grounds  for  the 
appointment,  such  statement  is  conclusive.'  Where  the  appoint- 
ment was  inade  in  fact  hecsiuae  of  insolvency,  although  there  was 
no  5uch  statement  in  the  pleadings  or  decrees,  it  was  held  that 
there  was  an  act  of  bankruptcy.''  In  such  a  case,  the  question 
■v^hether  the  receiver  was  a.pipointed  on  the  ground  of  insolvency 
might  be  for  the  jury.*  The  appointment  of  a  teinporary  re- 
ceiver to  preserve  the  property  imtil  it  can  be  determined 
whether  insolvency  eidsts  is  insufficient.®  Brrt  the  rule  is 
otherwise  when,  the  temporary  receiver  was  appointed  because 
of  insolvency."  Where  the  applica'tioh  was  not  made  by  the 
debtor,  and  the  appointment  was  not  made  on  the  ground  of  in- 
solvency, it  is  not  an  act  of  bankruptcy.^*  The  appointment  of 
a  receiver  pr  truste^,  if  it  ha,s  taken  place  under  the  circum- 


ute  is  broader  than  that  in  the 
Bankruptcy  Aoti  an  appointment  ior 
the  former  reason  is  not  a  cause  for 
bankruptcy,  unless ,  the  facts  show 
that  the  case  falls  within  the  latter 
law.  Re  Douglas  Coal  &  Coke  Co., 
131  Fed.  769,  774,  12  Am.  B.  R.  539; 
Re  Golden  Malt  Cream  Co.,  C.  C.  A., 
164  Fed.  326.  The  appointment  of 
a  receiver  because  of  mismanage- 
ment by  thfe  persons  in  control  of 
the  corporation,  Re  Boston  &  Oaxa- 
ca  Min.  "Co.,  181  Fed.  422,  or  be-- 
cause  of  its  inability  to  m^et  its  ob- 
ligations as  they  mature,-  Re  Ed- 
ward Ellsworth  Co.,  173  Fed. '699, 
or  because  of  1/he  failure  of  the  bank 
with  which  it  had  transacted  busi- 
ness, Schumert  &  Warfield  ^.  Securi- 
ty Brewing  Co.,  199  Fed.  358;  are 
not  acts  of  bankruptcy  when  it  is 
not  insolveht  and  the  bill  expressly 
so  avers,'  although  the  corporation^ 
unites  in  the  application  made  by 
creditors  for  that  purpose,  Re  Ed- 
ward Elsworth  Co.,  173  Fed.  699. 
BBe'Spalding,  C.'C.  A.,  139  Fed. 
244.  But  see  Exploration  Mercan- 
tile Co.'  V.  Pacific  H.  &  S.  Co.,  0.  C. 
A.,  177  Fed.  825. 


6  Blue  Mountain  Iron  &  Steel  Co. 
V.  Portner,  C.  C.  A.,  131  Fed.  57 ; 
Re  Spalding,  C.  C.  A.,  139  Fed.  244. 
Re  E^war,d  Ellsworth  Co.,  173  Fed. 
699.  But  see  Re  Pickens;  M^.  Co., 
158  Fed.- 894.  ' 

7iJe  Beatty,  C.  C.  A.,  150  Fed. 
293;  Re  Belfast  Mesh  Underwear 
Co.,  158  Fed.  224. 

8  Blue  Mountain  Iron  k  Steel  Co. 
V.  Portner,  C.  C.  A.,  131  Fed.  57. 

9  Zugalla  V.  Mercantile  Agency,  C. 
G.  A.,  142  Fed.  927,  .16  Am.  S.  R. 
67.  See  Re  Hudson  River  El.  Pow- 
er Co.,  173  Fed.  934. 

lO-Blue  Mountain  Iron  &  Steel 
Co.  V.  Portner,  C.  C.  A.,  131  Fed. 
57. 

iiiSe  'Douglas  Coal  &  Coke  Co., 
131  Fed.  769,  12  Am.  B.  R.  539; 
Moss  Nat.  B^nk  v.  Arend,  G.  C.  A., 
146  Fed.  351;  Re  Spalding,  C.  C. 
A.,  139  Fed.  244,  for  efxample,  when 
mdde  in  a  suit  to  foreclose  a  mort- 
gage. Re  Douglas  Coal  &  Coke  Co., 
131  Fed.  769,  12  Am.  B.  R.  539, 
or  to  prevent  conveyances  of  proper- 
ty in  fraud  of  a  judgment  creditor 
Re  Spalding,  C.  C.  A.,  139  Fed.  244 
or  to  wind  up  the  affairs  of  a  part- 
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stances  stated  in  the;  bankruptcy  law,  constitjites  an  act.  of  bank-, 
ruptcy,  although  not  ma,de  by  any  order  or  decree  jDf,th,e,  court,^* 
For  example,  upon  the  dissolution  and  liquidation  of  the  as- 
sets of  a  corporation"  or  joint  stock  company "  ■witibojit  any 
proceeding  in  the  court.  Where  a  ,shpriff.  took  possession , of  the, 
personal  :  property  of  a  corporation  under  a  special  writ  of 
fieri  facias^  with  statutory  authority  to  distribute  the  proceeds, 
among  all  of  ,its,,cr,editors,  it  was  ,held  that  tliat;  was  in  fapj 
the  appointment  1  of  a  ,t:i'ustee  because -of  insolvency  ; and  con- 
stituted aii^acit  of  bankruptcy.*' 

§  626.  Admission  in  writing  as  act  of  bankruptcy.  It  is 
an  acJt  of  bankruptcy  for  a  debtor  to  admit  in  writing'  his  in- 
ability to  pay  iiis  debts  and  his  willirigiiess' id'be  adjudged  a 
bankrupt  upon  that  ground.*  A  written  admission  of  insol- 
veiicy  alone  is  insufficient.*  The  insblvency  of  the  debtor  is 
imm,aterial.'  The  admission  may,  be  signed  by  one.alpne  of 
several  partners.*  The  admission  may  be  made  by  a,  corpora,tion, 
through  an  officer  expressly  eiii{)owered  by  its  board  of  i  directors 
to  make  the  same,  when  such  board  is  atithorized  by 'the  charter 
so  to  do,'  but  an  officer  cannot  do  so  without  express  author- 

nership,  there  lieing  ,iio  insolvency  *  Ee  Kersten,  110  Fed,  929. 

alleged,  Moss  Nat.  Bank  V.  ^rend, ,         6  Ee  Maripe  ,&  Conveyor  Co.,  9,1 

C.  C.  A.,  146  Fed.  351.  Fed.    630;.  .ffe    Mutual    Mercaii^ile 

18 iSe.  Hercules    Atkin    Co.,,.  133  Agen.cy,  111  ,Fed.  152;   iJe  Mpencl^, 

Fed.  83,3,.  ..  ,^  C.  C  A.,  I30  Fed.  685,  ]2  Am.  B.  Ri 

l3iSe  Bennett  Shoe  Co.,  140  Fed.  240.   It  hag  been  1  held:  that  in  Cal- 

687.  ;,  if ornia,  Be,  Am.  Guarantee  &Secui;- 

l*iJe    Hercules    Atkin    Co.,    133  ity  Co.,  (192  Fed.  405,,  and  New,  York;, 

Fed.  813,    ,,,    i  ,,.        ,    ijj.  Be  Lisk  Mfg.- Co., ,  167  .F,ed..  43il ;  iSg, 

16  Be  International  Coal  Min.  Co.,  Moeijch  &  SonsiCo.,  C.  C.  .A.^  130 

143  Fed.  665.  -  Fed,-  685,  66  C.  C. ;  A.  37 ;  t^ie  corpo-, 

§  626.     130   St.   at  L.   5^4,   547,  ration    may    make    the  .admission 

§  3.  ,  ,  through  , a  resolution  of  , its  board  of 

2  Be  Wilmirigton  Hosiery  Qo.,  120  directors.  But , an  admission,  signed 
Fed.  179.,  But  see  Brinkley  v.  by  a  majority  of  ,its,dir^ctprs  ipdi- 
Smithwick,;  128  Fed.  686. ,  VidualLy    is    ineffective^  ■    Be  ,  Qpld_ 

3  Be  Duplex  Radiator  Co.,  142  Run  Min.  & ;  Xunnel,  Co.,  200  Fed. 
Fed.   906,   15   Am.   B.   R.   324;    Be  162.  , 

Moenoh,  C. ;  C.  A.,  130  Fed.  i685,  I3  The  directors  of  a  New  York  cor- 

Am.  B.  R.  240;  affirming  123  Fed.  poration  may  authorize  an  officer  to 

965;  s.  c,  123  Fed.  .977,  Ip  Am.  B.  make   the,  statutory,  admission,    if 

R.   656;    criticised,  XVII  Harv..  L.  not  forbidden  by  any  by-law.     Be 

Rev.  131.  Lisk  Mfg.  Co.,  167  Fed.  411i;  where 
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ity;*  It  has  been  held  that  ratification  of  such  an  unauthorised 
admission  does  not  make  the  same  an  act  of  bankruptcy,''  and 
that  an  answer  admitting  insolvency  with  a  consent  to  the 
appointment  of  a. receiver  is  not  equivalent  to  a  written  admis- 
sion of  willingness  to  be  adjudged  a  bankrupt*  Where  the 
admission  was  made  by  the  directors  in  violation  of  an  in- 
junction, it  was  held  to  be  ineffective.' 

§  627.  Petitions  in  bankruptcy.  "Petitions  shall  be  filed 
in  duplicate,  one  copy  for  the  clerk  and  one  copy  for  service  on 
the'  bankrupt."  ^    They  must  be  filed  in  the  clerk's  office ;  not 


there' Was  a  failure  to  notify  some 
of  the  directors  who  lived  in  a  dis- 
tant State,  hut  neither  the  stock-; 
holders,  nor  a  new  mpmher  suhse- 
quently  elected,  made  any  attempt 
for  several  months  to  vacate  a  re- 
ceivership obtained  in  the  bankrupt- 
cy proceedings.  See  also.  Re  Rol- 
lins Gold  &  Silver  Min.  Co.,  102 
Fed.  982,  985;  Re  Moench  &  Sons 
Co.,  123  Fed.  965,  aff'd..  C.  C.  A.,  130 
Fed.  685,  66  C.  C.  A.,  37.  It  seems 
that  the  directors  of  a  California, 
Re  American  Guarantee  &  Security 
Co.  of  California,  192  Fed.  405; 
Michigan,  Re  Kiley,  Talbot  &  Hunt, 
15  Am.  B. 'E.  159;  New  Jersey,  Re 
Mutual  Mercantile  Agency,  111  Fed. 
152;  Rhode  Island,  Re  Marine  & 
Conveyor  Co.,  91  Fed.  630;  and  Wis- 
consin, Re  T.  L.  Kelly  Dry  Goods 
Co.,  102  Fed.  748,  4  Am.  B.  R.  528; 
corporation  may  do  the  same  with- 
out the  consent  of  the  stockholders. 
See  also  Re  Riley,  Talbott  &.  Hunt, 
15  Am.  B.  R.  159.  But  that  a  cor- 
poration of  Massachusetts,  Re  Bates 
Mach.  Co.,  91  Fed.  625;  or  Oregonj 
'Re  Quartz  Gold  Min.  Co.,  157  Fed. 
243;  cannot.  In  the  absence  of  a 
by-law,  a  vote  by  a  majority  of  the 
board  is  sufficient,'  Re  Marine  & 
Conveyor  Co.,  91  Fed.  630;  and  it 
was  held  that  a  failure  to  give  no- 
tice of  the  meeting  to  three  nominal 


directors,  who  had  never  .attended 
since  the  organization  of  the  board, 
did  not  affect  the  validity  of  the 
act,  Re  Marine  &  Conveyor  Co.,  91 
Fed.  630. 

6  Re  Burbank  Co.,  168  Fed.  719; 
Re  Southern  Steel  Co.,  169  Fed,  702, 
holding  that  a  resolution  authoriz- 
ing an  attorney  to  represent  the 
corporation  in  any  bankruptcy  pro- 
ceedings pending  or  that  might '  be 
brought,  and,  in  his  discretion,  to 
agree  to  the  appointment  of  receiv- 
ers, was  insufficient.  See  Baker- 
Ricketson  Co.,  97  Fed.  189. 

''Re  Bates  Mach.  Co.,  91  Fed. 
625 ;  Re  Burbank  Cd.,.  168  Fed.  719. 

»Re  Wilmington  Hosiery  Co.,  120 
Fed.  179.  But  see  ■  Brinkley  v. 
Smithwick,  126  Fed.  686. 

9  Re  Hudson  River  El.  Power  Co., 
173  Fed.  93^. 

§  627.  I3t)  St.  at  L.  544,  561, 
§  59.  Where-  upon  the  filing  of  the 
petition  without  a  copy,  the  clerk 
made  and  certified  a  copy  thereof, 
which  was  delivered  to  the  marshal 
and  served  upon  the  defendant;  it 
was  held  that  it  was  a  duplicate 
within  the  requirement  of  the  stat- 
ute. Millan  v.  Exchange  Bank,  C. 
C.  A.,  183  Fed.  753.  Where  only 
one  copy  of  the  petition  was  filed, 
it  was  held  that  the  court  could  not 
permit  the  filing  of  a  second  copy 
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sent  immediately  to  tlie  judgfe.^  The  ,clerk's  docket  shi>uld 
contain  a  memorandum  of  the  filing  of  both  copies,  of  the  peti- 
tion.* The  proceedings  in  bankruptcy  are; 'begun  by  the  filing 
of  the  petition;;  not  by  the  service  of  process  .upon  the  respond- 
ent.* It  hasbeen  said  that  the  filing  iof;,  the  petition  is  notice 
to  all  the  "w;orld,  and  in  effect  an  attachment  and  an  in j  unction.  ^^ 
"All  petitions  and  the  schedules  filed  therewith  shall  be  printed 
or  written  out  plainly,  without,  abbreyiation  or  interlineation, 
except  where  such  abbreviation,  and  interlineation  may  be  for 
the  purpose  of  reference."?  Forms  of  the  petitions  are  pre- 
scribed l)y  the  General  Orders  which  "must  be  followed.'  The 
rules  of ,  the  different  I)istrict  Courts  make  special  require- 
ments concerning  petitions  in  bankruptcy.  It  has  been  held 
that  the  averments  may  be 'made  upon  information  and  be- 
lief.' The  petitibn  must  be  verified  by  or  on  behalf  of  each 
petitioner.'  It  has  been  held  to  be  sufficient  to  state  therein 
that  the  averments  in  the  petition  on  information  and  belief 


after  four  months  from  the  ooinmis- 
sion  of  the  act  of  bankruiptcy  there- 
in specified.  Re  Stevenson,  94  Fed. 
110.  It  has  been  held  that  such  an 
omission  is  not  waiyed  by:  a,  general 
appearance  ■without  objection.  Be 
Stevenson,  94;  Fed.  110;  Re  Dupree, 
97  ,Fed.  28.  Contra,  Re  Plymouth 
Cordage  Co.,  .  C.  C.  A.,  135  Fed. 
liDOO;  Remington  on  Bankruptcy, 
§  284.  Where  a  verified  rpetitidn 
accompanied  by  schedules  was,  after 
its  filing,  ;iij'  part  withdrawn,  and  a 
new  petition  filed  with,  certain  por- 
tions of  the, old  petition  parted 
thereon  containing  also  additional 
schtedules  and-  assets  it  was  held 
that  ,the  day  whjsn  the  second  peti- 
tibn was  filed  was  the  date  of 
filing,  and  that,  the  filing  of  the 
first  should  be  disregarded.  Re 
Washburn,  99  Fed., 84. 

«  Re  Sykes,  ,106  Fed.  669.   ■ 

»Re  Stevenson,  94  Fed.  110;  Be 
Dupree,  97  Fed.  28. 

4J?e  Appel,  103  Fed.  931. 

B  Re  Breslauer,  121  Fed.  910.    See 


;Mueller  v.  Nugent,  184  U;  S.  1,  14, 
46,  L.  ed.  405,  22  Sup.  Ct.  269; 
§  643,  infra.. 

6  General  Order  V. 

T  Mather  v.  Coe,  92  Fed.  333 ;  W. 
A.  Gage  &  Co.  v.  Bell,  124  Fed.  371. 
In  North  Carolina  the  petitions 
must  be  set  forth  in  the  prescribed 
printed  forms.  Mahoney  y.  Ward,, 
100  Fed.  278. 

8,iSe  Ball,  ■156'Eed.'682,  684. 
.  9  30, .St.'  at  .L.  544,  ._551,  §  18; 
Green  Riv'er  Depbsit  Bftnk  v.  Craig, 
110  Fed.  13,7.,  138;  Remington  on 
Bankruptcy,  §  281.  In  the  case  of 
a  partiiership,  the  affidavit  of  one 
of  its. members  is  sufficient.  Walker 
V.  Woodside,  C.  C.' A.,  164  Fed.  680. 
The  affidavit  of  the  attorney  for 
the  petitioners  might  be  held  to 
be  insufficient.  Be  Simonson,  92 
Fed.  aOi'y!  fie  Nelson,  .  98  Fed. 
76;'  contra,  Re  Herzikopf,  118 
Fed.  101, ■_  fl^  Hunt,  118  Fed.  282; 
Re  Vastbiinder,  126  Fed.  417;  ex- 
cept in  the  case  of  natural  persons 
who  reside  outside  of  the  district. 
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are  made  upon  the  belief  of  the  affiant."  A  petition  in  a  vol- 
untary bankruptcy  must  be  accompanied  by  schedules  with  a 
reference  to  the  ledger  and  vouchers  showing  the  names,  with 
their  residences,  a  description  of  the  nature  and  consideration 
of  the  debts  of  all  the  creditors,  separately  specifying  those  to 
whom  priority  is  secured  by  law,  those  who  hold  securities 
with  the  particulars  of  the  security,  and  in  case  of  unsecured 
creditors^  whether  they  hold  any  judgment,  bond,  bill  of  ex- 
change, promissory  note,  &c.,  and  whether  contracted  as  partner 
or  joint  contractor  with  any  other  person,  and  if  so,  with  whom. 
The  schedules  mUst  also  contain  statements  of  the  liabilities  of 
the  bankrupt  on  notes  or  bills  discounted  which  ought  to  be  paid 
by  the  drawers,  makers,  acceptors,  or  indorsers,.with  specifica- 
tions of  the  same ;  of  all  accommodation  paper  signed,  accepted, 
or  indorsed  by  him  and  unpaid ;  of  all  property  owned  by  the 
bankrupt,  with  specifications,  and  separately  classified  as  real 
estate,  personal  property,'  choses  in  action,  property  in  re- 
version,- remainder,  or  expectancy,  including  property  held  in 
trust  for  the  debtor;^  or  subject  to  any  power  or  right  to-  dis- 
pose of  or  to  chaTge;  a  particular  itemized  statement  of  the 
property  claimed  as  exempt;  and  a  list  of  all  books,  papers, 
deeds  and  writings  relating  to  the  bankrupt  business  and  the 

Rogers  v.  De  Soto  Placer  Min.  Co.,  Casket  Co.,  182  Fed.  689.  No 
C.  C.  A.,  136  Fed.  407 ;  or  a  corpora-  resolution  of  the  stockholders  is 
tion,  Be  Chequasset  Lumber  Co.,  112  necessary.  Re  Kenwood  Ice  Co., 
Fed.  56;  Re  E.  L.  Eadke  Co.,  193  189  Fed.  525.  It  has  been  said: 
Fed.  735.  It  is  the  better  practice,  that  the  petition,  will  not  be  dis- 
in  the  case  of  a  corporation,  to  have  iaissed  because  of  a  defective  verr- 
the  affidavit  sworn  to  by  its  presi-  fication;  but  that  the  remedy  Is 
dent.  ,  W;alker  v.  Woodside,  C.  C.  to  move  for  a  rule  to  require  a 
A.,  164  Fed.  680.  Where  one  of  proper  verification.  Green  River 
three  directors  was  hostile  to  the  Deposit  Bank  v.  Craig,  110  Fed. 
others  and  endeavoring  to  secure  a  137.  An  informality  in  the  verifiea- 
preferenee,  it  was  held  that  the  reso-  tion  is  waived  by  a  plea  or  answer 
liition  was  not  void  because  passed  to  the  merits.  Simonson  v.  Sinshei- 
at  a  meeting  of  which  he  had  no  mer,  95  Fed.  948;  Leidigh  Carriage 
notice.  Re  Kenwood  Ice  Co.,  189  Co.  v.  Stengel,  C.  C.  A.,  95  Fed.  637. 
Fed.  525.  Where  tlie  petition  was  The  omission,  by  a  notary  to  affix 
authorized  by  a  majority  of  tlie  di-  his  seal  to  the  certificate  to  the 
rectors.  It  was  held  not  to  be  fatally  jurat  of  the  petition  and  the  pfoofs 
defective  for  failure  to  set  forth  the  of  debt  is  not  a  jurisdictional  de- 
resolution.  Re  Kenwood  Ice  Co.,  feet.  Re  Donnelly,  5  Fed.  783. 
189  Fed.  525.    But  see  Be  Jefferson  «)«e  Ball,  156  Fed.  682,  084. 
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estate  which  are  in  existence,  with  the  names  of  the,  persons  who 
hold  them  in  their  possession.^^  A  voluntary  petition  may  in 
the  discretion  of  the  court  he  dismissed  •when  the- schedules  show 
no  debts  that  would  be  barred  by  a  dischajgp.^^  "In  all  cases 
of  involuntary  bankruptcy,  in  which  the  bankrupt  is!  absent  or 
cannot  be  found, :  it  shall  be  the  duty  of  the  petitioning  cred- 
itor to  file,  within  five  days  after  the  date  of  the  adjudication, 
a  schedule  giving  the  names  and  places  of  residence  of  all  the 
creditors  of  the  bankrupt,  according  to  the  best  information  of 
the  petitioning  creditor.  If  the  debtor  is,  found,  and  is  served 
with  notice  to  furnish  a  schedule  of  his  creditors  and  fa,ils 
to  do  so,  the. petitioning  creditor  may  apply  for  an  attachment 
against  the  debtor,  or  may  himself  furnish  such,  schedule  as 
aforesaid.""  "Whenever  a  petition  is  filed  by, any  person  for 
the  purpose  of  having  another  adjudged  a  bankrupt,  and  an  ap- 
plication is  made  to  take  charge  of  and  hold  the  property!  of  the 
Alleged  bankrupt,  or  any  part  of  the  same,  prior  to  the .  ad- 
judication and  pending  a  hearing  on  the  petition,  the  petitioner 
or  applicant  shall  file  in  the  same  court  a  bond  with  at  least  two 
good  and  sufficient  sureties  who  shall,  reside  within' the,  juris- 
diction of  said,  court,  to  be  approved  by  the  court  or  a  judge 
thereof,  in  such  sum  as  the  court  shall '^direct,  condi;tioned  for 
the  payment,  in  case  such  petition  is  dismissed,  to,  the  respond- 
ent, his  or  her  personal  representativesj  all  costSj  expenses^  and 
damages  occasioned  by  sUch  seizure,  taking,  and  detention  of  the 
property  of  the, alleged  bankrupt."  "  In  cases  of  both  voluntary 
and  involuECtary  bankruptcy  the  petitioner  must  deposit  with  the 
clerk  before  filing  the  petition  thirty  dollars,  to  pay  the.fees  of  the 
clerk,  referee  and  trustee^*  "except  the  petition  of  a  proposed 
voluntary  bankrupt  which  is  acconipanied  by  aii  afiidavit  stating 
that  ;the  petitioner  is  without,  and  cannot  obtain,  the  money 

11  Form  1.  See  Sellers  v.  Bell,  C.  was  filed  on  behalf  of  a  partnership 
C.  A.,  94  Fed.  801;  Be  Colaluca,  133       accompanied  by   separate   petitions 

.  Fed.  255;  Re  Maples,  105  Fed.  919.  on  behalf  of  each  partner,  that  the 

Cf.  Re  Yates,  114  Fed.  365.  filing  fees  should  be  deposited  with 

12  General  Order  IX^  each  petition,  Be  Barden,  101  Fed. 

13  General  Order  IX.  553 ;  but  when  a  single  petitipn,  was 

14  30  St.  at  L.  544,  547,  §  3.  ,        .  filed  on  behalf  of  the  fi-m  and  of 

15  General  Order  X;  30  St.  at  L.  the  individuals,  that, but  one  deiposit 
544,  556,  557,  559,  §§  40,  48,  51,  52.  need  be  made..  Be  Gay,  08  Fed. 
It  has  been  held,  when  a  petition  870;  Be  Langslow,  98  Fed.  869. 
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witli  which  to  p^y  such  fees.""  The  filing  fee. will  be  re- 
turned to  petitibning  creditors  out  of  the  assets,  of  the  estate." 
Different  acts  of  bankruptcy  may^be  joined  in  the  same  peti- 
tion." "Whenever  two  or  more  petitions  shall  be  filed  by 
creditors  against  a  common  debtor^  alleging  acts  of  bankruptcy 
committed  by  said  debtor  on  different  days,  within  four  months 
prior  to  the  filing' of  said  petitious,  aud  the  debtor; shall  appear 
and  show  cause  against  an  adjudication  of  bankruptcy  against 
him  on  the  petitions,  i  that  petition!  shall  be  first  heard  and  tried 
which  alleges  the  commission  of  the  earlibst  act  of  bankruptcy ; 
and  in  case  the  several  acts  of  bankruptcy  are  alleged  in  th&  dif- 
ferent petitions  to  have  been  committed  on  the  same  day,  the 
court  before  which  the  same  are  j)ending  may  order  them  to  be 
consolidated^  and  proceed  to  a  hearing  as  lipdn  one  petition;  and 
if  an  adjudication  of  bankruptcy  bjs  made  upon  either  petition, 
or  for,  the  commission  of,  a  single  act  of  bankruptcy,  it  shall  not 
be  necessary  to  proceed  to  a  hearing  upon  the  remaining  peti- 
tions, unless  proceedings  be  taken  by  the  debtor  for  the  purpose 
of  causing' such  adjudication  to  be  annulled  or  vaca:ted."  " 

IThe  same  petition,  in  voluntary  bankruptcy  may  be  presentee? 
on  behalf,  of  a  partnership  and  on  behalf  of  pa,ch  member  indi- 
vidually; provided  that  the  .schedules  contain  the,  individual 


18  It  has  been  held :  that  the  affi- 
davit of  the  proposed'  voluntary- 
bankrupt  is  not  conclusive.  Re 
Collier,  93  Fed.  191.  But  see 
Sellers  v.  Bell,  C.  C.  A.,  94  Fed, 
801.  That  when  the  cir<!umstances. 
as, .  for  example,  the  appearance 
for  the  petiiiouer  of  counsel  not 
shown  ■  to  act  gi'atuitoasly,  ■  cjist 
doubt  upon  the  truth  of  the  af- 
fidavit, the  coUrtimay-  directa  ref- 
erence to  '  determine  whether  the 
bankrupt  should  be  -relieved  from 
paying  the  f^s.  Re  Collier,  93  Fed. 
191.  '  That  if  the  bankrupt  has 
enough  exempt  property  to  pay  the 
fees,  he  will  not  be  excused  there- 
froia.  Ibid.  TSe'Beiaii;  100  Fed.  2'62.* 
Biit  see:  Sellers  v.  Bell,  C.  C.  A.,  94 
Fed.  8011  That  he'.iwiU'no.t  be  re- 
quired to  pay  the  filing  fees  out  of 


money,  subsequently  earned  by  him. 
Sellers  v.  Bell,  C.  C.  A.,  94  Fed. 
801.  That  the  necessary  fees,  in  ad- 
dition to  those  included  in  the  $30, 
must  be  paid  by  the'  pauper  before 
his  discharge,  unless  he  can  show 
to  the  court  special  circumstances 
which  entitle  hiiii.  to  relief.  Re  Fees 
Payable  by  Voluntary  Bankrupts, 
95  Fed.l20i  'See  §  ilZ;  supra. 

il  Re  J.  W.  Harrison  Mel-cantile 
Coi,  95  Fed.  123.  For  a  case  where 
a,  witness  was  required  to  pay  the 
expenses  of  a  reference,  see  JJe  Scott;. 
8  Fed.  420i.  ,   ■         '  ;  :  ■ 

18  Bradley  Timber  Co.  v.  White,. 
C-  C.  A.,  121  Fed;  779;  Re  Nus- 
baum,  152  Fed.  835;  Re  Ball,  156- 
Bed.  682.  ' 

19  General  '  Order  VII ;  Re  Mc- 
Craeken.&  McLeod,  129  Fed.  621. 
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debts  and  assets,  as  well' as  those  of  the  firm.*"  A- petition  can- 
not join  with  a  prayer  for  the  adjudication  of  the.  b^nikrupt 
debtor,  one  for  an  injunction  against  third  persons,  such  as  at- 
taching ,  creditors ;  ^^  or  a  receiver  of  a  State  court ;  '^  nor  a 
prayer  for  the  seizure  of  the  property  by  the  marshal.^*  The 
petition  must  state  the  jurisdictional  facts.^*  A  petition  for 
involuntary  bankruptcy  must  show  the' occupation 'of  the, bank- 
rupt,*' or  that  the  bankrupt  is  not  within  the  exceptions  to  the 
statute.*®  It  should  show  the  nature  ^  of  the  claims  pf  the 
petitioners,  and  that  they,  are. provable-;  *''  but  this  need  not  be 
stated  with  the  particularity  requisite  in  the  proofs  of  debt.**  It 
must  show  the   jurisdictional   requirements   concerning   resi- 


!iORe  Gay,  98  Fed.  870.  Of.  Re 
McFaun,  96  Fed.  592. 

«ffie  Ogles,  93  Fed.  426.  As  to 
time  of  ifiling  amended  petition,  see 
Re  K.  L.  Radke  Co.,  193  Fed.  735. 

«z  Re  Ogles,  93  Fed.  426. 

23  Mather  v.  Cqe,  92  Fed.  333;  Re 
Ogles,  93  Fed.:  426. 

24  Tee  Plotke,  C.  C.  A.,  104  Fed. 
964,  5  Am.  B.  E.  171.  Gf.  §  655, 
infra.  For  allegations  of  the  trans- 
fer of  property  with  intent  to  hin- 
der, delay  and  defraud  creditors, 
which  were  held  to  be  insufficient, 
see  Re  R.  L.  Radke  Ob.,  193  Fed. 
735;  Re  Hallin,  "199  Fed.  806.  For 
such  as  were  held  to  be  sufficient, 
see  Re  E.  L.  Eadke  Co.,  193  Fed. 
735. 

25  Re  Callison,  130  Fed.  987 ;  Else 
V.  Bordner,  140  Fed.  566. 

as  Re  Bellah,:  116  Fed.  69;  Re 
Mero,,  128  Fed.  630;  Re  Callison, 
130  Fed.  987;  Re  Brett,  130  Fed. 
981 ;  Rise  v.  Bordner,  140  Fed.  566 ; 
Edelstein  v.  U;  S.,  C.  C.  A.,  9  L.E.A. 
<N.S.)  236,  149  Fed.  636;  Woolford 
V.  Diamond  State  Steel  ■■  Co.,  138 
Fed.  582.  Contra,  Re  Sterii,  C.  C. 
A.,  §  604;  Conway  v.  Gerinan,  C.  C. 
A.,  166  Fed.  67.  But  it  has  been 
held  that  an  omission  of  such  aver- 
ments is  not  a  jurisdictional  defect. 


Conway,  V.  German,  C.  C.  A.,  166 
Fed.  66,  a  case  of  an  individual; 
Re  N.  Y.  Tunnel  Co.,  C.  GiA.^  166 
Fed.  284.  An  involuntary  petition 
must  aver  that  the  defendant  is 
Insolvent  aiid  has  committed  an 
act  ojE  ba.nkruptcy  within  :the  pre- 
ceding four  months.  Re  Lachen- 
maier,  C.'  C.  A.,  203  Fed.  32 ; 
but  in  ^voluntary  proceedings  it 
need  only  aver  that  the  petitioner 
owes  debts  which  he  is  unable  to 
meet  and  that  he  vpishes  to  take  the 
benefits  of  the  act.  Ibid.  The  alle- 
gation that  a  corporation  "is  en- 
gaged in  the  business  and  was  incor- 
porated for  the  purpose  of  building 
houses"  was  held  to  be  sufficient  to 
aver  that  it  was  engaged  in  manu- 
facturing. Re  Kingston  Eealty  Co.; 
157  Fed.  299;  Re  White,  135  Fed. 
199. 

27  In  case  of  a  judgment,  the/  na- 
ture of  theclaimi  that  is  the  founda- 
tion thereof  •  should  be  stated..  '  Re 
R.  L.  Radke  Co.,  193  Fed.  735.  It 
should  show  that  each  debt  is  not 
barred  by  the  statute  of  limita- 
tions.    Ibid. 

•  2iRe  Brett,  130  Fed.  981;  Rem- 
ington on  Bankruptcy,  §  243.  See 
Re  Pangborn,  185  Fed.  673. 
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dence.^^  In  charging  acts  of  bankruptcy,  the  petition  lillst 
allege  facts  ;.not«6n'clusions  of  law.'"  Allegations,  in  the  words 
of  the  statute,  afe'iiisufficient;  '*  except  those  concetninga  gen-' 
eral  assignment,  ot  the  appointment  of  a  receiver  or  a  trustee, 
or  an  admission  in  writing'.'*  Where  a  preference  is  charged, 
the  names  of  the  creditors  and  the  times,  places  and  circum- 
stances of  the  preference  must  be  alleged,''  unless  the  names  '* 
or  circumstaicfe,"  are  stated  td' be' unknown.  Whe're  the  peti- 
tion alleges  that,  the  debtor  suffered  creditors  to  o'btain  a  pref- 
erence thrdtigh  legal  proceedings,  it  must  specify  the  details 
of  the  transaction  which  constitutes  such  preference.'*  In  part- 
nership, cases,  where  insolveiiey,  is  aii  essential  element  of 
the  act  of  bankruptcy,  the  petition  must  show  the  insolvency 
of  each  partner,  as  well  as  the  insolvency  of  the  firm."  It 
seems,  however,  that  all  such  objections  iare  waived  by  a  general 
denial  and  a  demiand  ifpr  a  tri^l  by  jury  when  granted."  It 
has  been  held  that,  a  petition  of  vfjluntary,,, filed  subsequently 


89fte  Plotke,  C.  C.  A.,' 104  Fed. 
964.     '    '     '_    ' 

80  Re  Cliffe,  94  Fed.  354 ;  Keiijing- 
ton  on  Bankruptcy,  §  252. 

81  Re  Cliffe,  94  Fed.  354. 

32  Remington  .on  Bankruptcy, , 
§  255.. 

83  Re  Nelson,  98  Fed.  76 ;  reversed 
on  another  ground,  Wilson  Bros.  v. 
Nelson,  183  U.  S.  191,  46  L;.  ed.  147,  ' 
22  Sup.  Ct..,74;  Re  Sig.  H.  Eoaen- 
Watt  &  Co.,  Q.  C.  A.,  193  Fed.  .638j 
Re  Pressed  Steel  Wagon  Goods  Go., 
193  Fed.' 8li;"«e  Haltiii,  199.  Fed. 
S06;  an  averment  that  the  alleged 
■bankrupt  had  within  four  months 
paid  money  to  one  or  more  credit- 
ors, with  intent  to  prefer  them  over  ; 
other  creditors,  were  held  to  be  in- 
sufficient, Re  Pure  Milk  Co.,  154 
Fed.  682.  •       ,i 

34  Chicago  Motor  Vehicle  Co.  v. 
American  Oak  Leather  Co.,  C.  C.  A., 
141  Fed.  518.    .     ,  -  •■ 

36  7Je  Bellah,  116  Fed.  69;  Re 
JMero,  128  Fed.  630.  .         . 
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36iJe  Cliffe,  94  Fed.  354;  Re 
Pressed  Steel  Wagon  Goods  Co.,  193 
Fed.  811.  The  allegations  that  the 
defendant  committed  an  act  of  bank- 
ruptcy by,  confessing  a  judgment  to 
a  cprtain  pairty,  upon  -v^hich  judg- 
ment was  enteijed,  an  execution,  at- , 
tachlnent  and  a  f,.  fa.  issued,  and 
the  gbods  of  the  def enidant  levied ' 
upon  by  the  sheriff  are  insufficient. 
Pittsburgh  Laundry  Supply  Co.  v! 
Imperial  Laundry  Co.,  154  Fed.  662. 

87  7te  Blair,  99  Fed.  76;  Vaccaro 
V.  Security  Bank,  C:  C.  A.,  l03  Fed! 
436.  Form  number  three  of  the  Ap- 
pendix to  the  Bankruptcy  Rules 
should :  be  used:  mMtatis  mutandis 
for  a  petition  in  involuntary  bank- 
ruptcy against  a  partner.  Mather 
V.  Coe, '92'  Fed.  333;  First  State 
B'ank  of  Corwith,  Iowa,  v.  Baswell, 
C.iC..  A.,  174  Fed.  2.09. 

38  Re  Cliffe,  94  Fed.  354. 


2082  BANKEUPTGY.  [|.6a8 

to  one  of  inyolun'tary,  bankruptcy  will  mot  be  sustained,  wben. 
the  result  would  be  to  validate  certain  procedures  complained 
of  under  that  first  filed.''  The^filing  of  a  voluntary  petition  is 
not  in  itself  an  act  of  bankruptcy  and  does  not:  justify  an  in- 
voluntary proceeding;  *"  but  where,  subsequent , to, the  institution 
of  involuntary  proceedings  against  a  corporation,  its  .directors 
passed  a  resolution  consenting  to  the  adjudication,  it  was  hpld' 
that  such  proceedings  bc^came  in  substance  voluntary,  although 
involuntary  in  fornj.*'  r 

§  628.  Amendments  to  petitions  in  bankruptcy.  "The 
court  may  allow  amendments  to  the  petition  ^pd  schedules  op 
application  of  the  petitioneri  Amendments  shall  be  printed' or 
written,  signed  and  verified,  like  original  petitipns  apd  sched- 
ules. If  amendments  are,  made  to  separate  schedules^  the  same 
must  be  made  separately,  with  proper  references.  In  the  ap- 
plication for  leave  to  amend,  the  petitioner  shall  state  the 
cause  of  the  error  in  the  paper  originally  filed."  ^ 

"In  case  tw6  or  more  petitions'  shall  be  filed  against  the' 
same  individual  in  different  districts,  the  first  hearing  shall 
be  had  in  the  district ,  in  which  the  debtor  has  his  domicile, 
and  the  peti;tion  may  be,  amended  by  inserting  an  allegation 
of  an  act  of  bankruptcy  committed  at  an  earlier  date  than 
that  first  alleged,  if  such  earlier  act  is  chairged  in  either  of  the 
other  petitions;  and  in  case  of  two  or  more  petitions' against 
the  same  partnership  in,. different  courts,  each  having  jurisdic- 
tion over  the,ca,se,  the  petition  first, filed  shall  be  first  heard,  and 
may  be  amended  by  the  insertion  of  an  allegation -of  an  earlier 
act  of  bankruptcy  than  that  first  alleged,  if  such  earlier  act 
is  charged  in  either  of  the  other  petitions ;  and,  in  either  caste, 
the  proceedings  upon  the  other  petitions  may  be,, 'stayed  until, 
an  adjudication  is  made  upon  thc;  petition  first  h^ard ;  and  the 
court  which,  makes  the  first  .adjudication  of  bankruptcy  shall 
retain  jurisdiction  over  all  proceedings  therein  until  the  same 
shall  be  closed.  In  case  ^  two  or  more  petitions  shalL  be  filed 
in  different  districts  by  different  members  of  the  same  partner- 
ship for  an  adjudication  of  the  bankruptcy  of  said  partnership, 
the  court  in  which  the  petition  is  first  filed,  having  jurisdiction, 

39  Re  Dwyer,  112  Fed.  777.  41  Re  New  Amsterdam  Motor  Co., 

40fiB  J.  M.   Ceballos  &  Cc,   161  180  Fed.  943. 

Fed.  445 ;  Re  Laohenmaier,  C-  C.  A.,  §  628.     1  General  Order  XL 

203  Fed.  32.  .i 
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shall  take  and  retain  jurisdiction  over  all  proceedings  in  such 
bahkruptcy  until'the  saine  shalL he  closed';  and  if  such  petitions 
shall  he  filed  in' the' same  district,  action  shall  be  first  had  upon 
the  one  first  filed.  '  But  the  court  so  retaining  jurisdiction 
shall,  if  satisfied  that  it  is  for  the  greatest  convenience  of 
parties  in  interest  that  another  of  said  courts  should  proceed 
with  the  cases,  order  them  'to  be  transferred  to  that  court."* 
The  grant'  or  refusal*  of  permission  to  amend  a  petition  in 
bankruptcy  rests  largely  in  the  discretion  of  the  Court  of 
Bankruptcy,  and  will  rarely  be  interfered  with  by  a  court  of 
review;  but  an  order  permitting  an  amendment  may  "be  set 
aside  by  the  Circuit  Court  of  Appeals  upon  a  petition  to  review 
the  same.*  In  order  to  obtain  leaVe  to. amend,  there  must  be 
in  the  record  as  it  stands  the  substance  of  that  which  is  asked 
for ;  the  right  to  amend  can  gb  no  further  than  to  bring  forth 
and  make  effective  that  which  is.  in  some  shape  already  there.' 
But  very  general  language  in  the  original  petition  will  siipport 


8  General  Order  VI.  This  order 
does  not  prevent  the  allegation  of 
subsequent  acts  of  bankruptcy  where 
only'  one  petition  has  Been  filed.  Be 
Hamriek,  1^5  Fed.  2^9.  It  has  been 
held:  that  bankruptcy  proceedijigs 
against _ a  partnership  and  its  mem- 
bers 'iday  properly  be  consolidated 
with  those  against  a  corporation  en- 
tirely owned  by  one  of  the  partners, 
Salt  Lake  Valley  Canning  Co.  v. 
Collins,  C.  C.  'a.,  '3 76  Fed.  91; 
but  that  involuntary  proceedings 
against  an  individual  cannot  be 
changed,  after  testimony  has  been 
taken,  so  as  to  embrace  a  proceed- 
ing against  a  partnership  of  which 
he  was  a  member.  Re  Kaufman,  C. 
C.  A.,  176  Fed.  93;  that  proceedings 
instituted  against^-individuals,  who 
were  also  members  of  a  firm,  cannot 
be  amended  so  as  to  include  the 
partnership,  if  relief  against  the 
firm  was  not  originally  prayed ;  and 
that  the  adjudication  of  a  partner- 
ship' as  bankrupt  cannot  be  made 
mine  pro  tunc  so  as  to  take  effect 


from  the  date  of  the  adjudication 
as  such  of  its  individual  members 
as  bankrupts ;  biit  a  joint  voluntary 
petition  of  two  members  of  a  firm 
was  amended  so  as  tb  specifically 
pray  an  adjudication  of  the  partner- 
ship a  bankrupt,  when  it  originally 
telided  to  show  that  such  relief  was 
desired,  Re  Mercur,  C.  C.  A.,  122 
Fed.  384,  10  Am.  B.  R.  505 ;  Rem- 
ington on  Bankruptcy,  §  69;  Re 
Mercur,  C.  C.  A.,  122  Fed.  384,  10 
Am.  B.  R.'  505;  Be  Meyers,  97  Fed: 
757,  3  Am.  B.  R.  260. 

8  Armstrong  v.  Fernandez,  208  U. 
S.  324,  52  L.  ed.  514. 

*  Pittsburgh  Laundry  Supply  Co. 
V.  Imperial  Laundry  Co.,  C.  C.  A., 
154  Fed.  662;  Re  Sig.  H.  Rosenblatt 
&  Co.,  C.  C.  A.,  193  Fed.  638. 

6  Re  Sears,  0.  C.  A.,  117  Fed.  294; 
Re  Hiff,.  C.  C.  A.,- 136  Fed.  78. 

eBe  Mercur,  116  Fed.  655,  657; 
aifiirm^d  in  C;  C.  A.,  122, Fed.  384, 
3S8.  '  ,        ' 
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an  amendment  to  the  same.''"  It  has  ibeen, held  that  eveji  juris- 
dictional allegations  may  be  inserted  or  corrected  by  amend- 
ment.' It  has  been  held :  that  a  petition  which,  does  not  show 
on  its  face'  that  the  petitioner's,  claimS;  are  five  hundred  dollars 
or  more  may  be  amended  by  joining  other,  creditors  whose 
claims  are  sufficient  to  make  up  the  jurisdictional,  amount/ 
and  that  the  allegation  that  the  creditors,  are  less  than  t^vf^elve 
may  be,  cured  :by ,  amendmen.t,^"  ,,  Other  acts,  of,  bankruptcy, 
which  occurred  within,  thei  first  four  months, before  the  .filing 
of  the  application  for  leave  to  amend,  may  be  added  to  the 
petition;  "  provided  that  they  were  unknpwn  to  the  petitioners 
when  the  petition  was  filed ;  ^^  but  ,not,  it  has  been  held,  acts 
of  bankruptcy  which  .occurred  more  ,than  |pur  rJnonths, ,  b.ef pre 
the  amendment  is  Sotight;  '*  except, in  cases  of  the  consolidation 
of  two  petitions ;  '*  and,  it  has  been  held  that,  in  the  latter  class 
of  cases;  an  act  of  bankruptcy  cannot  be  inserted  in  the  first 


T  Chicago  Motor  Vehicle  Co.  v. 
.American  Oak, Leather  Co.,  G.  C.  A., 
1.41  ,Fed.  518;  Be  Hark,  142  Fed. 
27,9;  ^e,  Crenshaw,  156,  Fed.  638,; 
%an,  V.  IlBndricl5;s,,  C,  C.  ,A.,.  166 
Fed.  94;  i2e,Pangb9rn,  185  Fed.  673. 
«Re  Plymputh  Cordage  Co.,  C.  0. 
A.,  135  Fed.  lOQO.  Thus,  it  has  been 
held  that  amendments  may  he  al- 
lowed by  inserting  the  allegations; 
that  the  alleged  bankrupt  lis  not,  a 
"wage  earner  or  farmer,;  Armstrong 
V.  Ternandez,  208  U.  S.  324, ,  52  L. 
ed.  514;  Beach  v.  Ma,.con,  Grocery 
Co.,  C.  C.  A.,  120  Fed.'  736;  lie 
Plymouth  Cordage  Co.,  C.  C.  A.,  135 
'Fed.  lOOC;  Re  First  Nat., Bank  of 
Belle, - Fourche,  C.  C.  A.,  152,:Fjed. 
64;  7?e  Marion  Contract  &  ConptruC: 
tion  Co.,  166  Fed.,  618;  see  Re 
Crenshaw,  156  Fed.  ,638;.  or  the 
business  in  which  a,  respondent  cor- 
poration is, engaged,  Re  First  Nat. 
Bank  of  Belle  Foyrche,  C.  C.  A.,  152 
Fed.  64;  Re  Broadway  Sav.  Trust 
Co.,  C.  C.  A.,  152  Fed. '152 -'"and, 
where  a  single  creditor  filed  the 
petition,  that  "all  the  creditors  are 
less  than  twelve  in  number.  Re  Ply- 


mouth Cordage  Co.,  C.  C^  A.,  135 
,Fed.,  -  1000;  Re  Mackey,  110  Fed. 
355;  Re  Bellah,  116  Fed.  69;  Re 
Plymouth  Cordage  Co.,  C.  C.  A.,  135 
Fed.  ,1000;  Re  Haflf,  C.  C.  A.,  136 
Fed,  78,  81.  Cf.  Millan  v.  Exeh. 
Bank,   C.   C.   A.,    183   Fed.   753.- 

"9  First  State.  Bank  of  Corwith, 
iow,a,,  y.  Hasweli,  G.  C.  A.,  174'  Fed. 
209;  Millan  v.  Exchange  Bank  of 
Mannington,  C.  C.  A.,  183  Fed. ',753. 
Contra,'' 'Re  Stein,'  130  Fed.  377 ^'ite 
Plymouth  Cordage  Co.,  C.  C.  A.,;  135 
Fed.  1000;  criticised  in  Remington 
on  Bankruptcy,  .§  269.  ■, 

iPiJe  Mackey,  no  Fed.  355;  Re 
Bellah,  116  Fed.  69;  Re  Haff,  C.  C. 
A.,  136  Fed.  78',  81. 

11  Re  Mercur,,  95  Fed.  634;  White 
V.  Bradley  Timber  Co.,  116  Fed. 
768;  Re  Haff,,  C.  C.  A.,  136  Fed.  78. 

12  "Wilder  v.  Watts,  138  Fed.  426. 
piie  Haff,  C.  C.  A.,  136' Fed.  78; 

Re  Pure  Milk  Co.,  154  Fed.  682. 
Contra,  Hark ,  y.  C.  M.  Allen  Co., 
C.  C.  A.,  146  Fed.  665. 

14  General  Order  VI ;  quoted  su- 
pra. 
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petitioA  by  aiQeiidiiient,*^  and  that  i additional  acts  of  bank- 
ruptcy cannot  be  added  after  the  default  of  the  bankrupt.^* 

A  misnomer  of  a, bankrupt  may  be,  corrected  by  an  amend- 
ment." Names  of  creditors  who  were  preferred,  when  origin- 
ally, .unkno'vra,  may.  be  added  by^^apiendment.*'  The  affidavit 
aianexed  to  thfe  petition  may  be  amended  by  adding,  to  the 
jurat,  the  name  of  the  place  where  the  verification' was  taken." 
It  has  been  held:  that  the  requisite  affidavit  may  be  added 
by  amendment.*"  Where  the  'evidence  admitted  proves  a  dif- 
ferent act  of  bankruptcy  from  that  alleged,  the  petition  may 
be  amended  to.  conform  to  the  facts  .proved.^*  It  has  been  held 
that,  in  such  a  case,  "the  amendment  should  be  deemed 
made."**  An  amendment  may  be  allowed  after  a  new  trial, 
to  make  the  petition  .conform  to.  the, facts  developed  at  the 
former  trial.*'  It  has  been  held  that,  when  eighteen  months 
have  elapsed  since  the  discharge  of  a  bankrupt,  he  cannot  have 
the  proceedings  opened  in  order  to  amend  his  schedules  by 
including  the  name  and  residence  of  a  creditor  omitted  from 
the  same,  who  had  no  notice  or  knowledge  of  the  proceedings, 
although  there  are  no  assets  of  the  estate.**  The  court  may 
refiise  leave  to  amend  when  it  is  not  clearly  in  furtherance  of 
justice.*'  In  general,  an  amendment  takes  effect  as  of  the 
date  of  the  filing  of  the  original  petition.*^    It  is  the  frequent 

15  Ke   Sears,   C.   0.   A.,   117   Fed.  cation  was   given  to  the   creditor; 

294;     Criticised    in    Remingtoii    on  iSe  Spieer,  145  Fed.  431. 

Bankruptcy,  §  298.    '       ■  85  Wilder  v.  Watts,  138  Fed.  426; 

le  ife  Harris,  155  Fed.  216.  Wooiiford   v.   Diamond    State    Steel 

W  Gleason    v.    Smithy    Perlcins    &  Co.,  138  Fed.  582.     An  application 

Co.,  C.  C.  A.,  145  Fed.  895.  by  a  bankrupt,  nearly  a  year  after 

18  Be  Hark,  142  Fed.  279.'  the     adjudication,     to     amend     his 

19  Armstrong  v.  Fernandez,  208  U.  schedules  so  as  to  bring  in  an  omit- 
S.^24,  S2  L.  ed.  514.  ted  creditor  was  refused.     Re  Kitt- 

80  7fe  Vastbinder,  126  Fed.  417.  ler,  176  Fed.  655. 

21  Be  Miller,  104  Fed.  764;  Chi-  26 /Je  Shoesmith,  C.  C.  A.,  135 
cagp  Motor  Vehicle  Co.  v.  Am.  Oak  Fed.  684;  Ryan  v.  Hendricks,  C.  C. 
Leather  Co.,  C.  C.  A.,  141  Fed.  518.  A.,  166  Fed.  94;  Re  Pangborn,  185 

22  Be  Lange,  97  Fed.  197.  ,  Fed.  673.    It  was  so  held  of  amend- 

23  Be  Hark,  142  Fed.  279;  s.  c,  ments  adding  creditors  to  the  peti- 
C.  C.  A.,  Hark  v.  C.  M.  Allen  Co,,  tion.  First  State  Bank  of  Corwith, 
146  Fed.  665.  Iowa  v.  Haswell,  C.  C.  A.,  174  Fed. 

24  Be  Hawk,  C.  C.  A.,  114  Fed.  209;  Millan  v.  Exchange  Bank  of 
916,  where  no  notice  of  the  appli-  Mannington,  C.  C.  A.,  183  Fed.  753. 
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practiee  to  have  the  court  direct  that  the  amendments  be  made 
nunc  pro  tunc.^  ,      r  ,,1^ 

An  application  to  amend  a  petition  in  bankruptcy  will  be 
denied  where  the  petitioner  fails  to  state  a  reason  for  the 
former  omission  .of  the  matter  which  he  wishes 'to  add  to  his 
petition.^  "It  must  be  shown  that  the'  petitioners  or  their 
attorney  had  no  knowledge  of,  and  could  not  have  ascertained 
with  reasonable  diligence,  the  facts  Sought  to  be  added  by  the 
amendments  at  the  time  the  original  petition  was  filed,  or  that 
the  facts  were  omitted  by  inadvertence,  mistake  or  other  reason 
which  would  excuse  such  omission."  ^  But,  in  such  a  case, 
leave  to  renew  the  application  may  be  allowed.^" 

The  bankrupt  should  be  allowed  a  reasonable  time  within 
which  to  answer  the  amendment  to  the  petition.*^  A  single  day 
is  insufficient.'*  ' '  " 

§  629.  Process  and  notices  to-creditdrs.  "Upon  the  fil- 
ing of  a  petition  for  involuntary  bankruptcy,  service  thereof, 
with  a  writ  of  subpoena,  shall  be  imade  upon  the  person  therein 
named  as  defendant  in  the  same  manner  that!  service  of  such 
process  is  now  had-  upon  the  commencement  of  a  suit  in  equity 
in  the  courts  of  the  United  States,  except  that,  it  shall  be  return- 
able within  fifteen  days,  unless  the  judge  shall  for  cause  fix  a 
longer  time;  but  in  case  personal  service  cannot  be  made,  then 

Consequently,  when  the  court  thus  date  of  the  original  petition  was  de- 

correcteS  a  iqisnomer.  of  the  alleged  nied.    Re  Mercur,  C.  C.  A.,  122  Fed. 

bankrupt    in    an    involuntary,  .pro-  384.     See  supra,  §  618.    But,  jt  was 

ceeding,  it  was  held  that  the  pro-  held   otherwise   where   the   original 

ceedings  took  precedence  of  those  on  petition  showed  that  the  petitioners 
a  voluntary   petition,   subsequently  ,    intended  to  have  the  firm  also,adju- 

filed,  and  invalidated  an  adjudiea-  dicated  a  bankrupt.    Re  Meyers,  97 

tion  upon  the   latter,  made   before  Fed.  75'?,  3  Am.  B.  R.  260. 

the  amendment  and  before  service  ^8  White  v.  Bradley  Timber  Co., 

of  process  upon  the  bankrupt.    Glea-  116  Fed.  768;  Wilder  v.  Watts,  138 

son  v.  Smith,  Perkins  &  Co.,  C.  0.  Fed.  426;  iJe  Portner,  149  Fed.  799; 

A.,  145  Fed.  895.  Re  Pure  Milk  Co.,  154  Fed.  682. 

a?  Hark  v.  C.  M.  Allen  Co.,  C.  C.  S9  White .  y.  Bradley  Ti;nber  Co., 

A.,  146  Fed.  665.     Leave  to  a,mend,  116  Fed.  768. 

nunv  pro   tunc,   a  petition  for  thie  >0  Re  Portner,  149  Fed.  799.    - 

adjudication   of  the  members  of   a  siLqckman  v.  Lang,  C.  C.  A.,,  132 

partnership  as  banlcrupts,  so  as  to  Fed.  1;   Wilder  v.  Watts,  138  Fed. 

inchide  a  prayer  for  the  adjudiea-  426. 

tion   of  the  partnership   also  as   a  **  Lockman  v.  Lang,  C.  C.  A.,  132 

bankrupt  nunc  pro  tunc  as  bf  the  Fed.  1. 
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njoticfi ,  shall'  be  gi-vea  by  piviblipatipiijiu.tlie  same  manner  and 
fpr,  the  same  time;  as  , provided:  by  law  for  notice  by  publi- 
cation., in  suits  to:  enforce '^  legal  or  equitable  lien  in  courts 
ofi  the  United  States,  except  that,  unless  tjxe  judge  shall  other- 
wise direct,  the  order  shall  be.  published  not  more  than  once  a 
week,  fori  two  sijccessiye  weeks,  and  the  return  shall.be  ten  days 
after ,tl],e,la^t  publiqatiQi^_iinle?aithe .judge  shall  for  cause  fix 
a  longer  time."*  The'  manner,  of  seryi,ng  subpoenas  in  suits: 
o£  equity ,  both  personally  *  arid  by  publication  *  has  been  de- 
scgcibe,d  in  a  preceding ,pliapter  .pf  this  book.  ,  It  has  beeurheld 
that,  where  sepyice  i^[ma,de;  upon;  ,the,  alleged  bankr^upt  without 
the ; district,  tj^e  jqourjt  apquires  no  jurisdictipn,  oyer..his,  perspi^.f , 
The  failjire  to,  sei;ye, the  subpoena  be:f ore  the  return  day  ,dpes 
not  terminate ,  ,tl^e  proce^ings; ; ,  but  the  court  has ,  th? ,  ppwer  to 
grant  an  aliajS  sjibppena.*  "^oui;ts,,o^  bankruptcy  shall  by  pirder 
designate  a,  npwspaperpublishefi  within  itheir  respe'ctiye  terri- 
tprial  districts,  and  in ftitip; county  in,  which., the  bankrupt  resides 
orith,e  major  part  of  his  property  is  sitijaited,  in  which  notices 
require4  to.be  published  by  ,thi,s  act  and  orders  ,wbich  the! 
court  may  dire,ct  ,tp,  ibe,  published  ^h^ll  be  inserted..  Any  cpiirt 
may  , in.  a  particular  case,  for  .the  convenience  of  parties  in, 
interest,  designate  some  additional  newspaper  in  which,  notices 

§,  629.     130  St..  at  L.  544,   551,  that  is  sufficient.     Re  Norton,  148 

§  18;  32 'St.  iat  L.  797.'         '  Fed.  301.    Wliere  the  alleged  \)a,Tik- 

0 Supra, '%§  163,  165.:      '  riipt  is  a  hotel  keeper  and  usually 

^  Supra,  f§  166.     A  subficena;  may  resides  thiere,  ii:  is  sufficient  service 

thus  be  served  when;  the  ibankr,upt  to  leave  the  subpoena  and  petition 

has  been  a  resident , of  thp,  district  with   the   clerk   at  j the   hotel.     R^ 

for  tiie  greater  part  of,  six  iiioilths  ^  Eisteen,    122    Fed.    732.      In    such 

before  the  filing  of  ilie  petition  and  cases,  there  is  no  heed  of  piiblica- 

cannot  then  be  found  therein.    Hills  'tioh.    Ke  Norton,  148  Fed.  301 1    A 

V.  F.   D.  McKinniss  ' Oo.;  - 188   Fed.'  foreign  corporatidnj  'may  be  served 

1012.    Service  by  publication  is  void  by  serviQe,  upon  the  State  comirvia-: 

when  the  order  does  not ,  designate    i  sioner   of   corporations,  within   the 

a  time  for  appearance  and  such  or-  district,  where  he  is  duly  appointed 

der  is  not  published,  although  there  attorney  to  receive  service  for  the 

is    a    publication    of    tlie    citation.  corporation.     Re  Magi'd  Hope  Silk 

Sidney  L.  Bauman  Diamond  Co.  v.  Co.,  110  Fed.  352. 

Hart,  C.  C.  A.,  102  Fed.  498.    Where  4Be  Appel,   i03   Fed.   931.     But 

service  is  made  by  leaving  a  copy  see  §  611,  supra. 

of  the  petition  and  subpoena  with  B Re  Stein,  C.  C.  A.,  105  Fed.  749; 

an  adult,  who /is  a  memjjer  of,  or  Gleason  v.  Smith,  Perkins  &  Co.,  C. 

resident  in,  the  bankrupt's  family,  C.  A..,  145  Fed.  895! 
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and  orders  in  such  case  shall  be  published."^  "All  process, 
summons  and  subpoenas  shall  issue  oUt  of  -the  court,  under  the 
seal  thereof i  and  be  tested  by  the  clerk;  and  blanks,  with  the 
signature  of  the  clerk  and  seal  of  the  court,  may,  upon  appli- 
cation, be  furnished  to  the  referees."  '  "Formal  service  of  the 
subpcena  may  be  waived,  by  a  proper  and  authorized  accept- 
ance of  service  being  entered  thereon- by  the  alleged  bankrupt; 
but  in  the  case  of  corporations,  actual  service  of  the  writ 
obvialtes  all  question  upon  the  right  of  a  corporate  official  to 
accept  service  ^  of  process  in  a  case  attacking  the '  existence  of 
the  corporation.  The  return-day  having  been  thus  fixed,  then 
the  ease  must  remain  in  the  clerk's  oiEce  juiitil  the  expiration 
of  the  ten  days  allowed  to  the  bankrupt  or  any  creditor  to  ap- 
pear and  contest  the  facts  averred  in  the  petition.  A  waiver 
on  the  part  of  the  bankrtipt  of  this  period  of  time  cannot 
deprive  creditors  of  the  right  to  appear  in  opposition  to  the 
petition,  and  until  that  time  has  elapsed  it  cannot  be  known 
whether  a  contest  will  or  will  not  be  made  on  behalf  of  credi- 
tors." *  "a.  Creditors  shall  have  at  least  ten  days'  notice  by 
mail,  to  their  respective  addresses  as  they  appear  in  the  list  of 
creditors  of  the  bankrupt,  or  as  afterwards  filed  with  the  papers 
in  the  case  by  the  creditors,  unless  they  waived  notice  in  writing, 
of  (1)  all  examinations  of  the  bankrupt;  (2)  all  hearings  upon 
applications  for  the  confirmation  of  compositions;  (3) 
all  meetings  of  creditors;  (4)  all  proposed  sales  of 
property;  (5)  the  declaration  and  time  of  payment  of 
dividends;  (6)  the  filing  of  the  final  accounts  of  the 
trustee,,  and  the  time  when  and  the  place  where  they  will  be 
examined  and  passed  upon ;  (7)  the  prdposed  compromise  of  any 
controversy;  (8)  the  proposed  dismissal  of  the  proceedings,  and 
(9)  there  shall  be  thirty  days'  notice  of  all  applications  for  the- 
discharge  of  bankrupts,  h.  ISTotice  to  creditors  of  the  , 
first    meeting    shall    be    published    at    least    once    and    niay 

6  30  St.  at  L.  544,  554,  §  28.  an    answer    upon    the    merits    and 

">  General    Order    III.  ,     For    tHe  takes    the    stand    to    prove    facts, 

proof  requisite  ^or  an  ord«r  of  serv-  therein  alleged,,  he  waives  all  objec- 

ice  by  publication  of  notice  to  cred-  tions  to  the  manner  of  service  al- 

itors,- see  Re  Dvorak,  107  Fed.  76.  though  a.motiorito  dismiss  the  peti- 

8  Be   L.   Humbert    Co.,    MO    Fed.  tion  for  a  defect  ^n  service  has  pre- 

439,  440,  per  Shiras,  J.    It  has  been  viously  been  filed.     Be  Smith,   llV 

held  that,  vphen  the  bankrupt  files  Fed.  961. 
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be-  published  such  number-  of  .additional  times  as  .the 
court  may  direct:;  the  last  publication  shall  be  at 
least  one  week  prior  to  the  date  fixed  for  the  meeting. 
Other  notices  shall  be  published  as  the  court  shall  direct..,  c.  All 
notices  shall  be  giyeii  by  the  referee,  unless ,  otherwise  ordered 
by  the  judge."^  "Any  member  of  a  partnership,  who  refuses 
to  jbihiin  a  petition  to  have  the  partnership  declared  bankrupt, 
shall  be  entitled  to  resist  the  prayer  of  the  petition  in  the  same 
manner  as  if  the  petition  has  been  filed  by  a  creditor  of  the  part- 
nership, and  notice  of  the  filing  of  the  petition  shall  be  given 
to  him  in  the  same  manner  as  provided  by  law  and  by  these 
rules  in  the  case  of  a  .debtor  petitioned  against;  and  he  shall 
have  the  right  to  appear  at  the  time  fixed  by  the  court  for  the 
hearing  of  the  petition,  and  to  make  proof,  if  he  can,  that' the 
partnership' is  not  insolvent  or' has  not  committed  an  act  of 
bankruptcy,  and  to  make  all  defenses  which  any  debtor  pro- 
ceeded against  is  entitled  to,  take  by  the-  provisions  of  the  act ; 
and  in  case  an  adjudication  of  bankruptcy  is  made  \ipon  the 
ple'tition,  such  partner  shall  be  required  to  file  a  schedule'  of 
his  debts  and  an  inventory  of  his  property  iii  the  same  manner 
as  is  required  by  the  act  in  case  of  debtors  against,  -w^hom 
adfjudication  of  bankruptcy  shall  be  made."  ^^ 

§  630.  Pleadings  by  the  respondents  in  bankruptcy.  In 
involuntary  bankruptcy,  "the  bankrupt,  or  any  creditor,^  vmsfy 
appear  and  plead' to  the.  petition  within  ive  days  after  the  re- 
turn date,  or  within  such  further  time  as  tlie  court  may  allow." ' 

It  has  been  held  that  the  creditors  of  a  voluntary  bankrupt 

9  30  St.  at  L;  544,  561,  ,§  58a,  itor  was  held  to  be  conceded,  see 
as  amended  36  St.  at  L.  838.  Where  Johansen  Bros.  Shoe  Co.  v.  AHes,  C. 
after  a  petition  of  involuntary  C.  A.,  197  Fed.  274.  A  receiver  ap- 
banlii'liptcy  vpas  filed  one  of  vot-  pointed  by  a  State  court  and  in  pos- 
untary  bankruptcy  was  presented  it  session  of  the  property  of  a  corpo- 
was  held  that  nbtifce  of  the  latter  ration  may  resist  proceedings  to 
should  be  given  to  the  former  peti-  have  it  adjudged  a  'bankrupt.  Re 
tioners  before  an  adjudication.  Re  Gold  Kun  Min.  &  Tunnel  Co.,  200 
Dwyer,  112  Fed.  7X7.                                Fed.  162.             :  

10  General  'Ordfer  VIIT.  See  Be  '  2  30  St.  at  L.  544,'  551,  §  18;  32 
Mui'ray,  96  Fed.  600;  Be  Russell,  97  St.  at  L.  797.  In  computing  the 
Fed.  32;'  JSe  Altman,  95  Fed.  263.  time,  the  first  day  must  be  excluded 

§'630.  '  iFor  a  case  where  the  and  the  last  day  included,  Day  v. 
status  of  the  fespondfent  as  a  cred-      Beck  &  Gregg  Hardware  Co:,  C.  C. 
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cannot  file  answers  to  his  petition;  *  nor  dispute  tlie  insolvency;*' 
It  has  been  held  that  an  answer  must  follow  the  prescribed 
form,  and  that  if  it  responds  to  multifarious  matter  in  the 
petition  or  is  unnecessarily  defensive,  it  must  be  preparedi  in 
the  official  form  and  refiled  as  of  the  original  date ;  the  original 
answer,  however,  remaining  on  file.'  "All  pleadings  setting 
up  matters  of  fact  shall  be  verified  under  Oath."     "If  it  be 


A.,  114  Fed.  834;  and  the  previous 
filing  of  a  defective  pleading  does 
not  cut  off  the  right  to  file  a  proper 
pleading  within  the  time.  Ibid.  It 
has  been  held  that  one  day's  time, 
when  allowed  by  the  court  for-  the 
filing  of  an  answer  to  an  amended 
petition,  was  insufficient.  Loclcman 
V.  Lang,  C.  C.  A.,  132  Fed.  1.  the, 
default  of  the  bankrupt  does  not' 
make  the  proceeding  Voluntary. 
Mattoon  Nat.  Bank  v.  First  Nat. 
Bank,  C.  C.  A.,  102  Fed.  728. 

3ife  Jehu,  94  Fpd.  638;  Re  Carle;: 
ton,  115  Fed.  246. 

4 Ibid.;  supra,  §  619. 

6  Mather  v.  Coe,  92  Fed.  333'. 
Oontra,  Re  Paige,  99  Fed.  538.  Cf. 
Bray  v.  Cobb,  91  Fed.,  102.  ,  TJie 
respondept  may  demur  to  the,  peti- 
tion. W.  A.  Gage  &  Col  y'. '  Bell, 
124  Ffed.  37l.  Judge  Hammond 
said :  that  it  was  doubtful  whether 
any  answer  could  be  filed  which  did 
not  exactly  follow  the  language  of 
the  prescribed  form.  Form  No.  VI; 
namely,  "a  brief  and  simple  denial 

(1)  that  the  defendant  debtor  h^s 
coinmitted  the  act  of  bankruptcy,  or 

(2)  that  he  is  insolvent,  and  (3)  an 
averment  that  he  should  not  be  de- 
clared a  bankrupt  for  any  cause  in 
said  petition  alleged,"  W.  A.  Gage 
&  Co.  V.  Bell,  124  Fed.  371,  374. 
But  lengthy  answers  are  not  un- 
usual. Ibid.  It  has,  been  said: 
that,  when  the  bankrupt  admits  his 
insolvency,  his  willingness  to  be  ad- 
judged upon   that  ground  may  be 


inferred,  Brinkley  v.  Smithwick,  126 
Fed.  686;  and  that,  in  such  a  case, 
his  reservation  of  a  right  to  move 
to  dismiss  the  proceedings  for  ir- 
regularities and  want  of  notice  is 
too  indefinite  tol)eiconsidered.  Ibid. 
Ail  allegation  in,  an  answer  that  the 
petitioners  at  the  time  of  the  com- 
mission of  the  alleged  act  of  bank- 
ruptcy did  not  have  provable  claims 
which  amounted,  in  excess  of  the 
value  of  securities  held  by  them,  to 
,;fiye  hundred  dollars,  does ,  not /trav- 
erse an  allegation  in  the  petition,  in 
accordance  with  the  official  form, 
that  the  petitioners  have  provable 
claims  to  that  amount.  Re  John  A. 
Etheridge  F.  Co.,  92  Fed.  329. 
Where  the  answer  simply  idenied 
"t^at  wijthin,  four  ^months -next  pre- 
ceding the  date  of  the  filing  of  said 
petition  .  ..  '.'  he  transferred 
while  insolvent  a  portion  of  his 
property  .  .  .  for  the  use  of  the 
Bank  of  Commerce  &,  Trust,  Com- 
pany," &c.,  it  was  held  to  be  a,  nega- 
tive, prs^ant .  and  ;  insufficient,  but 
that  a  motion  to  strike  it  out  was 
>vaived  by  the  filing  of  a  replica- 
tion theretp.  .Cummins  Grocer  Co. 
v.  Talley„vC.  ;C.  A„  187  Fed.  507. 
It  is  no  ,defense,  toi  a  petition  .in  .in- 
voluntary bankjuptcy  ,tliat  the  peti- 
tioners haji  previously  agreed  to  re- 
lease the  debtor  upon  payment  of 
onerhalf  of. their  , claims,' when  they 
have  not  been  .paid,  and  one-half  of 
their  claims,  exceed  the,  ijiirisdiction- 
al  amount.    Simonson  v.  Sinsheimer, 
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averred  in 'the  petition  that  the  creditors  of  the' bankrnpt  are 
less  thsm  twelve  in  number,  and  less  than  three  creditors  have 
joined  as  petitioners  thereinj  and  rthe  answer  avers  the  exist- 
ence of  a  larger  number  of  creditors,  there  shall  be  Ifiled  with 
the  answer  a  list  under  oath  of  all  the  creditors,  with  their 
addresses,  and  thereupon  the  court  shall  cause  all  such  creditors 
to  be  notified  of  the  pendency  of  such  petition  and  shalli  delay 
the  hearing  upon  such  petition  for  a  reasonable  time,  to.  the 
end  that  parties  in  interest  shall  have  an  opportunity  to  be 
heard;  if  upon  such  hearing  it  shall  appear  .that  a  suiSeient 
number  have  joined  in'  such  petition,  or  if  prior  to  or  during 
such  hearing  a  sufficient  number  shall  join  therein,  the  case 
may 'be  proceeded  with,  but  otherwise  it  shall  be  dismissed."  ^ 
§  631.  Warrants  of  seizure.  ''A  judge  may,  upon  satis-, 
factory  proof,  by  affidavit,  that  a  bankrupt  against  whom  an 
involuntary'  petition  has  been  filed  and  is  pending  has  com- 
mitted an  act  of -bankruptcy,  or  has 'neglected  or  is  neglecting, 
or,  is  abouV-to  so  neglect  his  property  that  it  has  thereby 
deteriorated  or  is  thereby  deteriorating  or  is  about  thereby  to 

deteriorate  in  value,  issue  a  warrant  to  the  marshal  to  seize 

' '  ^'         ' .    ■ ' '  \ '        ■  ■   ' ' ' '  - '  '        >  ■  . 

and  hold, it  subject  to  further  orders.     Before  such, warrant  is 

issued  the  petitioners  applying  therefor  shall  enter  into  a  bond 

in,  such  an  amount  as  the  judge  shall  fix,  with  such  sureties  as 

he  shall  approve,  conditioned  to  indemnity  such  bankrupt  for 

such  damages  as  he. shall  sustain  in  the  event  such  seizurei  shall 

prove  to  have  been  wrongfully  obtained.     Such  property  shall 

be  released,  if  such  bankrupt  shall  give  bond  in  a  su^  which 

C.  G.  A.,  95  Fed.;  948.  .  Nor  is.  the  answer  signed  in  the  name  of  a  cor- 

naotive    of    the  :  creditors    material.  poration   by    its   president   is    pre- 

iie  Simonson,.  92,Fed..9p4L    But  see  siuned  to  lie  filled  by  the  authority 

Be  Harper  &  Bros.,  10(^  Fed.  266.  of, the  corporation;  and  it  has  been 

Aij.pi^a   was   held  , to   be   ^suJ^cipiiti  held  that  none  but  the  corporation, 

■which,  set  forti,  that,  .since!  tlie.j^n:,  its   stockholders    and    its  ,creditor,a 

stitution  of .  the  proceeding,  ,two  <^f  can  claim  that  it  was  not  author- 

the,  petitioners  had  colluded  to  com-,  ized.     S.e  Cplumjjia,  E,  E.  Co.,  101 

pel  the  respiondent  to  pay  tljie'cjaipi.  Fed,  965. 

of, the  third,  and  that  that  .reduced,  630  St.  at  L.  544,  551,  §  59:,  As, 

the  number   of   petitioners   to   less  to  amendments  to  answers,  see  Re 

tjian  was  required  to  sustain  ithe  ju:  Cleary,   179   Fed.   990;    ite  Harris, 

risdiction,,,  CuJnmins- Grocer  .pp..  V.  155   Fed.  216, 
Taljey.  C.  C,  A.1  187  Fed.  .507,  -An 
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shall  be  fixed  by  the  judge,  with  such  sureties  as  he  shall  ap- 
prove, conditioned  to  turn  over  such  property,  or  pay  the 
value  thereof  in  money  tO'  the  trustee,  in  the  event  he  is  ad- 
judged a  bankrupt  pursuant  to  such  petition."  ^  "Whpnever 
a  petition  is  filed  by  any  person  for  the  purpose  of  having 
another  adjudged  a  bankrupt,  and  an  application  is  made  to 
take  charge  of  and  hold  the  property  of  the  alleged  bankrupt,; 
or  any  part  of  the  same,  prior  to  the  adjudication  and  pend- 
ing a  hearing  on  the  petition,  the  petitioner  or  applicant  shall 
file  in  the  same  court  a  bond  with  at  least  two  good  and  suffi- 
cient sureties  who  shall  reside  within  the  jurisdiction  of  said 
court,  to  be  approved  by  the  court  or  a  judge  thereof,  in  such 
sum  as  the  court  shall  direct,  conditioned  for  the  payment,  in 
case  such  petition  is  dismissed, ,  to  the  respondent,  his:  or  her 
personal  representatives,  all  costs,  expenses,,  and  damages  oc- 
casioned by  such  seizure,  taking,  and  detention  of  the  property 
of  the  alleged  bankrupt."  ^\  Upon  the, receipt  of  the  certificate 
of  the  clerk  stating  that  the  judge  is  absent,  the  referee  ma.y 
issue  such  a  warrant.'  It  _  has  been  said  that  such  an  appli- 
cation is  a  proceeding  in  bankruptcy  and  not  a  controversy  in 
law  or  equity.*  The  proceedings  should  be  instituted  by  a  peti- 
tion,* which  should  be  a  separate  petition  from  that  for  the 
adjudication  in  bankruptcy.'  It  must  be  supported  by  an 
affidavit  containing  satisfactory  proof  of  the  act  of  bankruptcy 
and  the  neglect  and  danger  of  deterioration  of  the  property 
which  it  is  sought  to  seize.''     It  ias  been  held  that,  in  a  suit  in 

§  631.     130  St.  at  L.  544,  §  69.  2  30  St.  at  L.  544,' §  3e. 
Property  claimed  adversely,  while  in  3  Re  Knopf,  144  Fed.  245,  246. 
the  possession  of  the  bankriipt,  may  *Re  Knopf,  144  Fed.-  245. 
be  thus  seized,  although  he  claims  5  Re  Knopf, '  l44  Fed.  245. 
to  act  as  agent  or  eustodiafl  of  the  «  Be  Kelly,  91  Fed.  504. 
adverse  claimant.     Re  Bender,  106  1  Re  Kelly,  91  Fed.  504.     It  has 
Fed.  873;  Re  Moody,  131  Fed.  525.  been  held  t^at  an  appVic^tio'n  sup- 
It    has    been    held    that    property,  ported   merely   by   the   afSdavit    of 
which  is  in  the  actual  possession  of  the     bankrupt,     stating     that     he 
an   adverse  claimant,  ma^y  thus  be  waived    proof    of    these    facts    and 
seized.      Re   Knopf,    144    Fed.    245.  waived  the  required  bond  and  con- 
Contra,  Re  Rockwood,  91  Fed.  363;  sented    to    the    issue    of    the    war- 
Re   Kelly,    91    Fed.    504;    Beach   v.  rant,   was   insufficient.     Re   Sarsar, 
Macon '  Grocery  Co.,   C.   C.  A.,   116  120  Fed.  40.    The  bond  protects  only 
Fed.  143;  Re  Master  Spencer,  C.  C.  the  respondents  to  the  application. 
A.,  203  Fed.  210.  Re  Spalding,  C.  C.  A.,  150  Fed.  120. 
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equity  by  a  trustee  in  bankruptcy,  the  courb  may  issue  a  writ 
of  sequestration  to  prevent  the  removal  of  the  property  from  the 
district  where  the  case  does  not  warrant  the  appointment  of 
a  receiver.* 

§  632.  Arrest  of  bankrupt.  "The  judge  may,  at  any 
time  after  the  iiling  of  a  petition  by  or  against  a  person,  and 
before  the  expiration  of  one  month  after  the  qualification  .of 
the  trustee,  upon  satisfactory  proof  by  the  af&davits  of  at  least 
two  persons  that  s\ich  bankrupt  is  about  to  leave  the  district 
in  which  he  -resides  or  has  his  principal  place  of,  business  to 
avoid  examination,  and  that  his  departure  will  defeat  the 
proceedings  in  bankruptcy,  issue  a  warrant  to  the  marshal,  di- 
recting him  to  bring  such  bankrupt  forthwith  before  the  court 
for  examination.  If  uponihearing  the  evidence  of  the  parties 
it  shall  appear  to  the  court,  or  a  judge  thereof,  that  the  alle- 
gations are  true  and  that  it  is  necessary,  he  shall  order  such 
marshal  to  keep  such  bankrupt  in  custody'  not  exceeding  ten 
days,  but  not  imprison  him,  until  he  shall  be  examined  and 
released  or  give  bail  cohditioned  for  his  appearance  for  exami- 
nation, from  tinle  to  time,  hot  exceeding  in  all  ten  days,  as 
required  by  the  court,  and  for  his  obedience  to  all  la^vf ul  orders 
made  in  reference  thereto."  ^  "Whenever  a  warrant  for.  the 
apprehension  of  a  bankrupt  shall  have  been  issued,  and  he 
shall  have  been  found  within  the  jurisdiction  of  a  court  other 
than  the  one  issuing  the  warrant;  he  may  be  extradited  from 
one  district  within  which  a  District  Court  has  jurisdiction  to 
another."  *    This  does  not  authorize  the  extradition  pf  a  bank- 

If  any  person  subsequently  becomes  joined,  counsel  fees  are  not  allowed 

respondent  to  the  same  and  desires  upon  any  bond  given  to  secure  such 

to  be  protected,  he  must  move  for  injunction.      Be    Hines,     144    Fed. 

an  additional  bond.     Re  Spalding,  147;    sfipra,   §    236.     Search   of,  a 

Oi  G.  A.,  150  Fed.  120.     The  costs,  third  person's  premises  is  only  per- 

counsel  fees  and  other  damages  cov-  mitted  as  regards  specific  property 

ered  under,  the  bond  are  only  those  charged  to  belong  tp  the  bankrupt. 

which   are   strictly   incident  to  the  Re   Iron    Clad   Mfg.    Co.,    193   Fed. 

seizure.    Selkregg  v.  Hamilton  Bros.,  781. 

144  Fed.  557.     Counsel  fees  for  re-  8  Horskins  v.  Sanderson,  1.32  Fed. 

sisting  the  petition  for  bankruptcy  415.                           , 

are   not    allowed.     iJe  .Smith,    113  §632.     130   St.  ^at  L,' 544/549, 

Fed.   993.     Where   the   property   is  §  9- 

not  seized,  but  its  removal  is   en-  *  30  St.  at  L.  544,  549,  §  10a. 
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rupt,  who  removed  from;  the  district  more  than  four  months 
before  the  beginning  of  the  proceedings  in  bankruptcy,  nor 
the  issue  of  a  warrant  to  serve  as  a  basis  for  such  extradition.* 
The  warrant  of  arrest,  authorized  by  these  statutesj  is  analo- 
gous to,  the  writ  of  ne  exeat.*  It' has  been  held, that  a  writ  °  or 
order,^  in  the  nature  of  a  ne  exeat]  may  also  be  issuedi  This  is 
the-^better  -practice  when  there  is  danger  of  the  bankrupt,  ab- 
sconding with  assets.''  It  has  been  held  that  the  warrant  of 
arrest  need  not  state  that  the  bankrupt  is  ;to  be  brought  before 
the  court  for  examination.'  It  should -be  issued  xipon  a  sworn 
petition  setting  forth  the  necessary  facts.* 

_§  633.  Injunctions  in  aid  of  bankruptcy  proceedings. 
The  Bankruptcy  Act  authorizes  courts  of  bankruptcy  to  "make 
such  orders,  issue  such  process,  ^  and  enter  such  judgments  in 
addition  to  those  specifically  provided  for  as  may  be  necessary 
for  the  enforcement  of  the  provisions  of  this  act."^  "A  suit 
which  is  founded  upon  a  claim  from  which  a  discharge  would 
be  a  release,  and  which  is  pending  against  a  person  at  the  time 
of  the  filing  of  a  petition  against  him,  shall, be  sta.yed  until 
after  an  adjudication  or  the  dismissal  of  the  petition;  if  such 
person  is  adjudged  a  bankrupt,  siich  action  may  be  further 
stayed  until  twelve  months  after  the  date  of  such  a.djudication,. 
or,  if  within  that  time  such  person  applies  for  a  discharge, 
then  until  the  question  of  such  discharge  is  determined."  ^  A 
court  of  bankruptcy  has  no!  power  to  enjoin  a  stranger  to  the 
proceeding  who  resides  oiitside  the  jurisdiction  and  who  is 
not  served  with  proceb's  within  the  same.'  Under  its  "ancillary 
jurisdiction,  such  an  injunction  can  be  obtained  from  the 
Court  of  Bankruptcy  in  the  district  where  such  stranger  resides 

3  Re  Hasseiibusoh,  C.  C.  A.,  108  aibid.,  §  11,  subd.  a;  Re  Mustin, 

Fed.  35.                 ,                 '    '  165,  Fed.  506'.    The  denial  of  a  stay 

*Re  Hassenbusch,   C.  C.  A.,   108  by  the  State  court  does  not  prevent 

Fed.  35,  38.    This  writ  is  deseribed  an  injunction  "by  the_  Court  of  Banlc- 

s«pro„§§  326-328.    See  §  471.  ruptcy.     New  Iliver  Coal  Land  Co. 

B  Re  Cohen,  136  Fed.  999'.           '  v.  Euflfner  Bros,,  C.  Q.  A:,  165  Fed. 

6  Re  Lipke,  98  Fed.  970.  831.  '       ' 

T  R^  Lipke,  98  Fed.  970,  971.        '  s  Acme  Harvester  Co.  v,  Beekman 

8  Re  Lipke,  98  Fed.  970.  Lumfcer  Co.,  222  tJ.  S.  300,  311,  56 

,9jRe  Lipke,  98  Fed.  97Q.        ,  L.   ed.  208;   215;   Be  Isaac  Harris 

'§633.     130    St.    at    L.    544,    as  Co,,  173  Fed.  7?5. 
amended  32  St  at  L.  279,  34  St.^at 
L.  207, '36  St.ali  L.  8'38.     ''       ' 
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or  can  be  served.*  A  Court  of  Bankruptcy  has  jurisdiction 
upon  a  summary  application  to  issue  an  injunction  in  aid  of 
its  jurisdiction.*  In  a  single'  case,  it  was  held  that  a  Oourt  of 
Bankruptcy  might,  before  a  petition  in  bankruptcy  was  filed, 
issue  an  injunction  to  preserve  the  status  quo  until  the  filing 
of  such  ..petition.^  It  has  been  held  that  a  State  court  cannot 
grant  stich  an  injunction.''  It  seems  that  this  doctrine  does  not 
prevent  the  issue  of  such  an  injunction  in  a  suit  where  the 
State  or  Federal,  court  has  jurisdiction  upon  other  grounds.' 
Between  the  time  of  the  filing  of  the  petition  and  the  adjudi- 
cation in  bankruptcy,  the  Court  of  Bankruptcy  may  enjoin 
^11  persons  within  its  jiirisdictipn  from  committing  any  act 
that  will  interfere  with  the  due  administration  of  the  estate,' 


*  Acme  Harvester  Co.  y.  Beekman 
I^umber  Co.,  222  U.  S.  300,  311,  56 
L.  ed.  208,  ;215,  Prior  to  the  amend- 
ment of  1910  (36.Sti  at  ,Li  ;838), 
it  was  iheld  that  a  Court  of  Bank- 
ruptcy had  ho  ancillary  jurisdiction 
to  issue  an  injunction  in  aid  of 
bankruptcy  proceedings  in  another 
•district,  except  in  a  plenary  suit,  of 
which  it  otherwise  had  jurisdiction. 
Re  Williams,  120  -  Fed.  38,  9  Am. 
B.  E.  741;  Remington  on  Bankrupt- 
-cy,  §  1812.  Compare  Horskins  v. 
Sanderson,.  132  Fed.  415,  13  Am.  B. 
R.  lOK  But  see  Be  Peiser,  115  Fed. 
199,  7  Am.  B.  R.  690. 
■  s  White  V.  Schloerb,  178  U.  S;.542, 
44  L.  ed.  1183;  Wall  v.  Cox,  181  U. 
S.  244,  45  L.  ed.  845 ;  Remington  on 
JBankruptcy,  §§  359,  1901;  Branden- 
burg on  Bankruptcy,  §  683. 

8  Blake  v.  Francis-Valentine,  Co., 
89  Fed.  691.  But  see  Re  OgleSj  93 
Fed.  426.  For  the  dissolution  of  an 
injunction  for  laches,  see  Be  Lederer, 
125  Fedi  96;  Be  Latimer,  141  Fed^ 
■655.  .  It  has  been  said  that  whether 
a  judgment  against  the  bankrupt  is 
discharged  should  be  raised  by 
pleading  the  discharge  in  a  proceed- 
ing, to  enforce  the  same,  rather  than 
by  a  petition  in  the  court  of  bank- 


ruptcy for  an  injunction  against  the 
judgment  creditor.  Hellman  v. 
Goldstone,  C.  C.  A.,  161  Fed.  913. 
Where  it  is  necessary  in  order  to 
enforce  security  not  affected  by  the 
bankruptcy  proceedings,  the  creditor 
will  be  allowed  to  proceed  to  judg- 
ment, although  he  may  be  enjoined 
from  enforcing  the  same  except 
against  such  security.  Re  Mercedes 
Import  Co.,  C.  C,  A.,  166  Fed.  427 ; 
Be  Maaget,  173  Fed.  232.  The  court 
refused  to  enjoin  the  enforcement 
of  an  interlocutory  judgment  direct- 
iiig  a  bankrupt  to  account  for  the 
infringement  of  a  patent  which  had 
been  entered  prior  to  his  adjudica- 
tion, and  refused  to  direct  the  re- 
ceiver or  trustee  to  appear  or  take 
any-action  in  the  same.  Am.  Graph- 
ophone  Go.  v.  Leeds  &  Catlin  Co., 

174  Fed.  158 ;  Be  Leeds  &  Catlin  Co., 

175  Fed.  309. 

7  Victor  V.  'Lewis,  38  Appj  Div. 
(N.  Y.).  316,  1  Am.  B.  R.  .667; 
Clothing  Co.  v.  Hazle,  126  Mich. 
262,  6  Am.  B.  R.  265;  Ellis  v.  Hays 
Saddlery  &  Leather  Co.,  65  Kan. 
174,  8  Am.  B.  R.  109. 

8  Remington  on  Bankruptcy,  § 
917. 

9  Be  Hornstein,  122  Fed.  266,  10 
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Such  an  injunction  may  be  issued  against  thfe  bankrupt.*"  The 
court  may  enjoin  litigation  in  the  State  court  by'  one  who 
has  applied -to  the  Court  of  Ba.nkruptcy  for  relief  in  connection 
therewith.'-*     It  has  been  held  that   an  adverse  claimant 


m 


Am.  B.  E.  308;  iSe  Krinsky  Bros., 
112  Fed.  972,  7  Am.  B.  k'  535; 
Beach  v.  Macon  Grocery  Co.,  C.  C. 
A.,  116  Fed.  143,  8  Am.  B.  E.  751; 
lie  Goldberg,'  117  Fed.  692,  9  Am.  B. 
E.  156 ;  Re  Weinger,  Bergman  &  Co., 
126  Fed.  875,  11  Am.  B.  E.  424;  Re 
Hines,  144  Fed.  147,  16  Am.  B.  E. 
538;  Eemington  on  Bankruptcy;  §" 
359.  Concerning  injunctions  against 
the  prosecution  of  suits  in  the, State 
courts  it  was  said  by  Judge  Hand, 
in  a  case  in  which,  the  author  was 
counsel :  "To  stay  the  suit  could  on- 
ly be  because  of  some  distrust  in  th^ 
ability  of  the  State  court  or  its  loy- 
alty to  the  act  of  Congress.  Un- 
doubtedly the  very  existence  of  any 
Federal  court  does  presuppose  that 
State  courts  will  not  bfe  free  from 
local  bias,  but  it  is  one  thing^.to  pro- 
vide means  to  litigants  for  avoiding 
that  bias  and  another  to  intervene 
for  that  reason  in  the  very  opera- 
tion of  a  court  already  begun^  Even 
the  latter  power  does  exist  {Re  He- 
cox,  164  Fed.  823;  Hooks  v.  Al- 
dridge,  145  Fed.  865;  New  Eiver 
Coal  Land  Co.  v.  Euffner  Bros.,  165 
Fed.  881'),  but  its  existence  does  hot 
mean  it  ought  always  to  be  exer- 
cised, and  in  fact  it  ought  to  be  very 
sparingly' exercised,  rather'  after  the 
analogy  of  habeas  corpus  (Ex  parte 
Eoyall,  117  U.  S.  254,  29  L.  ed. 
872).  Indeed,  n'othing  more  quickly 
makes  contempt!  for  law  than  to 
have  judges  each  catching  at  juris- 
diction, ■  and  nothing  more  quickly 
breeds  confidence  than  if  judges  real- 
ly trust  in  each  other;  It  shows 
rather  a  martial  than  a  judicial  vig- 
or to  assert  such  a  jurisdiction'  and, 
unless   it  be  unavoidable,   it  ought 


not  to  be  used."  fie  United  Wire-, 
less  Tel.  Co.,  196  Fed.  153.  Since 
the  court  of  bankruptcy  has  juris- 
diction to  marshal  liens  upon  land 
within  its  possession  and  to  sell  the 
same  free  of  encumbrances,  it  may, 
in  aid  thereof,  enjoin  the  prosecution 
of  suits  in  State, courts  for  the  fore- 
closure of  liens  brought  within  four 
months  before  the  institution  of  the 
bankruptcy  proceedings.  Re  Dana, 
C.  C;  A.,  167  Fed.  529;  but  such  an 
injunction  should  not  extend  to  the 
State  court  or  judge,  unless  in  case 
of  iinperative  necessity,  the  power 
to  enjoin  such  court  or  judge  even 
then  being  doubtful.  Ibid.  Of.  Vir- 
ginia I.  C.  &  C.  Co.,  V.  Olcott,  C. 
C.  A.,  197  Fed.  730.  For  cases 
in  which  the  court  refused  to  enjoin 
sales  by  State  receivers,  see  Re  Ster- 
lingworth  Ey:  Supply  Co.,  165' Fed. 
267 ;  Re  Edward  Ellsworth  Co.,  17» 
Fed.  699.  The  court  refused  an  in- 
junction against  the  conveyance 'by 
the  bankrupt  and  his  wife  of  real 
estate  of  which  they  were  seized  as 
tenants  of  the  entity,  since  it  had 
no  jurisdiction,  over  the  wife  and  a 
conveyance  by  the  bankrupt  eould 
not  affect  the  title  of  the  trustee. 
Re  Beihl,  197  Fed:  870.  A  Court  of 
Bankruptcy  has  enjoined  replevin 
proceedings  brought  in  a  State  court, 
at  about  the  same  hour  of  the  day 
when  the  petition  in  bankruptcy  was 
filed.  Re  Weinger,  Bergman  &  Co., 
126  Fed.  875,  11  Am.  -B.  E:'.424. 

"lOffe  Hines,  144  Fed.  147,  16  Am. 
B.  E.'538;  Eemington  on  Bankrupt- 
cy, § '364. 

11  Mitchell  'Storebuilding  Co.  v. 
Carroll,'  G.  C.  A.,  193  Fed.  616. 
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possession  of  the  property  may  be  enjoined  from  interfering 
with  the  status  quo  prior  to  the  adjudication  in  bankruptcy.^* 
In  an  extraordinary  case,  secured  creditors  may  be  enjoined 
from  selling  property  pledged  to  them ;  '*  but  not  in  the  absence 
of  clear  proof  of  fraud  or  oppression.^*  The  court  will  rarely 
enjoin :  the  foreclosure  of  a  lien  obtained  by  mortgage ;  ^'  the 
prosecution  of  a  cause  of  action  not  dischargeable  in  bank- 
ruptcy;" the  enforcement  of  any  lien  obtained  by  judicial 
process  more  than  four  months  before  the  institution  of  the 
bankruptcy  proceedings,"  or  covering  exempt  property ; ''  or  a 
suit  against  the  bankrupt  and  strangers  to  the  proceedings.^* 
Injunctions  will  usually  be, granted  against  the  enforcement  of 
liens  which,  it  is  claimed,  are  vacated  by  the  bankruptcy  pro- 
ceedings.*" After  the  adjudication  in  bankruptcy,  restraining 
orders  may  be  issued,  under  circumstances  similar  to  those 
which  would  authorize  the  issue  of  an  injunction  in  proceedings 
prior  to  such  adjudication,  and  .also  in  aid  of  the  collection  and 
sale  of  the  assets.*^    It  has  been  held  that  injunctions  may  thus 


18  Re  Currier,  Referee  Hotchkiss, 
5  Am.  B.  E.  639;  Eemingtpn  on 
Bankruptcy,  §  365.  See  Re  Horn- 
stein,  122  Fed.  266. 

iSiSe  Mertens,  C.  C.  A.,  144  Fed. 
818,  15  Am.  B.  R.  362,  134  Fed.  101, 
14  Am.  B.  R.  226,  231;  Remington 
on  Bankruptcy,  §  365;  John  Mat- 
thews, Inc.  V.  Knickerbocker  Tr.  Co.; 
C.  C.  A„  192  Fedv  557. 

l*Hiscock  V.  Varnick  Bajik,  206 
U.  S.  28,  51  L.  ed.,945, 18  Am.  B.  ,R. 
9 ;  s.  c,  as  Re  Mertens,  C.  C.  A.,  144 
Fed.  818,  15  Am.  B.  R.  362,  134  Fed. 
101,  14  Am.  B.  R.  226,  231;  Re 
Mayer,  C.  C.  A.,  157  Fed.  836;  Rem- 
ington on  Bankruptcy,  §§  365,  765, 
1913;  Re  Ironclad  Mfg.  Co.,  C.  C.  A., 
192  Fed.  318. 

isi?e  Lattimer,  174  Fed.  824;  Re 
Ro]irer,,177Fed.  381, 

16  Re  Monroe,  195  Fed.  817. 
."iJe  Shinn,  185  Fed.  990;  Re  Ar- 
den,  188  Fed..  475.    See  New  River 
Fed.  Prac.  Vol.  II.— 132. 


Coal  Land  Co.  v.  Ruifner  Bros.,  C. 
C.  A.,  165  Fed.  881. 

ISiJe  Driggs,  171  Fed.  897; 'Be- 
Sims,  176  Fed.  645;  wages  previous- 
ly earned.  In  the  latter  case,  an  in- 
junction was  granted  against  the 
collection  by  the  judgment  creditor 
of  wa,ges  earned  subsequent  to  the 
proeeedijig,  -  See  Re  Monroe,  195 
Fed.  817. 

iSiSe  Bluestone  Bros.,  174  Fed. 
53;  Re  United 'Wireless  Tel.  Co.,  196 
Fed.  153,  a  stockholders'  suit  against 
the  bankrupt  corporation  and  its  di- 
rectors, in  which  the  writer  was 
counsel. 

20  Re  Homstein,  122  Fed.  266,  10 
Am.  B.  R.  308,  a,  judgment  within 
f pur  months;  Re  Donnelly,  188  Fed. 
1001,  a  preferential  mortgage;  Re 
Ransford,  C.  Q.  A.,  194  Fed.  658. 

81  White  V.  Schloerb,  178  U.  S. 
542,  44.L.  ed.  1183;  Wall  v.  Cox,  181 
U.  S.  244,  45  L.  ed.  845;  Re  Pittel- 
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be  issued  against  adverse  claimants,  forbidding  tbeni  from 
transferring  property  in  their  possession,  in  order  to  preserve 
the  status  quo  until  proper  proceedings  or  applications  can  be 
instituted  in  the  appropriate  tribunals,  although  the  Court  of 
Bankruptcy  might  not  itself  have  jurisdiction  over  such  pro- 
ceedings.^* The  provision  of  the  Eevised  Statutes  forbidding 
injunctions  to  stay  proceedings  in  a  court  of  a  State  expressly 
excepts  "cases  where  such  injunction  may  be  authorized  by  any 
law  relating  to  proceedings  in  bankruptcy."  *'  A  District 
Court  may  enjoin  the  prosecution  of  an  action  of  replevin,** 
or  sequestration,*'  instituted  after  the  adjudication  in  bank- 
ruptcy and  the  appointment  of  a  referee;  and  an  action  of 
replevin  before  the  adjudication  to  recover  property  in  the 
possession  of  a  receiver  in  bankruptcy.*^  It  has  enjoined  inter- 
ference with  the  property  of  the  alleged  bankriapt  by  himself ;  *'' 
by  his  assignee  in  insolvency ;  *'  by  the  vendee  of  his  assignee 
in  insolvency,  who  had  bought  after  the  adjudication  in  bank- 
ruptcy ;  **  by  the  vendee  of  his  assignee  in  insolvency,  who 
had,  bought  under  suspicious  circumstances  within  four  nionths 
before  the  petition  in  bankruptcy  was  filed,  and  who  had  there- 
after obtained  a  writ  of  sequestration  from  a  State  court ; '" 
by  "a  State  sheriff,  who  had  made  a  levy  .within  four  months 
before  the  filing  of  the  petition ;  ^*  by  a  receiver  appointed  by 

kow,  92  Fed.  901,  1  Am.  B.  E.  472;-  2*  White   v.   Schloerb,   178   U.   S. 

Re  Kimball,  97  Fed.  29,  3  Am.  B.  R.  542,  44  L.  ed.  1183. 

161;    Bear  v.   Chase,   C.   C.   A.,   99  25  fie  Whitener,  C.  C.  A.,  105  Fed. 

Fed.  920,  3  Am.  B.  E.  746;  Re  Eus-  180. 

sell  &  Birkett,  101  Fed.  248,  3  Am.  26  Murphy  v.   John   Hofman   Co., 

B.  R.  658;  Re  Emslie,  C.  C.  A.,  102  211  U.  S.  562,  S3  L.  ed.  327. 

Fed.  292,  4  Am.  B.  E.  126;  Reming-  27  So.  L.  &  Tr.  Co.  v.  Benbow,  96 

ton  on  Bankruptcy,  §  1901.  Fed.  514.  ' 

22  Re  Jackson,  94  Fed.  797,  2  Am.  28  Re  Sievers,  91  Fed.  366;  Davis 
B.  E.  501 ;  Re  Smith,  113  Fed.  993,  v.  Bohle,  C.  C.  A.,  92  Fed.  325 ; 
8  Am.  B.  E.  55;  Re  Miller,  118  Fed.  Re  Gutwillig,  C.  C.  A.,  92  Fed.  337; 
360,  9  Am.  B.  E.  274 ;  Re  Jersey  Is-  Eumsey  &  Sikemier  Co.  V.  NoVelty 
land  Packing  Co.,  C.  C.  A.,  2  L.R.A.  &  Mach.  Mfg.  Co.,  99  Fed.  699. 
(N.S.)  560,  138  Fed.  625,  14  Am.  B.  29  Wall  v.  Cox,  181  U.  S.  244,  46 
R.  689;    Re  Norris,    177    Fed.   598.  L.  ed.  845. 

Remington  on  Bankruptcy,  §  1905.  80  Re  Whitener,  C.  C.  A.,  105  Fed. 

Contra,  Re  Ward,  5  Am.  B.  R.  215.  180. 

23  XT.  S.  R.  S.,  §  720.    See  supra,  si  Clarke  v.  Larremore,  188  U.  S. 
§§  211,  268,  270.  486,  47  L.  ed.  555,  3  Sup.  Ct.  363; 
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a  State,  ifeourt:  in  proceedings  supplementary  to  execution,  sev- 
eral years  tef ore  the  institutioii  of  the  bankruptcy  proceedings, 
but  who  had  not  previously  taken  possession ;  *^  by  a  chatt^ 
mortgagee^  1  vi^ho  had  taken  possession  before  the  bankruptcy 
proceedings;^^  but  not  by  municipal-  officers  engaged  in  col- 
lecting taxes.'*  Injunctions,  have  also  been  granted  against 
the  prosecution  in  a  State,  court  of  summary .  proceedings  to 
oust  a  tenant  in  possession,'*  or  a  suit  of  ejectment  by  a  land- 
lord ; ''  of  iproceedings  supplementary '  to  execution  by  a  cred- 
itor;" and  of  an  action  of  trover  against  a  trustee  for  selling 
property  in  obedience  to  the  order  of  the  court  of  Bankruptcy.'* 


affirming  Be  Kenney,  C.  C.  A.,  105 
F,ed.  897 ;  Re  Michel,  6  Fed,  706 ;  Re 
Gutwillig,  90  Fed.  481;  Re  Vast- 
binder,  132  Fed.  718.  Cdnira,  Re 
Easley,  93  Fed.  419.  It  was  held, 
however,  that  attaching  creiiitprs 
and  a ;  ;receiyer  appointed  at  their  . 
instance  by  State  court  ^hould  .not 
be'  enjoined  before  they  had  been 
servfed  with  process  or  voluntarily 
appeared.  Re  Ogles,  93  Fed.  426. 
And  see  Tennessee  Producer  Mar- 
ble Co.  V.  Grant,  C.  C.  A.,  135  Fed. 
322. 

88  So.  L.  &  Tr.  Go.  v.  Benbow,  96 
Fed.  514.   .  ■.  :  ■ 

S3  Re  Nathan,  92  Fed.  590.  It  was 
held  otherwise,  when  .  the  chattel 
mortgagee  had  taken  possession;  be- 
fore the  filing  of.  the  petition  in 
bankruptcy;  and  thereafter  brought 
a  foreclosure  suit  against  the  bank- 
rupt and  his  trustee  in  bankruptcy 
in  a  State  court.  Heath  v.  Shaffer, 
93  Fed.  647.  See,  also, .  Be  Rock- 
wood,  91  Fed.  363.  Where  a  mort- 
gagee of  real  property  had  obtained 
a  judgment  of  foreclosure  and  Sale 
in  a  State  court  before,  the  institu- 
tion of -the  proceedings  in  bankrupt- 
cy, and  I  it  appeared  that  there .  was 
no  surplus,  an  in>junotion  was '-re- 
fused.   Be  HoUowayi  93  Fed.  .638. 

siBe  Duryee,  2  Fed.  68. 


36  Re  Schwartzman,  167  Fed.  399 ; 
Re  Kimmel,  18"3  Fed,  665. 

36  Be  Chambers,  Calder  &  Co.,  98 
Fed.  865.         "       ' 

31  Re  Kletchka,  92  Fed.  901;  Re 
William  E.,De  Lany  &  Co.,  ]24  Fed. 
280.  Bui;  see  Be  Monroe,  .195  Fed. 
817.  But  the  continiianee  of  such 
proceedings  so  far  as  they  relate  to 
exempt  property  has  been  allowed. 
Re  Driggs,  171  Fed.  897;  Re  Sims, 
176  Fed.  645.  In  Re  Van  Buren, 
164  Fed.  883,  such  proceedings 
against  a  bankrupt's  salary  were 
enjoined,  iut  the  court  impounded 
the  percentage  to  which  a  creditor 
would  otherwise  have  been  entitled 
until  the  right  to  a  discharge  had 
been  determined. 

Si  Re  Mertens,  131  Fed.  507.  A 
Court  of  Bankruptcy  has  jurisdic- 
tion :  to  determine  whether  a  debt  is 
of  such  a  character  as  is  released  by 
a  discharge  in  bankruptcy;  and  to 
grant  an  .injunction  against  a  prose- 
cution 4n  a  State  court  pending 
bankruptcy  proceedings  to  collect 
such  a  debt ;  ..and  to,  enjoin  the  execu- 
tion of  prQcess  issued  bejEore  or  after 
judgment  in  such  a,  suit,  I^nott  v. 
Putnam,  107  Fed.  907,  and  of  con- 
tempt proceedings  to  enforce  a  judg- 
ment that ,  woul4  be  noillified  by  a 
.discharge  in  bankruptcy.   Re  ^^dler. 
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A  Court  of  Bankruptcy  cannot  enjoin  a  sale  under  a  judgment 
of  a  State  court,  entered  more  than  four  months  before  the  ad- 
judication in  bankruptcy,  where  the  execution  was  levied  before 
such  adjudicatioii.'^  It  has  been  held  that  a  Court  of  Bank- 
ruptcy cannot  enjoin,  even  in  a  plenary  suit,  an  action  by  a 
stranger  to  the  proceedings  against  the  marshal  for  a  seizure 
under  a  warrant  of  a  Court  of  Bankruptcy,  when  the  plaintiff 
at  law  files  an  answer  disclaiming  any- interest  in  the  goods 
held  by  the  trustee  and  alleging  an  election  to  rely  upon  his 
remedy  in  the  State  court.*"  It  has  been  held:  that  an  action 
of  replevin,  instituted  before  the  filing  of  the  petition,  cannot 
be  enjoined;*^  that  the  plaintiff  cannot  be  obliged  to  try  his 
title  before  the  referee  in  bankruptcy ;  **  and  that  an  action 
of  replevin  begun  while  the  goods  are  in  the  possession  of  the 
bankrupt,  after  the  filing  of  the  petition,  but  before  adjudi- 
cation, cannot  be  enjoined**  when  no  receiver  has  been  ap- 
pointed.** It  has  been  held :  that  an  action  for  damages  against' 
a  receiver  individually  should  not  be  enjoined,  although  it  is 
founded  upon  acts  committed  by  him  in  his  official  capacity ;  ** 
that  the  Court  of  Bankruptcy  will  not  enjoin  an  action  brotight 

C.  C.  A.,  144  Fed.  659.     The  deter-  judgment  after  proceedings  in  bank- 

mination   of  the   State  court  upon  ruptcy  begun,  but  before  adjudica- 

the  question  is  not  conclusive;  Knott  tion,  it  being  uncertain  whether  the 

V.  Putnam,  107  Fed.  907,  and  even  trustee  in  bankruptcy,  when  appoint- 

if  the  District  Court  errs  in  grant-  ed,  could  enforce  the  liability  of  the 

ing  such  an  injunction,  its  order  is  stockholders  until  the  creditors  had 

not  void.    It  must  be  respected,  and  reduced  their  claims  to  judgments; 

will  be  enforced  until  it  is  reversed  but  proceedings   on   the   judgments 

or  set  aside.    Wagner  v.  U.  S.,  C.  C.  will  be  enjoined,  and  ojily  one  pro- 

A.,  104  Fed.  133.     Creditors  of  an  ceeding   allowed   for  the  benefit   of 

insolvent   New   Jersey   corporation,  all,  with  the  trustee  a  party  there- 

who  claim  to  have  causes  of  action  to.    Remington  Automobile  &  Motor 

against     certain     stockholders     by  Co.,  119  Fed.  441. 

virtue  of  Laws  N.  J.  1896,  c.  185,  '» Be  Shoemaker,  112  Fed.  648. 

§§  21,  48,  49,  which,  if  the  insolv-  «  McLean  v.  Mayo,  113  Fed.  106. 

ency     had     not     intervened,     could  41  Be  Neely,  C.  C.  A.,  113  Fed.  210. 

only  have  been  enforced  by  a  Cred-  *^  Ibid.     See  Be  Eudnick  &   Co., 

itors'  bill  after  a  judgment  at  law  158  Fed. -223. 

had  been  obtained  against  the  cor-  *8  Ee  Wells,  114  Fed.  222. 

poration,  execution  issued,  and  re-  **  Be  Briskman,  132   Fed.  201. 

turned  unsatisfied,  ought  not  to  be  *i  Be  Kalb  &  Berger  Mfg.  Co.,  C. 

rest'-ained    from    prosecuting    their  C.  A.,  165  Fed.  895. 
claims   against   the  corporation   to 
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against  its  :Feceivers,  without  its  permission,  for  an  act  or  trans- 
action of  his  in  carrying  on  the  business  connected  with  the 
property  in  c];iarge;*'  but  that,  when  the  receiver  does  not 
carry  on  any  business  connected  with  the  property  in  his  charge, 
an  action  against  him,  in'  his  official  capacity,  for  an  act  done 
in  connection  with  the  same  should  be  enjoined ;  *''  and  that 
such  is  an  act  which  relates  solely  to  the  care  and  preservation 
of  the  property  by  an  ari-angement  for  the  storage  of  machinery 
of  the  bankrupt's  estate.*' 

The  referee  may  issue  such  an  injunction  or  restraining  order 
in  ordinary  cases ;  *^  but  he  cannot  enjoin  the  proceedings  of  a 
court  or  of  an  officer  thereof. °''  It  has  been  intimated  that  a 
referee  cannot  enjoin  persons  from  proclaiming  their  adverse 
claims  to  bidders  at  a  sale  under  the  orders  of  a  Oourt  of  Bank- 
ruptcy, or  from  threatening  proceedings  against  such  pur- 
chaser.*^ Such  an  injunction  .should  be  prayed  in  a  petition 
filed  in  the  proceedings  in  bankruptcy,  which,  after  adjudica- 
tion, is  usually  filed  with  the  referee,  except  in  cases  where  a 
court  or  an  officer  thereof  is  to  be  restrained.  Before  adjudi- 
cation, it  should  be  filed  with  the  clerk  of  the  Court  of  Bank- 
ruptcy.** 

It  has  been  held  that,  if  the  petition  is  properly  entitled,  it 
need  contain  no  allegations  to  show  that  the  proceedings  in 
banlcruptcy  are  pending  within  the  district.*'  It  should  be 
verified;  but  the  verification  may  be  made  by  an  attorney, 
where  the  papers  show  that  the  residence  of  the  petitioners  is 
distant  and  state  the  reason  for  the  attorney  so  verifying  the 
same.** 

46i?e  Kelly  Dry  Goods   Co,   102  60  General  Order  XlljiJe  Steuer, 

Fed.  747;  Re  Kanter  &  Cohen,  121  104  Fed.  976,  5  Am.  B.  R.  209;  Re 

Fed.  984,  58  C.  C.  A.  260;  Re  Smith,  Siebert,  133  Fed.  781,  13  Am.  B.  R. 

121    Fed.    1014;    Act   of   March   3,  348. 

1887,  c.  373,  §  2,  24  St.  at  L.  554;  il  Be  Rochford,  C.  C.  A.,  124  Fed. 

supra,  §  314.  182,  10  Am.  B.  R.  608. 

« Re  Kalb  &  Berger  Mfg.  Co.,  C.  B*  Remington    on    Bankruptcy,   § 

C.  A.,  165  Fed.  895.  1919. 

48  Ibid.  *'«e  Goldberg,   117   Fed.  692,   9 

49  Be  Booth,  96  Fed.  943,  2  Am.  Am.  B.  R.  156. 

B.  R.  770;  Re  Adams,  134  Fed.  142,  t*Re  Goldberg,  117   Fed.  692,  9 

14   Am.   B.   R.   23;    Remington   on      Am.  B.  R.  156. 
Bankruptcy,    §    207.     But    see    Be 
Benjamin,  140  Fed.  320. 
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Under  ordinary  circumstances,  notice  of  the,,  filing  of  the 
petition  and  of  the  application  should  be,  given  to  the  parties 
against  whom  the  injunction  is  sought ; '°  hut  to  avoid  irrepar- 
able injufjj  the  injunction  may  be  issued  vyithout  notice;'^ 

§  634.  Receivers  in  bankruptcy.  A  Court  of  Bankruptcy 
has  power  to  "appoint  receivers  or  the  marshals,  upon  appli- 
cation of  parties  in  interest,  in  case  the  court  shall  find  it  abso- 
lutely necessary,  for  the  preservation  of  estates,  to  take  charge 
of  the  property  of  bankrupts  after  the  filing'  of  the  petition 
and  until  it  is  dismissed  or  the  trustee  is  qualified,"  and  to 
"authorize  the  business  of  bankrupts  to  be  conducted  for  limited 
periods  by  receivers,  the  marshals,  or  trustees,  if  necessary  in 
the  best  interests  of  the  estates,  and  allow  such  of&cers  ad- 
ditional compensation  for  said  services,  but  not  at  a  greater 
rate  than  in  this  Act  allowed  trustees  for  similar  services."  ^ 
"Whenever  a  petition  is  filed  by  any  person  for  the  purpose  of 
having  another  adjudged  a  bankrupt,  and  an  application  is 
made  to  take  charge  of  and  hold  the  property  of  the  alleged 
bankrupt,  or  any  part  of  the  same,  prior  to  the  adjudication 
and  pending  a  hearing  on  the  petition,  the  petitioner  or  appli- 
cant shall  file  in  the  same  court  a  bond  with  at  least  two  good 
and  sufiicient  sureties  who  shall  reside  within  the  jurisdiction 
of  said  court,  to  be  approved  by  the  court  or  a  judge  thereof, 
in  such  sum  as  the  court  shall  direct,  conditioned  for ,  the 
payment,  in  case  such  petition  is  dismissed,  to  the  respondent, 
his  or  her  personal  representatives,  all  costs,  expenses,  and 
damages  occasioned  by  such  seizure,  taking,  and  detention  of 
the  property  of  the  alleged  bankrupt.  If  such  petition  be  dis- 
missed by  the  court  or  withdrawn  by  the  petitioner,  the  re- 
spondent or  respondents  shall  be  allowed  all  costs,  counsel 
fees,  expenses,  and  damages  occasioned  by  syich  seizure,  taking, 
or  detention  of  such  property.  Counsel .  fees,  costs,  expenses, 
and  damages  shall  be  fixed  and  allowed  -  by  the  court,  and 
paid  by  the  obligors  in  such  bond."*  Receivers  in  Bankruptcy 
are  usually  appointed  by  the  court  through  a  judge  thereof. 

55  Re  Steuer,  104  Fed.  976,  5  Am.  B.  R.  20,9 ;  Beach  v.  Macon  Grocery 

B.  R.  209;.  Beach  v.  Macon  Grocsery  12  Am.  B.  R.  626;    Remington  on 

Co.,  0.  C.  A.,  116  Fed.  143,  8  Am.  Bankruptcy,  §  1921.,, 

B.  R.  751.  §  634.     l  30   St.   at  L.    544,   545. 

66iSe  Steuer,  104  Fed.  976,  5  Am.  2  30  St.  at  L.  544,  §  3e. 
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The  referee  may  appoint  tke  receiver  after  the  general  order 
of  reference  to  him  has  been  made,'  and  also  upon  the  i'eceipt 
of  the  certificate  of  the  clerk  that  the  judge  is  absent  or  unable 
to  act.*  The  appointment  of  a  receiver  is  an  extraordinary 
remedy,  and  it  was  the  intention  of  the  statute  that  it  should 
be  rarely  made.*  Ordinarily,  notice  of  the  appointment  should 
be  given  to  the  bankrupt®  and' to  a  receiver  of  his  property 
who  has  been  appointed  by  the  State  court.''  In  an  extraordi- 
nary case,  the  appointment  may  be  made  without  notice  to  the 
bankrupt.'  Notice  to  the  creditors  is  not  necessary.'  Where 
property  is  in  the  custody  of  a  receiver  appointed  by  a  State 
court,  the  court  of  bankruptcy  should,  not,  before  an  adjudi- 
cation, appoint  a  receiver  of  the  same."  Where  the  property 
is  in  the  custody  of  an  assignee  appointed  in  insolvency  pro- 
ceedings imder  a  State  statute,  no  receiver  should  be  appointed 
over  the  same,  except  under  extraordinary  circumstances.^* 
After  an  adjudication  of  bankruptcy,  it  has  been  held. that  a 
receiver  appointed  by  the  State  court  may  be  ordered  to  deliver 
possession  to  a  receiver  in  bankruptcy.''*    It  has  been  held  that 


3  Re  Florckeri,  107  Fed.  241.  The 
courts  should  not  appoint  receivers 
who  are  selected  by  the  alleged  bank- 
rupt; and  if  named  at  his  instance, 
upon  the  discovery  of  that  fact, 
they  should  be  removed;  but,  it  has 
been  held  tiat  that  is  no  ground  for 
the  dismissal  of  the  petition.  Bir- 
mingham Coal  &  Iron  Co.  v.  South- 
ern Steel  Co.,   160  Fed.   212."  ' 

4  Be  Kelly  Dry  Goods  Co.,  102 
Fed.  747. 

SRe  Rosenthal,  144  Fed.  548;  T. 
S.  Faulk  &  Co.  V.  Steiner,  Lobman 
&  Frank,  C.  C.  A.,  165  Fed.  861.  Af- 
ter adjudication,  the  necessity  for 
the  appointment  of  a  receiver  ia 
more  easily  demonstrated.  Re  Hud- 
dleston,  167  Fed.  428. 

ST.  S.  Faulk  &  Co.  v.  Steiner, 
Lobman  &  Frank,  C.  C.  A.,  165  Ffed. 
861,  «66.  Where  all  the  parties  in 
interest  are  before  the  court  and  the 
case  is  a  proper  one  for  a  receiver- 
ship, an  ex  parte  order  appointing  a 


receiver  will  not  be  vacated.  Re 
Standard  Cordage  Co.,  184  Fed.  166. 
See  §  317,  supra. 

t  Sidney  L.  Bauman  Diamond  Co. 
v.  Hart,  C.  C.  A.,  192  Fed.  498. 

SjBe  Francis,  136  Fed.  912;  af- 
firmed as  Latimer  Vi  McNeal,  C,  C. 
A.,  142  Fed.  451.    See  supra,  %  315. 

9  Re  Abrahamson  &  Bretstein,  1 
Am.  B.  R.  4f,  Referee  Moss,  New 
York;  Remington,  on  Bankruptcy, 
§  381. 

10  Re  Spalding,  (C.  C.  A.  Second 
Circuit)  May,  1905,  reported  in  Re 
Oakland  Lumber  Co.,  C.  C.  A.,  174 
Fed.  634,  637;  Re  Desrochers,  183 
Fed.  991 ;  Re  Standard  Cordage  Co., 
184  Fed.  156.  See  §§  52,  55,  59, 
supra. 

"Be  Rosenthal,  144  Fed.  548, 
549 ;  Re  Oakland  Lumber  Co.,  C.  C. 
A.,  174  Fed.  634;  Re  Wentworth 
Lunch  Co.,  C.  C.  A.,  191  Fed.  821. 

12  Re  J.  W.  Zeigler  Co.,  189  Fed. 
259.    In  that  case,  the  court  refused 
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a  referee  has  no  power  to  appoint  a  receiver  without  a  finding 
as  to  its  necessity.^'  The  petition  for  the  appointment  must 
show  such  necessity.^*  Facts  which  show  the  necessity  must 
be  therein  stated/*  and  the  petition  must  be  sworn  to.^*  An 
aiEdavit  merely  as  to  belief  was,  in  one  case,  held  to  be  insuffi- 
cient.^'' The  consent  of  the  bankrupt  to  the  appointment  of  a 
receiver  is  not  sufficient.^'  The  receiver's  'rights  date  from  the 
time  of  the  appointment.^'  It  is  customary  to  require  a  bond 
of  the  receiver.^"  A  receiver  in  bankruptcy  is  a  mere  custodian 
and  has  no  title  to  the  property  of  the  bankrupt,^^  Such  a 
receiver  cannot  sue  to  recover  a  preference ;  ^^  nor  to  set  aside 
a  fraudulent  transfer  of  the  bankrupt's  property ;  ^^  nor  can 
he  institute  proceedings  to  take  property  held  adversely  by  a 
stranger  to  the  proceeding.''*    It  has  been  said,  however,  "that 


to  puniah  the  State  receiver  for  re- 
fusal to  deliver  possession  of  the 
property  to  the  receiver  in  bank- 
ruptcy, when  he  acted  under  the  ad- 
vice of  counsel.  See  Re  Hecox,  C. 
C.  A.,  164  Fed.  823. 

13  Be  Rosenthal,  144  Fed.  548. 

14  Re  Rosenthal,  144  Fed.  548 ;  T. 
S.  Faulk  &  Co.  V.  Steiner,  Lob- 
man  &  Frank,  C.  C.  A.,  165  Fed. 
861.  A  showing  of  an  application 
for  a  voluntary  dissolution  of  the 
corporation  with  the  division  of  its 
assets  among  the  creditors  and 
stockholders  and  thatNthe  pla-nt  and  ■ 
factory  had  been  closed  to  save  cost 
and  running  expenses  when  the  com- 
pany  was  still  selling  its  products  in 
the  customary  way,  was  held  to  be 
insufficient.  Re  Standard  Cordage 
Co.,  184  Fed.  156. 

15  Re  Rosenthal,  144  Fed.  548; 
T.  S.  Faulk  &  Co.  v.  Steiner,  Lob- 
man  &  Frank,  C.  C.  A.,  165;  Fed. 
861. 

16  Re  Rosenthal,  144  Fed.  548,  T. 
S.  Faulk  &  Co.  V.  Steiner,  Lobman 
&  Frank,  0.  C.  A.,  165  Fed.  861,  867. 

il  Re  Rosenthal,  144  Fed.  548. 
,   18  T.  S.  Faulk  &  Co.  V.  Steiner, 


Lobman  &  Frank,  C.  C.  A.,  165  Fed. 
861. 

ISiJe  Erie  Lumber  Co.,  150  Fed. 
817;  Re  Alton  Mfg.  Co.,  158  Fed. 
367. 

80  Re  Alton  Mfg.  Co.,  158  Fed.  367. 

2liJe  Kelly  Dry  Goods  Co.,  102 
Fed.  747;  Booiiville  Nat.  Bank  v. 
Blakey,  107  Fed.  891,  47  C*  C.  A. 
43;  Re  J.  C.  Winship  Co.,  C.  C.  A., 
120  Fed.  93;  Re  Kolin,  C.  C.  A.,  134 
Fed.  557;  Re  Benedict,  140  Fed.  55. 

22  Boonville  Nat.  Bank  v.  Blakey, 
107  Fed.  891,  47  C.  C.  A.  43;  Frost 
v.  Latham  &  Co.,  181  Fed.  866. 

23  Guaranty  Title  &  Trust  Co.  v. 
Pearlman,  144  Fed.  550.  But  see 
Re  Fixen  &  Cq.,  96  Fed.  748.  It  has 
been  held  that  he  may,  in  defensive 
proceedings,  attack  the  validity  of 
a  chattel  mortgage,  because  of  a 
failure  to  file  the  same  as  required 
by  the  State  statute.  Re  Schmidt, 
C.  C.  A.,  181  Fed.  73,  76.  But  see 
Re  Dempster,  C.  C.  A.,  172  Fed.  353, 
357. 

24  fie  Kolin,  C.  C.  A.,  134  Fed. 
557;  Beach  v.  Macon  Grocery  Co., 
C.  C.  A.,  116  Fed.  143.  But  see  Re 
Dempster,  C.  C.  A.,  172  Fed.  353. 
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it  is  clearly  within  the  jurisdiction  of  the  court  appointing 
a  receiver  in  bankruptcy  to  authorize  him  to  institute  necessary 
actions  for  the  recovery  of  the  bankrupt's  property."  *'  In  one 
case,  he  has  been  authorized  to  take  possession  of  property 
held  adversely  pending  a  plenary  suit  to  be  subsequently  insti- 
tuted by  the  creditors  or  trustee  to  recover  the  same.*®  The 
court  will  grant  an  application  by  him  for  the  surrender  of 
property  not  held  adversely  in  cases  similar  to  those  in  which 
such  relief  is  given  to  the  trustee.*'  Relief  of  this  character 
will  not  be  granted  to  a  receiver  in  a  case  where  a  trustee  would 
not  be  entitled  to  the  same.*'  A  dispute  between  a  receiver;  in 
bankruptcy  aa4  a  stranger  to  the  proceeding  as  to  whether  a 
contract  was  made  between  them  for  the  purchase  by  the  latter 
of  property  of  the  estate,  is  a  '-'controversy  arising  in  bank- 
ruptcy proceedings,"  and  an  order  made  therein  is  reviewable 
by  appeal.*'  Where  a  receiver  had  deposited  money  in  a 
designated  depository,  it- was  held  that  the  court  of  bankruptcy 
had  no  summary  jurisdiction  to  compel  repayment  of  the 
same.*"  The  receiver  may  be  authorized  to  borrow  money  for 
the  purposes  of  any  busihess  which  he  has  been  directed  to 
continue.'^     Where  the  court  has  authorized  him  to  borrow  a 

85  Be  Fixen  &  Co.,  96  Fed.  748,  ten     evidence     of     his     authority. 

754;  per  Wellborn,  J.  Skubinsky  v.  Bodek,  C.  C.  A.,  172 

26JSe  Haiipt  Bros.,  153  Fed.  239.  Fed.  340. 

See  Dokken  v.  Page,  C.  C.  A.,  147  «»  Re  Greenberg,  C.  C.  A.,  175  Fed. 

Fed.  438.     See  Be  Schoenfield,  190  1020. 

X"ed.  53.  89i?e  J.  Jungmann  Inc.,  C.  C.  A., 

VI  Be  Muncie  Pulp  Co.,  C.  C.  A.,  186  Fed.  302.  Cf.  Be  C.  M.  Burk- 
139  Fed.  546 ;  Be  Rosenblatt,  143  halter  &  Co.,  179  Fed.  403.  But  see 
Fed.  663;  infra,  §  635.  It  was  held  Re  Vogt,  159  Fed.  317.  Where  a  re- 
that  an  alleged  bankrupt  could  not,  ceiver  took  possession  of  goods, 
by  the  mere  claim  that  they  would  which  it  was  claimed  that  the  bank- 
tend  to  incriminate  him  without  rupt  had  transferred  to  a  third  per- 
averring  any  facts  tending  to  sup-  «  son,  it  was  held  that  the  Court  of 
port  the  same,  prevent  an  order  for  Bankruptcy  might,  by  consent,  take 
the  delivery  of  his  account  books  to  jurisdiction  of  an  intervention  by 
a  receiver  appointed  to  carry  on  his  the  claimant  and  determine  his  title 
business.  Re  Rosenblatt,  143  Fed.  to  the  goods.  Dokken  v.  Page,  C.  C. 
663.  Contempt  proceedings  for  re-  A.,  147  Fed.  438. 
fusal  to  surrender  property'  to  an  80  Be  Bologh,  185  Fed.  825. 
agent  of  the  receiver  will  ordinarily  Si  Re  C.  M.  Burkhalter  &  Co.,  182 
te  dismissed,  unless  the  demand  is  Fed.  353.  See  §§  307,  309,  supra, 
made  by  a  person  who  presents  writ- 
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specific  sum  and  lie  borrows  more,  it  has  teen  said  that  creditors 
for  the  excess  are  not  entitled  to  any  preference  and  are  bound 
to  show  that  the  proceeds  of  the  loan  were  used  for  the  pur- 
poses of  the  receivership.'^  ,  It  has  been  held  that  a  receiver  is 
not  an  officer  who  mayihave  a  summary  examination  of  the 
bankrupt  or  any  other  person  concerning  the  former's  acts, 
conduct  or  property.''  ;  In  the  southern  district  of  New  York, 
such  examinations  have  frequently  been  granted.'*  It  has  been 
said  that  receivers  in  bankruptcy,  prior  to  an  adjudication, 
cannot  adjust  claims  nor  properly  defend  suits  upon  the  same ;  '^ 
but,  it  has  been  held  that  a  receiver  may  reject  a  lease.'* 
By  permission  of  the  court  he  may  adjust  a  controversy  con- 
cerning the  title  to  property  claiimed  to  belong  to  the  estate.''' 
Wherel  property  is  wrongfully  surrendered  by  the  receiver,  the 
court  of  biinkruptey  has  summary  jurisdiction  tp-  compel  the 
return  of  the  same."  A  receiver  in  bankruptcy  may  be  sued  in 
a  State  court  for  trover,  without  the  permission  of  the  court 
of  bankruptcy;'^  but,  without  such  permission,  an  action  of 
replevin  cannot  be  maintained  against  him.*°  A  suit  against 
the  receiver  or  bankr^upt  upon,  a  claim  provable  in  bankruptcy 

32  Be  C.  M.  Burkhalter  &  Co.,  182  of  the  court  upon  the  bond  running 
Fed.  353.  Where  a  receiver  in  bank-  to  him  as  payee,  for  the  benefit  of 
ruptey,  in  order  to  prevent  the  aban-  an  estate  in  banlcruptcy,  it  is  im- 
donment  of  worli,  paid  employees  of  material  whether  the  recovery  is  for 
a  sub-contractor  with  the  banlcrupt  the  benefit  of  a  receiver,  as  alleged 
their  wages  less  the  amounts  they  in  the  declaration,  or  of  some  other 
owed  another  for  supplies,  which  it  person  representing  the  estate, 
was  the  custom  of  the  sub-contractor  American  Bonding  Co.  v.  Allison,  C. 
to  withhold  and  pay  to  the  supply  C.  A.,  182  Fed.  810. 

man;   it  was  held  that 'he  did  not  3'' Oromen  v.  Talcott,  175  Fed.  261. 

thereby  incur   any   liability   to  the  38  Whitney  v.  Wenman,  198  U.  S. 

latter  for  the  amounts  due  him.  Re  539,  49  L.  ed.  1157,  25  Sup.  Ct.  778; 
Ferguson  Contracting  Co.,  0.  C.  A.,  Be  Sohermerhorn,  C.  C.  A.,  145  Fed. 
187  Fed.  940.  ,  *   341;    Be   McMahon,   C.   C.   A.,    147 

33  Skubinsky  v.  Bodek,   (C.  C.  A.      Fed.  684;  mfra,  §  635. 

Third  Circuit)   172  Fed.  332.     Con-  39  Be  Kanter  &  Cohen,  C.  C.  A.,, 

im,  Re  Fixen  &  Co.,  96  Fed.  748.  321  Fed.  984;  Re  Spitzer,  C.  C.  A., 

34  U.  S.  V.  Liberman,  176  Fed.  161.  130    Fed.    879;    R%    Speehler    Bros. 
3Bife  Heim  Milk  Product  Co.,  183  185  Fed.  311;  25  St.  at  L.  p.  436; 

Fed.  787.  supra  %  314. 

36  Plaut  v.  Gorham  Mfg.  Co.,  174  M  TJe    Russell    and    Birkett,    104 

Fed.  852.    In  an  action  by  the  Clerk       Fed.  248. 
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will  ordinarily  not  be  authorized,"  but,  it  has  been  held,  that 
the  owner  of  a  chattel  mortgage  should  be  allowed  the  right  to 
foreclose  the  same,  although  the  property  must  remain  in  the 
possession  of  the  receiver  pending  the  litigation.*^  And  where 
a  receiver  had  not  been  made  a  party  to  a  suit  against  the 
bankrupt  for  an  infringement  of  a  patent,  he  was  not  required 
to  furnish  an  account,  which'  had  been  decreed  prior  to  his 
appointment,  although  it  was  said  that  he  might  be  required  by 
subpoena  to  produce  the  books  before  the  master.*'  A  receiver 
may  be  ordered  to  sell  perishable  assets.**  Such  an  order  may 
be  made  by  the  referee  upon  the  certificate  by  the  clerk  of  the 
judge's  absence  or  disability.*'  A  receiver  cannot  sell  property 
which  is  not  perishable  or  rapidly  depreciating  in  value,  unless 
he  is  authorized  to  conduct  the  business  of  the  bankrupt.*® 
The  receiver  may  be  authorized  by  the  courts  at  least  after 
adjudication,  to  consent  to  a  sale  of  the  property  held  by  an 
adverse  claimant  with  a  stipulation  concerning  the  ultimate 
determination  of  their  respective  claims  to  the  proceeds  of.  the 
same.*'  The  Court  of  Bankruptcy  may,  by  summary  proceed- 
ings, compel,  the  completion  by  the  purchaser  of  the  contract . 
of'  sale.**  Upon  the  determination  of  the  claim  of  a  stranger 
to  a  certificate  of  stock  in  the  possession  of  the  receiver,  the 
court  ordered  the  latter  to  examine  the  books  of  the  bankrupt 
and  see  whether  there  were  any  preferred  customers,  to  whom 
he  was  obligated  to  deliver  certificates  of  the  same  stock,  and 
that  they  and  no  other  creditors  should  be  given  an  opportunity 

41  Re  Heim  Milk  Product  Co.,  183  that  an  order  authorizing  the  receiv- 

Fed.    787.  er  of  a  bankrupt  to  sell  perishable 

*8  Re  Victor  Color  &  Varnish  Co.,  property,   consisting  of  produce   in 

175  Fed.  1023.  storage,  "at  public  or  private  sale 

*3Am.  Graphophone  Cp.  v.  Leeds  within    his    discretion,    at'  current 

&  Catlin  Co.,  174  Fed.  158.  rates    without    notice,"    was    broad 

**  General  Order  XVIII.  enough  to  justify  a  sale  in  bulk  of 

4S  Re  Kelly  Dry  Goods  Co.,  102  all  of  the  property  in  the  hands  of  a 

Fed.  747.  warehouse    company    after    it    had 

*e  Re  Becker,  98  Fed.  407 ;  Re  been  offered  in  car  load  lots.  Smith- 
Kelly  Dry  Goods  Co.,  102  Fed.  747,  son  v.  Emmerson,  C.  C.  A.,  166  Fed. 
749;    Re  Desrochers,  183  Fed.  991.  96. 

The  sale  of  a  transfer  after  a  liquor  «  Ommen  v.  Talcott,  175  Fed.  261 . 

license    has    been    authorized.      Re  *8  Mason  v.  Wolkowich,  C.  C.  A., 

Becker,  98  Fed.  407.     It  was  held  10  L.E.A.(N.S.)   765,  150  Fed.  699. 
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to  be  keard  upon  the  application.*®  It  has  heen  said  that  a 
temporary  receiver  of  a  bankrupt  is  a  mere  custodian  with  au- 
thority only  to  inventory  and  receive  and  retain  the  assets,  and 
that  he  cannot  employ  an  expert  accountant  to  examine  the 
books,,  nor  employ  an  attorney,  -without  special  permission  of 
the  court.*'  It  has  been  held  that  the  attorney  for  one  of  the  ^ 
petitioners  in  a  proceeding  in  involuntary  bankruptcy  should 
not  be  employed  as  attorney  for  the  receiver,  except  under 
special  circumstances.*^  Ordinarily,  the  court  will  not  inter- 
fere with  the  di-scretion  of  the  receiver  in  the  selection  of  his 
attorney.*^  The  receiver  may  be  authorized  to  carry  on  the 
business  of  the  bankrupt  for  a  limited  period ;  *'  but,  it  has  been 
held,  that  the  expense  of  continuing  the  b:usiness  may  not  be 
paid  out  of  the  fund,  in  preference  to  a  lienor  thereupon,** 
unless  the  latter  consented  to  the  continuance,  of  the  business.** 
Receivers  may  be  authorized  to  borrow  money  and  to  issue 
receivers'  certificates.*^  It  has  been  held  that  siich  permission 
should  not  be  granted  by  a  referee.*''  Under  the  amendment  of 
1910,  he  might  apply  to  the  court  of  another  district  for  ancil- 
lary relief.*'  Before  that  statute,  it  was  held  that  a  receiver  in 
bankruptcy  had  no  power  outside  of  the  jurisdiction  which  ap- 

«i?e  A.  0.  Brown  &  Co.,  171  Fed.  ing   Co.,    333    Fed.   958;    Re    Clark 

254.  Coal  &  Coke  Co.,  173  Fed.  658.   For 

^0  Be  Leonard,  177  Fed.  503.  a  case  where  a  receiver  was  charged 

61  Be  Strobel,   160  Fed.  916;   Re  with  part  of  the  loss,  see  Re  Con- 
T.  E.  Hill  Co.,  C.  C.  A.,  159  Fed.  sumers'  Coffee  Co.,  162  Fed.  786. 
73,  77.  66  Re  Erie  Lumber  Co.,  150  Fed. 

62  Re  Champion  Wagon  Co.,  193  817.  It  was  held  that  a  lienor  was 
Fed.  1004.  It  was  held.:  that  the  not  estopped  where  it  had  no.  notice 
sale  of  a  lease  by  a  receiver  without  of  the  order,  although  its  attorney 
the  direction  of  the  court  conveyed  acted  for  the  receiver  and  trustee  in 
no  title;  and  that  the  defect  could  procuring  the  same,  and  its  officers 
not  be  cured  by  a  motion  to  confirm  had  knowledge  that  the  business, 
the  sale  and  the  equity  of  the  ad-  was  being  continued,  but  not  that  it 
verse  claimants  to  the  property  sold.  was  being  continued  at  a,  loss.  Re 
Re  Fulton,   153   Fed.   664.  Clark  Coal  &  Coke  Co.,  173  Fed.  658. 

63  Re  Richards,  127  Fed.  772.     It  66  Edinburgh    Coal   Co.    v.    Hum- 
has  been  held  that  such  an  order  is  phreys,  C.  C.  A.,  134  Fed.  839;  Re 
administrative,  and  to  a  large  ex-  Erie  Lumber  Co.,  150  Fed.  817. 
tent  discretionary,   and  should  not  67  Bray  v.  Johnson,  C.  C  A.,  166 
be  collaterally  attacked.     Ke  Isaac-  Fed.  57. 

son,  0.  C.  A.,  174  Fed.  406.  68  36  St.  at  L.  838.     See  §  612, 

64  Be   Bourlier    Cornice   &   Eoof-      supra. 
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pointed  him."'.  Whether  without  an  ancillary  appointment  he 
can  sue  in  another,  district  is  a  doubtf  nl  question.  It  has  been 
held^that  he  cannot  do  so  before  adjudication.^'  It  has  been 
held :  that  exceptions  to  a  receiver's  account  should  be  verified ; 
but  that  such  an  omission  may  be  cured  by  amendment.*'  An 
order  passing  the  accounts  of  receivers,  in  which  they  have 
credited  themselves  with  property  surrendered  to  third  persons, 
who  claimed  the  same,  is  not  an  adjudication  which  will  pre- 
vent the  trustee  from  recovering  the  property  from  such  per- 
sons.** It  has  been  said,  that  upon  the  election  or  appointment 
of  a  trustee,  the  receiver  may  properly  retain  a  sufficient  sum 
to  cover  the  probable  expenses  of  the  receivership,  but  any  sur- 


59iJe  Schrom,  97  Fed.  760;  Re 
Benejdict,  140  Fed.  55.   i 

fiojSe  Schrom,  (E.  D.  la.)  97  Fed. 
760;  Be  Benedict,  (E.  I).  Wiscon- 
sin) 140  Fed.  58;  Re  Dunseath  & 
Son  Co.,  168  Fed.  973.  See  Re  Na- 
tional Mercantile  Agency,  (E.  D. 
Pa.)  128  Fed.  639;  Remington  on 
Bankruptcy,  Supp.  1910;  §  1708,  p. 
1055.  Gontra,  Re  Dempster,  C.  C. 
A„  172  Fed.  353. 

ei  Re  Ketterer  Mfg.  Co.,  156  Fed. 
719.  In  the  absence  of  evidence  as 
to  value,  it  was  held  that  a  receiv- 
er's account  should  not  be  sur- 
charged with  the  difference  between 
the  appraisement  of  property  and 
the  amount  for  which  the  same  was 
sold.  Re  Consumers'  Coffee  Co.,  162 
Fed.  786.  And  that  a  receiver 
should  not  be  surcharged  with  a 
loss  upon  a  sale,  caused  by  the  pur- 
chase of  claims  of  the  creditors, 
which  prevented  them  from  bidding, 
at  the  sale.  Re  Schoenfeld,  C.  C. 
A.,  183  Fed.  219.  The  receiver's, 
counsel  should  only  be  paid  for  serv- 
ices rendered  for  the  benefit  of  the 
entire  estate  and  hot  for  those  ren- 
dered in  Jhe  interest  of  creditors 
whom  they  represented.  Re  Ketter- 
er Mfg.  Co.,  156  Fed.  719.  Where 
two  petitions  in  involuntary  bank- 


ruptcy were  successively  filed  in  dif- 
ferent districts,  a  receiver  appoint- 
ed in  the  former  and  an  adjudica- 
tion made  in  the  latter,  to  which  the 
proceedings  were  transferred  because 
the  bankrupt  was  there  domiciled; 
it  was  held  that  the  court  in  the 
former  district  had  jurisdiction  to 
fix  the  compensation  of  the  receiver 
and  his  counsel,  although  payment 
could  only  be  made  on  order  of  the 
court  in  the  latter  district,  which 
had  custody  of  the  estate.  Re  Isaac- 
son, C.  C.  A.,  174  Fed.  406.  A  court 
of  bankruptcy  may,  of  its  own  mo- 
tion, direct  that  the  net  proceeds  of 
a  sale  under  its  decree  be  paid  to  a 
receiver  in  bankruptcy  appointed  in 
the  same  district,  who  had  not  ap- 
peared in  admiralty,  for  the  satis- 
faction of  his  allowance  and  expens- 
es, and  that  the  libellant  should 
share  only  in  what  was  left;  al- 
though they  who  were  the  sole  par- 
ties to  the  proceeding  had  stipulated 
that  the  money  be  divided  between 
them.  Hudson  Oil  &  Supply  Co.  v. 
Booraem,  216  U.  S.  604,  54  L.  ed. 
636. 

62  Whitney  v.  Wenman,  140  Fed. 
959;  s.  c,  198  U.  S.  539,  49  L.  ed. 
1157,  25  Sup.  Ct.  778. 
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plus,  should  be  immediately  turned  over  to  the  trustee.*'  Ordi- 
narily, when  a  receivership  is  dissolved  by  the  reversal  of  the 
order  of  appointment,  or  by  the  dismissal  of  the  bankruptcy 
proceedings,'  the  costs  and  expenses  of  the  receivership  should 
be  charged  against  the  petitioning -creditors,®*  and  payment  of 
the  same  may  be  enforced  by  contempt  proceedings.*^  But  an 
adjudication  in  voluntary  proceedings  does  not  avoid  the  ap- 
pointment of  a  receiver  upon  a  prior  involuntary  application, 
and  all  rights  under  such  prior  proceedings,  including  the  lia- 
bility for  costs  and  expenses,  may  be  fully  protected  by  an  order 
of  the  court.v* 

§  635.  Summary  orders  for  the  payment  of  money  or 
delivery  of  property.  The  Court  of  Bankruptcy  may  by 
summary  proceedings,  without  the  institution  of  a  suit,  compel 
the  delivery  of  property,^  or  the  payment  of  money,*  which 
has  been  taken  from  a  person  whom  the  pi-pceedings  have 
subjected  to  its  jurisdiction,*  including  what  has  been  taken 
from  the  possession  of  an  officer  of  the  court,*  or  has  been 


63  Matter  of  College  Clothes  Shop, 
192  Fed.  80.  He  may  be  allowed 
the  expense  of  an  appraisal,  al- 
though the  trustee  was  dissatisfied 
therewith  and  ordered  another  one 
made.  Re  Kyte,  158  Fed.  121. 
Premiums  paid  by  him  for  fire  in- 
surance should  be  allowed  him;  but 
not,  it  has  been  held,  unpaid  pre- 
miums upon  policies  issued  to  him, 
since  those  must  be  settled  by  the 
trustee.     Ibid. 

6*  Beach  v.  Macon  Grocery  Co., 
C.  C.  A.,  125  Fed.  513;  iJe.  Lacov, 
C.  C.  A.,  142  Fed.  960;  /JeDesroch- 
ers,  183  Fed.  991.  Contra,  Re  De 
Lancey  Stables  Co.,  170  Fed.  860; 
Re  Wentworth  Lunch  Co.,  189  Fed. 
831.  See  §§  659,  664,  imfra.  It 
lias  been  held,  that  where  the  re- 
ceiver was  not  connected  with  the 
application  for  his  appointment  hia 
fees  may  be  paid,  in  the  first  in- 
stance, out  of  the  fund,  with  a  res- 
ervation of  the  right  subsequently 
to  charge  the  same  against  the  peti- 
tioners.   Re  T.  E.  Hill  Co.,  C.  C.  A., 


159  Fed.  73;  Re  Wentworth  Lunch 
Co.,  C.  C.  A.,  191  Fed.  821. 

65  Re  Lacov,  C.  C.  A.,  142  Fed. 
960.  Criticized  in  Remington  on 
Bankruptcy,  §  398. 

66  Re  New  Chattanooga  Hardware 
Co.,  190  Fed.  241. 

§  635.  I  Re  Briskman,  132  Fed. 
201 .  See-  Whitney  v.  Wenman,  198 
U.  S.  539,  49  L.  ed.  1157,  25  Sup.  Ct- 
778. 

2  Mueller  v.  Nugent,  184  U.  S.  1, 
46  L.  ed.  405,  22  Sup.  Ct.  269;  Re 

B.  Levy  &  Co.,  C.  C.  A.,'  142  Fed. 
442;  Re  Friedlnan,  153  Fed.  939. 

8  Mound  Mines  Co.  v.  Hawthorne, 

C.  C.  A.,  173  Fed.  882;  Eathman 
V.  Booth,  C.  C.  A.,  383  Fed.  913;  Re 
Denson,  195  Fed.  854;  Re  Weed- 
man  Stave  Co.,  C.  C.  A.,  199  Fed. 
948.     See  §  608,  supra. 

4  Murphy  v.  John  Hofraan  Co.,  211 
U.  S.  562,  53  L,  ed.  327;  where  the 
fact  that  it  was  claimed  that  the  re- , 
ceiver,  after  his  appointmeiit,  liad 
accepted  possession  as  bailee  of  an- 
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wrongfully  surrendered  by  its  receiver,*  or  ia  in  the  posses- 
sion '  or  control ''  of  the  bankrupt,*  or  that  of  his  agent,' 
attorney^"  or  bailee,*^  or  assignee  in  insolvency  in  proceedings 
invalidated  by  the  bankruptcy,**  or  of  a  sheriff  or  other  officer 


other  claiit  ant  to  the  property,  was 
held  not  to  oust  the  Federal  court 
of  jurisdiction;;  Re  Briskman,  132 
Fed.  201;  J?e' Alton  Mfg.  Co.,  158 
Fed,  367;  where  chattels  were  re- 
plevied between  the  appointment 
and  qualification  of  the  receiver. 
Re  Walsh  Bros.,  159  Fed.  560;  where 
a  sheriff  holding  property  under  an 
attachmentj,  who  had;  been  requested 
by  the  referee :  toi  hold  the  property 
for  him  until  a  trustee  could  be  ap- 
pointed, the  attachment  having  been 
dissolved  by  the  adjudication,  was 
held  to  be  a  custodian  of  the  court, 
so  that  a  seizure  from  him  was  an 
.  interference  with  the  court's  custody 
of  the  property.  It  has  been  held 
that  the  court  had  no.power  to  com- 
pel a  depositary,  which  has  passed 
into  the  hands  of  a  State  officer  for 
liquidation  upon  a  summary  appli- 
caton,  to  pay  deposits  made  by  re- 
ceivers and  trustees  in  bankruptcy. 
Re  Bologh,  185  Fed.  825. 

B  Whitney  v.  Wenman,  198  U.  S. 
539,  49  L,  ed.  1157,  25  Sup.  Ct.  778; 
Re  Schennerhorn.C.  C.  A.,  145  Fed. 
341 ;  Re  McMahon,  C.  C.  A.,  147  Fed. 
684.  - 

SRe  Purvine,  C.  C.  A.,  96  Fed. 
192;  Re  Smith,  100  Fed.  795;  Re 
Alexander,  193  Fed.  749. 

1  Re  Cole,  C.  C.  A.,  144  Fed.  392, 
16  Am.  B.  R.  302.  The  bankrupt 
may  be  ordered  to  execute  such  as- 
signments. Re  Loveland,  C.  C.  A., 
200  Fed.  136,  or  applications  to  a 
stock  exchange, .  Re  Granite  City 
Bank,  C.  C.  A.,  137  Fed.  818,  14  Am. 
B.  E.  407;  O'Dell  v.  Boyden,  C.  C. 
A.,  150  Fed.  751,  17  Am.  B.  R.  751; 


Re  Wiesel,  173  Fed.  718;  or  other 
papers  or  licenses  necessary  to  con- 
fer the  title  to  his  property.  Nei- 
ther a  bankrupt,  nof-  any  other  par- 
ty, can  be  ordered  to  deliver  the 
manual  possession  of  property  which 
is  not  in  his  physical  control.  Re 
Nisenson,  182  Fed.  912;  Re  Denson, 
195  Fed.  854;  iJe-Lovelandj  C.  C.  A., 
200  Fed.  136>. 

,  8  Be  Purvine,  C.  C.  A.,  96  Fed. 
192;  Re  Smith,  100  Fed.  795,;  Be 
RoBser,  C.  C.  A.,  .101  Fed,  562;  Rip- 
on  Knitting  Works  v.  Schreiber,  101 
Fed.  810;  s.  c,  C.  C.  A.,  104  Fed. 
1006;  Re  Miller,  105  Fed.  57;  Re 
Muncie  Pulp  Co.,  C.  C.  A.,  139  Fed. 
,546. 

9  Mueller  y.  Nugent,  184  U.  S.  1, 
46  L.  ed.  405,  22  Slip.  Ct.  269;  Re 
Fogelman,  188  Fed.  755;  Be  Eernit 

.  Mfg.  Co.,.  192  Fed.  392.  So  of  offic- 
ers of  bankrupt  corporations.  Re 
Alphin  &  Lake  Cotton  Co,,  131  Fed. 
824;  Re  Royce  Dry  Goods  Co.,  133 
Fed.  100;  Re  Muncie  Pulp  Co.,  C.  C. 
A.,  139  Fed.  546;  ife  Weber  Co.,  C. 
C.  A.,  200  Fed.  404,  the  director  of 
a  bankrupt  corporation;  Re  Famous 
Clothing  Co.,  179  Fed.  1015. 

10  Re  Ellis  Bros.  Printing  Co.,  156- 
Fed.  430;  Re  Alexander,  193  Fed. 
749. 

llife  Rodgers,  C.  C.  A.,  125  Fed. 
169;  Re  Muncie  Pulp  Co.,  C.  C.  A., 
139  Fed.  546;  Re  Holbrook  Shoe  & 
Leather  Co.,  165 -Fed.  973;  Re  Fam- 
ous Clothing  Co.,  179  Fed.  1015 ;  Re 
Belfast  Mesh  Underwear  Co.,  185 
Fed.  834;  Johnston  v.  Spencer,  C. 
C.  A.,  195  Fed.  215.  , 

la  Bryan  v.  Bernheimer,  181  U.  S. 
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of  a  State  court  in  proceedings  thus  abrogated/'  or  even  when 
in  the  possession  of  a  stranger,  who  asserts  a  claim  of  right  to 
the  same,  which  is  frivolous  or  merely  colorable.^*  When  an 
adverse  claim  is  asserted,  the  court  has  jurisdiction,  to  determine 
whether  it  is  merely  colorable.^'  It  has  been  held  that  it  may, 
and  in  a  proper  case  should,  take  evidence  for  that  purpose, 
and  if  the  only  disputed  question  is  one  of  law,  to  determine 
the  same."  When,  however,  a  party  in  possession  sets  up  a 
claim  of  right,  which  is  not  merely  colorable,^'  or  as  trustee 
or  assignee  in  insolvency  asserts  a  claim  to  compensation,'^  or 
a  court  officer  asserts  a  claim  for  fees,*"  and  he  resists  the 


188,  45  L.  cd.  814,  21  Sup.  Ct.  557; 
Davis  V.  Bohle,  C.  C.  A.,  92  Fed. 
325;  Se  Stewart,  C.  C.  A.,  179  Fed. 
222. 

13  Clark  V.  Larremore,  188  U.  S. 
486,  47  L.  ed.  555,  affirming  Re  Ken- 
ney,  C.  C.  A.,  105  Fed.  897;  Re 
Francis-Valentine  Co.,  C.  C.  A.,  94 
Fed.  793;  Re  Hecox,  C.  C.  A.,  164 
Fed.  823;  Orr  v.  Tribble,  158  Fed. 
897 ;  Staunton  v.  Wooden,  C.  C.  A., 
179  Fed.  61.  But  see  Re  Andre,  0. 
C.  A.,  135  Fed.  736. 

l*iJe  Moore,  104  Fed.  869  (the 
bankrupt's  wife)  ;  TSe'Kane,  131  Fed. 
386  (a  bank  deposit)  ;  Re  Briskman 
132  Fed.  201;  O'Dell  v.  Boyden,  c! 
C.  A.,  150  Fed.  731  (a  stock  ex- 
change holding  the  proceeds  of  the 
sale  of  the  bankrupt's  seat)  ;  Re 
Friedman,  153  Fed.  939.  For  cases 
where  the  formation  of  a  corpora- 
tion to  which  the  assets  had  been 
transferred  was  held  to  be  merely 
colorable  and  it  was  directed  to 
transfer  them  to  the  receiver  or 
trustee  in  bankruptcy,  see  Re  Ber- 
kowitz,  173  Fed.  1013;  Re  Shaflfer 
&  Stern,  185  Fed.  549.  See,  also, 
Re  Muncie  Pulp  Co.,  C.  C.  A.,  139 
Fed.  546;  Re  Iron  Clad  Mfg.  Co.,  C. 
C.  A.,  191  Fed.  831 ;  S.  C,  194  Fed. 
906;  Re  Kernit  Mfg.  Co.,  192  Fed. 
392 ;   Re  Holbrook  Shoe  &  "Leather 


Co.,  165  Fed.  973. 

15  Re  -Ellis  Bros.  Printing  Co.,  156 
Fed.  430;  Re  Holbrook  Shoe  & 
Leather  Co.,  165  Fed.  973;  Re 
Friedman,  C.  C.  A.,  161  Fed.  260; 
Re  Norris,  177  Fed.  598 ;  Re  Logan, 
196  Fed.  678;  Re  Franklin  Suit  & 
Skirt  Co.,  197  Fed.  591. 

16  Re  Iron  Clad  Mfg.  Co.,  C.  C.  A., 
191  Fed.  831,  s.  c,  194  Fed.  906;  Re 
Logan,  196  Fed.  678;  Re  Franklin" 
Suit  &  Skirt  Co.,  197  Fed.  591. 

^1  Re  Michaelis  &  Lindeman,  196 
Fed.  718. 

iSiJe  Andre,  C.  C.  A.,  135  Fed. 
736;  Re  Teschrtiacher  &  Mrazay, 
127  Fed.  728;  Re  Scherber,  131  Fed. 
121;  Re  New  York  Car  Wheel 
Works,  1 32  Fed.  203 ;  Re  Davis  Tail- 
oring Co.,  144  Fed.  285 ;  Re  Sunseri, 
156  Fed.  103;  Re  Bertenshaw,  C.  C. 
A.,  17  L.Il.A.(iSr.S.)  88§,  157  Fed. 
363. 

19  Louisville  Trust  Co.  v.  Com- 
ingor,  184  U.  S.  18,  46  L.  ed.  413, 
22  Sup.  Ct.  293;  Re  Stewart,  C.  C. 
A.,  179  Fed.  222. 

20iJe  Andre,  C.  C.  A.,  135  Fed. 
736.  It  has  been  so  held  of  a  re- 
ceiver not  appointed  because  of  in- 
solvency. Loveless  v.  Southern  Groc- 
er Co.,  C.  0.  A.,  159  Fed.  415.  But 
see  §  649,  infra. 
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jurisdiction  of  the  court;  the  Court  of  Bankruptcy  will  not 
interfere,  except  by  a  plenary  suit  in  cases  where  it  has  juris- 
diction thereof-.*^  Consent  will  give  jurisdiction  of  the  court 
to  determine  the  validity  of  such  an  adverse  claim ; ""  but  it 
As '  doubtful  whether  an  appearance,  without  objection,  will 
waive  the  objection  that  the  proceedings  should  ,be  instituted 
by  a  plenary  suit,  instead  of  a  summary  proceeding.^'  It  has 
been  held,  that,  without  his  consent,  the  individual,  assets  of 
a  member  of  a  firm,  who'  is  not  in  bankruptcy,  cannot  be  thus 
summai-ily  obtained  for  adininistration  by  the  trustee  of  the 
bankrupt  partnership.**  Where  the  respondent,  prior  to  notice 
of  the  application,  has  spent  the  money  or  the  proceeds  of  the 
propeirty,  the  application  will  be  denied."'  It  has  been  held 
that  a  preference  can  only  be  set  aside  by  a  plenary  suit ;  ** 
unless  the  property  is  in  the  possession  or  control  of  the  bank- 
rupt, or  in  the  possession  of  the  Court  of  Bankruptcy  when 
that  court,  upon  a  summary  application,  may  determine  the 
validity  of  all  claims  against  it."''    There  is  no  right  to  a  trial 


21  Re  Hofgan,  C.  C.  A.,  158  Fed. 
774;  Re  L.  Eudnick  &  Co.,  CO.  A., 
160  Fed.  903;  Re  Squier,  165  Fed. 
515;  Re  Rosnek,  167  Fed.  574;  Re 
Driggs,  171  Fed.  897;  Re  Hersey, 
171  Fed.  998;  ■Cooiiey  v.  Collins,  C. 
C.  A.,  176  Fed.' 189;  Re  Mills,  179 
Fed.  409 ;  Copeland  v.  Mar£in,  G.  C. 
A.,  182  Fed.  805;  Re  Lineberry,  183 
Fed.  338;  Re  L.  B.  Pickens  &  Bro., 
184  Fed.  954;  Re  Tarbox,  385  Fed. 
985;  Re  Iron  Clad  Mfg.  Co.,  193 
Fed.  781;  S.  C,  194  Fed.  906;  John- 
ston V.  Spencer,  C.  C.  A.,  195  Fed. 
215;  Re  Bacon,  196  Fed.  986;  First 
Nat.  Bank  v.  Hopkins,  0.  C.  A.,  199 
Fed.  873.  Supra,  §  608.  Re  Rath- 
man,  C.  C.  A.,  183  Fed.  913.  It 
has  been  held  that  the  trustee  can- 
not, in  a  summary  proceeding,  col- 
lect an  unpaid  stock  subscription. 
Re  Howe  Mfg.  Co.,  193  Fed.  524. 
Contra,  Re  Monarch  Corporation, 
196  Fed.  252,  and  citations  infra,  § 
643,  note  5. 

82  lie  Alexander,  193  Fed.  749; 
Fed.  Prac.  Vol.  II.— 133. 


ISe  Banzai  Mfg.  Co.,  C.  C.  A.,  183 
Fed.  298,  an  assignee  in  insolvency; 
supra,  %  609. 

23  Re  Teschmacher  &  Mrazay,  127 
Fed.  728;  supra,  §  609.  Of.  Louis- 
ville Trust  Co.  V.  Comingor,  184  U. 
S.  18,  22  Sup.  Ct.  293.  But  see 
Bryan  v.  Bernheimer,  181  U.  S.  188, 
21  Sup.  Ct.  557. 

24  Re  Bertenshaw,  C.  C.  A.,  157 
Fed.  363;  Boyd  v.  Glucklich,  C.  C. 
A.,  116  Fed.  131. 

2B  American  Trust  Co.  v.  Wallis, 
C.  C.  A.,  126  Fed.  464;  Re  Smith 
Longbottom  &.Sons,  142  Fed.  291; 
Re  Barton  Bros.,  149  Fed.  620;  Re 
Weinreb,  C.  C.  A.,  146  Fed.  243.  Cf. 
Mueller  v.  Nugent,  184  U.  S.  1,  46 
L.  ed.  405,  22  Slip.  Ct.  269.  See  Re 
Banzai  Mfg.  Co.,  C.  C.  A.,  183  Fed. 
-298. 

26JSe  Knickerbocker,  121  Fed. 
1004. 

27  Be  Rosenberg,  116  Fed.  402; 
Chauncey  v.  Dyke  Bros.,  C.  C.  A., 
119  Fed.  1;   Re  D.  H.  McBride  & 
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by  jury  iipon  such  an  application.^'  The  refieree  has  juris- 
diction to  make  such  an  order  against  the  bankrupt  or  others 
in  a  proper  case ;  ^'  even,  it  seeiiis,  although  the  respondent  is 
an  officer  of  another  court'" 

Where  the  property  is  in  the  custody  of  the  receiver  'of  a 
State  court,  the  trustee  should  ordinarily  apply  to  the  State 
court  before  he  petitions  the  Court  of  Bankruptcy.'^ 

An  application  for  an  order  for  the  payment  of  money  or 
delivery  of  property  should  be  instituted  by  a  petition  in  writ- 
ing'^ in  the  name  of  the  trustee,"  which  fairly  apprises  the 
respondent  of  the  nature  of  the  claim,'*  although  an  accurate 
description  of  the  property,  is  not  essential."  When  the  prop- 
erty is  in  the  possession  of  a  stranger  to  the  proceeding,  the 
petition  should  show  that  his  claim  is  merely  colorable."  It 
has  been  said  that  a  bill  in  equity  cannot  be  sustained  as  a 
petition."  But  it  seems  to  be  the  opinion  of  the  Supreme  Court 
that  a  plenary  suit  may  be  brought  in  a  case  where  a  summary 
application  might  have  been  sustained ; "  and,  in  one  case,  a 


Co.,  132  Fed.  285;  Re  Noel,  137 
Fed,  694;  Be  McMalion,  C.  C.  A., 
147  Fed.  684;  Re  Eppstein,  0.  C. 
A.,  17  L.R.A.(N.S.)  465,  156,  Fed. 
42.    See  Re  Mertens,  131  Fed.  507. 

28  EipjOji  Knitting  Works  v. 
Schreiber,  101  Fed.  810,  4  Am.  B. 
R.  299;  Remington  on  Bankruptcy, 
§  1834. 

29  Mueller  v.  Nugent,  184  U.  S.  1, 
46  L.  edl  405;:  Re  Mayer,  98  Fed. 
839,  3  Am.  B.  E.  533;  Re  Miller, 
105  Fed.  57,  5  Am.  B.  R.  184;  Re 
Kane,  131  Fed.  386,  12  Am.  B.  R. 
444.  See  Re  Corn,  C.  C.  A.,  179  Fed. 
841. 

SOJJe  Geiser,  129  Fed.  237,  12  Am. 

B.  R.  208;  Remington  on  Bankrupt- 
cy, §  1836;  Re  Weedman  Stave  Co., 
199  Fed.  948. 

31  Carling  v.  S'jymour  Lumter 
Co.,  C.  C.  A.,  113  li'ed.  483,  490. 

32  Louisville  Trast  Co.  v.  Coming- 
or,  184  U.  S.  18.  46  L.  ed.  413,  7 
Am.  B.  R.  421;  Boyd  v.  Glueklich, 

C.  C.  A'.,  lie  Fed.  131,  8  Am.B.  R. 


393;    Rerningtou  on  Bankruptcyi   § 

1837;" 

83  Re  Rothschild,  5  Am.  B.  R.  387. 

34  Remington  on  Bankruptcy,  § 
1837.  A  demurrer  is  waived  by  an 
answer  to  the  whole  petition.  Re 
Koplin,  179  Fed.  1013.  Where  the 
allegations  in  the  petition  are  not 
suffi.ciently  precise,  the  proper  rem- 
edy is  a  motion  •  to  make  the  same 
more  definite  and  certain.  7fe  Frank, 
C.  C.  A.,  182  Fed.  794;  Ee  Greer, 
189  Fed.  oil;  Be  Ruos,  164  Fed. 
749.  Such  an  objection  is  waived 
by  answering  and  offering  testimony 
without  raising  the  same.  Re  Alex- 
ander, 193  Fed.  749. 

35  Ripon  Knitting  Works  v. 
Schreiber,  101  Fed.  810,  4  Am.  B. 
R.  299,  303. 

36i?e  Scherber,  131  Fed.  121. 

37  Havens  &  Geddes  Co.  v.  Pierek, 
C.  C.  A.,  120  Fed.  244,  245.  But 
see  supra-y  §,  259. 

38  Whitney  v.  Wenman,  198  U.  S. 
539,  49  L.  ed.  1157,  25  Sup.  Ct.  778. 
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STiminary' petition  *was  sustained  apparently  beeause  "it  con- 
tained all  the  substantial  allegations  of  a  bill  in  equity."^® 
The  party  against  whom  th6  order  is  Sought  must  have  reason-' 
able  notice  of  the  proceedings.*"  The  rbspondent  is  entitled  to 
a  hearing."  "If  a  debtor  shall,  directly  or  indirectly,  in  con- 
templation of  the  filing  of  a  petition  by  or  against  him,  pay 
money  or  transfer  property  to  an  attorney  and  counselor  at 
law,  solicitor  in  equity,  or  proctor  in  admiralty  for  services  to 
he  rendered,  the  transaction  shall  be  re-examined  by  the  court 
on  petition  of  .the  trustee  or  any  creditor  and  shall  only  be 
held  valid  to  the  extent  of  a  reasonable  amount  to  be  deterjnined 
by  the  court,  and  the  excess  may  be  recovered  by  the  trustee 
for  the  benefit  of  the  estate."*^  Depositions  taken  in  the 
-absence  of  the'  bankrupt  and  his  counsel,  wthout  notiise  to 
him,,  cannot  be  offered  iji  evidence,**  unless  they  have  made  no 
objection  to  the  trial  of  the  issue  upon,,  affidavits,.  :  Testimony 
taken  in  other  proceedings  in  the  Bankruptcy  Court  is  not  ad- 


39iJe  Steuer,  104  Fed!  976.  See 
Re  Scherber,  131  Fed.  121. 

40ife  Pearson,  95  Fed.  425,  2  Am. 
B.  E.  819;  te  Oliver,  96  Fed.  85,  2 
Am.  B.  R.  783;  Re  Rosser,  C:  C.  A., 
lOl  Fed.  562,  4  Am.  B.  E.  153;  Re 
Miller,  105 '  Fed.  57,  5  Am.  B.  E. 
184;  Bbyd'v.  Glueklich,  C.  C.  A., 
116  Fed.  131,  8  Am.  B.  R.  393;  Re 
Wood  &  Henderson,  210  U.  S.  246, 
52  L.  ed.  1046.        '  '  ~ 

« Boyd' V.  Glueklich,  C.  C.  A., 
116  Fed.  131,  140, '8  Am.  B.  R.  393. 

42  32  St.  at  L.  279,  §  60<i.  It 
seems  that  this  section  should  be 
•enforced  by  a  summary  proceeding, 
begun  by  an  order  to  show  cause, 
served  upon  the  attorney,  or  by 
some  other  notice  to  him.  Re  Wood 
&  Henderson,  210 'U.  S.  246,  52  E. 
■ed.  1046.  Butisee  Re  Raphael,  C.  C. 
A.,  192  Fed.  874.  The'  notice  may 
be  served  on  the  attorney  outside 
the  jurisdiction  of  the  court,  fie 
■V^ood  &  Henderson,  210  tJ.  S.  246,  , 
52  L.  ^d.  i'046.  '  See  fie  Lewiii,  103 


Fed.  850 ;  swpro,  §  611.  The  appear- 
ance of  the  attorney  without  objec- 
tion to  the  jurisdiction,  althcragh  a 
cohseht  to  the  entertainment  of  the 
suit  by  the  court  of  bankruptcy, 
does  not  justify  an  order  requiring' 
him  to  pay  bade  money-  which  he 
has  recieved  when  there  is  no  alle- 
gation that  he  was  paid  more  than 
was  reasonable,  fie  Raphael,  0.  C. 
A.;  192  Fed.  874.  It  has  been  held 
that  this  section  does  not  apply  to 
a'  note  and  chattel  mortgage  to  se- 
cure payment  to  the  attorney  for 
his  services  in  arranging  a  com- 
position with  creditors  in  order  to 
prevent  bankruptcy,  fie  Stolp,  199 
Fed.  488;  m/ro,  §  644.  The  attor- 
ney is  an  officer  of  the  court,  and, 
as  such,  •■  is  •  always  subject  to  its 
orders  in  matters  connected  with 
his  professional  conduct.  Rie  Alex- 
ander, 193  Fed.  749. 

48  fie  Frank,  C.  C.  A.,  182  Fed. 
794;  Re  Friedman,  0.  C.  A.,  161 
Fed.  260. 
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missible,**  except  as  an  admission  by  the  respondent,**  or  to 
confront  a  witness  with  former  contradictory  statements  by 
him.*^  The  respondent  to  the  application  may  introduce  evi^ 
dence  on  his  own  behalf.*'  The  order  will  not  be  granted  un- 
less facts  sufficient  to  support  the  same  are  proved  by  clear 
and  convincing  evidence;*'  and,  according  to  a  Targe  mimber 
of  cases,  not  unless  they  are  proved  beyond  a  reasonable  doubt.*' 
The  swOrn  denial  of  the  bankrupt  or  other  respondent  is  not 
conclusive."  The  order  may  be  supported  by  cireumstautial 
evidence.*^  When  recent  possession  is  proved,  it*  is  ordinarily 
presumed  that  the  respondent  still  has  the  money  or  property, 
unless  he  aifords  reasonable  proof  of  its  disposition.*^     It  has 


a  Be  Alphin  &,Iiake  Cotton  Co., 
131  Fed.  824,  12  Am.  B.  R.  653, 
655;  affd  134  Fed.  477,  14  Am.  B. 
R.  194.  Be  Kornit  Mfg.  Co.,  192 
Fed.   392. 

i^  Be  Alphin  &  Lake  Cotton  Co., 
131  .Fed.  824,  12  Am.  B.  E.  653; 
aflf'd  134  Fed.  477,  14  Am.  B..  K. 
194;  Be  Wiesen  Bros.,  135  Fed. 
442,  14  Am.  B.  E.  347;  Remington 
on  Bankruptcy  §  1839.  Be  Greer, 
189  Fed.  511.  . 

*6  Remington  on  Bankruptpy, 
§  1839. 

i'TBe  Miller,  105  Fed.  57,  5  Am. 

B.  R.  184;  Boyd  v.  Glucklich,  C.  C. 
A,,  116  Fed.  131,  140,  8  Am.  B.  E. 
393,  397;  Be  Lasch,  Referee  (Pa.), 
12  Am.  B.  E.  158;  Remington  on 
Bankruptcy,  §  1839. 

«fle  Gilroy  &  Bloomfield,  140 
Fed.  733 ;  Be  Berman,  165  Fed.  383 ; 
Be  Adler,  170  Fed.  634;  Be  Dickens, 
175  Fed.  808;  Be  Jackier,  179  Fed. 
720;  Be  Nisenson,  182. Fed.  912;  Be 
Chamelin,  184  Fed.  553;  Re  Kreu- 
ger,  197  Fed.  124.  See  Be  Jablin, 
194  Fed.   228. 

is  Re  Sax,  141  Fed.  223;  Samel 
V.  Dodd,  C.  C.  A.,,  142  Fed.  68,  16 
Am.  B.  R.  167;   Re  D.  Levy  &  Co. 

C.  C.  A.,  142  Fed.  442,  15  Am.  B. 


R.  169;  Remington  on  Bankruptcy, 
§  1842;  Be  Nisenson,  182  Fed.  912; 
Be  Kreuger,  197  Fed.  124.  S^e  Be 
Dickens,  175  Fed.  808.  ' 

&ORe  Rosser,  C.  C.  A.,  101  Fed. 
562;  Ripon  Knitting  Works  v. 
Schreiber,  101  Fed.  810;,  Boyd  v. 
Glucklich,  C.  C.  A.,  116  Fed.  131; 
Re  Feldser,  134  Fed.  307;  Be  Gold- 
farb  Bros.,  131  Fed.  643.  Contra,, 
Be  Alphin  &  Lake.  Cotton  Co.,  134 
Fed.  477,  14  Am.  B.  R.  194,  197; 
Be  Cole,  C.  C.  A.,  144  Fed.  392,  16 
Am.  B.  R.  302;  Re  Lasky  163  Fed. 
99;  Seigel:V.  Cartel,  C.  C.  A.,  164 
Fed.  691 ;  Re  Cramer,  175  .Fed.  879 ; 
Re  Holland,  176  Fed.  624;;  Re  Rob- 
ert Greenberg  &  Bro.,  179  Fed.  413 ; 
Re  Krall,  182  Fed.  191;  Re  Meier, 
C.  C.  A.,  182  Fed.  799 ;  Be  Lippman, 
184  Fed.  551;  Be  Cummings,  186 
Fed.  1020;  Stern  v.  XJ.  S.,  C.  C.  A., 
193  Fed.  888;  Be  Stokes,  185  Fed. 
994.  ,    ,  '    , 

BiTJe  Shachtpr,  119  Fed.  1010,  9 
Am.  B.  R.  499;  Schweer  v.  Brown, 
C.  C.  A.,  130  Fed.  328;  Be  Gold- 
farb  Bros.,  131  Fed.  643,  12  Am. 
B.  E.  386;  Be  Frankfort,  144  Fed. 
721. 

Si  Be  Felson,  124  Fed.  288,  la 
Am.  B.  E.  716;  Be  T>.  Levy  &  Co., 
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been  said  that  proof  of  possession  of  the.  assets  at  the^tinie  of 
the  filing  of  the  petition  for  the  summary  order,  together  with 
proof  of  a  subsequent  disposition  of  the  same,  is  not  sufficient 
to  support  the,  order,  when  it  appears  that  the  respondent  has 
no  control  over  (them  or  their  proceeds."  Where  third  parties 
have  interfered  with  property  which  was  in  the  bankrupt's 
possession  when  the'  petition  in  bankruptcy  was  filed,  the  burden 
is  upon  them  to  show  that  they  had  a  right  to  remove  the  same.°* 
Payment  of  interest  will  not  be  ordered  unless  it  appears  ithat: 
interest  has  been  received.**    The  order  must  definitely  describe 


C.  C.  A.,  142  Fed.  442;  Re  Cole,  C.  . 
0.  Ai,  144, Fed.  392,  19  Am-.  B.  K. 
302;V5yaters'v.  Davis,  C.  C.  A.,  145 
Fed.  912.  "Tie  finding  by  a  referee, 
that  at  the  time  of  his  bankruptcy 
the  bankrupt  had  milder  his  control 
money  or  property  of  his  estate 
which  he  has  never  surrendered,  will 
not,  without  further  proof ,■  support 
an  order,  seveii  years  later,  requir- 
ing hiln  to  turn  the  same  over  to  the 
trustee.    Be  Ruos,  164  Fed.  749. 

63iSe  Cotton  Co.  (Alphin  &Lake 
Cotton  Co.),  134  Fed.  477,  14  Am; 
B.  E.  194;  Re  McCormick,  97  Fed. 
566,,  3  Am.  B.  R.  340.;  Re  D.  Levy 
&  Co.,  C.  C,  A.,  142  Fed.  442,  15 
Am',  b!  E.  166;  Re  Eoyce  Dry 
Goods  Co.,  133.  Fed.  100,  13  Am. 
B.  E.  257 ;  Eipon  Knitting  Works: 
v.  Scbreiber,  101  Fed.  810,  4  Am; 
B.  E.  299 ;  affirmed  in  104  Fed. 
1006;  Re  Gerstel,  123  Fed.  166,  10 
Am.  B.  E.  411 ;  Re  Kane,  125  Fed. 
984,  10  Am.  B.  R.  478-  Compare 
Be  Adler,  129  Fed.  502,  12  Am.  B. 
R.  19;  JBe  Shachter,  119  Fed.  1010,. 
9  Am.  B.  R.  499;  Be  Epstein,  15 
Am.  B.  R.  711.  Instance,  Re 
Deuell,  100  Fed.  633,  4  Am;  B.  R. 
60;  Be  Felson,  124  Fedj  288,  10 
Am.'B.  E.  716;  Be  Schlesinger,  97 
Fed.  930,  3  Am.  B.  R:  342;  rf- 
firmM,:C.  C.  A.,  102  Fed.  117, ,4  Am. 
B.  R.  361 ;  Re  Finkelsteln,  101  Fed. 


418,  3  Am.  B.  R.  800;  JJe  ;Greenberg, 
106  Fed.  •496,  5  Am.  B.  E.  840; 
Obiter,  Be  Mayer,  98  Fed.  839,,  3 
Am.  B.  R/ 5^S;  Re  Anderson,  105 
Fed.  854,  4  Am.  B.  R.  640;  Be  Gold- 
farb  Bros.,  131  Fed.  643,  12  Ami 
B.  R.  386;  Instance, "Be  Wilson,  115 
Fed.  419,  8  Am.  B.  E.  612;  Be  Eoss- 
er,  C.  C.A.,  101  Fed.  562,  4  Am.  B. 
E.  153';  Be  De'  Gottardi,  114  Fed. 
328,  7  Am.  B.  R.  723;  Obiter,  Be 
Laplume  C.  M.  Milk  Co.,  145"  Fed. 
1013,  16.Am.  B.  R.  729;  Be  Hersh- 
kowitz,  136  Fed.  950,  14:  Am.  B.  R. 
86;  Be  Frankfort,  144  Fed.  721,  15 
Am.  B.  B.  210;,  Be  Levin,  113  Fed. 
498,  6  Am.  B.  R.  743 ;  Be  Henderson, 
130  Fed.  385,  12  Am.  B.  R.  351;  Re 
Friedman,  2  Am.  B.  R.  301;  Re 
Weinreb,  C.  C.  A.,  146  Fed.  243, 
16  Am.  B.  R.  702.;  Be  Feldser,  134 
Fed.:  307,  14  Am.  B.  R.  216;  Rem- 
ington on  Bankruptcy,  §  1850.  See 
Be  Jablin,  194  Fed.  228.,  But  see 
Be  Idzall,.  96  Fed.  314,  2  Am.  B.  R. 
741;  Be  Sax,  141  Fed.  223,  15  Am. 
B.  R.  455;  Be  Switzer,  140  Fed. 
976,,  15  Am.  B.  E.  468."; 

5*  Be  Iron  Clad  Mfg;  Co.,  193  Fed. 
781.  .; 

B5Be  Rosser,  C.  C.  A.,  101  Fed.. 
562,  4  Am.  B.  R.  153.  See  also 
Remington  on  Bankruptcy,  §  1848, 
and  cases  cited.  Contra,  Ee  Kurtz, 
125  Fed.  992,  11  Am.  B.  R,  129. 
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the  property  to  be  surrendered. °*  It  has  been  held  that  an  order 
directing  the  return  of  the  "value"  of  the  goods  is  erroneous.^'' 
The  order  may  be  enforced  by  imprisonment  for  contempt.*' 
The  order  directing  the  return  of  property  Or  the  payment  of 
money  is  at  least  presumptive  evidence  that  the  bankrupt  or 
other  person  against  whom  the  same  is  directed  is  able  to  obey 
the  same/'  and  according  to  some  authorities  it  is  conblusive 
of  the  facts  at  the  time  of  its  entry. ^^  It  has  been  held  that 
the  bankrupt  may  show  inability  to  comply  with  the- order, 
which  accrued  subsequently  to  its  entry."  Suhsequent  proof  of ' 
inability  to  comply  with  the  order  may  justify  a  discharge 
from  such  imprisonment.^*  An  order  in  such  a  proceeding, 
of  which  the  Court  of  Bankruptcy  had  jurisdiction, "will  in  a 
subsequent  proceeding  in  bankruptcy,**  or  a  plenary  suit,**  be 
conclusive  evidence  of  the  respondent's  liahility.  ,  An  order, 
denying  a  summary  application  is  not  res  adjudicata  against  a 
plenary  suit.** 

§  636.  Dismissal  of  petitions.  The  act  of  1910,  provides: 
"A  voluntary  or  involuntary  petition  shall  not  be  dismissed  by 
the  petitioner  or  petitioners  or  for  want  of  prosecution  or 

66J?e  Davis,  119  Fed.  950,  9  Am.  61  Be    Mize,    173    Fed.    945;     Re 

B.  K.  670;  Remington  on  Bankrupt-  Marks,  176  Fed.  1018;  Be  Richards, 

cy,  §  1847;  Re  Rogowski,  166  Fed.  183  Fed.  501 ;  Be  Reynolds,  190  Fed. 

165.     See  Re  Iron   Clad  Mfg.   Co.,  967;   Be  Haring,  193  Fed.  168. 

193  Fed.  781.  62  Schweer  v.   Brown,   195   U.   S. 

B7  Samel  v.   Dodd,   C.   C.  A.,   142  171,  49  L.  fed.  344,  25  Sup.  Ct.  15; 

Fed.  68,  16  Am.  B.  E.  163.     Miller  affirming  130  Fed.  338;   Be  Sohles- 

V.  Carlton,  C.  C.  A.,  194  Fed.  1022.  inger,  C.  C.  A.,  97  Fed.  930,  4.  Am. 

B8  Samel  v.  Docjd,   0.  C.  A.,   142  B.  R.  361;  Re  Rosser,  C.  C.  A.,  101 

Fed.  68,  16  Am.  B.  R.  163;  Re  Pet-  Fed.   562,   4   Am.   B.   R.   153,   157; 

teiger,  181  Fed.  640;  Re  Iron  Clad  Samel  v.  Dodd,  C.  C.  A.,  142  Fed. 

Mfg.  Co.,  193  Fed.  781.    The  referee  68,   16   Am.   B.  R.   163;    Moody  v. 

has  no  power  to  make  the  commit-  Oole,  148  Fed.  295. 

ment.      Re   Haring,    193    Fed.    168.  63  fie  Taylor,  114  Fed.  607,  7  Am. 

See  §  638,  infra.  B.  R.   410.     Criticized  in'  Reming- 

59  Be  Stavrahn,  C.  C.  A.,  Second  ton  on  Bankruptcy,  §  1841.  ' 

Ct.,  174  Fed.  330.  ^i  Be  Lemmon  &  Gale  Co.,  C.  C. 

60  Be  Marks,  (E.  D.  Pa.)  176  Fed.  A.,  112  Fed.  296;  Henderson  v. 
1018;  Be  Richardsi  (W.  D.  Ark.)  Denious,  C.  C.  A.,  186  Fed.  100. 
183  Fed.  501;  Be  Frankel,  (S.  D.  N.  See  Be  Wood  &  Henderson,  210  U. 
Y.)  184  Fed.  539.    Contra,  Re,Reyn-  S.  246,  52  L.  edi  1046. 

olds,    (M.  D.  Ala.)    190  Fed!  967;  65  Murray    v.    Joseph,    146    Fed. 

Be  Haring,  193  Fed.  168.  260. 
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■  by.  consent  "of  parties  until  after  notice  to  the  creditors,  and  to 
that  end  the  court  shall,  before  entertaining, an  application  for 
dismissal,  require  the  bankrupt  to  file  a  list^  under  oath,  of  all 
hi^i  creditors,  with  their  addresses,  and  shall  cause  notice  to 
be  sent  to  all  such  creditors  of  the, pendency  of  such  application, 
and  shall  delay  the  hearing  thereon  for  a  reasonable  time  to 
allow  all  creditors  and-  parties  in  inter.es"t  opportunity  to  be 
heard."  ;^  Before  that  enactment,  it  had  been  held  that  a  pe- 
tition in  involuntary  bankruptcy  might  be  dismissed  for  want 
of  prosecution  when  called  for  trial.^  Notice,  to  the  creditors 
who  had  not  joined  in  the  petition  was  npt  required.'  It  was 
further  held  that  a  petition  of  voluntary  bankruptcy  may  be 
withdrawn  at  any,  time  before^  a  creditor  had  proved  a  claim,* 
provided  all  costs  and' fees' of  officers  are  paid;°  and  that  per- 
mission to  withdraw  was  npt  void  for  failure  to  give  notice  to 
the  other  creditors  ;*;  but  that,  it  was  error  to  grant  such  an 
application  when  other  creditors  ^then'  appeared  and  opposed 
the  same.''  :  Itiwas  held  that  the  mere, fact  that  a  corporation 
adjudged:  a,  bankrupt  might  pay  its  creditors  in  fiill,  was  no 
ground  for  a  dismissal  of  the,  proceedings,  although  a  creditor 
had  attempted  to  use  the  bankruptcy  court  in  an  improper  way,* 
WherCi  all  but  one  of  >  the  creditors,  who  exceeded  i  twelve  in 
number,  consented  , to  a  dismissal,  a  ihotion  by  the  bankrupt 
therefor  was  granted.®       ., ,       ,  .M 

§  637.  Trials.  "If  the  bankrupt,  or  any  of  his  creditors, 
shall  appear  within  the  time  limited  and  controvert  the -facts 
alleged  in  the  petition,  the  judge  shall  determine,  as  soon  as 
aiay  be,the  issues  presented  by  the  pleading,  without  the  inter- 
vention, of  jury,  except  in  eases  where  a  jury  trial  is  given  by 
this  act,  and  makes  the  adjudication  or  dismiss  the  petition.'"^ 

§  636.     136  St.  at  L.  838,  841.  ^  Re  Jemlson  Mercantile  Co.,  C. 

a  Re  Levi  &  Klauber,  C.  C.  A.,  142  G.  A.,  112  Fed.  966,  968,  972. 

•Jed.. 962.  ''Re   Plymouth    Cordage    Co.,    C, 

sibid.      Contra,    Remington    on  C.  A.,  135  Fed.  1000,  1007. 
Bankruptcy,  §  419,  and  cases  there  *  Re  Jamaica  Slate  Roofing  &  Sup- 
cited,  ply  Co.,  197  Fed.  240. 

*Re    Hebbart,     104     Fed.     322:  9  Be  Sig.  H.  Rosenblatt  &  Co.,  C. 

Moulton  V.  Ooburn,  C.  C.  A.,  131  C.  A.,  193  Fed.  638. 

Fed.  201.,  §  637.     1 30  St.  at  L.,  544,  551,. 

5  iJe  Salaberry,  107  Fed.  95.  §  18.    The  issues  cannot  be  referred 

for  trial.     Re  King,  C.  C.  A.,  17» 
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''If,  on  the  last  day  within  which  pleading  may  be  filed,  none 
are  filed  by  the  bankrupt  or  any  of  his  creditors,  the  judge  shall 
on  the  next  day,  if  present,  or  as  soon  therafter  as  practicable, 
make  the  adjudication  or  dismiss  the  petition."  ^  "If  the  judge 
is  absent  from  the  district  or  the  division  of  the  district  in 
which  the  petition  is  pending,  on  the  next  day  after  the  last 
day  on  which  pleadings  may  be  filed,  and  none  have  been  filed 
by  the  bankrupt  or  any  of  his  creditors,  the  clerk  shall  forth- 
with refer  the  case  to  the  referee." '  "Upon  the  filing  of  a 
voluntary  petition  the  judge  shall  hear  the  petition  and  make 
the  adjudication  or  disiniss  the  petition.  If  the  judge  is  absent 
frora  the  district  or  the  division  of  the  district  in  which  the 
petition  is  filed,  at  the  time  of  the  filing,  the  clerk  shall  forth- 
with refer  the  case  to  the  referee."  *  "A  person  against  whom 
an  involuntary  petition  has  been  filed  shall  be  entitled  to  have 
a  trial  by  jury,  in  respect  to  the  question  of  his  insolvency, 
■except  as  herein  otherwise  provided,  and  any  act  of  bankruptcy 
alleged  in  such  petition  to  have  been  committed,  -upon  filing  a 
written  application  therefor  at  or  before  the  time  within  which 
an  answer  may  be  filed.  If  such  application  is  not  filed  with- 
in such  time,  a  trial  by  jury  shall  be  deemed  to  have  been 
waived.  If  a  jury  is  not  in  attendance  upon  the  court,  one  may 
be  especially  summoned  for  the  trial,  or  the  case  may  be  post- 
poned, or,  *****  it  may  be  certified  for  trial  to  the 
District  Court  sitting  at  the  same  place,  or  by  consent  of 
parties  when  sitting  at  any  other  place  in  the  same  district, 
if  such  *  *  *  Court  has  or  is  to  have  a  jury  first  in  attend- 
ance. The  right  to  submit  matters  in  controversy,  or  an  al- 
leged offense  under  this  act,  to  a  jury  shall  be  determined 
and  enjoyed,  except  as  provided  by  this  act,  according  to  the 
United  States  laws  now  in  force,  or  such  as  may  be  hereafter 
■enacted  in  relation  to  trials  by  jury."  *    Intervening  creditors 

Fed.  694.    When  the  facts. are  com-  The  adjudication  should  not  be  de- 

plicated,   they  may   be   referred  to '  layed  in  order  to  afford  the  creditors 

the   referee  to  take  testimony  and  an  opportunity  for  a  reorganization, 

report  his  opinion  upon  the  same.  Acme    Harvester    Co.    v.    Beekman 

They  may   be  referred  by   consent,  Lumber  Co.,  222  U.  S.  300^  309. 

and  in  that  case  the  court  has  no  8  30  St.  at  L.  544,  551,  §  18. 

power  to  set  aside  the  report  except  8  30  St.  at  L.  544,  551,  §  18. 

in  case  of  misconduct  by  the  referee.  *  30  St.  at  L.  544,  551,  §■  18. 

Re  Senoia  Duck  Mills,  193  Fed.  711.  B  30  St.  at  L.  544,  551,  §  19.    See 
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who  contest  allegations  in  the  petition  are  not  entitled  to  a 
trial  by  jury.*  A  Creditor  by  filing  his  claim  in  -bankruptcy 
acquiesces  in  the  adjudication.''  ,  It  has  been  held  that  claim- 
ants whose  claims  are  not  provable  have  no  standing  to  con- 
test the  adjudication,*  but  the  court  will  consider  any  objec- 
tion to  the  jurisdiction  which  they  may  raise.* 

Receivers  appointed  by  another  court  and  in  possession  of 
property  can  contest  the  proceedings.'"'  Stockholders  cannot 
except  under  circumstances  that  would  justify  their  interven- 
tion in  a  suit  in  equity.^.  The  only  issues  on  which  a  person 
against.whom  an  involuntary  petition  in  bankruptcy  has  been 
filed  is  entitled  of  right  to  a  jury  trial  are  with  respect  to  his 
insolvency    and    the    acts    of  bankruptcy    with    which   he    is 


Carpenter  v..  Cudd,  C.  C.  A.,  174 
Fed.  603.  Where  no  demand  is 
made  nor  answer  filed  until  after 
the  return  day  of  the  subpoena 
the  right  is  waived.  Bray  v.-  Cobb, 
91  Fed.  102;  Re  Neasmith,  C. 
C.  A.,  147  Fed.  160.  A  voluntary 
appearance  and  answer  admit~ting 
bankruptcy,  when  made  by  the  re- 
spondent, is  a  waiver  of  process 
and  authoi'izes:  an  immediate  adju- 
dication. Re  Western  Inv.  Co.,  170 
Fed.  677. 

6  Re  Herzikopf,  C.  C.  A.,  121  Fed; 
544.  Where  the  bankrupt  admitted 
its  inability  to  pay  its  debts  and  its 
willingness  to  be  adjudged  a  bank- 
rupt upon  that  ground,  it  was  held 
that  creditors  could  not  object  to 
the  adjudication.  Re  Northampton 
Portland  Cement  Co.,  179  Fed.  726. 
In  such  a  case,  where  the  bknkrupt 
fails  to  appear  for  examination  and 
to  produce  his.  books,  it  will  be  pre- 
sumed that  he  is  insolvent.  Re 
Perlhefter,  17  Fed.  299.  The  valid- 
ity of  the  adjudication  cannot  he 
collaterally  attacked  in  another 
court  by  a  creditor  where  the  juris- 
diction of  the  court  appears  upon 
the  record.  Be  Marion  Contract  & 
Construction  Co.,  166  Fed.  618;  Re 


Dempster,  C.  C.  A.,  172  Fed.  353. 
See  Re  N.  Y.  Tunnel  Co.,  C.  C.  A., 
166  Fed.  284.  Laches  on  the  part 
of  the  creditor  may  be  a  ground  for 
denying  him  leave  to  contest  the  ad- 
judication. Re  Marion  Contract  & 
Construction  Co.,  166  Fed.  618. 

"iRe  N.  Y.  Tunnel  Co.,  C.  C.  A., 
166  Fed.  284. 

8  Re  N.  Y.  Tunnel  Co.,  C.  C.  A., 
166  Fed.  284. 

'  9  Re  Hudson  River  El.  Power  Co., 
173  Fed.  934. 

10  Re  Eureka  Anthacite  Coal  Co., 
197  Fed.  216.     See  §  322,  supra. 

11  The  accounts  due  the  bankrupt 
cannot  be  considered  as  assets,  un- 
less they  are  such  as  would  be  avail- 
able to  meet  his  liabilities  within 
a  reasonable  time.  Ten  months  was 
held  to  be  such  a  reasonable  time. 
Louisiana  Nat.  Life  Assur.  Soc.  v. 
Segen,  196  Fed.  903.  Where,  al- 
though the  books  showed  an  excess 
of  assets  over  liabilities,  the  presi- 
dent and  sole  stockholder  of  the 
bankrupt  testified  to  errors  therein, 
which,  if  corrected,  would  make 
them  show  an  access  of  liabilities, 
the  adjudication  was  affirmed.  Re 
Iron  Clad  Mfg.  Co.,  C.  C.  A.,  197 
Fed.  280.     Upon  writ  of  error  in 
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charged ;  ^*  including  the  questions,  whether  he  has  made  an 
assignment  for  the  benefit  of  his  creditors,^'  and  in  the  case  of 
a  corporation,  whether  a  receiver  has  been  appointed  because 
of  its  insolvency.^*  The  question,  who  are  the  members  of  a 
copartnership  is  involved  in  that  as  to  the  firm's  insolvency.^* 
He  is  not  entitled  to  a  trial  by  jury  upon  the  issue  whether  the 
petitioners  are  in  fact  creditors^  so  as  to  be  entitled  to  main- 
tain the  proceedings,'*  nor  whether  they  are  estopped  from 
prosecuting  the  proceedings ; '''  nor  whether  the  alleged  bank- 
rupt belongs  to  a  class  subject  to  the  act.''  The  court  has 
discretionary  power  to  submit  to  a  jury  any  other  question  in 
the  case ;  '^  but  the  verdict  thereupon  is  like  that  upon  a  feigned 
issue, ^^  merely  advisory.^'  Where  the  case  is  submitted  upon 
the  pleadings  the  allegations  of  the  answer  must  be  taken  as 
true ;  and  if  a  material  allegation  in  the  petition  is  denied, 
an  adjudication  of  bankruptcy  cannot  be  made  in  the  absence  of 
evidence  in  support  of  the  petition.''^  If  the  bankrupt  fails  to 
appear  upon  the  return  day,  an  adjudication  may  be  made  in  his 
absence.*'  In  such  a  case  creditors  or  receivers  previously  ap- 
pointed by  a  State  court  may  move  to  vacate  the  adjudication 
if  made  without  notice  to  them  and  they  have  a  defense  there- 
to.** The  trial  court  is  conducted  like  any  ordinary  trial  at 
common  law.**     The  unsuccessful'  party  is  entitled  to  a  bill,  of 

the  same  case,  the  Circuit  Court  of  burden  of  proof  upon  this  point.  Be 

Appeals    considered    the    schedules  Hudson  Kiver   El.   Power   Co.,   173 

filed  by  the  bankrupt  after  the  ad-  Fed;  934. 

judication.                                     '  "  i<e    Kude,    101    Fed.    805;    Oil 

12  Morss  V.  Franklin  Coal  Co.,  125  Well  Supply  Co.  v.  Hall,  C.  C.  A., 
Fed.  998.  128  Fed.  875;   Re  Neasmith,  C.  C. 

13  Day   V.    Beck   &    Gregg   Hard-  A.,  147  Fed.  160. 
ware   Co.,   C.   C.  A.,  114  Fed.   834,  iO  Supra,  §§  380-383. 

W  Blue  Mountain  Iron  &  Steel  Co.  21  Oil  Well   Supply   Co.   v.  Hall, 

V.  Portner,  C.  C.  A.,  131  Fed.  57.  C.   C.   A.,    128   Fed.   875;    Be   Nea- 

15  Be  Neasmith,  C.  C.  A.,  147  Fed.      smith,  C.  C.  A.,  147  Fed.  160. 

160;   Buffalo  Milling  Co.  v.  Lewis-  28  iJe  Taylor,  C.  C.  A.,  102  Fed. 

burg  Dairy  Co.,   159  Fed.  319.  728.                                                 ,    , 

16  Mors8  V.  Franklin  Coal  Co.,  125  23  Young  &  Holland  Co.  v.  Brande 
Fed.  998.     See  Be  San  Miguel  Gold  Bros.,  C.  C.  A.,  162  Fed.  663. 
Min.  Co.,  197  Fed.  126.  24  Re  Hudson  River  Electric  Co., 

iTSimonson  v.  Sinsheimer,  C.  0.  167    Fed.    986;    Be    New    England 

A.,  100  Fed.  426.  Breeders'   Club,  C.  C.  A.,   169  Fed. 

18  Carpenter  v.  Cudd,  C.  C.  A.,  174  586. 

Fed.  603.    The  petitioners  have  the  26  Elliott  v.  Toeppner,  187  U.  S.  - 
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exceptions.*^  The  review,  except  where  the  verdict  is  merely 
advisory,  must  be  by  writ  of  error'  and  not  by  appeal.*''  Where 
there  is  a  right  to  trial  by  jury,  the  verdict  cannot, be  set  aside 
in  a  case  that  would  not  justify  a  new  trial  at  common  law.** 
When  both  a  voluntary  and  an  involuntary  petition  affecting 
the  same  alleged  bankrupt  are  filed  the  adjudication  should  ;or- 
dinarily  be  made  in  the  voluntary  one  with  proper  protection 
of  the  rights  of  those  who  have  filed  the  other.*®  Where  a  peti- 
tion for  involuntary  bsiikruptcy  has  been  previously  filedj  no- 
tice should  be  given  to  the  former  petitioners  before  an  adjudi- 
cation upon  the  voluntary  petition.'"  Notice  to  creditors  of 
the  filing  of  an  involuntary  i-petition  is  not  required.*^  Laches 
may  debar  them'  from  attacking  the  adjudication,  at  least  upon 
gTounds  that  are  not  jurisdictional.'* 

§638.  References.  Eeferees  are  appointed  by  the  Courts 
of  Bankruptcy  within  the  territorial  limits  of :  their  jurisdic- 
tion, each  for  a  term  of  two  years,  subject  to  removal  because 
their  services  are  not  needed,  or  for  other  cause.^  "Whenever 
the  office  of  a  referee  is  vacant,  or  its  occupant  is  absent,  or  dis-  , 
qualified, to  act,  the  judge  may  act,  or  may  appoint  another 
referee;  or  another  referee  holding  an  appointment  under  the 
same  court  may,  by  order  of  the  judge,  temporarily  fill  the 
vacancy."  *  '  "a.  After  a  person  has  been  adjudged  a  bankrupt 

327,  47  L.  ed.  200,  23  Sup.  Ot.  133;  Belle   Fburche,"  0.   C.  A.,   152   Fed. 

Duncan  V.  Landis;  C.  0.  A.,  106  Fed.  64;    Be   Marion    Contract    &    Con- 

839;  Bean-Chamiaerlain  v.  Standard  struction  Co.,  166  Fed.  618. 

Spoke  &  Nipple  Co:,  131  Fed.  215,'  §  638.     1 30   St.   at  L.   544,   555, 

65  C.  C.  A.  201,  12  Am.  B.  R.  610;  §  34. 

supra,  §  473.                              '  ailjid.,  §  43.     See  Bray  v.  Cobb, 

26  Duncan  v.  Landis,  C.  C.  A.,  106  gj  pg^   io2.    The  limits  of  the.  dis- 

Fed.  839.  tricts  of  the  referees  are  designated 

ar  iJe  Neasmith,  CO.  A.,  147  M.      ^^  ^^^  ^^^^^^  ^^^^  ^pp^;^^   ^^j,^^^ 

,       _  ,,    „  which   have   power    to   ehanse   the 

28  Elliott  V.  Toeppner,  187  U.  S.  '            •' -.1        ...               ..    . 

^      -  „       ,    «„,  vi.  ,1        AMi   ..no  same   from   time   to   time,   so   that 

327,  47  L.  ed.  200,  23  Sup;  Ct.  133 ;  ,       ^,            ... 

I              g  K-in  e&ch  county,  where  the  services  of  a 

"^M^e    New     Chattanooga    Hard-  referee  are  needed,  may  constitute 

ware  Co.,    190   Fed.   241;     See   Be  at  least  one  district.     30  St.  at  L. 

Lachenmaifer,  C.  C.  A.,  203  Fed.  32.  544,  555,  §  34.  Each  court  of  bank- 
so  UeDWyeri  112  Fed.  777.  ruptcy  has  discretion  as  to  the  num- 
81  JBe  Billing,  145  Fed.  395.  '  ter  of  referees  which  it  shall  ap- 
sSjBe  Billing,  145  Fed.  395    (two  point.     30  St.  at  L.  544,  555,  §  37. 

years)  ;    Be    First    Nat.    Bank    of  When  there  ai-e  two  District  Judges 


2124 


BANKEUPTCT. 


[§    638 


the  judge  may  cause  the  trustee  to  proceed  with  the  adminis- 
tration of  the  estate,  or  refer  it  (1)  generally  to  the  referee  or 
specially  with  only  limited  authority  to  act  in  the  premises  or  to 
consider  and  report  upon  specified  issues;'  or  (2)  to  any 
referee  within  the  territorial  jurisdiction  of  the  court,  if  the 
convenience  of  parties  in  interest  will  be  served  thereby,  or 
for  cause,  or  if  the  bankrupt  does  not  do  business,  reside  or 
have  his  domicile  in  the  district,  i.  The  judge  may,  at  any 
time,  for  the  convenience  of  parties  or  for  cause,  transfer  a  case 
from  one  referee  to  another."  *  It  has  been  said,  that  the  referee 
"is,  in  fact,  the  judge  of  the  Bankrupt  Court,"  *  Their  juris- 
diction is  as  follows:  "Referees  respectively  are  hereby  in- 
vested, subject  always  to  a  review  by  the  judge,  within  the 
limits  of  their  districts  as  established  from  time  to  time,  with 
jurisdiction  to  (1)  consider  all  petitions  referred  to  them  by  the 
clerks  and  make  the  adjudications  or  dimisss  the  petitions ;"  * 
"(2)   exercise  the.  powers  vested  in  court  of  bankruptcy  for  the 


in  the  same  district,  it  seems'  that 
either,  when  holding  a  Court  of 
Bankruptcy,  may  appoint  as  many 
referees  as  he  deems  proper.  Birch 
V.  Steele,  C.  C.  A.,  165  Fed.  577; 
aflSrming  Ex  parte  Steele,  156  Fed. 
854;  S.  C,  161  Fed.  886;  overruling 
Ex  pa/rte  Steele,  162  Fed.  694.  "In- 
dividuals shall  not  be  eligible  to 
appointment  as  referees  unless  they 
are  respectively  (1)  competent  to 
perform  the  duties  of  that  office; 
(2)  not  holdiing  any  office  of  profit 
or  emolument  under  the  laws  of  the 
United  States  or  of  any  State  other 
than  commissioners  of  deeds,  jus- 
tices of  the  peace,  masters  in  chan- 
cery, or  notaries  public;  (3)  not 
related  by  consanguinity  or  affinity, 
within  the  third  degree  as  deter- 
mined by  the  common  law,'  to  any 
of  the  judges  of  the  Courts  of  Bank- 
ruptcy or  Circuit  Courts  of  the 
United  States,  or  of  the  justices  or 
judges  of  the  appellate  courts  of 
the  districts  wherein  they  may  be 
appointed;  and  (4)  residents  of,  or 


have  their  offices  in,  the  territorial 
districts  for  which  they  arc  to  be 
appointed.  30  St.  at  L.  544,  553, 
§  35. 

3  The  powers  of  a  special  referee 
previously  appointed  are  superseded 
by  an  adjudication  and  an  order  of 
general  reference.  Re  Euos,  164 
Fed.  749.  But  see  U.  S.  v.  Liber- 
man,  176  Fed.  161,  infra;  §  639. 

*  ao  St.  at  L.  544,  §  22.  It  has 
been  held  that  this  authorizes  the 
judge  to  refer  the  proceedings  to 
any  referee  within  the  territorial 
jurisdiction.  Re  Western  Inv.  Co., 
170  Fed.  677. 

6  Jackson  J.,  Re  Tebo,  101  ,Fed. 
419,  427. 

6  The  clerk  cannot  refer  a  petition 
in  involuntary  bankruptcy  to  a  ref- 
eree for  adjudication  where  an  issue 
is  made  upon  the  allegations  in  the 
petition  by  the  bankrupt  or  any 
other  creditor.  Re  L.  Humbert  Co., 
100  Fed.  439.  Where,  after  the 
reference  of  a  petition  by  part  of  a 
firm,   the   other   partners   appeared 
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.administration  of  oaths  to  and  the  examination  of  persons  as 
witnesses,  and  for  requiring  the  production  of  documents  in 
proceedings  before  them/  except  the  power  of  commitment;' 
•(3)  exercise  the  powers  of  the  judge  for  the  taking  possession 
:and  releasing  of  the  property  of  the  bankrupt  in  the  event  of 
ihe  issuance  by  the  clerk  of  a-  certificate  showing  the  absence 
of  a  judge  from  the  judicial  district,  or  the  division  of  the 
■district,  or  his  sickness  or  inability  to  act;®  (4)  perform 
;such  part  of  the  duties,  except  as  to  questions  arising  oiit  of  the 
.applications  of  bankrupts  for  compositions  or  discharges,  as 
:are  by  this  act  conferred  on  courts  of  bankruptcy,  and  as  shall 
be  prescribed  by  rules  or  orders  of  the  courts  of  bankruptcy 
-of  th'jir  respective  districts,  except  as  herein  otherwise  pro- 
vided; and  (5)  upon  the  application  of  the  trustee  during  the 
■examination  of  the  bankrupts,  or  other  proceedings,  authorize 
the  employment  of  stenographers  at  the  expense  of  the  estates 
.-at  a  compensation  not  to  exceed  ten  cents  per  folio  for  report- 
ing and  transcribing  the  proceedings."  ^^ 

The  duties  of  referees  are  thus  prescribed:  "Kefere^s  shall 
(1)  declare  dividends  and  prepare  and  deliver  to  trustees  divi- 
■dend  sheets  showing  the  dividends  declared  and  to  whom  pay- 

-and  contested  the  adjudication,   it  same   with   his   opinion,   where   no 

■was  held  that  the  referee  must  cer-  jury  trial  has  been  demanded;   al- 

itify    the    issue    to    the   judge,      Re  though  the  judge  has  determined  the 

3Iurray,    96    Fed.    600.      A    deputy  issues,   upon  a  former   petition  by 

'clerk  has  no  power  to  refer  a  peti-  other  creditors,  in  favor  of  the  al- 

tion  in  bankruptcy.    Bray  v.  Cobb,  leged  bankrupt.    Be  Laeov,  C.  C.  A., 

!91  Fed.  102.    But  an  order  of  refer-  134  Fed.,  237. 

■ence  made  by  the  judge,  and  attest-  '  The  order  for  the  production  of 

■ed  by  the  deputy,  is  valid.    Bray  v.  books  of  account  need  not  specify 

'Cobb,  91  Fed.  102.     The  clerk  can-  their    importance.     Re    Soloway   & 

not  refer  a  petition,  whether  volun-  Katz,  195  Fed.  103. 

tary    or     involuntary,    unless    the  8  Ue  Magen,  179  Fed.  572. 

judge  is  absent  from  the  division  of  9  In  case  of  the  disability  or  ab- 

-the  district  where  the  proceeding  is  sence  of  the  judge,  upon  the  certifi- 

■pending  at  the  time  when  the  refer-  cate  of  the  clerk  to  that  effect  a 

lence  may  be  made.    Re  L.  Humbert  referee  may,  before  adjudication,  ap^ 

iCo.,   100  Fed.  439.     Where  an  an-  point    a    receiver.     Re   Kelly   Dry 

■swer  to  an  involuntary  petition  in  Goods    Co.,    102    Fed.    747;    supra, 

bankruptcy  is  filed,  the  judge  may  §  634;  and  order  a  receiver  to  sell 

refer   the    proceeding   to   a   special  assets,  Re  Kelly  Dry  Goods  Co.,  102 

<;ommissioner  to  take  the  testimony  Fed.  747. 

upon  the  issues  and  to  report  the  1<>  30  St.  at  L.  544,  555,  §  10. 
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able;  (2)  examine  all  sGhedules  of  property  and  list  of  cred- 
itors filed  by  bankrupts,  and  cause  such  as  are  incomplete  or 
defective  to  be  amended;  (3)  furnish  such  inforniation  con- 
cerning the  estates  ^in  process  of  administration  before  them  as 
may  be  requested  by  the  parties  in  interest  ;^^  (4):  give  notices 
to  creditors  as  herein  provided^;"  '*  but  it  has  been,  held  that 
the  bankrupt  cannot  complain  of  an  omission  to  serve  a  few 
creditors  with  notice  of  the  first  meeting;"  "(5)  make  up 
records  embodying  the  evidence,  or  the  substance  thereof, 
as  agreed  upon  by  the  parties  in  all  qontested  matters  arising 
before  them,  whenever  requested  to  do  so  by  either  of  the  par- 
ties thereto,  together  with  their  findings  therein,  and  transmit 
them  to  the  judges;  (6)  prepare  and  file  the  schedules  of  prop- 
erty and  lists  of  creditors  required  to  be  filed  by  the  bank^, 
rupts^  or  cause  the  same  to  be  done,  when  the  bankrupts  fail,, 
refuse,  or  neglect  to  do  so;  (7)  safely  keep,  perfect,  and 
transmit  to^the  clerks  the  records  herein, required  to  be  kept 
by  them,  when  the  cases  are  concluded;  (8)  transmit. to  the 
clerks  such  papers  as  may  be  on  file  before  them  whenever 
the  same  are  needed  in  any  proceedings  in  courts,  and  in  like 
manner  secure  the  return  of  such  papers  after, they, have  been 
used,  or,  if  it  be  impracticable  to  transmit  the  original  papers, 
transmit  certified  copies  thereof  by  mail;  (9)  upon  applica- 
tion of  any  party  in  interest,  preserve  the  evidence  taken,  or 
the  substance  thereof  as  agreed  upon  by  the  parties  before  them 
when  a  stenographer  is  not  in  attendance;  and  (10)  whenever 
their  respective  ofiices  are  in  the  same  cities  as  towns  where  the 
courts  of  bankruptcy  convene,  call  upon  and  receive  from  the 
clerks  all  papers  filed  in  courts  of  bankruptcy  which  have  been 
referred  to  them.  Referees  shall  not  (1)  act  in  cases  in  which 
they  are  directly  or  indirectly  interested;  (2)  practise  as  at- 
torneys and  counselors' at  law  in  any  bankruptcy  proceedings ;  ^* 
or  (3)  purchase,  directly  or  indirectly,  any'property  of  an  es- 
tate in  bankruptcy."  ^°  It  has  been  held  that  a.  referee  who  is 
a  debtor  to  the  bankrupt  is  not  disqualified ,:  but  that  the  court 

"  A  creditor  of  a  bankrupt  is  a  "  Re  Schiller,  96  Fed.  400. 

"party  in  interest"  although  he  has  l^  Whether  it  is  proper  for  their 

not  formally  proved  his  claim.    Be  partners,  to  do  so  has  not  been  de- 

Samuelsohn,  174  Fed.  911.             ,  cided.      i  ■ 

18  .30  St.  at  L.  544,  556,  §  39.  IB  30  St.  at  L.  544,  ,556,  §  39. 
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upon  being  apprised  of  that  fact  may  revoke  the  order  of  ref- 
erence and  send  the  case  to  another  referee.^®  Each  referee 
must  account  to  the  judge  under  oath  with  vouchers  on  the 
first  Tuesday  of  each  month.-"  "The  records  of  all  proceedings 
in  each  case  before  a  referee  shall  be  kept  as  nearly  as  may  be  in 
the  same  manner  as  records  are  now  kept  in  equity  eases  in  Cir- 
cuit Courts  of  the  United  States.  A  record  of  the  proceedings 
in  each  case  shall  be  kept  in  a  separate  book  or  books,  and  shall, 
together  with  the  papers  on  file,  constitute  the  records  of  the 
case.  The  book  -or  books  containing  a  record  of  the  proceedings 
shall,  when  the  case  is  concluded  before  the  referee,  be  certified 
to  by  him,  and,  together  with  such  papers  as  are  on.  file  before 
him,  be  transmitted  to  the  court  of  bankruptcy  and  shall  there 
remain  as  a  part  of  the  records  of  the  court."  ^'  The  G-eneral 
Orders  provide  as  follows:  "1.  The  order  referring  a  case  to 
a  referee  shall  name  a  day  upon  which  the  bankrupt  shall  at- 
tend before  the  referee;  and  from  that  day  the  bankrupt  shall 
be  subject  to  the  orders  of  the  court  in  all  matters  relating  to 
his  bankruptcy,  and  may  receive  from  the  referee  a  protection 
against  arrest,  to  continue  until  the  final  adjudication  on  his 
application  for  a  discharge,  unless  suspended  or  vacated  by 
order'  of  the  court.  A  copy  of  the  order  shall  forthwith  be  sent 
by  mail  to  the  referee,  or  be  delivered  to  him  personally  by  the 
clerk  or  other  officer  of  the  court.  And  thereafter  all  the  pro- 
ceedings, except  such  as  are  required  by  the  act  or  by  these  gen- 
eral orders  to  be  had  before  the  judge,  shall  be  had  before  the 
referee."  ^'*  After  the  general  order  of  reference  the  referee 
may  grant  injunctions  and  restraining  orders ;  *'  but  he  is  with- 
oiit  power  to  enjoin  the  proceedings  of  a  court  or  officer  ;*'  he 
may  marshal  liens  upon  property  in  the  custody  of  the  court  and 
determine  their  validity  and  priority ;  *^  he  may  order  the  sale 

16  Bray  vj  Cobb,  91  Fed.  102.  WJ?e  Steuer,  104  Fed.  976,  980; 

"  General  Order  XXVI.  Re  Martin,  105  Fed.  753 ;  Re  Adams, 

18  30  St.  at  L.  544,  556,  557,  §  42.  134  Fed.  142;  supra,  §  633. 

The  record  should  be  so  kept  that  a  M  General    Order   XII.     Re   Sie- 

fuU  and  fair  review  of  the  proceed-  bert,  133  Fed.  781;  supra,  §  633. 

inga  can  be  had.     Re  Eomine,  138  aiiSe  Kellogg,  C.  C.  A.,  121  Fed. 

Fed.  837.  333;  Be  Rochford,  124  Fed.  182,  59 

Ma  General  Order  XII.  C.  C.  A.  388,  10  Am.  B.  R.  608. 
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of  assets/^  free  of  liens,*'  and  appoint  appraisers,**  biit.not 
before  the  adjudication  in  bankruptcy.**  He  may  determine  the 
priority  of  claims  and  direct  the  payment  of  such  as  have  a 
preference.**  He  may  make  summary  orders  for  the  surrender 
of  money  or  property  held  by  the  bankrupt,*''  or  by  the  bank- 
rupt's agent,  or  other  persons  not  claiming  adverse  interests 
therein.*'  He  may  disapprove  of  a  trustee  elected  by  the  cred- 
itors.** He  may  conduct  the  examination  of  the  bankrupt,'" 
and  that  of  any  other  person,  concerning  the  acts,  conduct,  or 
property  of  the  bankrupt,  V7hen  ordered  by  the  court. '^ 

"2.  The  time- when  and  the  place  where  the  referees  shall  act 
upon  the  matters  arising  under  the  several  cases  referred  to  them 
shall  be  fixed  by  special  order  of  the  judge,  or  by  the  referee;, 
and  at  such  times  and  places  the  referees  may  perform  the  du- 
ties which  they  are  empowered  by  the  actto  perform.  3.  Ap- 
plications for  a  discharge,  or  for  the  approval  of  a  composi- 
tion, or  for  an  injunction  to  stay  proceedings  of  a  court  or 
officer  of  the  United  States  or  of  a  State,  shall  be  heard  and  de- 
cided by  the  judge.  But  he  may  refer  such  an  application,  or 
any  specified  issue  arising  thereon,  to  the  referee  to  ascertain 
and  report  the  facts."  '*  "All  accounts  of  trustees  shall  be 
referred  at  once  to  the  referee  for  audit,  unless  otherwise  spe- 
cially ordered  by  the  court."  *'  Special  questions  arising  in 
bankruptcy  proceedings  are  often  referred  to  the  official  referees 
or  others  for  reports  as  special  masters.'*    It  is  the  practice  in 

88  Be  Sanborn,   96   Fed.  551 ;   Re  28  Mueller  v.  Nugent,  184  U.  S.  1, 

Styer,  98  Fed.  290 ;   Re  Matthews,  46    L.    ed.    405,    22    Sup,   Ct.    269 ; 

109  Fed.  603.  supra,  §  635. 

zSiJe  Pittelkow,  92  Fed.  901;  Re  29  General  Order   XIII.     Re   Mc- 

Sanborn,  96  Fed.  551;  Re  Styer,  98  Gill,  C.  C.  A.,  106  Fed.  57;   w/rcir 

Fed.   220;    Re  Matthews,   109   Fed.  §  640. 

603;  Re  Kellogg,  113  Fed.  120,  122;  30  30  St.  at  L.  544,  559,  560,  §  556. 

Re   Waterloo   Organ   Co.,   118   Fed.  3130  St.  at  L.  544,  552,  §  21. 

904;   Re  Granite  City  Bank,  C.  C.  32  General  Order  XII. 

A.,  137  Fed.  818.  S3  General  Order  XVII.     General 

24  2Je  Styer,  98  Fed.  290;  Re  Order  XII.  It  seems  that  the  ref- 
Fisher  &  Co.,  135  Fed.  223.  eree   cannot  surcharge  the  account 

25  Re  Styer,  98  Fed.  290.  oh  another  ground  as  to  which  there- 

26  Be  Tilden,  91  Fed,  500.  was   no  exception   or   hearing.     Re^ 
ZTiJe  Oliver,  96  Fed.  85;  Re  Eos-       Schoenfeld,  C.  C.  A.,  183  Fed.  219, 

ser,    C.    C.    A.,    101    Fed.   562;    Re      a  receiver's  accounts. 

Miller,  105  Fed.  57;  supra,  §  635.  3*Be   Herskovitz,    152    Fed.   316. 
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the  Second  Circuit  to  refer  petitions  for  tlie  reclamation  of 
property,*'  as  well  as  other  matters.'**  to  a  special  master,  who 
is  often  also  a  referee  in  bankruptcy,  with  authority  to  hear  and 
determine  the  questions  thereupon  arising.  .  Although  there  is 
considerable  doubt  aboiit  the  validity  of  such  references,  the 
Circuit  Court  of  Appeals  has  refused  to  interfere'  with  the 
same.'*  It  has  been  held  to  be  no  objection  to  the  action  of  a 
referee  in'  presiding  at  the  examination  of  a  person  charged  with 
indebtedness  to  the  bankrupt,  that  he  is  judge  in  his  own  cause, 
since  the  discovery  of  such  indebtedness  will  increase  his  fees.*'' 

"Proofs  of  claims  and  other  papers  filed  subsequently  to  the 
reference,  except  such  as  call  for  action  by  the  judge,  may  be 
filed  either  with  the  referee  or  with  the  clerk." ''  "In  all  or- 
ders made  by  a  referee,  it  shall  be  recited,  according  as  the  fact 
may  be,  that  notice  was  given  and  the  manner  thereof;  or  that 
the  order  was  made  by  consent ;  or  that  no  adverse  interest  was 
represented  at  the  hearing;  or  that  the  order  was  made  after 
hearing  adverse  interests."  '^ 

It  has  been  held ;  that  a  petition  requesting  a  referee  to  review 
an  order  previously  made  by  him  after  hearing  is  in  the  nature 
of  a  review  in  equity  and  is  governed  by  the  same  rules  of  pro- 
cedure ;  *"  that  it  can  only  be  filed  by  his  permission ;  *^  and  for 
error  in  law  apparent  upon  the  face  of  the  order,  or  because  of 

I 
The  practice  is  criticized  by  Referee  against  a  debtor  should  not  be  ap- 
Remington  in  his  Bankruptcy*  §  317,  pointed  referee  to  take  evidence  in 
note  29.    The  referee  may  be  direct-  supplementary   proceedings   against 
ed  to  report :  Should  there  be  a  call  the  latter  by  another  creditor, 
upon    the    shareholders    of    unpaid  88  General  Order  XI. 
stock,  and,  if  so,  to  what  amount?  89  General  Order  XXIII. 
Re   Hunger   'Vehicle   Tire   Co.,    168  40  jBe  JVtcIntire,  142  Fed.  593.    See 
Fed.  910.  supra,  §§  393,  447-450.    It  has  been 
SBiJe  Tracy,  C.   0.  A.,   179   Fed.  held  that  it  may  be  filed  within  the 
366.  time  limited  for  the  review  of  his 
ssalbid.  decision.     Be  Brenner,    (M.  D.  Pa., 
seibid.  Sept.  13,  1911)   190  Fed.  209.    Con- 
it  Re  Abbey  Press,  C.  C.  A.,  134  tra,  Re  Greek  Mfg.  Co.,  (E.  D.  Pa.) 
Fed.   51,  in   which  the  writer  was  164  Fed.  211,  holding  that  the  ref- 
counsel.      In    Matter   of   Higley    v.  eree   has   no   power   to   review   his 
Novark,  145  App.  Div.    (N.  Y.)    7,  own    orders    on    exception    to    the 
it  was  held  that  an  attorney-at-law  same. 

holding     an    unsatisfied    judgment  *i  Re  Melntire,  142  Fed.  593. 
Fed.  Prac.  Vol.  II.— 134. 
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the  discovery  of  new  evidence  since  the  hearing ;  *^  and,  in  the 
latter  case,  that  the  new  evidence  mustbe  relevant,  material,  and 
.such' as  would  have  produced  a  different  result,  and  must  have 
been  unknown  to  the  petitioner  at  the  time  of  the  previous  hear- 
ing, and  such  as  he  could  not  have  known  by  the  exercise  of  rea- 
sonable diligence.*'  ,  "When  a  -bankrupt,  creditor,  trustee,  or 
other  person  shall  desire  a  review  by  the  judge  of  any  order 
made  by  the  referee,  he  shall  file  with  the  referee  his  petition 
therefor,  setting  out  the  error  complained  of;  and  the  referee 
shall  forthwith  certify  to  the  judge  the  question  presented, 
a  summary  of  the  evidence  relating  thereto,  and  the  finding  and 
order  of  the  referee  thereon."  **  The  referee's  certificate  should 
present  specific  questions  upon  which  the  opinion  of  the  judge 
is  desired.**  It  has  been  said  that  a  general  review  of  the  pro- 
ceedings before  the  referee  is  not  permitted.*®  The  order,  if 
within  the  jurisdiction  of  the  referee,  can  only  be  reviewed  in 


mSe  Mclntire,  142  Fed.  593. 

43  Re  Mclntire,  142  Fed.  593. 

44  General  Order  XXVII.  Find- 
ings of  fact  made  by  the  referee 
upon  conflicting  evidence  will  ordi- 
narily be  affirmed.  Re  San  Miguel 
Gold  Min.  Co.,  197  Fed.  126;  Be 
Charles  Town  Light  &,  Power  Co., 
199  Fed.  846;  Re  Cox,  199  Fed.  952. 
See  §  393,  supra.  But  the  court  is 
not  bound  by  his  findings  on  a  ques- 
tion of  fact  based  upon  inferences 
drawn  from  uncontradicted  evi- 
dence. Baumhauer  v.  Austin,  C.  C. 
A.,  186  Fed.  260.  The  court  refused 
to  consider  the  question  whether 
there  was  sufficient  evidence  to  sat- 
isfy the  referee  that  an  order  should 
be  made  directing  the  production  by 
the  bankrupt  of  missing  books  of 
account.  Re  Soloway  &  Katz,  195 
Fed.  103.  A  finding  that  there  was 
"a  good  delivery"  under  a  contract 
of  sale  was  held  to  be  sufficient  upon 
the  issue  that  the  seller  had  waived 
its  right  to  return  unmerchantable 
goods.  Re  Nathan,  C.  C.  A.,  200 
Fed.  379.    Where  the  record  showed 


no  request  that  the  master  state,  iii 
his  report,  the  character  of  the  evi- 
dence upon  which  certain  findings 
were  based,  or  whether  his  findings 
were  based  on  evidence  received  un- 
der objection,  it  was  held  that  his 
omission  of  such  was  no  error.  Re 
Graves,  ,182  Fed.  443.  Where  the 
issues  were  referred  to  a  special 
master  by  consent,  it  was  held  that 
the  court  had  no  discretionary 
power  to  Set  aside  his  report.  Re 
Senoia  Duck  Mills,  193  Fed.  711. 

45  Re  T.  L.  /Kelly  Dry  Goods  Co., 
102  Fed.  747;  Re  Kurtz,  125  Fed. 
992. 

46  Ibid.  Where  no  party  asked 
that  an  order  be  certified  to  the 
court  for  review,  it  was  not  re- 
viewed on  a,  report  by  the  referee  of 
his  entire  proceedings,  including 
such  order.  Re  Kimmel,  183  Fed. 
665.  Re  Stokes,  185  Fed.  994.  Con- 
tra, Re  Monongahela  Distillery  Co., 
]86  Fed.  220.  In  the  absence  of  a 
rule  of  court  upon  the  subject,  no 
formal  exceptions  are  required.  Re 
People's  Department  Store  Co.,  159 
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the  manner  above  .specified.-*''  But,  it  has  been  held  that,  when 
the  court  reviews  an  order  or  report  of  a  referee,  it  may  properly 
consider  any  point  presented  by  the  record  before  it,  although 
the  same  was  not  discussed  by  or  before  the  referee.*'  A  peti- 
tion to  review  an  order'  of  the  referee  may  be  denied  for  laches.*® 
A  motion  to  set  aside  an  order  by  a  referee  for  lack  of  jurisdic- 
tion may  be  made  at  any  time.'"  But  the  delay  of  thirty  days 
is  not  unreasonable  in  the  absence  of  any  rule,  of  court,  when 
no  prejudice  has  resulted  from  the  same.*^  Where,  subsequent 
to  the,  confirmation  of  an  order  disallowing  claims,  the  Cir- 
cuit Court  of  Appeals  in  another  case  so  construed  the  stat- 
ute as  to  permit  such  claims  to  be  proved,  the  case  was  sent 
back  to  the  referee  more  than  five  months  after  such  confirma- 
tion.*^ The  proceedings  for  review  suspend  the  operation  of 
the  order  of  the  referee.'*  ,  "A  person  shall  not,  in  proceedings 
before  a  referee,  (1)  disobey  or  resist  any  lawful  order,  process,, 
or  writ;  (2)  misbehave  during  a  hearing  or  so  near  the  place 
thereof  as  to  obstruct  the  same;  (3)  neglect  to  produce,  after 
having  been  ordered  to  do  so,  any  pertinent  document;  or  (4) 
refuse  to  appear  after  having  been  subpoenaed,  or,  upon  appear- 
ing, refuse  to  take  the  oath  as  a  witness,  or,  after  having  taken 
the  oath,  refuse  to  be  examined  according  to  law :  Provided,, 
that  no  person  shall  be  required  to  attend  as  a  witness  before  a 

Fed.  286.     A  question  not  involved  referee  or  the  court.     S.  D.  N.  Y. 

in  the  issues  made  before  the  referee  B'k'cy.   Rule   15.     See  Jte  Nichols, 

will   rarely,  if  ever,   be  considered.  166   Fed.   603.     In  E.   D.   Pa.,   ten 

Re  Sam  Z.  Lorch  &  Co.,  199  Fed.  days.      Re    T.    M.    Lesher    &    Son, 

944.     Contra,  Re  Kellar,  C.  C.  A.,  176  Fed.  650.    In  the  Western  Dis- 

192  Fed.  830.  trict  of  Washington,  ten  days.     Re 

«  Re  Home  Discount  Co.,  147  Fed.  Nippon  Trading  Co.,  182  Fed.  959, 

538.  where  the  petition  by  inadvertence 

48  Re  Samuel  Wilde's  Sons,  C.  C.  was  filed  with  the  clerk,  instead  of 

A.,  144  Fed.  972.  with  the  referee,  and  the  mistake 

*9  Be   Scherr,    138   Fed.   695;    Re  was  corrected  after  the  expiration 

Grant,    143    Fed.    661,    a   delay   of  of  the  time  allowed  by  the  rule  for 

three    months.      Re    Verdon    Cigar  filing  the  same. 

Co.,  193  Fed.  813,  more  than  four  50  7fe  Willis  W.  Russell  Catd  Qo., 

months,  pending  an  appeal  by  an-  174  Fed.  202. 

other  party  from  an  ordei-  disallo-w-  Bl  fte  Foss,  147  Fed.  790. 

ing  -  part    of    another    claim.      The  S2  Re  Keyes,  160  Fed.  763. 

matter  is  often  regulated  by  a  rule  63  Brown  v.  Detroit  Tr.  Co.,  0.  C. 

of  court.    In  S.  D.  N.  Y.,  ten  days,  C,  193  Fed.  622. 
unless  the  time  is  extended  by  the 
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referee  at  a  place  outside  of  the  State  of  his  residence,  and 
more  than  one  hundred  miles  from  such  place  of  residence,  and 
only  in  case  his  lawful  mileage  and  fee  for  one  day's  attendance 
shall  be  first  paid  or  tendered  to  him.  The  referee  shall  certify 
the  facts  to  the  judge,  if  any  person  shall  do  any  of  the  things 
forbidden  in  this  section.  The  judge  shall  thereupon,  in  a  sum- 
mary manner,  hear  the  evidence  as  to  acts  complained  of, 
and,  if  it  is  such  as  to  warrant  him  in  so  doing,  punish  such  per- 
son in  the  same  manner  and  to  the  same  extent  as  for  a  contempt 
committed  before  the  Court  of  Bankruptcy,  or  commit  such 
person  upon  the  same  conditions  as  if  the  doing  of  the  forbidden 
act  had  occurred  with  reference  to  the  process  of,  or  in.  the 
presence  of,  the  court."  ^* 

§  639.  Evidence  and  examinations.      "Whenever   a  per- 
son against  whom  a  petition  has  been  filed  as  hereinbefore  pro- 


B4  30  St.  at  L.  544,  556,  §  41. 
When  the  contempt  consists  in  dis- 
obedience to  the  order  of  the  referee, 
it  seems  that  the  certificate  should 
contain  a  summary  of  the  evidence 
and  the  finding  and  order  of  the 
referee  upon  the  same.  General  Or- 
der XXVII ;  Craddock-Terry  Co.  v. 
Kaufman,  175  Fed.  303;  McNeil  v. 
McCormack,  0.  C.  A.,  182  Fed.  808. 
The  bankrupts  are  entitled  to  notice 
of  the  proceeding  before  the  court, 
Re  Magen,  179  Fed.  572.  Cf.  supra,, 
§  429;  but  not  of  the  application  to 
the  referee  for  the  certificate.  Re 
Magen,  179  Fed.  572.  Where  the 
certificate  made  no  specific  finding 
of  contemptuous  acts,  the  applica- 
tion was  denied.  Re  Iron  Olad  Mfg. 
Co.,  193'Fed.  781.  There  will  be- no 
punishment  if  the  order  of  the  ref- 
eree was  beyond  his  jurisdiction.' 
Re  Soloway  &  Katz,  195  Fed.  100. 
An  order  of  commitment  for  con- 
tempt is  not  void  so  that  it  can  be 
questioned  collaterally  because  it 
was  not  preceded  by  a  certificate  of 
the  referee.  U.  S.  v.  Henkel,  185 
Fed.  553.    There  may  be  a  question 


as  to  whether  there  will  be  a  com- 
mitment, before  the  final  report  of 
the  referee,  when  no  party  to  the 
proceeding  has  requested  the  referee 
to  make  such  a,  certificate.  See 
Re  Kimmel,  183  Fed.  665.  The 
court  cannot  authorize  the  referee 
to  carry  an  order  or  judgment  into 
effect  by  the  commitment  of  a  per- 
son for  contempt.  Smith  v.  Belford, 
C.  C.  A.,  106  Fed.  658.  It  has  been 
held  that  a  rule  requiring  the  bank- 
rupt to  show  cause  why  he  should 
not  be  punished  for  contempt  for 
refusing  to  answer  "sundry  ques- 
tions" put  to  him,  during  his  ex- 
amination before  the  referee,  is  suf- 
ficient, although, .'it  does  not  set  out 
the  questions,  where  it  refers  to  the 
transcript  filed  with  the-  certificate 
of  the  referee,  in  which  they  fully 
appear.  U.  S.  v.  Goldstein,  132  Fed. 
789.  The  propriety  of  the  order  by 
the  referee,  which  has  been  dis- 
obeyed, cannot  then  be  considered, 
provided  that  it  was  within  his  ju- 
risdiction. Re  Home  Discount  Co., 
147  Fed.  538. 
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vided  under  tlie  second  and  third  subdivisions  of  this  section 
takes  issue  with  and  denies  the  allegation  of  his  insolvency,  it 
shall  be  his  duty  to  appear  in  court  on  the  hearing,  with  his 
books,  papers,  and  accounts,  and  submit  to  an  examination,  and 
give  testimony  as  to  all  matters  tending  to  establish  solvency  or 
insolvency,  and  in  case  of  his  failure  to  so  attend  and  submit  to 
examination  the  burden  of  proving  his  solvency  shall  rest  upon 
hini."  ^  The  burden  of  proof  is  otherwise  upon  the  creditors 
to  support  the  allegations  of  their  petition.^  ^'A  Court  of  Bank- 
ruptcy inay,  upon  application  of  any  officer,  bankrupt,  or  cred- 
itor, by  Order  require  any  designated  person,  including  the 
bankrupt  and  his  wife,  to  appear  iu  court  or  before  a  referee  or 
the  judge  of  any  State  court,  to  be  examined  concerning  the  acts, 
conduct,  or  property  of  a  bankrupt  whose  estate  is  in  process  of 
administration'  under  this  act.  Provided,  that  the  wife  may  be 
examined  only  touching  business  transacted  by  her,  or  to  which 
she  is  a  -party,  and  to  determine  the  fact  whether  she  has  trans- 
acted or  been  a  party  to  any  business  of  the  bankrupt.'     The 


§  639.  1 30  St.  at  L.  544,  547, 
§  3,  In  detei-mining  presumptions 
and  the  burden  of  proof,  the  Eeder- 
al  courts  are  not  bound  by  the  State 
decisions.  Young  v.  Lowry,  C.  C.  A., 
192  Fed.  825.  The  failure  of  the 
person  charged  with  bankruptcy  to 
appear  for  examination  and  produce 
his  books  creates  a,  presumption  of 
his  insolvency  when  his  creditor  op- 
poses the  adjudication.  Re  Perl- 
hefter,  177  Fed.  299.  For  a  case 
where  bis  failure  to  produce  the  pa- 
pers relating  to  certain  items  on  his 
schedules  was  held  not  to  justify  an 
instruction  to  disregard  the  value 
thereof  when  determining  the  issue 
of  insolvency,  see  Cummins  Grocer 
Co.  v.  Talley,  C.  C.  A.,  187  Fed.  50Y. 

2  Re  Rome  Planing  Mill,  96  Fed, 
812.  But  where  the  bankrupt  air 
leged  that  a  note  held  by  a  petition- 
er was  void  because  given  in  consid- 
eration of  a  gambling  transaction, 
it  was  held  that  the  respondent  had 
the  burden  of  proof  to  show  that 


fact.  Hill  v.  Levy,  98  Fed.  94.  A 
letter  by  the  respondent'  stating  his 
inability  to  pay  his  debts  and  callr 
ing  a  meeting  of  his  creditors  for 
the  purpose  of  comproniising  his  in- 
debtedness is  prima  facie  evidence 
of  his  insolvency,  JBb  Lange,  97  Fed. 
197.  Voluntary  bankruptcy  creates 
no  presumption  of  previous  insolv- 
ency. Re  Ohappell,  113  Fed.  545.  It 
was  held  to  be  no  evidence  of  in- 
solvency that  a  corporation  made  an 
arrangement  with  the  bank  to  oveir- 
draw  ilis  account,  McDonald  v. 
Clearwater  Shortline  Ey.  Co.,  164* 
Fed.  1007.  A  judgment  against  the 
bankrupt,  entered  more  than  four 
months  before  the  commission  of  the 
act  of  bankruptcy,  is  admissible  up- 
on the  proof  of  insolvency.  Re  Mc- 
Gowan,  134  Fed.  498,  which  con- 
siders other  questions  concerning 
the  admissibility  of  evidence  upon 
this  issue. 

Sit  was   held  that  a  preference 
was  not  established  when  the   on- 
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right  to  take  depositions  in  proceedings  under  this  act  shall  be 
determijied  and  enjoyed  according  to  the  United  States  laws 
now  in  force,  or,  such  as  may  be  hereafter  enacted  relating  to 
the  taking  of  depositions,  exisept  as  herein  provided.  Notice 
of  the  taking  of  depositions  shall  be  filed  with  the  referee  in 
every  case.  When  depositions  are  to  be  taken  in  opposition  to 
the  allowance  of  a  claim,  notice  shall  also  be  served  upon 
the  claimant,  and  when  in  opposition  to  a  discharge,  notice 
shall  also  be  served  upon  the  bankrupt.  Certified  copies  of  pro- 
ceedings before  a  referee,  or  of  papers,  when  issued  by  the  clerk 
or  referee,  shall  be  admitted  as  evidence  with  like  force  and 
effect  as  certified  copies  of  the  records  of  District  Courts  of  the 
United  States  are  now  or  may  hereafter  be  admitted  as  evidence. 
A  certified  copy  of  the  order  approving  the  bond  of  a  trustee 
shall  constitute  conclusive  evidence  of  the  vesting  in  him  of  the 
title  to  the  property  of  the  bankrupt,  and  if  recorded  shall  im- 
part the  same  notice  that  a  deed  from  the  bankrupt  to  the  trustee 
if  recorded  would  have  imparted  had  not  bankruptcy  proceed- 
ings intervened.  A  certified  copy  of  an  order  confirming  or 
setting  aside  a  composition,  or  granting  or  setting  aside  a  dis- 
charge, not  revoked,  shall  be  evidence  of  the  jiirisdiction"  of 
the  court,  the  regularity  of  the  proceedings,  and  of  the  fact  that 
the  order  was  made.  A  certified  copy  of  an  order  confirming  a 
composition  shall  constitute  evidence  of  the  revesting  of  the 
title  of  his  property  in  the  bankrupt,  and  if  recorded  shall, im- 
part the  same  notice  that  a  deed  from  the  trustee  to  the  bankrupt 
if  recorded  would  impart."* 

ly  evidence  was  that  of  the  hank-  other  accounts  were  indexed,  seeJBe 
rupt's  wife  that,  during  the  four  Cox,  199  Fed.  952.-  Cf.  %  644,  iiifra. 
months  before  the  filing  of  the  *  30  St.  at  L.  544,  552,  §  21 ; 
petitibh,  he  had '  given  her  certain  as  amended  by  32  St.  at  L.  797.  An 
sums  of  money  for  household  and  adjudication  in  bankruptcy  is  con- 
family  expenses  which  she,  had  so  elusive  in  that  proceeding  of  all  the 
used.  Neumann  v.  Blake,  C.  C.  A.,  jurisdictional  facts  and  cannot  be 
178  Fed.  916.  For  a  case  where  an  cpUaterally  attacked.  Ke  Hecox,  C. 
omission  was  made  by  a  wife  to  in-  C.  A.,  164  Fed.  823;  Re  V.  &  M. 
elude  her  claim  for  a  salary  for  lumber  Co.,  182  Fed.  231;  Cook  v. 
services  in  a,  statement  to  a  banker,  Robinson,  C.  C.  A.,  194  Fed.  785; 
made  by  her  for  her  husband,  and  all  cases  of  insolvency.  It  has  been 
to  include  it  in  the  index  of  the  said  that  between  his  adjudication 
book  containing  the  same  where  the  and,  the  appointment  of  a  trustee. 
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A  verified  proof  or  petition  for  the  allowance  of  a  claim  is 
frima  facie  evidence  of  its  validity ;  *  but  not,  it  lias  been  held, 
of  any  facts  therein  alleged  to  establish  its  priority.* 
-  Creditors  must;  have  at  least  ten  days'  notice  by  nlail  of  all 
examinations  of  the  bankrupt  unless  they  waive  the  same  in 
writing.''  It  was  held  that  a  person  adjudged  a  bankrupt  upon 
an  involuntary'  petition  may  bfe  ordered  to  attend  before  the 
referee  for  examinatioh,  before  the  first  meeting  of  his  cred- 
itors and  the  appointment  of  a  trustee ;  and,  if  the  examination 
is  limited  to  obtaining  information  on  which  to  prepare  the 
schedules,  that  it  is  not  essentialto  the  validity  of  the  proceed- 
ings that  ten  days'  notice  thereof  by  mail  should  have  been  given 
to  creditors.* 

At  the  first  meeting  of  the  creditors,  any  one  whose  name  ap- 
pears in  the  schedule  of  creditors,®  and  it  seems  that,  at  any  time, 
any  person  who 'gives  to  the  referee  prima  facie  evidence  of 
his  claim,  may  obtain  an  order  for  the  examination  of  the  bank- 
rupt, even  if  the  debt  has  not  been  regularly  proved.*"  But  it 
seems  that  a  preferred  creditor  cannot  conduct  an  examination 
unless  he  relinquishes  his  preference.**  It  seems  that  no  formal 
order  is  required  for  the  examination  of  the  bankrupt  at  the  first 
meeting  of  his  creditors,*''  nor  perhaps  at  the  time  and  place  tff 
which  the  same  is  adjourned;**  but,  if  his  examination  is  de- 
he  is  not  to  beregarded  as  civilly  the  validity  of  a  claim,  a  claim' 
dead.  Plaut  v..  Gorham  Mfg.  Co.,  against  another  debtor  for  the  same 
174  Fed. ;  852.  Findings  in  a  pro-  debt,  -which  was  previotisly  allowed, 
ceeding  before  the  same  referee  that  is  inadmissible  in  support  of  objec- 
has  been  finally  dismissed  for  want  tions.  Re  James  Dunlap  Carpet 
of  jurisdiction  cannot  be  the  basis  Co.,  171  Fed.  532. 
of  findings  in  a  subsequent  proceed-  ^  /Jg  Jones,  151  Fed.  108. 

..ing  before  him.    Re  Rosenberg,  116  f  Re  Franklin  Syndicate,  101  Fed. 

Fed.  402.  402.  . 

5  Whitney  v.  Dresser,  200  ;U;  S.  ^Re  Walker,  96  Fed.  550. 

532,   50   L.   ed.   584,   infra,   %   645.  9  Re  Jehu,  94  Fed.  638. 

Where  the  claimant  did  not  rest, on  W/Je    Price,    91    Fed.    635;    Re 

his  proof  of  claim,  but  offered  evi-  Schenkein;  113  Fed.  421;  Re  Kuf- 
dence  which  was  insufiicient  to  es-  fler,  153  Fed.  667;  Re  Samuelsohn, 
tablish  its  allegations,  it  was  held      174  Fed.  911. 

that  he  could  not,  upon  appeal,  use  "iSe    Schenkein,    113    Fed.    421. 

the  allegations,  in  the  proof  to  sup-      See  Re  Price,  95  Fed.  655. 
ply  the  deficiencies  in  his  testimony.  1*  Re  Price,  91  Fed.  636. 

Re  T.  A,  Mclntyie  &  Co.,  C.  C.  A.,  "  Ibid 

174  Fed.  627.   Upon  an  issue  as  to 
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sired  at  another  creditors'  meeting,  an  order  must  be  obtained 
and  ten  days'  notice  given  to  all  the  creditors.^*  Upon  an  ex- 
^amination  of  a  bankrupt  at  a  creditors'  meeting  fixed  by  stat- 
ute, a  subpoena  duces  tecum  is  not  required  to  justify  an  order 
directing  him  to  produce  books  of  account. ^^  Such  an,  order 
may  be  supported  by  testimony  presented  at  the  creditors' 
meeting;  ^®  but  an  application  for  such  an  order,  when  not  made 
at  the  meeting,  must  be  made  upon  notice  to  the  bankrupt,*'' 
although  the  petition  for  the  same  need  not  be  verified.*'  Un- 
der ordinary  circumstances  such  an  examination  should  be  had' 
once  for  all  the  creditors.  If  no  examination  has  previously 
been  had,  the  notice  to  creditors  to  attend  in  opposition  to  the 
discharge  should  embrace  also  a  notice  of  the  examination  of  the 
bankrupt ;  and  the  testimony  thereupon  should  be'  taken  at  the 
expense  of  the  creditors.*'  A  further  examination  of  th&  bank- 
rupt, his  wife,  or  any  other  person,  may  be  directed  at  any  time 
before  the  final  disposition  of  the  case,  although  his  previous 
examination  has  been  adjourned  without  a  day.^"  His  second 
examination  can  only  be  obtained  for  cause  shown  by  an  order, 
the  application  for  which  should  be  upon  notice  to  him.^*  It 
has  been  held  that  an  order  may  be  obtained  for  his  examination 
after  his  discharge.^^  It  has  been  held  in  the  Second  Circuit: 
that  an  order  may  be  obtained  for  the  examination  of  an  al- 
leged bankrupt  or  a  stranger  to  the  proceeding  before  an  ad- 
judication in  bankruptcy ;  **  that  a  receiver  may  obtain  such  an 

l*Be  Peters,   1   Am.   B.  E.   248;  on  such  an  application,  thei  trustee 

Jte  Westfall  Bros.,  8  Am.  B.  R.  43] ;  need  not  set  forth  the  , nature  and 

Remington  on  Bankruptcy,  §  1542.  character  of  the  testimony  sought. 

ISiSe  Soloway  &  Katzj   195  Fed.  -Ke  Bryant,  188  Fed.  530. 

103.  22  Re  Fleischer,  151  Fed.  Si. 

16  Ibid.  23  Be  Fleischer,   151   Fed.   81,  18 

njte  Soloway  &  Katz,   195   Fed.  ^™-   ^r.   197;    U.   S.  v.   Liberman, 

jQQ  176  Fed.  161;  Cameron  V.  U.  S.,  192 

,'    ,.,       -  Fed.  548.     Contra,  in  the  Third  Gir- 
ls Ibid. 

„  .        „,„,.,„,      „  cuit,  Be  Shubinsky,   C.   C.  A.,   172 

ISE.    Price,    91    Fed.    635;    Be  p^d.  332,  97  C.  C.  A.,  116,  22  Am. 

Sehenkein,  113  Fed.  421;  Be  Kuffier,  ^    ^    ggg.  ^^  Thompson,  179  Fed. 

153  Fed.  667.  874     ^  ^,^  jjgj^^  ;„  ^jjg  yif^j^  qj^. 

no  Re  Bryant,   188   Fed.  530.  cuit,  that  the  certificate  of  a  referee 

eiRe  Fleischer,  151   Fed.  81;  Re  that  the  alleged  involuntary  bank- 

Herskovitz,- 152  Fed.  316.     Oontr.a,  rupt   refused   to   submit   to   an   ex- 

Re  Crenshaw,  155   Fed.  271 :   Rem-  amination   before   adjudication    up- 

ington  on  Bankruptcy,  §  1543.    Up-  on    an    application   for    a    receiver. 
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order  ;^*  afid  that  a  special  commissioner  may  be  appointed  to 
conduct  the  examination.^* 

An  order  for  the  examination  of  a  stranger  to  the  proceeding 
concerning  the  acts,  conduct  or  property  of  the  bankrupt  is  not 
a  matter  of  right,  but  rests  in  the  discretion  of  the  court  or  ref; 
eree.*®     No  notice  of  the  application  is  required.*'    It  has  been 


could  not  be  sustained  on  an  appli- 
cation of  the  creditors  for  an  order 
to  examine  the  latter  as  a  witness. 
Craddock-Terry  Co.  v.  Kaufman, 
175  Fed.  303. 

2*iJe  Fleischer,  151  Fed.  81,  18 
Am.  B.  E.  197.     See  supra,  %  634. 

25  tr.  S.  V.  Liberman,  176  Fed. 
161,  holding  that  the  powers  of  such 
commissioner  are  not  suspended  by 
a  subsequent  order  referring  the 
case  generally  to  a  referee  after  ad- 
judication. But  see  Re  Euos,  164 
Fed.  749;   supra.,  %  638. 

28iJe  Andrews,  130  Fed.  383.  It 
has  been  held  that  the  examination 
of  a  third  person  at  the  request  of 
a  receiver  or  trustee  in  bankruptcy 
may  be  granted  without  any  show- 
ing of  the  questions  to  be  asked  or 
the  facts  into  which  inquiry  is  to 
be  made;  Re  Howard,  95  Fed.  415; 
Re  Fixen  &  Co.,  96  Fed.  748.  That 
the  pendency  of  a  suit  by  or  against 
the  bankrupt  or  his  representative 
is  not  a  prerequisite.  Re  Fixen  & 
Co.,  96  Fed.  748.  That  the  examina- 
tion may  be  made  concerning  facts 
which  could  not  be  the  subject  of  a 
suit  in  a  court  of  the  United  States; 
Re  Clifife,  97  Fed.  540.  That  a,  wit- 
ness cannot  refuse  to  attend  or  be 
examined  by  a  receiver  in  bankrupt- 
cy on  the  ground  that  the  order  ap- 
pointing a  receiver  was  erroneously 
or  improvidently  made.  Re  Fixen 
&  Co.,  96  Fed.  748.  That  he  cannot 
refuse  to  .produce  books  because  he 
claims  that  they  contain  nothing  re- 
lating to  the  bankrupt's  property; 


but  must  leave  the  determination  of 
that  question  to  the  court.  Re  Fix- 
en &  Co.,  96  Fed.  748.  But  see  Re 
Carley,  106  Fed.  862.'  That  an  ex- 
amination may  be  had  of  books  of  a 
corporation  managed  by  two  bank- 
rupts, in  which  their  wives  own  sub- 
stantially all  the  stock,  and  it  is 
claimed  that  the  corporate  proper- 
ty is  assets  of  the  bankrupts.  Be 
Horgan,  C.  C.  A.,  98  Fed.  414;  s.  c, 
97  Fed.  319.  Of.  Re  Cohn,  98  Fed. 
75.  A  witness  is  not  justified  in  re- 
fusing to  answer  a  material  ques- 
tion because  he  owes  to  his  custoni- 
ers  the  duty  not  to  disclose  their 
private  affairs.  Re  Lathrop,  Haskins 
&  Co.,  184  Fed.  534;  Gf.  §  343,  su- 
pra; nor  an  attorney  to  refuse  to 
identify  documents  which  he  has 
witnessed  for  his  client  or  to  testi-' 
fy  with  reference  to  facts  concern- 
ing which  he  obtained  knowledge 
from  others.  Re  Euos,  159  Fed.  252. 
It  was  held  that  a  judge  who  made 
an  order  appointing  a  receiver  was  a 
competent  witness  to  testify  that 
the  apointment  was  not  made  be- 
cause of  insolvency.  Schumert  & 
Warfleld  v.  Security  Brewing  Co., 
199  Fed.  358.  Upon  an  issue  as  to 
the  insanity  of  an  alleged  bankrupt, 
it  was  said  that  the  evidence  of  his 
acts,  speech  and  demeanor,  the 
cliange  of  his  habits,  and  the  testi- 
mony of  physicia,ns  who  treated iim, 
was  of  greater  weight  tha,n  the  hy- 
pothetical testimony  of  alienists. 
if§,Ward,  C.  C.  A.,  194  Fed.  89.  Up- 
on the  trial  of  an  issue  as  to  the 
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said :  that  the  request  for  the  same  may  be  oral ;  ^  and  that  the 
order  may  be  made  by  the  referee.**  After  such  an  examination 
of  a  third  person  has  been  terminated,  a  further  examination 
may  be  ordered  by  the  referee  for  special  cause  shown;  ,but,it 
has  been  said  to  be  within  the  discretion  of  the  referee  to  decide 
in  each  particular  case  what  cause  is  sufficient  and  upon  what 
he  will  make  the  order.^"  "No  person  shall  be  required  to  at- 
tend as  a  witness  before  a  referee,  at  a  place  outside  of  the 
State  of  his  residence,  and  more  than  one  hundred  miles  from 


value  of  land,  it  was  held  that  the 
master  properly  excluded  cross-ex- 
amination of  the  trustee  concerning 
efforts  made  by  him  to  secure  pur- 
chasers at  a  given  price  and  his 
knowledge  or  understanding  of  what 
the  property  could  have  been  bought 
for,  Re  Graves,  182  Fed.  443;  and 
that  evidence  of  the  amounts  re- 
ceived on  sale  of  similar  land  in  the 
neighborhood  was  inadmissible  in 
the  absence  of  proof  that  it  wan 
substantially  of  the  same  value  as 
the  land  in  controversy  and  covered 
with  similar  timber,  Ibid.  A  party 
who  called  a  witness  was  not  al- 
lowed to  impeach  his  credibility. 
Re  San  Miguel  Gold  Min.  Co.,  197 
Fed.  126.  The  examination  is  not 
limited  to  transactions  occurring 
within  the  four  months  preceding 
the  bankruptcy.  Re  Brunlage,  100 
Fed.  613;  Re  Pursell,  114  Fed. '371. 
The  witness  should  not  be  compelled 
to  answer  matters  not  relevant  to 
the  acts,  conduct  or  property  of  the 
bankrupt;  and  when  he  was  denied 
that  the  transaction  inquired  into 
has  any  relation  to  the  same,  it 
seems  that  the  examiner  must  show 
some  connection  therewith,  or  that 
the  question  will  be  disallowed.  Re 
Carley,  106  Fed;  862,  866.  The 
act  does  not  demand  such  liberality 
of  construction  when  it  is  sought  to 
inquire    into   the   acts,   conduct,   or 


property  of  any  person  other  than 
the  bankrupt  himself.  Indeed,  the 
act  does  not  authorize,  in  the  mode 
of  proceeding,  and  examination 
whatever  into  matters  other  than 
those  specifically  mentioned, 
which  might,  however,  include  cases 
where  the  acts  conduct,  or  property 
of  the  witness  are  so  connected  or 
interwoven  with  those  of  the  bank- 
rupt as  to  make  them  virtually  the 
same,  by  reason  of  coihmunity  of 
interest.  The  court  of  bankruptcy 
itself  would  have  no  jurisdiction  un- 
der the  form  of  proceeding  other- 
wise to  inquire  into  the  acts,  con- 
duct, or  property  of  any  other  per- 
son except  the  bankrupt."  Ibid. 
It  ha^  been  held,  that  a  mere  affidav- 
it of  belief  on  the  part  of  the  credit- 
ors,' or  others,  that  an  answer  will 
bring  out  the  facts  in  relation  to  the 
acts,  conduct  or  property  of  the- 
bankrupt  is  insufficient  to  compel  an. 
answer  to  the  question  or  the  pror 
ductiou  of  a  document,  as  the  case 
may  be,  when  the  witness  positively 
contradicts  it  under  oath.     Ibid. 

2'?  Re  Howard,  95  Fed.  415. 

28  Re  Howard,  95  Fed.  415.  See-, 
Re  Abbey  Press,  C.  C.  A.,  134  Fed.. 
51. 

29iJe  ATibey  Press,  C.  C.  A.)  134 
Fed.   51. 

80  Re  Abbey  Press,  C.  C.  A.,  9,  134 
Fed.  51. 
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such  place  of  resideiice,  and  only  in  case  his  lawful  mileage  and 
fee  for  one  day's  attendance  shall  be  first  paid  or  tendered  to 
him."  '^  Where  the  examination  is  held  in  another'  district,  the 
proper  course  is  to  make  an  ancillary  application  to  a  judgfe  of 
that  district  for  the  examinations  of  the  witness  there.'* 

The  bankrupt  "shall  not  be  required  to  attend  a  meeting  of 
his  creditors,  or  at  or  for  an  examination  at  a  plaice  more  than 
one  hundred  and  fifty  miles  from  his  home  or  principal  place 
of  business,  or  to  examine  claims  except  when  presented  to  him, 
unless  ordered  by  the  court,  or  a  judge  thereof,  for  cause  shown, 
and  the  bankrupt  shall  be  paid  his, actual  expanses  from  the  es- 
tate when  examined  or  required  to  atti^nd  at,  any  place  other  Ijhan 
the  city,  town  or  village  of  his  residence.'"'  .  He  is  not  entitled 
to  any  witness  fees.'*  Other  witnesses  must,  however,  be  paid 
or  tendered  their  legal  f ees^in  advance.'*  It  has  been  held :  that 
a  witness  cannot  be  compelled  to  appear  at  a  place  outside  the 
State  where  he  resides,  although  within  one  hundred  miles  from 
his  residence,; "  and  that  he  cannot  be  compelled  to  attend  within 
the  State  at  a  place  more  than  one  hundred  miles  from  his  resi- 


31  30  St.  at  L.  544,  §  31. 

.38  Be  Robinson,  179  Fed.  724.  See 
Re  Williams,  123  Fed.  321.  It  has 
been  held  that  such  an  exariiination 
may  be  had.  The  examination  may 
be  had'  by  order  of  the  court,  in 
which  proceedings  in  bankruptcy 
were  pending,  in  another  district  by 
a  commission  under  the  Revised 
Statutes,  Re  Carley,  10.6  Fed.  862; 
U.  S.  R.  S.,  §§  868,  869.  See  Re 
Robinson,  179  Fed.  724,  or  before  a. 
referee  in  bankruptcy  in  another  diSr 
trict.  Re  Sturgeon,  C.  C.  A.,  13ft 
Fed.  608  (where  the  order  was  made 
by  the  referee  in  the  district  where 
'the  proceedings  were  pending) .  But 
aee  Re  Williams,  123  Fed.  321,  and 
that  in  such  a  case,  it  is  the  duty  of 
the:  referee  to  tstke  all  the  evidence 
and  note  Objections  to  the  same.  Re 
Stuirgeon,:  C.   C.   A.,   139   Fed;   608.' 

33  30!  St,  at  L.  544,  §  7.  Where 
the  bankrupt  obtained:  an  order,  of 
protection,  forbidding  his  arrest  on 


civil  process^  while  in  attendance  for 
examination  in  a  State  where  he 
did  not  reside,  it  was  held  that 
when  he  was  there  arrested  on  a 
claim_  not  dischargeahle  in  bank- 
ruptcy, he  should  be  discharged  by 
the  court  of  bankruptcy  upon  the 
writ  of  habeas  corpus;  XJ.  S.  ex  rel. 
Mansfield  v.  Flynri,  179  Fed.  316. 
,It  has  been  held  that  the  writ  of 
habeas  corpus  and  testificandum. 
should  not  issue  to  bring  before  the 
court,  for  examinationy.  the  bank- 
rupt, who  is  in  another  State  in 
the  custody  of  the  authorities  there, 
after  his  commitment,  as  a  lunatic. 
Re  Thaw,  C.  C.  A.,  166  Fed.  71. 
3iRe  Shanker,  138  Fed,  802.     ■ 

35  Be  Kerber,  ,125  Fed:  653.  See 
supra,  §  277.  The  husband  of  a 
bankrupt  is  entitled  to  witness  fees. 
iJe  Marcus,  160  Fed.  229. 

36  Re  Cole,:  133  Fed.  414. ,  But  see 
Re  Hemstreet,  117  Fed.  568 
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dence."  "No  testimony  given  by  the  bankrupt  skould  be  used 
against  him  in  any  criminal i proceedings.""  It  has  been  held: 
that  this  does  not  exempt  him  from  an  indictment  for  perjury 
then  committed ;  ^^  aiid  that  he  may  be  punished  for  contempt 
for  such  perjury  and  for  evasive  answers,*"  and  for  a  refusal  to 
produce  his  books."  Since  the  statute  does  not  relieve  him 
from  an  indictment  for  a  crime  thus  disclosed,**  he  can  plead 
his  privilege  against  an  incriminating  question.*'  The  objec" 
tion  cannot  be  taken  before  he  is  sworn.**  He  cannot  object  to 
surrendering  books  of  account  of  a  receiver  or  trustee  because 
they  may  tend  to  criminate  him.*°  A  refusal  to  answer  a  ques- 
tion approved  by  the  court  and  referee  may  be  a  ground  for 
denying  a  discharge  in  bankruptcy.*®  A  witness  other  than  the 
bankrupt  is  not  entitled,  to  have  counsel  present  upon  the  ex- 


31  Re  Hemstreet,  117  Fed.  568. 

38  30   St.   at  L.,   544,  548,   §  7. 

39GUckstein  v.  U.  S.,  222  U.  S. 
139;  Edelstein  v.  U.  S.,  C.  C.  A.,  149 
Fed.  636;  Remington  on  Bankrupt- 
cy, §  1536.  Cf.  State  v.  Strait 
(Minn.),  102  N.  W.  913.  Upon'  the 
trial  of  an  indictment  for  concealing 
assets,  his  scheduifis  may  be  put  in 
evidence.  Johnson  v.  U.  S.,  228  U. 
S.  457.  Cf.  Ensign  v.  Pennsylvania, 
227  U.  S.  592;  Edelstein  v.  U.  S., 
C.  C.  A.,  149  Fed.  636;  U.  S.  v. 
Bred,  176  Fed.  165. 

40  Be  Fellerman,  149  Fed.  244,  17 
Am.  B.  E.  785;  supra,  §  428. 

ilRe  Magen,  179  Fed.  572;  Re 
Alper,  162  Fed.  207 ;  Re  Sorkin,  166 
Fed.  831. 

48Burrell  v.  Montana,  194  U.  S. 
572,  48  L.  ed.  1122;  Re  Walsh,  104 
Fed.  518. 

43  Re  Scott,  95  Fed.  815V  Be  Bos- 
ser,  96  Fed.  308;  Re  Feldstein,  103 
Fed.  269;  Re  Walsh,  104  Fed.  518; 
Re  Smith,  112  Fed.  509;  Re  Shera, 
114  Fed.  207;  U.  S.  v.  Goldstein,' 132 
Fed.  789  (voluntary  bankruptcy). 
See  supra,  §§  339,  343.     He  cannot 


when  he  has  previously  volunteered 
partial  testimony  upon  the  subject. 
Re  Bendheim,  180  Fed.  918. 

a  Re  Scott,  95  Fed.  815. 

45  Matter  of  Harris,  221  U.  S.  274, 
55  L.  ed.  732;  Re  Sapiro,  92  Fed. 
340.  Of.  Re  Nachman,  114  Fed. 
996.  See,  also.  Re  Edvrard  Heas  & 
Go.»,  136  Fed.  988.  Contra,  Re  Kan- 
ter  &, Cohen,  121  Fed.  984,  58  C.  C. 
A.  260  (vphere  the  bankrupts  Were 
relieved  from  filing  schedules  as  vpell 
aa  from  producing  books ) .  It  has 
been  held  not  to  be  improper  for  the 
trustee  to  permit  the  use  of  such 
books  by  a  State  prosecutor  in  crim- 
inal proceedings  against -the-  bank- 
rupt. Re  Tracy  &  Co.,  177  Fed.  .532. 
It  was  said,  however,  that  if  the 
trustee  proposed  to  show  the  books 
to  trade  rivals  of  the  bankrupt,  that 
would  be  a  wanton  and  illegal  mis- 
use of  his  I  powers.  ,  Ibid.  Cf.  State 
V.  Strait,  94  Minn.  384.  Contra, 
Blum  V.  State,  94  Md.  375,  56  L.E.A. 
322;  People  v.  S warts,  (Oook  Coun- 
ty ■Griin.  Ct.j' 111.)   8  Am.  B.  R.  487. 

iSRe  Dresser,  C.  C.  A.,  146  Fed. 
383.    Tnfra,  §  491. 
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amination,*''  except  possibly  when  he  is  a  creditor.*'  The 
bankrupt  is  entitled  to  have  counsel  present  before  the  referee' 
at  all  hearings.*'  It  has  been  held  that  the  referee  may  rule 
upon  the  admission  and  exclusion  of  evidence.'**  According  to 
some  authorities,  it  is  his  duty  to  receive  and  take  down  answers 
to  questions,. even  after  he  has  sustained  objections  to  the  same.'^ 
It  has  been  held  that  he  may  exclude  repetitions  of  the  -same 
question.'*  It  has  been  held  that  the  referee  is  bound  to  be 
personally  present  when  evidence  is  taken,  upon  which  he  is 
to  pass,  unless  his  presence  is  waived.''  The  testimony  so 
taken  is  a  part  of  the  record,  to  which  creditors  are  entitled  to- 
access  so  long  as  it  remains  in  the  custody  of  the  referee,  al- 
though it  might  in  a  suit  for  a  preference,  injuriously  affect 
the  party  taking  the  same.'*     The  testimony  of  a  bankrupt 


«iSe  Abbey  Press,  C.  C.  A.,  134 
Fed.  51. 

*8  According  to  Referee  Reming- 
ton, any  creditor  can  cross-examine 
witnesses  upon  a  general  examina- 
tion. Remington  on  Bankruptcy, 
§  1574.  Citing  contra,  Re  Cobb,  7 
Am.  B.  E.  104. 

M  Be  Hai-k,  136  Fed.  986. 

50iSe  De  Gottardi,  114  Fed.  328; 
Re  Wilde's  Sons,  131  Fed.  142.  Re 
Ruos,  159  Fed.  252. 

Sliee  Lipset,  119  Fed.  379;  Dres- 
sel  V.  North  State  Lumber  Co.,  119 
Fed.  531;  Re  Sturgeon,  C.  C.  A., 
139  Fed.  608;  Bank  of  Ravenswood 
V.  Jbhnson,  C.  C.  A.,  143  Fed.  463; 
Re  Isaacson,  175  Fed.  292;  revers- 
ing Re  Romine,  138  Fed.  837; 
excepting  evidence  plainly  privi- 
leged and  which  afSrinatively  ap- 
pears to  be  so  incompetent,  irrele- 
vant and' immaterial,  that  it  vfould 
be  an  abuse  of  process  to  compel-its 
production  or  permit  its  iritroduc- 
tion.  Missouri-Am.  El.  Co.  v  Ham- 
ilton-Brown Shoe  Co.,  C.  C.  A.,  365 
Fed.  283.  See"  §§  343,  353,  supra. 
Contra,  Re  Harrison  Bros.,  ]n'' 
Fed.  320,  321:  "To  the  same  effect 
is  the  sound  reasoning  and  conclu- 


sion in  Re  Wildes  Sons  (D.  C.)  31 
Am.  Bankr.  Rep.  715,  131  Fed.  142. 
It  13  true  that  some  courts  have 
reached  a  contrary  conclusion  re- 
quiring the  referee  to  hear  and  re- 
cord everything  that  is  offered,  re- 
gardless of  how  relevant  he  may 
consider  it.  A  careful  examination 
of  these  cases,  however,  will  disclose 
the  fact  that  in  most  every  instance 
where  this  ruling  was  made  the  ref- 
eree was  acting  as  a  commissioner, 
or  special  master,  to  take  testimony 
to  report  to  the  court.  In:  re  Lip- 
set  (D.C.)  9  Am.  Bankr.  Rep.  32„ 
119  Fed.  379;  In  re  Romine  (D.  C.) 
14  Am.  Bankr.  Rep.  789,  138  Fed. 
840;  In  re  Isaacson  (D.  C.)  23  Am. 
Bankr.  Rep.  665,  175  Fed.  292; 
Bank  of  Ravenswood  v.  Johnson, 
143  Fed.  463,  74  O.  C.  A.  597,"  see 
General  Order  XXII;  supra,  §§ 
352,  355  391. 

58  7fe  Romine,  138  Fed.  887;  re- 
versed upon  another  point.  Bank  of 
Ravenswood  v.  Johnson,  C.  C.  A., 
143  Fed.  463.  Approved  in  Reming- 
ton on  Bankruptcy,  §  552. 

5S7fe  Wilde's  Sons,  ]31  Fed.  142. 

64  Ke  Saltnuelsohn,   174  Fed.   911 
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upon  his  examination  at  a  creditor's  meeting,  or  otherwise, 
may  be  offered  in  evidence  against  him  as  an  admission  upon  his 
application  for  his  discharge,*'  or  upon  any  other  application 
in  the  proceeding ;  **  even,  it  has  been  said,  although  it  was  not 
signed  nor- taken  down  in  writing,  if  it  is  proved  by  the  testi- 
mony of  those  who  heard  the  same."  But  the  testimony  of 
other-  persons  in  other  applications  in  the  proceeding  in  bank- 
ruptcy cannot  be  offered  in  evidence  against  .the  bankrupt, 
except  as  a  means  of  contradicting  a  witness  then  examined, 
after  his  attention  has  been  called  to  the  same.''  It  has  been 
held  •  that,  in  an  action  by  a  trustee  against  a  stranger  to  the 
proceeding,  the  books  of  the  bankrupt  are  competent  evidence 
of  his  insolvency,'^  and  a  single  case  seems  to  hold  that  the  un- 
corroborated testimony  of  the  bankrupt  upon  his  examination 
in  the  bankruptcy  proceedings  is  competent  for  the  same  pur- 
pose.*" It  has  been  held  that  where  a  material  issue  was  the 
indebtedness  of  the  bankrupt  to  a  petitioner,  an  adjudication 
of  bankruptcy  which  found  that  issue  in  favor  of  the  latter 
was  conclusive  evidence  of  the  validity  of  his  claim,  which  could 
not  thereafter  be  disputed  by  either  the  bankrupt  or  another 
creditor.^^ 

5B  Be  Leslie,  119  Fed.  406;   Shaf-.  rupt  upon  his  examination  in  bank- 

fer  V.  Koblegard  Co.,  383  Fed.  71.  ruptcy  is  then  admissible.     Contra, 

56  7Se  Wilcox,  C.  C.  A.,  109  Fed.  Taylor  v.  Nicholas,  134  App.  Biv. 
628;  Re  Alphin  &  Lake  Cotton  Co.,  (N.  Y.)  787.  It  has  been  held  that 
131  Fed.  824;  Re  Wiesen  Bros.,  135  the  bankrupt's  books  are  competent 
Fed.  442.  Be  Greer,  189  Fed.  51].  evidence  to  show  his  solvency  or  in- 
It  has  been  held:  that  sufih  state-  solvency  at  a  particular  time, 
ments  made  by  the  bankrupt  are  Ernst  v, .  Mechanics'  &  Metals ;  Nat> 
admissible  against  the  trustee  in  Bank  of  N.  Y.,  200  Fed.  295.  Cow- 
litigation  with  a  stranger  to  the  tra,  Taylor  v.  Nicholas,  134  App. 
proceeding,  Re  Thompson,  197  Fed.  Div.  (N.  Y.)  787. 
681;  that  in  a  plenary  action  by  a  57  Be  Bard,  108  Fed.  208;  Re 
trustee  in  another  court  in  the  same  Knaszak,  151  Fed.  503. 
district,  it  cannot  take  judicial  no-  68  Be  Alphin,  &S  Lake  Cotton  Co.. 
tice  of  matters  of  record  in  the  131  Fed.  824;  Be  Wiesen  Bros.,  135 
bankruptcy    proceedings,    McDonald  Fed.  442. 

V.  Clearwater  Shortline  Ky.  Co.,  164  59  Ernst   v-   Mechanics'   &  Metals 

Fed.   1007;    See  supra,   §   329;   and  Nat.  Bank  of  N.  Y.,  200  Fed.  295. 

that  insolvency  may  then  be  proved  60  CoUett  v.  Bronx  Nat.  Bank,  200 

by  the  uncorroborated  testimony  of  Fed.  111.     Contra,  Re  Hersey,  171 

the  bankrupt,  Collett  v.  Bronx  Nat.  Fed.  1004. 

Bank,  200  Fed.  nl,  which  seems  to  81  iSe     Henry     Ulfelder     Clothing 

hold  that  the  testimony  of  the  bank-  Co.,  98  Fed.  409. 
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§  640.  Meetings  of  creditors  and  appointments  of 
trustees.  "(a)  The  court  shall  cause  the  first  meeting  of  the 
creditors  of  a  bankrupt  to  be  held,  not  less  than  ten  nor  more 
than  thirty  days  after  the  adjudication,  at  the  county  seat  of  the 
county  in  which  the  bankrupt  has  had  his  principal  place  of 
business,  resided,  or  had  his  domicile ;  or  if  that  place  would 
be  manifestly  inconvenient  as  a  place  of  meeting  for  the  parties 
in  interest,  or  if  the  bankrupt  is  one  who  does  not  do  business, 
reside,  or  have  his  domicile  within  the  United  States,  the  court 
shall  fix  a  place  for  the  meeting  which  is  the  most  convenient 
for  parties  in  interest.  If  such  meeting  should  by  any  mis- 
chance not  be  held  within  such  time,  the  court  shall  fix  the  date, 
as  soon  as  may  be  thereafter,  when  it  shall  be  held.  (6)  At  the 
first  meeting  of  creditors  the  judge  or  referee  shall  preside, 
and,  before  proceeding  with  the  other  business,  may  allow  or  dis- 
allow the  claims  of  creditors  there  presented,  and  may  publicly 
examine  the  bankrupt  or  cause  him  to  be  examined  at  the  in- 
stance of  any  creditor,  (c)  The  creditors  shall  at  each  meating 
take  such  steps  as  may  be  pertinent  and  necessary  for  the  pro- 
motion of  the  best  interests  of  the  estate  and  the  enforcement 
of  this  act.  (d)  A  meeting  of  the  creditors,  subsequent  to  the 
first  one,  may  be  held  at  any  time  and  place  when  all  of  the 
creditors  who  have  secured  the  allowance  of  their  claims  sign 
a  written  consent  to  hold^  a  meeting  at  such  time  and  place.. 
(e)  The  court  shall  call  a  meeting  of  creditors  whenever  one- 
fourth  or  more  in  number  of  those  who  have  proven  their  claims 
shall  file  a  written  request  to  that  effect;  if  such  request  is 
signed  by  a  majority  of  such  creditors,  which  number  repre- 
sents a  majority  in  amount  of  such  claims,  and  contains  a  re- 
quest for  such  meeting  to  be  held  at  a  designated  place,  the 
court  shall  call  such  meeting  at  such  place  within  thirty  days 
after  the  date  of  filing  the  request.  (/)  Whenever  the  affairs 
.  of  the  estate  are  ready  to  be  closed  a  final  meeting  of  creditors 
shall  be  ordered."  * 

"If  the  schedule  of  a  voluntary  bankrupt  discloses  no  assets, 
and  if  no  creditor  appears  at  the  first  meeting,  the  court  may, 
by  order  setting  out  the  facts,  direct  that  no  trustee  be  ap- 
pointed, biit  at  any  time  thereafter  a  trustee  may  be  appointed, 
if  the  coiirt  shall  deem  it  desirable.     If  no  tnistee  is  appointed. 

§  640.     1 30   St.   at  L.   544,   559,      560,  §  55. 
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as  aforesaid,  the  court  may  order  that  no  meeting  of  the  credi- 
tors other  than  the  first  meeting  shall  be  called."'  "When- 
ever, by  reason  of  a  vacancy  in  the  office  of  trustee,  or  for  any 
other  cause,  it  becomes  necessary  to  call  a  special  meeting  of 
the  creditors  in  order  to  carry  out  the  purposes  of  the, act,  the 
court  may  call  such  a  meeting,  specifying  in  the  notice  the 
purpose  for  which  it  is  called."  '  "(a)  Creditors  shall  pass  up- 
on matters  submitted  to  them  at  their  meeting  by  a  majority  vote 
in  number  and  amount  of  claims  of  all  creditors  whose  claims 
have  been  allowed  and  are  present,  except  as  herein  otherwise 
provided,  (b)  Creditors  holding  claims  which  are  secured  or 
have  priority  shall  not,  in  respect  to  such  claims  be  entitled 
to  vote  at  creditors'  meetings,  nor  shall  such  claims  be  counted 
in  computing  either  the  number  of  creditors  or  the  amount  of 
their  claims,  unless  the  amounts  of  such  claims  exceed  the  values 
of  svich  securities  or  priorities,  and  then  only  for  such  excess."  * 
The  word  "creditor,"  in  the  act,  includes  "any  one  who  owns 
a  demand  or  claim  provable  in  bankruptcy,  and  may  include  his 
duly  authorized  agent,  attorney,  or  proxy."  *  But  none  of  them 
can  vote  at  a  creditors'  meeting  until  their  claims  have  been 
proved  ,and  allowed.'  The  words  "secured  creditor"  include 
"a  creditor  who  has  security  for  his  debt  upon  the 
property  of  the  bankrupt  of  a  nature  to  be  assignable 
under  this  act,  or  who  owns  such  a  debt  for  which 
some  indorser,  surety,  or  other  person  secondarily  liable 
for  the  bankrupt,  has  such  security  upon  the  bankrupt's  assets" '' 
Upon  the  election  of  a  trustee,  a  secured  creditor  may  surrender 
his  security  and  vote  as  if  his  claim  was  unsecured;  but  other- 
wise his  vote  is  only  good  for  the  amount  of  the  excess  of  his 
claim  over  the  value  of  his  security  as  found  by  the  court,  or 

2  General  Order  XV.                  ■  A.,  178  Fed.  545;   or  employee,  Re 

8  General  Order  XXV.  Syracuse  Paper  &  Pulp  Co.,  164  Fed. 

4  30  St.  at  L.  544,  560,  §  56.  275;  Re  Ployd,  183  Fed.  791;  of  the 

6  30   St.  at  L.  544,   §   1.     It  has  bankrupt.  If  he  la  a  creditor,  may 

been  held  that  a  stockholder  or  di-  vote. 

rector,  Re  Syracuse  Paper  &  Pulp  » Re    Walker,    96    Fed.    550;    Re 

Co.,  164  Fed.  275;  Re  L.  W.  Day  &  Eagles,  99   Fed.  695;   Re  Hensohel, 

Co.'    C.    C.    A.,    178    Fed.    545;    Re  C.  C.  A.,  113  Fed.  443,  7  Am.  B.  K. 

Str'adley  &  Co.,  187  Fed.  285;  or  at-  662. 

torney.  Re  L.  W.  Day  &  Co.,  C.  C.  7  30  St,  at  L.  544,  545,  §  1. 
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perhaps  as  found  by  tlie  referee. '  The  claimant  and  the  object- 
ing creditors  are  entitled  to  a  hearing  and  to  offer  testimony  on 
the  qiiestibn.  ®  If  objections  are  made  to  a  claim  on  the  ground 
that  it  is  preferred,  the  claimant  cannot  be  allowed  to  vote  until 
that  question  is  decided. "  It  has  been  held  that,  where  a 
creditor  of  a  bankrupt  is  a  debtor  to. the  estate  for  an  amount 
equal  to  his  claim,  he  cannot  vote  until  he  has  made  his  in- 
debtedness good."  Where  claims  have  been  assigned,  the 
assignee  is  counted  as  a  single  creditor.^*  "The  cred- 
itors of  a  bankrupt  estate  shall,  at  their  first,  meet- 
ing after  the  adjudication  or  after  a  vacancy  has  occurred  in 
the  office  of  trustee,  or  after  an  estate  has  been  reopened,  or  after 
a  composition  has  been  set  aside  or  a  discharge  revoked,  or  if 
there  is  a  vacancy  in  the  office  of  trustee,  appoint  one  trustee  or 
three  trustees  of  such  estate.  If  the  creditors  do  not  appoint 
a  trustee  or  trustees  as  herein  provided,  the  court  shall  do  so."  ^* 
"If  the  schedule  of  a  voluntary  bankrupt  discloses  no  assets,  and 
if  no  creditor  appears  at  the  first  meeting,  the  coUrt  may,  by 
order  setting  put  the  facts,  direct  that  no  trustee  be  appointed ; 
but  at  any  time  thereafter  a  trustee  may  be  appointed,  if  the 
court  shall  deem  it  desirable.  If  no  trustee  is  appointed  as 
aforesaid,  the  court  may  order  that  no  meeting  of  the  creditors 
other  than  the  first  meeting  shall  be  called.""  "ISTo  official 
trustee  shall  be  appointed  by  the  court,  nor  any  general  trustee 
to  act  in  classes  of  cases."^*  "It  shall  be  the  duty  of  the  referee, 
immediately  upon  the  appointment  and  approval  of  the  trustee, 
to  notify  him  in  person  or  by  mail  of  his  appointment;  and  the 
notice  shall  require  the  trustee  forthwith  to  notify  the  referee  of 
his  acceptance  or  rejection  of  the  trust,  and  shall  contain  a 
statement  of  the  penal  sum  of  the  trustee's  bond."  "  It  has 
been  held  that  there  is  no  authority  for  the  election  of 
separate  trustees  for  bankrupt  partners,  when  the  partnership 
is  in  bankruptcy."     ISTo  one  can  cast  a  vote  of  a  creditor  with' 

iRe  Eagles,  99  Fed.  ^95.  "30  St.  at  L.  544,  557,  §44. 

9  Be   Columbia  Iron  Works,   142  liGenfral  Order  XV;   Be  Smith 
Fed.  234.                                                        93  Fed.  '.m. 

10  Re  Malino,   118  Fed.   368;    Re    '      K  General  Order  XIV. 
Columbia  Iron  Works,  142  Fed.  234.  le  Gene-al  Order  XVI. 

iiiJe  Duryea  Power  Co.,  159  Fed.  "Be  C->e,  154  Fed.  162.    Contra, 

783.  Re  Currie,  197  Fed.  1012. 

12  Be  Messengill,  113  Fed.  366. 
Fed.  Prac.  Vol.  II.— 135. 
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out  a  written  proxy,''  even  if  he  be  an  attorney  at  law  .who  has 
appeared  generally  for  him  in  the  proceeidings.*® ,  If  the,  elec- 
tion of  the  trustee  was  procured  by  the  influence- of  the  bank- 
rupt, it  will  be  set  aside.*" ,,  An  election  will  not  be  ^et  aside  be- 
cause persons,  not  the  bankrupt,  canvassed  creditors-  to  secure 
the.  election  of  a  particular  person  as  trustee.*'  "Ordinarily, 
the  creditor  whose  claim  has  been  allowed  should  be  permitted 
to  vote  in  person  or  by  proxy,  and  any  question  as  to  whether 
his  vote  has  been  improperly  influenced  should  be  reserved 
until  the  referee  is  called  upon  to  approve  the  election, 
when  the  parties  can  be  fully  heard  and  a  new  election' ordered, 
if  it  appear  that  the  creditoijs  have .  been  prevented  from  exer- 
cising a  free  and  unrestricted  choice."**     It  has  been  held, that 


ISiJe  Blankfein,  97  Fed.  191;  Re 
Eagles,  99  Fed.  695 ;  Re  Richards, 
103  Fed.  849.  It  has  been  held  tliat 
a  proxy  may  be  acknowledged  be- 
fore a  justice  of  the  peace.  Re  Roy, 
185  Fed.  551;  or  held  a  foreign  con- 
sul; that  it  may  contain  a  power  of 
substitution;  and  that  when  given 
to  three  or  to  anyone  or  more  of 
them,  its  acknowledgment  before 
one  of  the  three  does  not  invalidate 
its  appointment  of  the  other  two. 
Re  Sugenheimer,  -91  Fed.  744. 

l9iSe  Blankfein,  97  Fed.  191;  Be 
Scully,  108  Fed.  372. 

zoiJe  Kaufman,  179  Fed.  552;  Re 
Ployd,  183  .  Fed.  791 ;  Re  Sitting, 
182  Fed.  917;  in  all  of  which  prox- 
ies were  cast  by  attorneys  for  the 
bankrupt;  Re  Van  de  Mark,  175 
Fed.  287;  Falter  v.  Reinhard,  104 
Fed.  292;  s.  c,  as  Re  McGill,  C.  C. 
A.,  106  Fed.  57.  It  has  been  held, 
however,  that  the  attorney  for  the 
bankrupt  may  be  allowed  to  vote 
upon  a  proxy  that  comes  to  him  un- 
solicited. Where  a  debtor .  stated,  at, 
a  meeting  of  his  creditors:  that  he 
intended  to  file  a  petition  in  bank- 
ruptcy; that  if  a  person,  whom  he 
nominated,  could  be  elected  trustee, 
he  believed  that  his  debts  would  be 


paid  in  full  and  a  surplus  fqr  him- 
self ;  and  he  then  asked  his  creditors 
to  vote  for  such  person,  to  which 
they  agreed;  and  pending  the  elec- 
tion a  letter  was  prepared  by  the 
b,ankrupt's  attorney,  signed  and  sent 
out  by  a  large  creditor  advocating 
the  election  of  the  bankrupt's  can- 
didate, who  was  elected  by  a  large 
majority  in  number  and  in  amount 
of  claims :  it  was  held  that  the  elec- 
tion would  not  be  set  aside.  Re 
fiastlack,  145  Fed.  68.  See  Re  Ket- 
terer  Mfg.  Co.,  155  Fed.  987. 

8l«e  Fisher,  193  Fed.  104,  where  ^ 
the  trustee  occupied  the  same  suite 
of   offices   as   the  bankrupt' s_  a*tor-, 
ney;    Re   Margolies,    191    Fed.  .369.,. 
See  Re  Kreuger,  196  Fed.  705.    But 
where  the  canvasser  was  an  endors- 
er upon  the  bankrupt's  notes,  which, 
after  payment,  he  transferred  to  a 
.stranger  without  any  consideration, 
the  votes  thereupon  were  excluded. 
Re  L.  W.  Day  &  Co.,  C.  0.  A.,  178 
Fed.    545.      It   was    similarly    held 
where   the    canvasser   was   a,    large : 
I  creditor    of    the    trustee,    W;ho    was 
charged  -svi-th    having    obtained    a 
preference.  , 'ISe    Anson    Mercantile 
Co.,  185  Fed;  993. 
«Z  Falter    v.    Reinhard,    104    Fed. 
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the  holders  of  proxies  who  were  not  allowed  to  vote  should  not 
be  counted  as  present  at  the  election.**  Votes  cast  for  a  can- 
didate that  is  disqualified  are  not  to  be  disregarded  so  as  to  give 
the  election  to  one  who  has  less  than  a  majority  of  the  votes ;  ** 
but  the  holders  of  proxies,  which  have  not  been  duly  executed, 
are  not  to  be  counted.*^  When  objections  to  a  proxy  are  not 
verified,  they  may  be  disregarded.'*®  It  has  been  held  that  where 
the  holders  of  proxies  were  not  allowed  to  vote  and  the  votes 
cast  and  counted  are  less  than  a  majority,  the  referee  should 
give  those  whose  votes  were  excluded  an  opportunity  to  appoint 
a  new  proxy  and  should  adjourn  the  election  for  that"purpose.*'' 
"The  appointment  of  a  trustee  by  the  creditors  shall  be  sub- 
ject to  be  approved  or  disapproved  by  the  referee  or  by  the 
judge;  and  he  shall  be  removable  by  the  judge  only."**  Where 
claims  offered  for  proof  and  allowance  at  a  meeting  of  creditors 
were  disallowed  and  the  claimants  excluded  from  voting,  the 
court  has  power,  after  they  have  been  allowed  upon  appeal,,  to 
set  aside  the  election  provided  that  theii:  votes,  if  cast,  would 
have  changed  the  result.*'    The  fact  that  the  trustee  has  solicited 


292,  294,  per  Thompson,  J.;  Falter 
V.  Reinhard,  104  Fed.  292. 

28  Re  Kaufman,  179  Fed.  552. 

a*  Re  Machin,  12S  Fed.  315. 

26  Tie  Henschel,  C.  C.  A>,  113  Fed. 
443,  7  Am.  B.  E.  662. 

86  Re  Syracuse  Paper  &  Pulp  Co., 
164  Fed.  275. 

<nRe  Kaufman,  179  Fed.  552. 
But  see  Re  Gdldstein,  199  Fed.  665. 

28  General  Order  '  XIII.  See  Re 
Sitting,  182  Fed.  917;  Be  Ju.  W. 
Day  &  Co.,  C.  C.  A.,  178  Fed.  545; 
TSe  Van  de  Mark,  175  Fed".  287.  It 
seems  that  suspicious  by  the  referee 
that  the  appointment  was  procured 
by  improper  considerations,  is  in- 
sufficient to  justify,  him  in  setting 
aside  an  election,  although  it  is 
based  upon  the  frequency  with  which 
the  candidate  has  been  selected,  as 
trustee  in  bankruptcy  matters  un- 
der the  influence  of  the  same  attor- 
neys.    Re  Kreuger,   196   Fed.   705. 


See  Be  Margolies,  191  Fed.  369. 
Since  the  referee  has  no  power  to 
remove  a  trustee,  his  order  appoint- 
ing a  new  incumbent  to  the  office 
and  directing  the  one  originally  ap- 
pointed to  turn  over  the  assets  to 
the  latter  is  ineffectual.  Re  Berree 
&  Wolf,  185  Fed.  224.  It  was  held 
that  a  referee  properly  refused  to 
approve  the  election  of  ihe  assignee 
in  insolvency  of  the  bankrupt  and 
of  such  assignee's,  attorney.  Re 
Keller,  C.  C.  A.,  192  Fed.  830. 

29  Be  Eagles,  99  Fed.  695;  At  a 
creditors'  meeting  an  attorney,  who 
formerly  represented  the  bankrupt, 
may  be  asked  by  any  creditor  wheth- 
er any  claims  which  he  wishes  to 
vote  upon  have  been  assigned  in  the 
interest  of  the  bankrupt.  If  he  re- 
fuses to  answer,  the  referee  may 
compel  an  answer,  or  else  the  elec- 
tion may  be  set  aside.  Re  Dayville 
Woolen  Co.,  114  Fed.  674. 
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votes  is  not  a  disqualification  if  this  was  not  done  in  the  interest, 
or  at  the  request,  of  the  bankrupt.^"  Where  the  iinpref erred 
creditors  had  been  paid  in  full,  an  election  of  a  trustee  was  not 
set  aside  because  the  bankrupt  solicited  votes  for  hiin.*^  Where 
a  trustee  elected  by  the  creditors  is  disapproved  by  the  court, 
or  declines  to  act,  or  fails  to  qualify,  a  vacancy  arises  whicjj 
niust  be  filled  by  a  new  election  if  practicable.**  When,  at  a 
meeting  of  creditors,  objections  are  made,  to  the  person  elected 
as  trustee  and  the  referee  takes  them  under  advisement,  the 
meeting  should  be  adjourned  for  a  new  election  then,  in  case 
the  objections  are  sustained  and  the  appointment  disapproved.'* 

An  adjourned  meeting  of  the  creditors  is  considered  as  a  con- 
tinuance of  the  original  meeting  and  not  a  separate  one.** 
When  there  is  no  election  or  the  choice  of  the  creditors  is  dis- 
approved, and  it  appears  that  the  majority  are  not  likely  to 
agree  upon  another  candidate,  the  referee  appoints  the  trustee.** 

It  has  been  held  improper  to  allow  a  creditors'  meeting  to  se- 
lect the  attorney  for  the  triistee,*®  or  to  elect  appraisers,*'  or 
to  determine  the  manner  in  which  the  property  shall  be  sold.** 

§  641.  Qualifications  of  trustees.  "Trustees  may  be  (1) 
individuals  who  are  respectively  competent  to  perform  the 
duties  of  that  office,  and  reside  or  have  an  office  in  the  judicial 
district  within  which  they  are  appointed,  or  (2)  corporations 
authorized  by  their  charters  or  by  law  to  act  in  such  capacity 
and  having  an  office  in  the  judicial  district  within  which  they 
are  appointed."  ^    An  alien,  who  has  an  office  in  the  district, 

30  Re  Lloyd,  148  Fed.  92,  17  Am.  creditors  called  for  the  election  of  a 
B.  E.  96.  trustee  a  inajority  in  number  were 

31  Re  Morton,  118  Fed.  908.  represented  by  the  attorney  of  rec- 
3i  Be  Lewensohn,  98  Fed.  576;  Re      od  for  the  bankrupt  and  by  a  stu- 

Margolies,  191  Fed.  369;  Re  Van  de  dent  in  his  office;     Re  Morris,  154 

Mark,   175  Fed.  287.  Fed.   211.,   and  where,   at  the   first 

33  Re  Lewensohn,  98  Fed.  576.  creditors'  meeting,  there  was  no  re- 

34  Re  Eagles,  99  Fed.  695.  quest  that  an  election  be  had  nor  a 

35  Appointments  have  been  sus-  nomination  of  any  candidate.  Re 
tained   when   there   was   immediate  Brooke,  100  Fed.  432. 

need  of  action  by  a  trustee,  and  af-  ^^  Re  Columbia  Iron  Works,   142 

ter    two    sessions    of    a    creditors'  Fed.  234. 

meeting,      upon      successive      days,  ^"f  Ihid. 

there  was  a  failure  to  obtain  a  ma-  38  Re  Arnett,  112  Fed.  770. 

jority  for  any  one;   iJe  KufBer,  97  §  641.     130   St.   at  L.  556,   547, 

Fed.  187.     Where,  at  a  meeting  of  §  45.     See  Re  Lewensohn,  98  Fed. 
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is  (Competent  to  act  as  trustee.*  Non-residence  in  the  county 
where  the  assets  a,re  situated  is  no  disqualification.*  A  trustee 
may  be  a  creditor  of  the  bankrupt's  estate.*  Hostility  to  the 
bankrupt  is  not  an  objection  to  the  approval  of  the  election  if 
it  has  not  been  accompanied  by  misconduct.'  It  has  been  held 
that  the  legal  adviser  of  a  bankrupt,'  and  his  assignee  in  in- 
solvency,'' and  the  counsel  of  tho  latter,*  are  disqualified  from 
being  appointed,  or  elected  tjjustee.  It  has  been  even  said  that 
his  former  attorney  cannot  be  appointed; '  but  it  has  been  held 
that  a  perspn  is  not  disqualified  because  he  is  an  attorney  repre- 
senting certa,in  creditors,^"  or  although,  when  a  proxy,  he  voted 
for  himself,*^  or  because  he  is  a  (director  of  a  bankrupt  cor- 
poration.^* 

,§  642.  Duties  of  trustees,  "(a)  Trustees  shall  respective- 
ly (1)  account  for  and  pay  over  to  the  estate  under  their  con- 
trol all  interest  received  by  them  upon  piroper'ty  of  such  es- 
tates; (2)  collect  and  reduce  to  money  the  property  of'  the 
estates  for  which  they  are  trustees,  under  the  direction  of  the 
court,  and  close  up  the  estate  as  expeditiously  as  is  compatible 
with  the  best  interests  of  the  parties  in  interest-;  (3).  deposit 
all  money  received  by  them  in  one  of  the  designated  deposito- 
ries; (4)  disburse  money  only  by  check  or  draft  on  the  deposi- 
tories in  which  it  has  been  deposited;  (5)  furnish  such  informa- 

57iS.      It   has   been'  held:    that   the         ^  Re  Lewensohn,  98  Fed.  576;  Re 

remoteness  of  his  residence  from  the  Mangan,  133  Fed.  1000. 

place  where  the  trust  property  is  •  r     ^  Re  Gordon  Supply  &  Mfg.  Co., 

to  be  administered,  is  no  ground  for  ,!  129  Fed.   622. 

disapproval  where  he  resides  or  has  'jBe  Kellar,   C.   C.   A.,  .192   Fed. 

an    office!    within    the    district,    Re  830,  where  the  assignee  had  an  un- 

Kreuger,  196  Fed.  705;  and  that  he  settled  account  and  a  claim  for  his 

should  1  not  be  removed  because  he  services. 

chsinges  his   legal   residence  to  an-  8  ihid. 

other  district,  if  he  retains  his  office  9  Re  Gordon  Supply  &  Mfg.  Co., 

in  that  where  he  was  appointed,  and  129  Fed.  622;    Con,tra,  Re  Machin^ 

the  change  does  not  interfere  with  128  Fed.  315;  Re  Cooper,  135  Fed. 

the  administration  of  the  estate  and  196. 

the    service    of    notices    upon    him  lOfie  Maigolies,  191  Fed.  369. 

72^  Seider,  163  Fed.  138.  "Ibid.  ,  s 

2  Re  Coe,  154  Fed.  162.  18  Re  Syracuse  Paper  &  Pulp  Co., 

8  Re  Jacobs  &  Roth,  .154  Fed.  988.  364  Fed.  275,  -wfhere  two  »ther  trus- 

*Be  Lazoris,  120  Fed.  716.  tees  were  appoiBted. 
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tion  concerning  the  estates  of  which  they  are  trustees  and  their 
administration  as  may  be  requested  by  parties  in  interest;  (6) 
keep  regular  accounts  showing  all  amounts  received  and  from 
what  sources  and  all  amounts  expeiided 'and  on  what  accounts; 
(7)  lay  before  the  final  meeting  of  the  creditors  detailed  stat&- 
ments  of  the  administration  of  the  estates;  (8)  make  final 
reports  and  file  final  accounts  with  the  courts  fifteen  days  be-| 
fore  the  days  fixed  for  the  final  meetings  of  the  creditors;  (9) 
pay  dividends  within  ten  days  after  they  are  declared  by  the 
referees;  (10)  report  to  the  courts,  in  writing,  the  condition 
of  the  estates  and  the  amount  of  money  on  hand,  and  such 
other  details  as  may  be  required  by  the  courts,  within  the  first 
month  after  their  appointment  and  every  two  months  there- 
after, unless  otherwise  ordered  by  the  courts;  and  (11)  set 
apart  the  bankrupt's  exemptions  and  report  the  items  and  esti- 
mated value  thereof  to  the  court  as  soon  as  practicable  after 
their  appointment."  "a.  Whenever  three  trustees  have  been 
appointed  for  an  estate,  the  concurrence  of  at  least  two  of  them 
shall  be  necessary  to  the  validity  of  their  every  act  concerning 
the  administration  of  the  estate."  *  "h.  Proofs  of  debt  received  by 
any  trustee  shall  be  delivered  to  the  referee,  to  whom  the  cause 
is  referred."^  ."(^)  Trustees,  before  entering  upon  the  per- 
formance of  their  official  duties,  and  within  ten  days  after  their 
appointment,  or  within  such  further  time,  not  to  exceed  five 
days,  as  the  court  may  permit,  shall  respectively  qualify  by 
entering  into  bond  to  the  United  States,  with  such  sureties  as 
shall  be  approved  by  the  courts,  conditioned  for  the  faithful 
performance  of  their  oificial  duties,  (c)  The  creditors  of  a 
bankrupt  estate,  at  their  first  meeting^  after  the  adjudicaltion, 
or  after  a  vacancy  has  occurred  in  the  office  of  trustee,  or  after 
an  estate  has  been  reopened,  or  after  a  composition  has  been 
set  aside  or  a  discharge  revoked,  if  there  is  a  vacancy  in  the 
office  of  trustee,  shall  fix  the  amount  of  the  bond  of  the  trustee ; 
they  may  at  any  time  increase  the  amount  of  the  bond.  If  the 
creditors  do  not  fix  the  amount  of  the  bond  of  the  trustee  as 
herein  provided  the'  court  shall  do  so.,  {d).  The.  court  shall 
require  evidence  as  to  the  actual  value  of  the  property  of  sure- 

§  642.     1 30   St.   at  L.   544,   550,  2  General  Order  XXI. 

§  46.    Cf.  Merchants'  JBank  v.  Sla- 
gle,  106  U.  S.  558,  27  L.  ed.  204. 
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ties,  (e)  . There  shall  be  at  least  two  sureties  upon  each  bond. 
(/)  The  actual  value  of  the  property  of  the  sureties,  over  and 
above  their  liabilities  and  exemptions,  on  each  bond  shall  equal 
at  least  the  amount  of  such, bond,  (g)  Corporations  organized 
for  the  purpose  of  becoming  sureties  upon  bonds,  or  authorized 
by  law. to  do  so,  may  be  accepted  as  sureties  upon  the  bonds  of 
reiferees  and  trustees  whenever  the  courts  are  satisfied  that  the 
rights  of  all  parties  in  interest  will  be  thereby  amply  protected. 
(h)  Bonds  of  referees,  trustees,  and  designated,  depositories 
shall  be  filed  of  record  in  the  office  of  the  clerk  of  the  court 
and  may  be;  sued  upon  in  the  name,  of  the  United  States  for 
the  use  of  any  person  injured  by  a  breach  of  their  conditions.* 
(i)  Trustees  shall  not  be  liable,  personally  or  on  their  bonds,  to 
the  United  States,  for  any  penalties  or  forfeitures  incurred  by 
the  bankrupts  under  this  act,  of  whose  estates  they  are  respec- 
tively trustees,  (j)  Joint  trustees  may  give  joint  or  several 
bonds.  ~(k)  If  any  referee  or  trustee  shall  fail  to  give  bond, 
as  herein  provided  and  within  the  time  limited,  ho  shall  be 
deemed  to  have  declined  his  appointment,  and  such  failure 
shall  create  a  vacancy  in  his  offipe."  *  "Suits  upon  trustees' 
bonds  shall  not  be  brought  subsequent  to  two  years  after  the 
estate  has  been  closed."  ^  "The  trustee  shall,  immediately  upon 
entering  upon  his  duties,  prepare  a  complete  inventory  of  all 
the  property  of  the  bankrupt  that  comes  into  his  possession. 
The  trustee  shall  make  report  to  the  court,  within  twenty  days: 
after  receiving  the  notice  of  his  appointment,  of  the  articles  set 
off  to  the  bankrupt  by  him,  according  to  the  provisions  of  the 
forty-seventh  section  of  the  act,  with  the  estimated  value  of 
each  article,  and  any  creditor  may  take  exceptions  to  the  de- 
termination of  the  trustee  within  twenty  days  after  the  filing 
of  the  report.     The  referee  may  require  the  exceptions  to  be 

s  Alexander   y.   Union    Surety    &  by  the  referee  upon  the  confirma- 

Guaranty  Co.,  89  App.  D.  (N.  Y.)  3.  tion    of    a    composition;    and    that 

It  has  been  hald  that  an  order  di-  when  this  is  done  without  any  ob- 

recting   a   trustee   to   account   i?   a  jeetion  or  appeal  by  the  bankrupt, 

necessary  prerequisite  to  an  action  the  latter  cannot  thereafter  dispute 

on -his   bond;    U.   S.   v,   Sondheim,  such  allowance  in  a  suit  upon  such 

188  Fed.  378;  unless  he  has  abscond-  bond.     U.  S.  v.  Sondheim,  188  Fed. 

ed  when  it  is  not,  Scofield  v.  U.  S.,  378.  • 

C.  C.  A.,  174  Fed.  1.    That  the  ac-  4  St.  at  L.  544,  558,  §  50. 

count  may  be  settled  and   allowed  s  ibid. 
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argued  before  him,  and  shall  certify  them  to  the  couirt  for  final 
determination  at  the  request  of  either  party,  i  In  case  the  trus- 
tee shall  neglect  to  file  any  report  or  statement  which  it  is 
made  his  duty  to  file  or  make  by  the  act,  or  by  any  general 
order  in  bankruptcy,  within  five  days  after  the  same  shall  be 
due,  it  shall  be  the  duty  of  the  referee  to  make  an  order  requir- 
ing the  trustee  to  show  cause  before  the  judge,  at  the  time  speci- 
fied in  the  order,  why  he  should  not  be  removed  from  office. 
The  referee  shall  cause  a  copy  of  the  order  to  be  served  upon 
the  trustee  at  least  seven  days  before  the  tirne  fixed  for  the  hear- 
ing, and  proof  of  the  service  thereof  to  be  deliyered  to  the  clerk. 
All  accounts  of  trustees  shall  be  referred  as  of  course  to  the 
referee  for  audit,  unless  otherwise  specially  ordered  by  the 
court."  *  "(i)  AH  real  and  personal  property  belonging  to 
bankrupt  estates  shall  be  appraised  by  three  disinterested  ap- 
praisers ;  they  shall  be  appointed  by,  and  report  to,  the  court.' 
Real  and  personal  property  shall,  when  practicable,  be  sold,  sub- 
ject to  the  approval  of  the  court ;  it  shall  not  be  sold  otherwise 
than  subject  to  the  approval  of  the  court  for  less  than  seventy- 
five  per  centum  of  its  appraised  value,  (c)  The  title  to  prop- 
erty of  a  bankrupt  estate  which  has  been  sold,  as  herein  pro- 
vided, shall  be  conveyed  to  the  purchaser  by  the  trustee." ' 
"1..  All  sales  shall  be  by  public  auction  unless  otherwise  or- 
dered by  the  court.  2.  Upon  application  to  the  court,  and 
for  good  cause  shown,  the  trustee  may  be  authorized  to  sell 
any  specific  portion  of  the  bankrupt's  estate  at  private  sale; 
in  which  case  he  shall  keep  an  accurate  account  of  each  article 

6  General   Order   XVII.  warrant  a  vacation  of  the  sale  and 

T  A  person  is  not  disqualified  for  an  order  directing  a  resale.     While 

appointment  as   an  appraiser  of  a  a  sale  may  be  set  aside  on  the  sole 

bankrupt's  property  merely  because  ground  of  inadequacy,  this  must  be 

some  of  the  officers  and  directors  of  such  as  to  be  unconscionable.     Re 

a,  corporation  creditor  are  also  ofiBc-  Shapiro,  154  Fed.  673.    It  has  been 

ers  and  directors  of  another  corpo-  held  that  the  court  may  select  an 

ration   of  which   such   appraiser   is  auctioneer,  whom  all  trustees  must 

president.  Re  Columbia  Iron  Works,  employ.    Re  Benjamin,  C.  C.  A.,  136 

142  Fed.  234.     Where  a  bankrupt's  Fed.  175,  14  Am.  B.  E.  481,  affirm- 

goods  were  appraised  at  $5,000  and  ing  13  Am.  B.  R.  18,  but  this  ruling 

realized  $3,400  at  a  public  sale  by  has  been  criticised  by  a  high  author- 

the  trustee,  it  was  held  that  an  up-  ity.  Referee  Remington  in  his  wqrk 

set  bid  merely  amounting  to  an  ad-  on  Bankruptcy,  §  2037. 
vance    of   $400    was    insufficient,  to  8  30  St.  at  L.  444,  505,  §  70. 
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sold,  and  thp  price  received  therefor,  and  to  whoni  sold;  whieli 
account  he  shall  file  at  once  with  the  referee.  3.  Upon  petition 
by  a  bankrupt,  creditor,  receiver  or  trustee,  setting  forth  that  a 
part  or  the  whole, of  the  bankrupt's  estate  is  perishable,  the 
nature,  an,d  location  of  such  perishable  estate,  and  thfit  there 
will  be  loss  if  the  same  is  not  sold  immediately,  the  court,  if 
satisfied  of  the  facts, stated  and  that  the  sale  is  required  in  the 
interest  of  the  ^estate,  may  order  the  same  to  be  sold,  with  or 
without  notice  to  ithe  creditors,  and  the  proceeds  to  be  deposited 
in  court."  ^  "Whenever  it  may  be  deemed  for  the  benefit  of 
the  estate  of  a  bankrupt  to  redeem  and  discharge  any  mort- 
gage or  other  pledge,  or  deposit  or  lien,  upon  any  property, 
real  or  personal,  or  to  relieve  said  property  from  any  condi- 


9  General  Order  XVIII.  A  sale 
by  the  trustee  should  ordinarily  not 
be.  made  without  notice  to  the  cred- 
itors. Re  James  Carbthers  &  Co.,  193 
Fed.  687.  But  such  notice  is  not  re- 
quired in  the  sale  of  securities  of 
fluctuating  value  which  have  been 
pledged  by  the.  bankrupt.  Ibid.  An 
appraiser  has  no  right  to  buy  prop- 
erty of  the  bankrupt.  Re  Frazin  & 
Oppenheim,  0.  C.  A.,'  18l  Fed-  307. 
A  sale  to  a  corporation^  in  which 
the.  appraiser  and  the  bankrupt's 
family'  have  the  controlling"  interest, 
was  set  aside.  Ibid.  In  the  absence 
of  a  charge  of  collusion  by  the  trus- 
tee, it  was  held :  that,  after  the  con- 
firmation, a  creditpr  could  liot,  up- 
on, a  petition,  obtain  a  summary  or- 
der setting  aside  the  same  for  a 
conspiracy  between  the  purchaser 
and  former  employees  of  the  bank- 
rupt, which  enabled  the  purchaser 
to  buy  the  property  for  an  inade- 
quate consideration;  and  that  the 
remedy  was  a  plenary  suit  by  the 
trustee  for  an  accounting.  Re 
Charles  Knosher  &  Co.,  C.  C.  A., 
isV  Fed.  136.  A  sale  was  confirmed 
although  .the  property  was  brought 
by     a     reoi^ganization      committee, 


whose  purchased  was  favored  by  the 
trustee.  Schuler  v.  Hassinger,  C.  C. 
A.,  177  "Fed.  119.  The  order  is  not 
invalid  because  it  does  not  fix  an 
up-set  price  for  the  property,  when 
the  sale  is  subject  to  confiptaation 
by  the  court.  Ibid.  A  sale  will  very 
rarely  be  set  aside  for  inadequacy 
in  price  or  mistake  On  the  part  of 
the  bidder.  Re  Kronrot,  183  Fed. 
653.  If  the  accepted  bid  equals  the 
appraised  value,  the  sale  will  ordi- 
narily be  confirmed  and  not  set 
aside  for  inadequacy  of  price.  Schul- 
er V.  Hansinger,  C.  €.  A.,  177  Fed. 
119.  C/.  jBe  Zehner,  193  Fed.  787. 
The  purchaser  at  a  judicial  sale 
may  be  required  to  accept  a  title 
good  by  adverse  possession,  although 
not  supported  by  the  records.  Marsh 
v.  Kenyon,  37  App.  D.  C.  574.  'Ilie 
purchaser  was  not  allowed  a  credit 
upon  his  bid  for  the  amount  he  had 
paid  in  endeavoring  to  obtain  pos- 
session of  property  from  a  person 
who  gave  notice  at  the  sale  that  he 
would  not  surrender  the  same.  Re 
Criblier,  184  Fed.  338.  For  authori- 
ties upon  Judicial  Sales,  see  §  394, 
supra. 


2154 


BANKETJPTOY. 


[§  642 


tional  contract,  and  to  tendfer  performance  of  the  conditions 
thereof,  or  to  compound  and  settle  any  dehts  or  other  claims 
due  or  belonging  to  the  estate  of  the  bankrupt,  the  trustee,  or 
the  bankrupt,  or  any  other  creditor  who  has  proved  his  debt, 
may  file  his  petition  therefor;  and  thereupon  the  court  shall 
appoint  a  suitable  time  and  place  for  the  hearing  thereof,  notice 
of  which  shall  be  given  as  the  court  shall  direct,  so  that  all 
creditors  and  other  persons  interested  may  appear  and  show 
cause,  if  any  they  have,  why  an  order  should  not  be  passed  by 
the  court  upon  the  petition  authorizing  such  act  on  the  part 
of  the  trustee."  " 

A  Court  of  Bankruptcy  has: power,  in  its  discretion,  to  order 
a  sale  of  the  bankrupt's  property  free  from  Kens  thereon,  which 
may  be  transferred  to  the  proceeds.*^     "The  trustee  shall,  with- 


10  General  Order  XXVIII. 

11  Re  Keet,  128  Fed.  651.  See  al- 
so Re  Worland,  92  Fed.  893;  Re 
Sanborn,  96  Fed.  551;  Re  Styer,  98 
Fed.  290 ;  Re  Pittelkow  92  Fed.  901 ; 
Re  Mead,  58  Fed.  312 ;  So.  L.  &  Tr. 
Co.  V.  Benbow,  96  Fed.  514;  Fact- 
ors' &  Tr.  Ins.  Co.  v.  Murphy,  111 
U.  S.  738,  28  L.  ed.  582.  As  an  in- 
cident thereto,  the  court  has  the 
power  to  determine  the  amount  of 
tlie  lien  claimed  and  to  direct  pay- 
ment thereof  out  of  the  funds  aris- 
ing from  the  same.  Re  Torchia,  185 
Fed.  576;  Re  Roger  Brown  &  Co., 
C.  C.  A.,  196  Fed.  758;  and  incase 
the  lienor  is  a  purchaser,  to  permit 
the  amount  of  the  lien  to  be  credit- 
ed upon  his  bid.  Re  Roger  Brown  & 
Co.,  C.  C.  A.,  196  Fed.  758.  It  has 
been  said  that  this  should  be  'done 
whenever  there  is  reasonable  ground 
to  believe  that  mor«  may  be  realized 
than  the  amount  of  the  encum- 
brance, although  there  is  doubt  up- 
on the  point.  Re  Zehner,  193  Fed. 
787.  In  such  a  case,  the  creditor 
will  usually  be  enjoined  from  fore- 
closing in  the  State  court.  Ibid. 
Where  it  is  reasonably  certain  that 
the  property  is  encumbered   to  its 


full  value,  the  court  will  not  direct 
such  a  sale,  nor  enjoin  foreclosure 
proceedings  in  the  State  court.  Ibid. ; 
Re  Rose,  193  Fed.  815 ;  Re  Fayette- 
ville  Wagon-Wood  &  Lumber  Co., 
197  Fed.  180,  where  there  was  a  dis- 
pute as  to  the  validity  of  the  lien. 
Re  Foster,  181  Fed.  703.  Where 
a  trustee .  had  taken  possession  of 
property  in  another  State  where  a 
lienor  lived,  it  was  held  that  he 
might  be  authorized  to  make  such 
a  sale.  Re  Wilka,  131  Fed. 
1004.  An  order  directing  a  sale 
of  a,  bankrupt's  property  on  wliioh 
valid  liens  exist  should  be  granted 
only  on  notice  to  lien  creditors,  and 
the  record  should  affirmatively  dis- 
close that  every  creditor  whose  lien 
will  be  discharged  by  the  sale  has 
received  sucli  notice.  Re  Torchia, 
185  Fed.  576;  Re  Stewart,  193  Fed. 
791;  Re  Platteville  Foundry  &  Ma- 
chine Co.,  147  Fed.  828.  Where 
property  belonging  to  a  bankrupt 
was  sold  free  from  liens,  it  was 
held  that  the  act  of  a  lien  creditor 
in  bringing  trover  against  trustee 
for  the  conversion  of  the  property 
so  sold  constituted  an  affirmance  of 
the  sale.    Re  Platteville  Foundry  & 
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in  30  days  after  the  adjudication,  file  a  certified  copy  of  the 
decree  of  adj:udication  in  the  office  -vyhere  conyeyances  oi  real 
estate  are  recorded  in  every  county  where  the  bankrupt  owns 
real  estate  not  exempt  from  execution,  and  pay  the  fee  for  such 
filing,  and  he  shall  receive  a  compensation  of  fifty  cents  for 


Machine  Co.,  .147  Fed.  828.  An  or- 
der by  the  bankruptcy  court  direct- 
ing a  sale  of  the  bankrupt's  proper- 
ty without'  meiitioh'ing  liens  was 
construed  as  only  authorizing  a  sale 
subject  to  existing  liens.  Ibid.  The 
details  as  to  the  sale  of  encumbered 
property  may  be  left  to  the  discre- 
tion of  the  creditors.,  subject  to  the 
approval  of  the  cdurt,' after  the  lien' 
or  has  been  afforded^  a  heariiig.'  Re 
Zehner,  193:  Fed.  787.  Ordinarily, 
no  more  should  be  expended  for  adr 
vertising  than  ^  would  be  required 
in  case  of  a  gale  under  the  State 
laws.  '  Ibid!  '  Where  it  is  doubtful 
whether  the  pi-operty  will  sell  for 
more  than  the  amount  of  the  ilien,' > 
the;  trustee  may  be  directed  to  sell 
the  property  himself  without  the 
aid  of  an  auctioneer.  Ibid.  Where 
the  trustee  sells  mortgaged  proper- 
ty'free  from  a  mortgage,  which  the 
court  holds  to  be  valid,  the  mort- 
gagee 18  entitled  to  the  payment  of 
interest,  as, well  as  principal,  out  of 
the  proceeds;  if  the  mortgage  enti- 
tles him  to  interest.  Coder  v.  Arts, 
.C,  C,  A„  15,L.-Il.A.(N.S.)  .372,  .152, 
Fed.  943,  aff'd.  213  U.  S.  233,  53  L. 
ed,772;  Re  Allert,;173  Fed,  6?1. 
A  recent  amendment  gives  the  trus- 
tees commission^  "on  all  moneys 
disbvirsed  or  turned  over  ip  ,  any 
person,  including  lienholders,  ,  by 
them."  36  St.  at  L..  838,  ainending 
30  St.  at  L.  544,  § '48;  Re  Holmes 
Lumber  Co.,  189  Fed.,  179.  See 
§  663,  infra.  It  was  previously  held 
that  where  the  property  was  sold  for 
less  than  the  amount  of  the  lien,  no 


fee  should  be  allowed  the  referee.  Re 
Ailert,  173  Fed.  691;  Tee  Stewart, 
193  Fed.  791;  Re  Harralson,  C.  C. 
A.,  179  Fed.  490;  nor  to  the  attor- 
neys for  the  bankrupt  and  trustee. 
Re  Ailert,  173  Fed.  i691,,nor  to  the 
trustee.  Re  Ailert,  173  ^ed-  691 5  -Ke 
Stewart,  193  Fed.  791;  out  of  the 
fund.  Re  Harralson,  C.  C.  A.,  179  , 
Fd.  490;  Be  Foster,  181  Fed;  703. 
Contra.    Re  Stewart,  193  Fed.  791; 

■:  unless,  perhaps,  the  lienor  con- 
sented to,  the  sale,  when,  aiJCprdr 
ing  to  a  .  few  decisions,  the  ex- 
penses thereof,  -  including  the  trus- 
tee's fees,  could  be  ■  subtracted  from 

'the  fund  before  the  lien  is  satisfied. 
Re  Utt,  C.  C.  A.,  105  Fed.  754,  45  C. 
C.  A.  32;  Be  Mammoth  Pine  Lum- 
ber Co.,  116  Fed.  731;  i?e  Chambers- 
burg  Silk  Mfg.  Co.,  190  Fed.  411, 
holding  that  where  the  mortgage 
contained  a  provision  giving,  a  ma- 
jority of  the  bondholders  the  con- 
trol of  foreclosure  proceedings,  a 
consent  of  such  majority  to  the  sale 
was  sufficient.  Re  Evans  Lumber 
Co.,  176  Fed."  643.  Cf.  Re  Torchia, 
Q.  C.  A.  188  Fed.  207.  Contra,  in  the 
Second  Circuit,  Re  Anders  Push 
Button  Telephone^ Co,,  136, Fed.  995; 
Re  Allert,_  173 .  F.ed'.  ,691.  Where  it 
is  contended  that  the  amount  se- 
cured by  the  lien,  is  in  part  a  voidr 
able  preference,  t|he, trustee  may  de- 
duct that  amount  from  the  payment 
and  withhold  the  same  until  the 
controversy  ha^  been  adjudicated.. 
Re  V.  &  M.  Lumber  Co.,  182, Fed, 
231. 


2156  BANKETJPTCY.  [§    642 

each  copy  so  filed,  which  together  with  a  filing  fee,  shall  be 
paid  out  of  the  estate  of  the  bankrupt  a,s  a  part  of  the  cost  and 
disbursements  of  the  proceedings."  ^*  "The  accounts  and 
papers  of  trustees  shall  be  open  to  the  inspection  of  officers  and 
all  parties  in  interest."  "  "Courts  of  bankruptcy  shall  desig- 
nate, by  order,  banking  institutions  as  depositories  for  the 
money  of  bankrupt  estates,  as  convenient  as  ma:y  be  to  the  resi- 
dences of  trustees,  and  shall  require  bonds  to  the  United  States, 
subject  to  their  approval,  to  be  given  by  such  banking  institu- 
tions, and  may  from,  time  to  time  as  occasion  may  require,  by 
like  order  increase  the  number  of  depositories  or  the  amount 
of  any  bond  or  change  such  depositories."  ^* 

"Trustees  shall  respectively  (1)  account  for  and  pay  over 
to  the  estates  under  their  control  all  interest  received  by  them 
upon  property  of  such  estates;  (2)  collect  and  reduce  to  money 
the  property  of  the  estates  for  which  they  are  trustees,  imder 
the  direction  of  the  court,  and  close  up  the  estates  as  expedi- 
tiously as  is  compatible  with  the  best  interests  of  the  parties  in 
interest;  (3)  deposit  all  money  received  by  them  in  one  of  the 
designated  depositories;  (4)  disburse  money  only  by  check  or 
draft  on  the  depositories  in  which  it  has  been  deposited;  (5)~ 
furnish  such  information  concerning  the  estates  of  which  they 
are  trustees  and  their  administration  as  may  be  requested  by 
parties  in  interest;  (6)  keep  regular  accounts,  showing  all 
amounts  received  and  from  what  sources  and  all  amounts  ex- 
pended and  on  what  accounts;  (Y)  lay  before  the  final  meet- 
ing of  the  creditors  detailed  statements  of  the  administration 
of  the  estate;  (8)  make  final  reports  and  file,  final  accounts 
with  the  courts  fifteen  days  before  the  days  fixed  for  the  final 
meetings  of  the  creditors;  (9)  pay  dividends  within  ten  days 

12  32  St.  at  L.  797.  has    bepn    held    that    the    District 

18  30  St.  at  L.  544,  558,  §  49.    A  Court  should  not   direct  a   trustee 

creditor  may  inspect  them,  although  to  withdraw  the  proceeds  of  a  sale 

he  claims  adversely  to  the  trustee.  from  the )  designated  depository  and 

Re  Saur,   122   Fed.   101.     It  seems  deposit  them  in  a  national  bank  in 

that  his  motive  is  immaterial.     Re  the   district,   in   return   for   a   time 

Sully,   C.   C.   A.,   152   Fed.   619,   re-  certificate    of    deposit    bearing    the 

versing  142  Fed.  895.    A  mere  debt-  highest  curren  rate  of  interest.  Hut- 

or  of  the  estate  cannot.    Re  Sully,  tig  Mfg.  Co.  v.  Edwards,  C.  0.  A., 

C.  C.  A.,  152  Fed.  619.  160  Fed.  619.  ' 
14  30  St.  at  L.  544,  562,  §  61.    It 
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after  they  are  declared  by  the  referees;  (10)  report  to  the 
courts,  in  writing,  the  conditiftn  of  the'  estates  and  the  amounts 
of  money  on  hand,  and  such  other  details  as  may  be  required 
by  the  courts,  within  the 'first  month  after  their  appointment 
and  every  two  months  thereafter,  unless,  otherwise  ordered  by 
the  courts;  and  (11)  set  apart  the, bankrupt's  exemptions  and 
report  the  items  and  estimated  value  thereof  to  the  court  as 
soon  as  practicable, after  their  appointment."  " 

The .  estate  to  which  the  deposit  belongs  should  be  stated  at 
the  time  of  the  same."  The  deposit s  should  be  made  in  the 
name  of  the  court  or  judge,"  or  in  that  of;  the  trustee  in  his 
official  capacity."  "No  moneys  deposited  as  required  by  the 
act  shall  be  drawn  from  the  depository  unless  by  check  or  war- 
rant, signed  by  the  clerk  of  the  court,  or  by  a  trustee,  and  coun- 
tersigned by  the  judge  of  the  court,  or  by  a  referee  designated 
for  that  purpose,  or  by  the  clerk  or  his  assistant  under  an  order  ■ 
made  by  the  judge,  stating  the  date,  the  sum,  and  the  account ' 
for  which  it, is  di'awn;,  and  an  entry  of  the  substance  of  such 
check  or  warrant,  with  the  date  thereof,  the  sum  drawn  for, 
and  the  account  for  which  it  is  dravm,  shall  be  forthwith  made 
in  a  book  kept  for  that  purpose  by  the  trustee  or  his  clerk ; 
and  all  checks  and  drafts  shall  be  entered  in  the  order  of  time 
in  which  they  are  drawn,  and  shall  be  numbered  in  the  case 
of  each  estate.  A  copy  of  this  general  order  shall  be  furnished 
to  the  depository,  and  also  the  name  of  any  referee  or  clerk 
authorized  to  countersign  said  checks.""  Payments  made  by 
the  trustee  without  any  authority  from  the  Court  of  Bankruptcy 
niay  be  disallowed,  and  he  and  his  bondsmen  may  be  obliged 
to  return  to  the  estate  the  amount  of  the  same,  although  the 
court  might  have  authorized  them  had  the  trustee  applied  for 
authority  before  they  were  made.'*'    The  court  may  instruct  the 

16  30  St.  at  L.  544,  §  47,  subd.  a.  "Be   Cobb,    112   Fed.   655,    657; 

It  has  been  held  that  a  trustee  is  Re   Carr,    117    Fed.   572.     But   see 

not   bound    to   account   for    profits  State  Bank  v.  Dodge,  124  U.  S.  333, 

made  by  a  corporation,  of  which  he  31  L.  ed.  458.. 
■was  a  stockholder,  upon  goods  sold  i"!  Re  Cobb,  112  Fed.  655,  657. 

by  the  corporation  to  himself  and  "  Carr,  117  Fed.  572. 

other  receivers  of  the  bankrupt's  es-  19  General  Order  XXIV. 

tate.     Re  Frazin  &  Oppenheim,  C.  ^^Re  Hoyt  &  Mitchell,  127  Fed. 

C.  A.,  181   Fed.   307.     It  is  hoped  968.     Gf.  Re  Rude,   101   Fed.   805. 

that  this  decision,  which  opens  the  But  see  Re  Cobb,  112  Fed.  655. 
door  for  fraud,  will  not  be  followed. 
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trustee  what  counsel  to  employ  ^^  g,nd,give  orders  concerning; 
litigation  by  him.^^  The  trustee  may  be  directed  to  institute  a 
suit  to  recover  assets  upon  the  petition  of  a  creditor  who  files. 
a  bond  to  protect  the  estate  from  liability  for  costs  and  ex- 
penses.^^  A  trustee  in  bankruptcy  is  bound  to  use  due  dili- 
gence to  collect  the  assets  of  the  estate^  and  he  may  be  charged' 
in  his  account  with  the  value  of  assets  which  never  came  into 
his  possession,  if  he  failed  to  exercise  reasonable  diligence  in 
collecting  them.^*  He  may  be  personally  responsible  for  trans- 
ferring property  in  such  a  way  as  to  defeat  a  lien  upon  th& 
same,  of  which  notice  has  been  given  him.^° 

A  trustee  in  bankruptcy  is  considered  to  be  an  officer  of  the 
court  and  subject  to  its  direction  by  an  order  in  summary  pro- 
ceedings, as  to  all  matters  affecting  money  or  property,  wMch 
came  into  his  possession  by  virtue  of  his  office.^*  It  has  been, 
held  that  an  order  in  such  a  proceeding  cannot  be  set  aside  by 


21  Be  Arnett,  112  Fed.  770. 

22  Be  Bailey,  151  Fed.  953.  He 
should  not  engage  in  expensive  liti- 
gation concerning  doubtful  claims 
without  the  authority  of  a  large  ma- 
jority of  the  creditors,  unless  cred- 
itor's who  wish  the  litigation  in- 
stituted assume  responsibility  for 
the  expense.  Re  Harper,  175  Fed. 
412 ;  Re  Kearney,  184  Fed.  190.  But 
he  may  be  required  to  do  so  upon 
the  petition  of  a  creditor,  Re  Bailey; 
151  Fed.  953,  or  stockholder.  Be 
John  H.  Woodbury  Dermatological 
Institute,  C.  C.  A.,  191  Fed.  819,  of' 
the  bankrupt,  who  files  a  bond  to 
protect  the  estate  from  liability  for 
costs  and  expense's;  and,  in  such  a 
case,  the  court  may  direct  that  thie 
cfeditors  who  paid  the  expense  of 
the  litigation  should  have  a  prior 
lien  for  the  same  and  for  the 
amount  of  their  claims  out  of  any 
amount  that  may  be  recovered,  Cor- 
nell V.  Nichols  &  L.  Mach.  Go.  C.  C. 
A.,  201  Fed.  '320,  affirmed  189  Fed. 
556.     See   §§   311,   322,  421,  supra. 


23  Be  Bailey,  151  Fed.  953. 

24  Be  Eeinboth,  (j.  C.  A.,  IS 
L.E.A.(N'.S.)  341,  157  Fed.  672.  Re 
Kane,  161  Fed.  633.  ,  A  trustee  is- 
under  no  obligation  to  buy  proper- 
ty at  a  foreclosure  sale  in  order  to- 
prevent  its  being  acquired  by  the' 
mortgagor  for  less  than  the  amount 
of  the  mortgage.  Re  Graves,  182' 
Fed.  443.  Wljere  a  trust  company- 
was  appointed ;  receiver  and  trustee,, 
it  was  held  that  it  was  its  duty  to 
act  as  "custodian  of  the  property  and 
that  it  could  not  charge  for  the 
services  of  a  watchman,  althouglr 
that  was  required  as  n  condition  to- 
the  issue  of  a  fire  in.surance  policy. 
Be  Pickhardt,  198  Fed.  879.     .     - 

26  Be  Cadenas  &  Coe,.  178  Fed, 
158.  The  fact, a  trustee  failed  to  ob- 
ject to  the  discharge  of  a  bond  for 
the  value  of  "property  given  by  a 
third  party  in  possession  thereof  is-. 
evidence  of  the  negligence  in  this 
respect.     Ibid. 

26  Be  Howard,  130  Fed.  1004;  R& 
Cadenas  &  Coe,  178  Fed.  158. 
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the  court  that  made  it,  after  the  expiratioa  of  a  year.*''  When 
a  trustee  in  bankruptcy,  in  a  suit  in  another  district,  had  been 
required  to  make  restitution  of  money  paid  to  his  attorney 
under  a  previous  decree,  which  was  reversed ;  it  was  held  that 
that  decree  might  be  enforced  by  a  summary  application  in 
the  district  where  he  was  appointed ;  that  it  was  no  defense 
that  his  attorney  refused  to  surrender  a  part  of  the  "fund  be- 
cause of  an'  alleged  lien  for  counsel  fees  and  disbursements ; 
but.  that,  where  there  were  no  funds  of  the  estate  in  his  hands, 
he  could  not  be  required  to  pay  the  costs  awarded  against  him 
in  the  other  district.^*  A  trtistee  may  be  sued  in  a  State  court 
in  trover,  without  leave  of  the  Court  of  Bankruptcy,  for  an 
act  :done  in  the  performance  of  his  official  fimctions ;  ,**  but,  it 
has  been  held  that  rent  cannot  be  collected  from  him,  except 
by  a  proceeding  in  the  Court  of  Bankruptcy.^"  The  trustee 
is  liable  for  reimbursement  from  the  estate  for  rent,  which  he 
is  obliged  to  pay  for  the  reasonable  use  of  property  for  the  pur- 
poses of  his  trust.** 

§  643.  Title  and  powers  of  trustees.  "The  trustee  of 
the  estate  of  a  bankrupt,  upon  his  appointment  and  qualification, 
and  his  successor  or  successors,  if  he  shall  have  one  or  more, 
upon  his  or  their  appointment  and  qualification,  shall  in  turn 
be  vested  by  operation  of  law  with  the  title  of  the  bankrupt, 
as  of  the  date  he  was  adjudged  a  bankrupt,  except  in  so  far  as 
it  is  to  property  which  is  exempt,  to  all  (1)  documents  relating 
to  his  property;  (2)  interests  in  patents,  patent-rights,  copy- 
rights, and  trade-marks;*  (3)  powers  he  might  have  exercised 
for  his  own  benefit,  but  not  those  which  he  might  have  exer- 

87  Ke  Hoyt  &  Mitchell,  127  Fed.  185  Fed.  276.     Where  a  bankrupt 
868.    But  see  §  614,  supra.  corporation  had  agreed  to  publish 
88iJe  Howard,  130  Fed.  1004.  an    author's    works,    the    copyright 
S9  Re  Smith,  121  Fed.  1014.  for  which  was  taken  in  the  corpo- 
Ite  Hunter,  151  Fed.  904.  rate   name,   under   a   contract   pro- 
so/fe  Bishop,  153  Fed.  304.     See  viding    that,    upon    its    failure    to 
§   647,  infra.  carry  out  its  provisions,  the  copy- 
si  iSe  Hunter,  151  Fed.  904.  right  should  revert  to  the  author; 
§  643.     1  It   has   been   held   that  it  was  held  that  the  trustee  in  bank- 
the  trustee  takes  no  interest  in  ap-  Tuptcy  of  the  company  acquired  no 
plications   for  patents,  which  have  title  to  the  same.     Re  D.  H.  Mc- 
not  been   granted.     Re  McDonnell,  Bride  &  Co.,  132  Fed.  285.    But  see 
!01   Fed.,  239;   Re  Dann,  129  Fed.  Ke    Howley-Dresser    Co.,    132    Fed. 
495.     Contra,  Re  Cantelo  Mfg.  Co.,  1002- 
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eised  for  some  otlier  person;  (4)  property  transferred  by  hira 
in  fraud  of  his  creditors;*  (5)  property  fwMcli  prior  to  the 
filing  of  the  petition  he  could  by  any  means  have  transferred 
or  which  might  have  been  levied  upon  and  sold  under^  judi- 
cial process  against  him :  ^  Provided, .  that  when  any  bankrupt 
shall  have  any  insurance  policy  which  has  a  cash-surrender 
value  payable  to  himself,  his  estate,  or  personal  representatives, 
he  may,  within  thirty  days  after  the  cash-surrender  value  has 
been  ascertained  and  stated  to  the  trustee  by  the  company  issu- 
ing the  same,  pay  or  secure  to  the  trustee  the  sum  so  ascertained 
and  stated,  and  continue  to  hold,  own,  and  carry  such  policy 
free  from  the  claims  of  the  creditors  participating  in  the  dis- 
tribution of  his  estate  under  the  bankruptcy  proceedings,  other- 
wise the  policy  shall  pass  to  the  trustee  as  assets;*  and  (6) 


8  See  §  644,  infra. 

8  It  has  been  held  that  the  right 
to  a  liquor  license  or  the  proceeds 
thereof  passes  to  a  trustee  in  bank- 
ruptcy in  Massachusetts,  Be  Brod- 
bine,  93  Fed.  643;  Fisher  v.  Cush- 
man,  C.  0.  A.,  51  L.E.A.  292, 
3,03  Fed.  860.  See  Tracy  v.  Ginz- 
berg,  205  U.  S.  170;  Re  McArdle, 
126  Fed.  442;  Minnesota,  Re  May, 
5  Am,  B.  R.  1,  by  Merriman, 
Referee;  Pennsylvania,  Re  Becker, 
98  Fed.  407;  contra,  Re  Olewine, 
125  Fed.  840;  and  in  Virginia, 
Re  Flaherty,  184  Fed.  962.  But 
see,  as  to  Georgia,  Re  Keller,  16 
Am.  B.  R.  727,  by  Referee  Isaac. 
So  does  the  right  to  a  market  stall, 
Re  Emrich,  101  Fed.  231;  and  ,a 
membership  in  a  stock  exchange. 
Page  V.  Edmunds,,  187  U.  S.  596,.  47 
L.  ed,  318  (the  Philadelphia  Stock 
Exchange)  ;  Re  Gaylord,  111  Fed. 
717  (the  St.  .Louis  Stock  Ex- 
change,),; Re  Hurlbutt, /Hatch  &  Co., 
C.  C.  A.,  135  Fed.  504  (the  New 
York  Stock  Exchange)  ;  ■  O'Dell  v. 
Boy  den,  C.  C.  A.,  150  Fed!.  731  (the 
_New  York  Stock  Exchange)  ;  or 
chamber  of  commerce,  Re  Neimann, 


124  Fed.  738  (the  Milwaukee  Cham- 
ber, of  Commerce) ;  when  the  same 
is  transferable,  although  the  other 
members  have  a  right  to  decide  the 
eligibility  of  the  purchaser.  The 
bankrupt  may  be  compelled  to  ex- 
ecute the  necessary  application  for 
such  transfer.  ■'  Page  v.  Edmunds, 
387  U.  S.  596,  47  L.  ed.  318;  Re 
Gaylord,  111  Fed.  73  7;  Re  Hurl- 
butt,  Hatch  &  Co.,  C.  C.  A.,  335 
Fed.  504;  O'Dell  v.  Boyden,  C.  C. 
A.,  350  Fed.  733.  ' 

*  Policies  of  life  insurance,  which 
are  exempted  by  the  State  law,  do 
not  pass  to  the  trustee,  Holden  v. 
Stratton,  398  U.  S.  202,  49  L.  ed. 
1018,  infra,  §  &50'.  The  trustee 
takes,  life  insurance  policiep,  not  ex- 
empt, which  are,  payable  to  ,  the 
bankrupt  or',  the  ",estate  condition- 
ally or  contingently,  as  in  the  case 
of  tontine,  Re  Boardman,  103  Fed. 
783;  Clark  v.  Equitable  I(ife  Assur. 
Sqc,  143  Fed.  l75;  or  semi-tontine. 
Re  Slingluff,  106  Fed.  3o4;  Re 
Welling,  C.  C.  A.,  13  3  ifed!  389;  or 
endowment,  Re  Diack,  300  Fed. 
770;  Clark  v.  Equitable  Xife  Assur. 
Soc,   143   Fed.   175;    TJe  Herr,   182 
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Fed,    ,716;    Equitable    Life    Assur. 
Soc.  of  v.  S.  v:  Millar,  C.  O.^A.,  185 
Fed.    98;    Be    Loveland,'  192    Fed. 
1005;  Re  Churchill,  198,  Fed.  711; 
policies,  and  annuity  bonds,  ^  ^jnith 
V.  Mutual  Life  Ins.   Co.,'  158  Fed. 
365;    Mutual   Life   Ins.   Co.    of   N. 
Y.v;   Smith,   C.   C.   A.,   33   L.R.A. 
(N.S.j    439,  184  Fed.  1.     But,  al- 
though   the   bankrupt    may    be    re- 
quired   to    execute    thp    necessary 
assignments     or     other     papers     to 
enable  the  trustee  to  realize  upon 
such  balance,  Be  Coleman,  C.  C.  A,, 
136  Fed.  818.;   a  third  person,  who 
has    a   j)artia,l    or    contingent    in- 
terest therein,  cannot  be  compelled 
to  accept  a  paid  up  policy,  nor  to 
apply    for    the    surrenfler   value    in 
cash,    nor   to    suffer    the    policy   to 
'lapse,  nor  tp  take  any  other, jproceed- 
ings    in    relation    to   the   same.   Be 
Diack,    100   Fed.   770.     Where   the 
banlcrupt    is    the    beneficiary    in    a 
policy   on   the  life  of,  anoflier,  his 
interest  therein  passes  to  his  trus- 
tee, if  the  same  by  the,  State  law 
is  assignable,,  Ke  Blalock,  118  Fed. 
679;  Be  judson,  188  Fed.  702.     It 
has  been  held  that,  where  the  in- 
sured   has    reserved    the    right    to 
change  the  beneficiary  at  will,  the 
policy  passes  to  his  trustee  in  bank- 
ruptcy,   /Se    Orear,    C.'    C.    A.,;  30 
L.R.A.{N.S.)     990,    178    Fed.'   632; 
Be  bolan,  182  Fed.  949;   Be  Herr, 
182  Fed:  716;  iSe  Hogan,  186  Fed. 
537;   Foxhever  v.  drder  of  tlie  Red 
Cross,  2   Qhio   C.  0.    (N.  ,S.)    394; 
but    if    the    policy   has  •  no    actual 
value  at  the  date  of  the  adjudica- 
tion, it  will  not  pass  to  the  trustee, 
Burlingham   v.    Grouse,   228   U.   S. 
459;     Cfotild    v.    N.    Y.  ,  Life    Ins. 
Co.,    1S2    Fed.    927;    although    the 
i)anla-upt   dies  befq're  the  estate  is 
closed.     Ibid.     JBut,    if    it    has    no 
cash    surrender   value,   yet   has    an 
actual  "value,  it  has  been  held  that 
'"Fed.  Pra,cryol.  II.— 136. 


it  will  pass  ,tu  the  trustee,  Gould 
v.  New  Yo^k  Ljfe  Ins.  Co.,  132  J'ed. 
927     (where    a    few    months    later, 
without   any   further   payment,   the 
policy  would  have  a  paid-up  value, 
which  could  be  used  as  collateral  to 
a  loan )  ;   although, ,  in  such  a  case, 
it  seems  that  the  bankrupt  cannot 
redeem    the'  same,    Gould    v.    New 
York   Life  Ins.   Co.,   132   Fed.   927. 
It   has   been   held   that,   where   the 
policy  has  by  its  terms  no  surrender 
value,  but  it  is  the  practice  of  the 
company  to  allow  its  surrender  for 
cash    after    a    certain    period,    the 
bankrupt  may  exercise  the  right  se- 
cured '  by    the    statute,    Hiscpck   v- 
Mertens,   205  U.   S.  202,  51  L.  ed. 
771,  aflBrming  Be  Mertens,  C.  C.  A., 
142   Fed.    445,   which   reversed   131 
Fed.  972.     See  Be  Judson,  C.  C.  A,, 
192  Fed.  834 ;.s.  c,  188  Fed.  702. 
Where  the  bankrupt  died  before  the 
cash  surrender  value  had  been  as- 
certained, it  was  held  that  his  legal 
representative     succeeded     to     the 
right    of    redemption    and    did    not, 
forfeit   his   right  hy   *  failure .  for 
more  than  thirty  days  to  pay  the 
money     necessary     to     redeem    the 
same.  Van  Kirk  v.  Vermont  Slate 
Co.,  140  Fed,.  38.     It  is  said  to  be 
the  duty  of  tlie  trustee  not  to  wait 
for  the  maturity  of  tbe  policy,  but 
to  sell  his  interest  in  the  same  at 
once    for    what    it    will   bring.    Be 
Diack,   iOO   Fed.   770;    but,   it   has 
been    held   that   he   may    nay   pre- 
miums ou,t  of  the  bankruprs  assets 
to  keep  the  life  insurance  policies 
alive.    Gould  v.  New  York^Life  Inp. 
Co.,    132    Fed.    927.      Con,trci,,'%^e 
Josephson,  121'  Fed.  142,  aflirmed  in 
Meyers  v.  Josephson,  C.  C.  A.,  124 
Fed.     734.       Where    the    bankrupt 
dies  after  the  filing  of  the  petition 
and  before  the  adjudication  for  the 
trustee  is  entitled  to  no  more  than 
the  cash  surrender  value  as  of  the 
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rights  of  action  arising  upon  contracts'  or  from  the  unlawful 
taking  or  detention  of,  or  injury  tb,  his ' property."  *'  Trustees 


date  of  the  filing  of  the  petition. 
Everett  V.  Judson,  228  U.  S.  474; 
Andrews  v.  Partridge,  228  U.  S. 
479,  affirming  Partridge  V.  Andrews, 
C.  C.  A.,  41  L.R.A.(N.S.)  123,  191 
Fed.  325.'  The  truatep  is  entitled 
to  the  proceeds,  of  an  accident  poli- 
cy. Be  Natschke,  193.  Fed.  284. 
Where,  by  the  terms  of  a  fire  in- 
surance policy,  it  was  avoided  up- 
on a  change  in  the  title,  interest,  or 
possession  of  the  premises,  Whether 
due  to  'legal  process  or  otherwise, 
and  the  insurance  company  had 
consented  to  a  recognition  of  the 
title  of  a  receiver  in  bankruptcy  to 
the  same,  which  was  noted  on  the 
policy,  but  ho  such  note  was  made 
after  the  trustee's  election,  since  he 
considered  that  the  general  credit- 
ors had  no  substantial,  interest 
therein ;  it  was  held  that  the  policy 
was  void  as  to  such,  trustee.  Re 
Ml  I.  Hibbler  Machi  Supplj^  Co., 
192  Fed.  741.      ' 

6  30  St.  at  L.  544,  §  tOa.  For 
desultory  renjarks  as  to  the  defini- 
tion of  property,  see  Fisher  y.  Cusli- 
man,  C.  C.  A.,  51  L,R.A!.  292,  10.3 
Fed.  860,  864.  Although  the  trus- 
tee's title  vests  .as  of.  the  dale  of 
the  adjudication,  it  has  been  helcl 
to  be  limited  to  property  which  be- 
longed to  the  bankrupt  at -the  time 
of  the  filing  of  the  petition.  Bur- 
lingham  v.  Grouse,  228  U.  S.  ,4^9, 
as  to  policies  of  life  insurance;  Be 
Judson,  C.  C.  A.,  192  Fed.  834.  See 
Re  Hurley,  185  Fed,,  851.  It  has 
been  held  that  liis  title  does  not 
relate  back  to  the  time  of  the  filing 
of  the  petition.  Be  Zotti,  178  Fed. 
304,  26  Am.  Br.  234,  holding  that 
where  a  bank  paid  the  bankrupt's 
checks  after  the  petition  was  filed, 
in  ignorance  of  the  same,  it  was 
not  liable  to  the  trustee  for  their 


amount;  Jones  v.  Springer,  226  U. 
S.  148,  57  I|.  ed.  — ,  holding  that 
a  sale  of  perishable  good^-  by  ..a 
State,  court  was  valid,  although 
made '  after  the  ,  filing  of  the  peti- 
tion in  bankruptcy.  But  see  XXy. 
Harv.  Law  EeV."  80,  469.  It  has 
been  Said  that  "the  filing  of  the 
petition  is  a  caveat  to  all  the 
world,  and  in  efi'ect  an  attach- 
hient  and  injunction.", .  jMueller,  v. 
Nugent,  184  U.  ^^  i,'''l4, ''^46' 'l. 
ed.  405;  citing  Bank  v.  Sherman, 
101  U.  S.  403,  405,  25  L,'  ed.  86'6, 
under  the  former  law.  This  dictum 
lias  fceen  criticised  in  Be  Williams- 
burg Knitting  Mill,  190  Fed.  871* 
877 ;  Remington  oh  Bankruptcy, 
§  1211:  See,  aiso,^  York ,  Jilfg.  Co. 
V.  Cassell,  201  ,tJ.  ^.  3.44,'  353,  50 
L.  ed.  7S2;  Davis  v.  Crompton,  C. 
C.  A.,  158  Fed.  735,  742.  It  has 
been  recently  said  of  the  amend- 
ment, pf  June  ,25,  ,1910,  to  §  47a, 
subd.  2,  36  St  at  L.  838;  '^Tie 
amendment  does,  in  fact,  give  to  the 
bankruptcy  proceedings  the, force  of 
a  'cay.eat  to  all  the  world,'  .iand  in  ef- 
fect an  attachment  and  injiinetipn,' 
aiid  the  same  applies  to  eases  as  well 
of  the  attempted  disposition  of.pr^op- 
erty  after  bankruptcy,  as  to  those 
asserting  title  to  or  lien  upon  the 
bankrupt's  estate  arising  out.  of 
transactions  antedating  the  bank- 
i-uptcy.  The  .effect  of  this  change 
is  unquestionably  radical  and  , far 
reaching,  as  regards  the  conse- 
quence of  the  institution  of  bank- 
ruptcy proceedings,  but '  it  is  what 
Congress  had  the  right  to  do,  and 
carries  out  what  in  the  judgment 
of  many  should  be  the  effect  of  such 
proceeding.  It  makes  the  date  of 
the  institutiop  of  the  bankruptcy 
proceeding,  the  time  as  ,  of  whlc"n 
rights   to,   and   claims   against   the 
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are  directed  to  "collect  and  reduce  to  mbuey  the  property  of 
the  estates  for  which  they  ar6  trustees,  under  i;he  direction  of 
the  court,  and  close  up  the  estate'  as  expeditiously  as  is  com- 
patible with  the  best  interests  of  the  parties-  in  interest;  and, 
for  the  purposes  of  suits  specified  in  subdivision  b  of  section 
sixty,  subdivision  e  of  section' 'sixty-seven,  and  subdivision  e 
of  section  ^seventy  'of '  said-  Act,  •  such  trustees  shall  be  deenied 
lien  creditors  at  the' time  of  the  bankruptcy  and,  as  such, 
vested  with  all  the  rights  and  powers  possessed  by  judgment 


estate,  should  be  reckoned  with  and 
adjusted."  Re  Williamsburg  Knit- 
ting Mill,  190  Fed.  871,  877.  It  has 
been  said  by  Referee  Remington: 
"By  the  amendment  of  1910  to  the 
bankruptcy  act,  section.  47a  {.2), 
'this  rejected  doctrine'  that  bank- 
ruptcy operates ,  as  an  'equitable 
levy'  as  to  property  in  the  custody 
oJt, the. bankruptcy  court,  has  become 
the  -  accepted ,  doctrine."  Remington 
on  Bankruptcy,:  III,  3,31;  Acme 
Hai:v,esteT;  Co.  y.  Beekman.  Lumbgri 
Co.,  222  Uj  -S.  300,  307.  It  has  beeni 
)ield  that  the  trustee  takes- the  title 
to;  a  ,con-tiingent,. remainder.  Clowe; 
V.  Seavey,  Nj  Y.  C.  G.  of,  Appeals, 
June  3,  1-913,  74  Misc.  (N.  Y.)  292. 
The  trustee  has  the  title,  to  a 
legacy  bequeathed  .-.to:,  the  bank- 
rupt by,  a  -testator  ,  who  died 
a  few  hours'  before  the,  petition 
upon  thC)  same  day.  Be  M'Kenna, 
137  Fed.  611..:;Wages  earned  subse- 
quent to  the  adjudication  are  the 
property  of  .-the  bankrupt.  .  Re 
Karns,-148..Fed.  143.  And  it  has 
been  held  that  the  trustee  .cannot 
obtaiii  ap..  injunction  against  :  their 
qollection,  by  a  creditor  whg!ha,s,an! 
assignment  imade.  prior  to  the  peti^ 
tioiflirrMbid.  But  thati  the  debtori 
may.'  i?e  .New'beri-yS"183 1 FedJ  3:38.' 
See  >§■  "^650,'  infra.  A  trustee  ac*: 
quires  the  right  to  an  kotion-  foi'- 
dsfraiarge  c'auS(ed  by  fraudulent  r'epre-' 
sentations.  Re  Harper,  175  Fed. 
412;    Re    Gay,    182    Fed.    260;    for 


damages  under  the  Anti-Monopoly 
Law,  Loeb  v.  Eastman  Kodak  Co., 
C.  C.  A.,,  183  i^ed.  704;  to  recover 
usurious  interest  paid  to  a,  national 
bankj  Reed  v.  .  German-American 
Nat.  Bank,  155  Fed.  233.  A  cause 
of  action  for  malicious  prosecution, 
Re  Haensell,  91 ,  Fed,  355 ;  or  con- 
spiracy to  drive  the  plaintiff  out  of- 
business,,  Cleland  v.  Anderson  (Neb. 
Sup.  Ct.),  >1  Am.  B:  R.,  605;  does 
not  pass  to  the  trustee.  .The. trus- 
tee acquires  no  right  to  the.  causp 
of  action  upon  a  contract  for  per' 
sonal  services  to  be  rendered  in  the 
trustee  aicquired  no  right  to  a  re.- 
future.  Re ,  D.  H.  McBride  &  Co,,, 
]  32  Fed.  288.  It  was  held  that  the 
ward  for  information  concerning 
smugglers,  allovred  by  the  Seeretar 
ry  of  the.  Treasury,  after  the  filing 
of  the  petition  fpr  services,  previous- 
ly given.  Re  Ghazalj  C.  C.  A.,  174 
Fed.  809;  but  he  acquires  the  rights 
to  commissions,  subsequently  paid 
upon  the  renewals  of  insurance  poli- 
cies negotiated  by  a  bankrupt 
agent;  'although,  by  ■  the  terms  of 
the  latter's'  contract  with  the  insur- 
ant company,  they  may  be  for-' 
feited  if  he  fails  to  comply  with 
its'  conditions'  or  quits' the -iom^a- 
ny's  employment.  Re  'Wright, 'C.  C. 
C.,'18  L.r".A.(N;S'.)  193,  157  Fed: 
544;  Ke  Wright,  177  Fed.  57'8.  The 
trusted  of  a  bankrupt  corporation 
may  compel  stockholders  to  pay  the 
balance  of  their  subscriptions.     He 
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creditors  holding  executions  duly  retTirnedunsatisfled."*  The 
clause  of  the  Bankruptcy,  Act  which  provides  for  avoiding, 
levies,  judgnients,  attachments,  or  other  liens,  obtained  through 
legal  proceedings  against  a  person  who  is.iusolvent,  provides: 
that  the  court  may  "on  due  notice,,  order. th^t  the  right  jinder 
such  levy,  judgment,  attachment, .  or  otlier  lien,  shall  .be  pre- 
served for  the  benefit  of  the  estate;  and , thereupon  the  same 
may  pass  to  it  and  shall  be  preserved,  by  the  trustee,  for  the 
benefit  of  the  estate  as  aforesaid.  And  the  court  may  order  such 
conveyance  as  shall  be  necessary  to  carry  the  purposes  of  this 
section  into  effect."'     "Whenever  three   trustees  have   been 


may  collect  the  saipe  by  a  suit  in 
equity,  irrespective  of  the  citizen- 
ship of  the  parties.  Re  Crystal 
Spring  Bottling  Co.,  96  Fed.  945; 
Babbitt  v.  Read,  173  Fed.  712.  A 
bankruptcy  court  granted  a  petition 
by  the  trustee  to  levy  an  assess- 
ment upon  stockholders  under  the 
Connecticut  statute.  Re  Monarch 
Corporation,  177  Fed.  464;  and  the 
New  Jersey  statute.  Re  Remington 
Automobile  &  Motor  Co.,  C.  C.  A., 
153  Fed.  345;  Re  Newfoundland 
Syndicate,  196  Fed.  443;  including 
foreign  stockholders.  Re  Monarch 
Corporation,  196  Fed.  252;  but  not 
under  the  New  York  statute.  Re 
Jassoy  Co.,  C.  C.  A.,  178  Fed.  515. 
See  Sternbergh  v.  Duryea  Power  Co., 
C.  C.  A.,  161  Fed.  540,  §  634,  supra. 
It  has  been  held  that  a  trustee  in 
bankruptcy  cannot  maintain  a  claim, 
under  the  New  York  Stock  Corpora- 
tion Law,  against  stockholders  for 
the  balance  of  the  par  value  of 
stock  issued  as  full  paid  for  prop- 
erty purchased  at  an  undervalua- 
tion. Re  Jassoy  Co.,  C.  C.  A.,  178 
Fed.  515;  nor  enforce  the  ,statui- 
tory  liability  of  directors  to  cred- 
itors for  contractinig  debts  in  ex- 
cess of  the  lawful  amount,  jBe  Crys- 
tal   Spring   Bottling    Co.,    96    Fed. 


945;  or  for  paying  dividends  when 
the  corporation  was  insolvent.  Ibid. ; 
contra,  Cottrell  v.  Albany  Card  & 
Paper  Mfg.  Co.,  142  App.  Div.  (N. 
Y.)  148;  but  that  he  may  sue  them 
to  recover  corporate  funds  which 
they  have  lost  or  misappropriated, 
Re  Swofford  Bros.  Dry  Goods  Co., 
180  Fed."o49.  A  trustee  may  sue  to 
set  aside  a  frauduletit  transfer  of 
the  assets  of  a  corporation  in  which' 
the  bankrupt  is  a  stockholder, 
Greenhall  v.  Carnegie  Tr.  Co.,  180 
Fed.  812;  and  in  Such  a  case,  where 
the  result  would  be  to  make  the 
bankrupt  resuscitate  debts  of  the 
bankrupt,  from  whicli  he  could  not 
be  discharged  in  the  proceeding,  he 
was,  against  his  consent,  joined  as 
a  party  defendant,  Ibid.  Foi:  the 
extent  of  the  liability  of  a  creditors' 
committee  to  the  trustee,  se'e  Re 
Thomas,  199  Fed.  214. 

6  30  St.  at'L.  544,  §  47a,  subd.  2, 
as  amended  36  St.  at  L.  838.  See 
infra,  §  644. 

7  30  St.  at  L.  544,  §  67/.;  Rock 
Island  Plow  Co.  v.  Reardon,  222  TJ. 
S.  354,  56  L.  ed.  231,  affirming  C. 
C.  A.,  168  Fed.  654.^  See  Mutual 
Life  Ins.  Co.  of  N.  Y.  v.  Cockrell, 
N.  Y.  Sup.  Ct.,  Sp.  Tm.,  Bischoff 
J.,  N.  Y.  L.  J.  Dec,  22,  1911.  The 
Court:  of  Bankruptcy  has  power,  to 
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appointedi  for  an  estate,  the  concurrence  of  at  least  tw<)  of 
them  shall  be  necessary  to  the  validity  of  their  every  act  con- 
cerning ithe  administration  of  the  estate."  '  ''Whenever  a  com- 
position shall  be  set  aside,  or  discharge  revoked,  the  trustee  shall 
upon  his  appointment  and  qualification,  be  vested  as  herein 
provided  with  the  title  to  all  of  the  property  of  the  bankrupt 
as  of  the  date  of  the  final  decree  setting  aside  the  composition 
or  revoking 'the  discharge."®  It  has  been  held  that  a  trustee 
cannot  move  to  reopen  a  bankruptcy  proceeding  after  it  has 
been  closed.'-*  "The  death  or  removal  of  a  trustee  shall  not 
abate  any  suit  or  proceeding  which  he  is  prosecuting  or  de- 
fending at  the  time  of  his  death  or  removal,  but  the  same  may 
be  proceeded  with  or  defended  by  his  joint  trustee  or  successor 
in  the  same  manner  as  though  the  same  had  been  commenced 
or  was  being  defended  by  such  joint  trustee  alone  or  by  such 
successor."  *^  "(^)  Ihe  trustee  may,  pursuant  to  the  direction 
of  the  court,  submit  to  arbitration  any  controversy  arising  in 
the  settlement  of  the  estate.,  (h)  Three  arbitrators  shall  be 
chosen  by  mutual  consent,  or  one  by  the  trustee,  one  by  the 
other  party  to  the  controversy,  and  the  third  by  the  two  so 
chosen,  or  if  they  fail  to  agree  in  five  days  after  their  appoint- 
ment, the  court  shall  appoint  the  third  arbitrator,  (c)  The 
written  finding  of  the  arbitrators,  or  a  majority  of  them,  as 
to  the  issues  presented,  may  be  filed' in  court  and  shall  have 
like  force  and  effect  as  the  verdict  of  a  jury."  **    It  has  been 

allow  the  trustee  to  enforce,  for  the  Staake,    C.    C.    A.,    133    Fed.    717. 

benefit  of  all  the  creditors,  an  at-  Such  a  lien  is  not  preserved  unless 

tachmenl  obtained  by  one  of  them  the    Court    of    Bankruptcy    enters 

within  the  four  months'  period,  so  some     order     upon     the     subject, 

as   to  cut  oiBf  an  unrecorded  prior  Thompson  v.  Fairbanks,  196  U.  S. 

deed,  which  was  invaliii  as  against  516,  49  L.  ed.  577;  Re  Baird,  126 

attaching  creditors,  but  was  other-  Fed.  845.    The  trustee  is  entitled  to 

wise   valid   as   against   the  trustee.  a  reasonable  time  within  which'  to 

First  Nat.  Bank  v.  Staake,  202  tf.  apply  for  the-  order.     Watsehke  v. 

S.  141,  50  L.  ed.  967,  affirming  C.  Thompson,  85  Minn.  105,  7  Am.  B. 

C:   A.,    133    Fed.   717.     In   such   a  E.  504.  ,    , 

case,  the  attorneys  for  the  attach-  «  30,St.  ?,t,.L.  544,,  §  47o. 

ing  creditors  may  lie  allowed,  out  9  30  §t.,  at  L.  544,  §  70(J;  §§  653, 

pf  the  bankrupt's  estate,  reasonable  658,  mfra. 

compensation  for   their  services  in  lOiiJe  taine,  127  ^ed.,  246. 

procuring  the  attachment.     Eeceiv-  "30  St.  at  L.  546,  557,  §  46. 

ers  of  Va.  Iron,  Coal  &  Coke  Co,  t.  M30  St.  at  L.  544,  55,3,  §  26. 
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held:  tHat  the -court  may  set 'aside  the  award  of  the  arbitrai- 
tors  for  any  reason  that  would  justify  a,  new  trial  of  an  action 
at  coliimon  law;  '^'  ahd  may  set  the  same  aside  when  the  third 
arbitrator '  was  selected  by  the  contending  parties  instead  of 
by  the  two  arbitrators  respectively  selected 'by  themi^*  The 
trustee  may,  with  the  approval  of  the  court,  i  compromise  any 
controversy  arising  in  the  ■  administration :  of  the  estate  upon 
such  tjerms  as  he  may  deem  for  the  best  interests  of  the  estate."  ^* 
"The  court  may  order  the  trustee  to  enter  his  appearance  and 
defend  any  pending  suit  against  the  bankrupt."  ^®  "A  trustee 
may,  with  the  approval  of  the  courtj  be 'permitted  to  prosecute 
as  trustee  any  suit  commenced  by  the  bankrupt  prior  to  the 
a'd judication  with  like  force  and  effect  as  though  it  had  been 
commenced  by  him."";'  "Suits  shall  not  be  brought. by  or 
against'  a  trustee  of  a  bankrupt  ^estate  subsequent  to  two  years 
after  the  estate  has  '  been  closed."''     Ordinarily^' the  trustee 


l3,iJe  MoLam,  97  Fed.  922,:  ; 

15  30  St.  at  L,  44,  556,  §  2?(i;  Re 
Jackson  Stores,  192  Fed.  705;  Be 
John  H.  Woodbury  iDermatolpgical 
Institute,  C.  C,  A.,  191  Fed..  819,;., 
where  the  compromise  was  rejected 
upon  the  protestant's  iiidemriifyi'ng 
the  estate  against  any  Hoasi  that 
might  thereby  be  sustained.,  The 
bankrupt  has  no  right  to  interfere 
with  such,  a  compromise.  Bfi 
Kranich,  17,4  Fed.  ,908.  A  .n^ajority 
of  the  creditors  have  no  power  to 
compel  the  compromise  of., a  pend- 
ing suit.  J?B,  Meadows,  Williams,  & 
Co.,  .181,Fed.\911v  ,  It  has  beeu  held, 
that  a  trustee  in  banltruptcy  will 
not  be  authorized  to  compromise 
and  settle  a  suit  broiight  "by"  the 
bankriipi  in  a  State  court  withou't 
the  consent  of  the  bankrupt's' attor- 
ney therein  who  has 'a  lien' oW' any 
judgment  recovered  for  his  sei'v'ices; 
and  that  he  cannot  set'asfde  "tlie 
abandonment  or  settle'mfen't  of  the 
contest  of  a  wiirinade'by  the  b?,pk- 
rupt"  while'  insoiveiit,  'Udingibn    v. 


Masson,  q,,a  A.,  177  Fed.. 2,09. .  Re 
Adamo,  151  Fed.  716.  A  surety  up- 
on ah  attachment  bond 'may'  be  al- 
lowed to  continue,  in  the  bankrupt's 
name,  a  suit  which  the  .trustee 
wishe^  to  abandon.  Bluegrass  CarL- 
ni'ng,  Co.  V.  iS.teward,  C.  C.  A., .  175 
Fed.'''637."''    '  '    ■-"■   ■'-'    '■'■'   '"''  ■ 

lesost.  at  L.  644,  547,  §  IIB. 
, , ,  ,  "  aid.  §  lie.  ,  This  does  not,  au- 
thorize his  substitution  in  a  suit 
such  as  an  action. for,  inalicipus 
prosecution,  the  proceeds  ,  of  wbi^Ji 
form  no  part  of  the,  asse,ts,,  ^^ 
Haensell,,  91  ,  Fed.'  35.5.,  T^ie,  coui;t 
whose  approval  is  required,  is ,, that 
which  appointed  the  .trustee.  .  The 
Alert,  199  Fed.  542.  ,  The  trustee  is 
bound  in  coljateral  proceedings  by 
a,  judgment  against  him  ,in  a,_s,vvi]t 
in  which  he  wajs  substituj;,ed  for  th^ 
bankrupt.  Re  Vm  JAlstyne,,,  100 
S;ed.|  ^929. ,  1  He^^  may  be.  estopped  by 
his  failure  to,  intervene,,  in f  a,  pend- 
ing suit.  Fraper  v,  ,So.,  I^.  ,&tTr. 
C.o.,^C.  C.  A!,''99.FetC'''^p7;.''''_'  ,",,',„''^ 

18  3,0  St.^  at '  L.  '545,"  549,,  §  11,^) 
See  Bailey  v.  Glover,,  21  Wall,  342, 
i2  t.  eid'.  63^';  Biaminond  v.  Whitt- 
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acqiiires  no  greater  rights;  ■fehaniJthe  bankrupt  or  Ms  creditors.*' 
It  has  been  said  that  he  .does  not  represent  previous  creditors  of 
the  bankrupt,  whose  claims  were  discharged  by  a  prior  com- 
position in  bankruptcy.*"  ■  Where' the  trustee  sells  the  interest 
of  the  bankrupt  iniland,  tJie  purchaser  acquires  only  the  latter's 
interest  on  the  day  of  the  adjudication ;  and  no  interest  therein, 
subsequently  acquired  by  him,  passes  by  the  deed.**  A  trustee 
in  bankruptcy  takes  the  property  subjeoti  to  all  the  equities  im- 
posed upon  it  in  thfe  han'dsi  of  the  bankrupt  which  are  iiot 
invalid  as  to  creditors  or  avoided  by  the  Bankruptcy  Act.** 
Where  an  asset,  such  as  a  patent,*'  or  the  membership  in  an 
**  ,oj  a  leasehold,*'  is  subject,  to  burdens,  the  trustee 


exi 


is  not  bound  to  accept  lif  it  would  be  unprofitable. 


redge,  204  U.;S.  538,  51  L.  ed.  606, 
Jenkins  v.  International  Bank,  106 
U.  S.  571,  27  L.  ed.  304.  See 
§  654,' '  infra.  Ordinarily,  when 
there  are  Suilicient  assets  to  pay  the 
costs:  and  damages,  no  bond  for 
costs  nor  injunction  bond  will  be 
required  of  a  trustee  in  bankruptcy 
suing  in  a  Federal  court  in  the  dis- 
trict where  he  was  appointed)  even 
where  the  State  law  requires  a  bond 
In  such  a  case.  Re  Barrett;'  :132 
Fed.  362.  A  trustee  is  usually 
bound  by  a  stipulation  made'  by  a 
receiver  of  the  bankrupt  before  his 
appointment.  Re  E.!  M.  Newton  & 
Co.,  C.  G.  A.,  153  Fed.  841. 

19  Be  N.  Y.  Economical  Prititing 
Co.,  C.  C.  A.,  110  Fed.  514;  Re  Kel- 
logg, C.  C.  A.,  118  Fed.  1017.  It 
has  been  said  that  he  represents  the 
creditors  only  and  not  ■  the  bank- 
rupt.    Re  Kreuger,  196  Fed.  705. 

20  Batchelder  &  Lincoln  Co.  v. 
Whitmore,  C.  0.  A.,  122  Fed.  355. 

81  Cramer  v.  Wilson,  195  U.  S. 
408,  49  L.  ed.  256. 

MRe  Chantler  Cloak  cfc  Suit  Co., 
151  Fed.  952;  Be'ViA  M.  Lumber 
Co.,  182  Fed.  231;  Aldine  Tr.  Co. 
V.  Smith,  C.  C.  A.,  182  Fed.  449;  Re 
Wade,  185  Fed.  664;  Henry  v.  Har- 


ris, 191  Fed.  865 ;  Re  Stewart,  193 
Fed.  791;  «e  McConnell,  197  Fed. 
438;  Re  Hoffinan,  199  Fed.  448;  Re 
Davison,  179  Fed.  750.. 
-  aSiSessions  v.  Romadka,  145  U.  S. 
29,  36  L.  ed.  609. 

24  Sparhawk  v.  Yerkes,  142  XJ.  S. 
1,  35  L.  ed.  915;  Jaretzki  v.  Lee, 
City  Court  of  City  of  New  York, 
MoAvoy,  J.,  N.  Y.  L.  J.  Jan'y.  6, 
1912.  But  see  Diishane  v.  Beall, 
161  U.  S.  513,  40  L.  ed.'  791.   :  ' 

25  Be  Chambers,  Calder  &  Co.,  98 
Fed.  '865.  The  obligations  which 
the  trustee  assumes  by.  ^occupying, 
after  :  the  adjudication,  premises 
leased  to  the  bankrupt  has  not  yet 
been  <  authoritatively  determined . 
Referee  Remington  is  of  the  opinion 
that  the  trustee  in  such  a  case  is 
only 'liable  for  the  value  of  the  uSe 
of  the  premises'  while  'he  occupies 
them,,  subject  to  his  right  to  occu- 
py, free  of  eharge,  for  an  unexpired 
portion  of  a  term,  for  which  a  land- 
lord holds  a  provable  claim,  and 
that  he  does  not  thereby  accept  the 
lease.  He  cites  Bray  v.  Cobb,  100 
Fed.  270i  3  Am.  B.  R.  788;  reversed 
on  another  point,  Cobb  v.  Overman, 
C.  C.  A.,  109  Fed.  65,  54  L.R.A:  369, 
6  Am.  B.  R.  324,  and  Re  Jefferson, 
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§  644.  RightiOf  trustee  to  set  aside  preferences,  liens 
and  conveyances;  "A  lien  created  .byj  or  obtained;  in  or  ipmr- 
suant  to  any  suit  or  proceeding  at  law  or  in  eqiiity,  including-  an 
attachment  upon  mesne  process '  or  a  judgment:  by  confession, 
wbieh  was  begun  against  a  person  within! four  months  before 
the  filing  of  a  petition  in  bankruptcy  by  or  against  such  person, 
shall  be  dissolved  by  the  adjudication  of  such  person  to  be  a 
bankrupt  if  (1)  it  appears  that  said  lien  was  obtained  and  per- 
mitted while  the  defendant  was  insolvent^  and  that  its  existence 


93  Fed.  948,  2  Am.  B.  R.  208.  See 
supra,  §  313.  But  see  Common- 
wealth V.  Franklin  Ins.  Co., '  115 
Mass.  278;  People  Vi  National  Trust 
Co.,  82  N.  y.  283;  People  v.  Uni- 
versal Life  Ins.  Co.,  30  Hun  (37 
N.  Y.  S.  C.  R.)  142;  Wells  T.-,Hig- 
gins,  132  N.  Yi  459.  In  sueh  a  case 
it  was  held  that  the  trustee  might 
remain  in  possession  of  the  prem- 
ises a  reasonable  time  in  order  to 
ascertain  whether  it  was  expedient 
to  assume  the  lease;  that  one 
month  was  not  unreasonable ;  and 
that  in  sucht  a  case,,  where  that 
time  was  required  for  the  proper 
packing  and  safe  removal  of  the 
bankrupt's  property  thereupon,  the 
lease  was  not:  assumed  and  the.  es- 
tate was  liable  only  for  a  reasonable 
sum  for  the  use  and  occupation :  of 
the  premises.  Re  Chambers  Calder 
&  Co.,  98  Fed.  865;  Cf^.  iSe  Grimes, 
96  Fed.  529;  Bray  v.  Cobb, 
100  Fed.  270;  Re  Secor,  18  Fed. 
319;  'Re  Rubel,  166  Fed.  131.  It  has 
been  held  that  a  delay  of  i  five  days 
in  the  payment  of' the  first  month's 
rent  by  the  trustee,  does  not  au- 
thorize a  forfeiture  of  the  lease.;  Re 
Gutman,  197  Fed.  472.  -Fbr  a 'ease 
where  it  was  held  that  a  lease  was 
terminated  before  the  bankruptcy, 
see  Re  Van  Da  Grift  MotoriCar  Co., 
192.  Fed.  1015.  For  a  subsequent 
termination,  'see  Re  Desmond  &  Co., 
198  Fed.  581.;   It  has  been  said  that 


it  is  the ,  duty  of  a  trustee  who 
claims  a  leasehold,  either  to  sell  the 
same  at  an  upset  price  for  the  bal- 
ancoiof  the  rent  for  the  term,  which 
he  should  pay  to  the  lessor,  or  to 
condition'  the  sale  upon  a  bond  of 
indemnity ;  ;  and  that  if  he  cannot 
obtain  a  bid  subject  to,  these  condi- 
tions, he  should  surrender  the  lease. 
Re  Gutman,  197  Fed.;472.  ,  A  lease- 
hold owned  by  the  bankrupt  passes 
to  the  trustee.  Gazlaiy  v.  Williams, 
210  U.  S.  41,  52  L.  ed.  950;  Crowe 
V.  ■  Baumann,  190  Fed.  399.  The 
trustee  receives  the  same  by  opera- 
tion of  law;  and  neither ■  the  bank- 
xupt,cy>.  nor  thes  sale  by  the  trustee 
of  I  the  bankrupt's  interest,  is  a, 
•ground  lor  re-entering  under  a  cove- 
nant, in  the  lease  providing  for  its 
termination  -upon  its  assignment  by 
the  lessee,  or  a  i  sale  of  its  interest 
under  ■  execution  or  other  >legal  >'pro- 
oesB  when  -there  is  no  right  to  a 
re-entry  in  case  of  a  transfer  by 
operation  of  law.  Gazlay  v.  Wil- 
liams, 210  U.  S.  41,  52  L.  ed.  950. 
§  ,•  644;  '  1 1 A  bankrupt  was  insol- 
vent at  the  time  of  the  transfer  if 
the  property  that  he  i  then  owned,  at 
a  fair  valuation,  was  insufficient  to 
pay  the  debts  that  he  then  owed. 
Paper  V.  Stern,  C.  C.  A.,a9'8  Fed. 
:642.,  See'  §  622/  s«pm..  When!  he-. is 
then  engaged /in  business,  his  proper- 
■  ty  must  ibe  valued  as  that  of  a  go- 
ing concern .  and :  not  as  what  it  w^s 
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and  enforcememt  wiM  work  a  preference,  or  (2)  the  party  or 
parties  to  be  benefited  thereby  had  reasonable  cauSe  to  believe 
the  defendant  was  insolvent  and  in  contemplation  of  bankruptcy, 
or  (3)  that  such  lieii  was  sdught  and  petmitted  in  fraud  of  the 
provisions  of  this  act;  or  if  the  dissolution  of  su(3h  lien  would 
militate  againstf  the '  besifi  in-terfists'  of  the  estate  of  such  person 
the  same  shall  not  be  dissolved,  but  the  trustee  of  the  estate  of 
such  person,  for  the  benefit  of  the  est  ate  j  shall  be,  subrogated  to 
the  rights  of  the  holder  of  such  lien  and  empowered  to  perfect 
and  enforce  the  same  in  his  name  as  trustee  with  like  force  and 
effeict  as  such  holder  might  have  'done  had  not  bankruptcy  pro- 
'  ceedings  iintervened."  *  "That  all  conveyances,  transfers,  as- 
signments, or  incumbrancdS^f  his  property,, or  any  part  thereof, 
made  or  given  by  a  person  adjudged  a  bankrupt  under  the  pro- 
Yisions  of  this  act  subsequent  to  the  passage  of  this  act  and  with- 
in, four  months  prior  to  the  filing  of  the  petition,  with  thie  intent 
and  purpose  on  his  part*  to  hinder,  delay,  or  defraud  his  credit- 


worth  as  dead  property  after  bank- . 
ruptcy  had  intervened  and  the  busi-' 
Bess  was  closed.  Re  Klein,  C.  C. 
A.,  197  Fed.  241.  In  deteriniiiing 
the  solvency  of  a  bankrupt,  when  a 
conveyance  by  hiiti  is  attacked  as 
made  with  intent  to  defraud  his 
•Creditors,  the  value  of  the  property 
conveyed  is  not  to  be  computed;  but 
If  the  same  conveyances  are  at- 
tacked as  preferences  not  fraudu-' 
lent,  the  value  of  such  property'  is 
to  be  considered  in  determining  the 
question  of  solvency  when  the  same 
was  made.  Acme  Food  Co.  v.  Meier, 
C.  C.  A.,  153  fed.  74. 

S  30  St.  at  L.  544,  564,  §  67c.  Cf. 
See  §  643,  supra.  _ 

3  It  has  been  held  that  to  aVoid 
a  transfer  of-  property  under  §  67 e, 
the  plaintiff  must  show  actual,  as 
distinguished  from  constructive, 
fraud.  Meservey  v.  Eoby,  C.  C.  A., 
198  Fed.  844.  It  has  been  held  that 
a  suit  to  compel  a  stockholder  to 
pay  corporate  debts,  because  of  par- 
ticipation   in    a    fraudulent    over- 


valuation of  the  assets  in  payment 
for  stock,  does  not  fall  within  the 
statute  and  cannot  be  brought  in  a 
court  of  bankruptcy  without  the 
consent  of  the  defendant.  Re  Haley, 
C.  C.  A.,  158  Fed.  74.  See  §  643, 
supra.  In  the  absence  of  any  State 
law  iipon  the  subject,  it  seems  that 
a  voluntary  conveyance  made  by  a 
debtor  to  his  wife  or  children  while 
he  was  insolvent,  but  in  ignorance 
of  that  fact,  may  be  set  aside.  Adams 
V.  iailey, 'l22  U.  S.  382,  30  L.  ed. 
1207;  iSe  Steele,  98  Fed.  78.  But  see 
Vetterlein  v.  Barnes,  124  U.'  S.  169, 
31  1j.  ed.  400;  Re  SmitTi,  9  Fed. 
592.  For  a  case  where  the  transac- 
tion was  set  aside  when  the  debtor 
continued  in  possession  nominally 
as  agent  for  his  wife  after  she  had 
bought  the  property  at  a  sale  upon 
the  foreclosure  of  a  chattel  mort- 
gage^ given  to  a  relative  under  sus- 
picious circumstances,  see  Be  Smith, 
10b  Fed.  795.  But  it  was  held  that 
money  paid  by  a  bankrupt,  while 
insolvent,  to  a  creditor  of  his  wife. 
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ors,  or  any  of  them,  shall, be  null  and  void  as  against  the  credit- 
ors of  such  debtor,  except  as  itopurchagers' in  good'-f<aith  andfor 
a  present  faircoiiiSideration;  and  all  property  of  the  debtor  con- 
veyed, trangf erred,  assigned,,  or  incumbered  ais  aforesaid ! shall, 
if  he  be  I  ad  judged  a  bankrupt,; , and  the  same  is  not  exempt  from 
execution  ,and  liability  for  ,d^bt&  by  the  law  of  domicile, !  be 
and  remain  a  part  of  the  as^gtg  and:  estate  of  the  bankrupt  ;.and 
shall  pass  tp  his  said  trustee,  whose  duty  it  shall  ibej  to  recover 
andi  reclaim,  the  same  by  legal  iproceedings!  or  otherwise  for  the 
benefit  of  the  creditors.  And  all  conveyances,  transfers,  or  dn- 
cunabrances  of  his  property  made  by  a  debtor  at  any  time  within 
four  njouths, prior  to  the  filing  of  the  petitioniagainst ihiinj  and  ' 
whilp,, insolvent,  which. . are -.held  nuli  and  void  as .  against' the- 
ci^editors  of  such  debtor  by  the  laws  of  the  jStatei  or  Territory,* 
or  district  in  which  such  property  is -situate,  shall,  be  deemed 
null  and  void  under  this  act  against  the  creditors  of  such  debtor 
if  he  be-  adjudged  a  bankrupt,  ■  and  such  property  shall?  pass  to 
the  assignee  and  be  by  him  reclaimed  and  recovered  for  the  bene- 
fit of  the  creditors  of  the  bankrupt.  °    "For  the  putpfe  of  such 


in  the  absence  of  proof  of  a  fraudu- 
lent intent,  could  not  be  r?cbyered 
as  a  preference.  Re.  Kayser^  C,  C. 
A.,  177  Fed,  383.  For  a  cagp  whei-e 
the  court  went  very  far  in  susiain- 
ing  an  alleged  gift  to  the  wife,  see 
Re  Simon,  197  Fed.  102.  •  See,  §  639, 
note  3,  suprq,.  .  ,     .  .       , 

4  See  infra,  §  6^^.  ,     '   \,  .  . .  ,     ,,. 

5  This^, invalidates  such  liens  cre- 
ated wi|thin  when  the  bankrupt  was 
insolvent,  irrespective  jof  knowledge 
by  the  lienor  of  such  .  inspjvency. 
Cook  V.  Robinspii,  .C.  C.  A.,  194  Fed. 
785,  792.  :See  Grant  v.  Nat.  Bank^of 
Auburn, ,  197,  Fed.  581.  , Th^,  ^t^.tjjte, 
does  not  impair  the  vendor"?  right 
of  stoppage  m  transitu;  Re  Burke 
&  Co.,  140,  Fed.  971,  15  Am.  B.  E. 
495;  ;Je  .-JPortuondo  ,  Co,,  .135  Fed. 
592;  and  to  retain  ppsse^sipn  in 
case  of  the  buyer's  insolvency  before, 
he  has  shipped  the  goods,  Re  Ppr- 
tuon4o  Co.,  135  Fed-  592;   nor  his 


right-  to  res,eind  a  sa,le  for  fraud,  Re 
Weil,\  111  Fed.  m;~Re  O'Connor, 
114  Fed.  777;  iSe  Patterson  &  Co., 
125  Fed,  562.  It  has  been  held  that 
an  assignment  for  the ,  benefit,  of 
creditors,  made  moj^e  than  four 
nionths  before  ,tl)§  filing  o,f  the  peti- 
tion, ,is.-,nQt  inyalidatpd  thereby,  un-, 
less  it  was -forbidden  by  the.  State-, 
law.  /?e'Shinn,''l85,F'ed.  990.  See. 
§  613,  supra.  ,  This  dpes  not  incjude 
a  transfer  to  secure  or  pay  pre- 
existing debts  which  is  not  vpidable. 
as  a  preference  ,or>  ol^herwise  ,  con- 
trary to  law.  Sargent  y.  Blake,  C,^ 
0.  A.,  1^0.  Ffl^d.,  57,  an  application 
of -partn.ersb,ip  property  to  the  pay- 
ment of,  an  individual ,,  debt  of  a 
partner,  ,  when  the  firm  was  insol- 
vejit  ,^nd,  the  creditor  had  no  rea- 
sonable, cause  to  believe  that  a  pref- 
erence was  thereby  intended.  ^  It  haS; 
be,en  held:  that  an  order  by  a  bank- 
rupt for  the  payment  by  his  debtor 
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recovery  any ,  Court  ■  of  ■  Bankruptcy  hereinbefore  defined,  and 
any  State  court  which  would'  :have  had  jurisdiction  if  bank- 
ruptcy had  not  intervened,  shall  have  concurrent  jurisdiction."  * 
"Such  trustees,  as  to  all  property  in  the  custody  or  coming  into 
the  custoidy  of  the  bankruptcy  court,  shall  be  deemed  vested 
with  all  the  rights,  remedies,  and  powers  of  a  creditor  holding  a 
lien  by  legal  or  equitable  proceedings  thereon;  and  also,  as  to 
all  property  not  in  the  custody  of  the  bankruptcy  ^court,'  shall 
be  deemed  vested;  -with  all  the  rights,  remedies  and  powers  of  a 
judginent  crteditor  holding  an  execution  duly  returned^  unsatis- 
fied." '    "The  trustees  may  avoid  any  transfer  by  the  bankrupt 


of  money  to  a  third  person' does  not 
take  effect  until  it  is  presented  to 
that  debtor ;  and  that  consequently, 
although  it  was  executed  before  the 
four  months'  period,  it  may  be  set 
aside  if  not  presented  until  within 
the  Same.  Johnston  v.  Huff,  An- 
drews & 'Moyler  Co.,  C:  C.  A.,  133 
Fed.  704 ;  Long  v.  Farmers'  State 
Bank,  G.  C;  A.,  liT  Fed.  360  (a 
written"  contract '  ttf  assign  fire  in- 
surance as  collateral  seciirity  whcin 
the  policies  themselves  were  not  as- 
signed). But  see  Lowell  v.  Inter- 
national Tr.  Co.,  C.  C.  ,A.,  158  Fed. 
781.  Where  a  genei^al  creditor 
brougfct  under  the  West  Vii^inia 
statutie,  within  the  four  months' 
period,  a  suit  to  set  aside  a  deed 
previously  executed ;  it  was  held 
that  he  thereby  acquired'  a  statutory 
lieli  upon  the  property  thereby'  cov- 
ered, which  was  not  affected  by  the 
bankruptcy  proceedings.  Moore  v. 
Green,  C.  C.  A.,  145  Fed.  472.  See 
Be  Kavanaugh,  99  Fed.  928.  The 
lien  upon  the  tenant's  property, 
given  by  the  laws  of  Georgia  to  the 
landlord,  exists  from  the  time  of  the 
lease,  send  a  distress  warrant  to  en- 
force the  same,  issued  within  the 
four  months,  .will  not  be  set  aside. 
Henderson  v.  Mayer,  225  U.  S.  631. 
56   L.   ed.   1233.     A   conveyance   of 


exempt  property  cannot  be  set  aside 
as  a  preference.  Vitzthum  v.  Large, 
162-  Fed.'  685 ;  Re  Bailey,  176  Fed. 
990;  Huntington  v.  Baskerville,  C. 
C.  A.,  192  Fed.  813. 

6  30  St.  at  L.  544,  §  64,  §  67e'. 

7  36  St.  at  L.  838,  amending  30 
St.  at  L.  544,  557,  §  47;  Re  What- 
ley  Bros.,  199  Fed.  326.  The  object 
of  this  amendment  was  to  abrogate 
the  rule  laid  down  in  York  Mfg.  Go. 
v.  Cassell,  201  U.  S.  344,  351,  26 
Sup.  Gt.  481,  50  L.  ed.  782,  and  to 
give  trustees  in  bankruptcy  the 
right' to  set  aside  chattel  mortgages 
and  conditiona,!  sales  in  cases  where 
M.  judgment  creditor  with  an  execu- 
tion returned  unsatisfied  might  have 
done  so.  Report  of  Judiciary  Com- 
mittee of  Senate,  6 1st  Congress,  2nd 
Sess.,  quoted  in  Remington  on  Bahk- 
rviptcy,'  III,  351;  Re  Williamsburg 
Knitting  Mill,  190  Fed.  g71,  878. 
Contra,  Re  Lausman,  183  Fed.  647. 
This  statute  does  not  give  the  trus- 
tee the  rights  of  a  purchaser  of  the 
bankrupt's  property  for  value.  Re 
Charles  Town  Light  &  Power  Co., 
199  Fed.  846,  851.  See  Holt  v. 
Crucible  Steel  Co.,  224  U.  S.  262, 
56  L.  ed.  756.  As  to  the  former 
law,  see  Hewit  v.  Berlin  Machine 
Works,  194  U.S.  296,  48  L.  ed.  986; 
Humphrey  V.  Tatman,  198  U.  S.  91, 
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of  .his  property  -whiGh  any  creditor  of  such  bankrupt  might  have 
avoided,  and  may  recover  the  property:  so  transferred,  or  its 
value,  from  the  person  to  whom  iti  vsras  transferred,  unless  he  was 
a  hona  fide  holder  for  value  prior  to  the  date  ©f  the  adjudication.. 
Such  property  may  be  recovered  or  its  value  collected  from 
whxjever  may  have  received  it,  except  a  horm  fide  holder  for 
value.  Eor  the  purpose  of  such  recovery;  aijy  Court  of  Bank- 
ruptcy as.  hereinbefore!  defined,  and; , any  State  -court  which 
would  have  had  jurisdiction  if  ..bankruptcy  had  not  iintervened,' 
shall  have  concurrent  jurisdiction.'' ''  "That  all  levies,  judg- 


49  L.  ed.  956;  Re  N.  Y.  Economical 
Printing  Co.,  C.  C,  A.,  ,1.10  .Fed. 
514,;.  J?e, Great  .Western  Mfg.  Co.,  C. 
g.  A.,,  152  Fed.,  123i  See  Sparks  .v. 
Weatherby,  (Ala.)  ..58  So..>2:80;  26 
Harv.  Law  Eev.,  p.  82. 

8  30  St.  at  L.  544,  §  70,  as -amend- 
ed bj  32.  St.  at  L.  797.  This. gives 
a,  right. -.lof.  Taction  -  to  i  the  trustee, 
when,  th^-  propertyj  was  fraudulently 
conveyed  mpre  than  f pur  months  be.- 
fpre  the,  institution  of  the:  proceed- 
ings. .  Bush,  V.  Export  Storage  Co., 
ISSFed.  918;  ,Mueller  v.  Bruss,  112 
Wis.  406;.  Andrews  v..  Mather,  134 
Ala.  358;,,Bea/sley  v. iCoggins,, 48  Fla. 
2,15.  .In. the  latter  case,  it  has  been 
held,  ;tli,a,t  without,  the  defendant's, 
consent  thp  ,  proceedings  cannot  be 
instituted;  in  the,  Cpurti  of  ,,Baiil?r, 
ruptey.  ,  Gregory  v.  Atkinson,  127 
Fed.  183,  hy  Referee  Geiger;  supra, 
§  608.  Except,  at  least,  \i?h;en  there, 
was  no  consideration  for  the  con- 
veyance, ,  f rajjdulpnt  ■finten't,-  on,  the 
part ,  of  the  grantee,  as  well  as  on 
the.  part  of  the  b'9,nkrupj;,i  ni.ust  be. 
shown,, ,  B,u,sh  v.  Expert  -Storage  Qo.,, 
136  Fed.  ftl8,  92a,  unless,  the  con- 
veyance is  made  within  four  jnpnths- 
prior  to  the  filing  of  the  petition,  in 
bankruptcy  and  while  the  bankrupt 
was  insolvent,  when :  no  ,  proof  ..oji 
fraud  is,  necessary  it- sueb  a,  convey- 
ance is  void,  by  the  laws  of  the  State 


as  against  the  creditors  of  the  debt- 
or,,, ,30i,St,.,-?.t  ,L..  544,.  §;,  67e,..  ,'^  'A. 
salei  may  be  .void  for  bad  faith,, 
though  the  buyer  pa,ys  the, full:  value 
of  thpi  property  bought.'  This ;is, the 
consequence  where  his  purpose,  is, tor 
ajd  the'  seller  in  perpetrating  :.a>. 
fraud  lUpfln  his, creditor,  andi  where 
he  buys  ,  recklessly, .' ,\vith  guilty 
kn.owledge."  • .  Re  ,  Peasci  125  Fed. 
446,  .448,  citing ;  Clements  v.  .Moore;. 
6  Wall.  312,  18.  L.  ed.  786,,  ;See 
supra,  §  6^1,  A,  sale  ;of  a,  stock  of 
goods  by  an.  Insolvent  shortly  before 
his,  bankruptcy  was  held  , to  be:  void,, 
as  made  vfiith,  intent,  to  defraud  his 
creditors,  when,  it  ^vas  -sho.syn  that 
i,ti,was  made  fpr  Jess  .thaiti  half  .tbe 
value  ,of  the  property, during. an,  ad- 
joujjnnjent,  ^of  an  actjo^;  against.  Mm, 
by, a  creditor,  that,. no,  , part  of  the 
prpceeds  was;,pa,id  to  his  commercial, 
creditors,,  and  no,  evidence,  was  of- 
fered by  the  purchiaser  to  show  ,liis, 
goodiaith  or  to  corroborate  his.  Oiwin. 
testimony  as, to  the  payment  of  the 
price.  Ott  v.  Doroshow,  147  Fed. 
762.  jJt  was  held:  that  a  buyer.iofi 
tbe,  entire  stock  of  a,  sbopkeeper  is 
put  upojis. inquiry  as  to  the  seller's. 
spj,vency  and  motive  in  gejljng  and 
should  not  be 'Protected  as,  a  6.D,».ai 
ffde.  purchaser  against  the  creditors 
of  the  vendor ;  where  he  ,  made  no- 
inquiry,  of  the  latter,  who  sold  while 
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ments,  attachments,  or  other  liens,  obtained  Ihrotighi  legal  pro- 
ceedings against' a  person  who  is  insolvent,  at  any  time  within 
four  months  prior  to  the  filing  of  a  petition  in  bankruptcy 
against  him,  shall  be  deemed  null  and  void  in  ease  he  is  adjudged 
a  bankrupt,  and  the  property  affected  by  the  levy,  judgment,  at- 
tachment, or  other  lien  shall  be  deemed  wholly  discharged  and' 
released  from  the  same,  and  shall  pass  to  the  trustoe  as  a  part  of 
the  esta:te  of  the  bankrupt,  unless'  the  cotirt  shall,  on  due  notice^ 
.order  that  the  right  under  such  levy^  judgment,  attachment,  or 
other  lieii  shall  be  preserved  for  the  benefit  of i the  estate;  and 
thereupon  the  same  may  pass  to  and  shall  be  preserved  by  the 
trustee  for  the  benefit  of  the  estate  as  aforesaid.  And  the  court 
may  order  such  conveyance  as  shall  be  necessary  to  carry  the 
purposes  of  this  section  into  effect:  Provided^  That  nothing; 
herein  contaijried  shall  have  the  effect  "to  destroy  or  impaii*  the 
title  obtairi§d  by  such  leyy,  judgment,  attachment,  or  other 
lien,  of  a  bona, fide  purchaser  for  value', who  sha;ll  have  acquired 
the  same  without^  notice  or  reasonable  cause  for  inquiry."  *    In 


iHso'h'ent  for  the  purpose  of  delay- 
ing alid  defrauding  his  Creditors, 
and  the  sale  was  made  hurriedly 
■without  an  inventory  for  a  price 
bonsiderahly-  less  than  the  actual 
value  of  the  goods,  although  paid 
without  kriowledige'  by'  the  biiyer  of 
such  fraudulent  intent.  Re  Knopf, 
146  Fed.  109.    ''      '  '  '     ' 

■9  30  St.  at  Ij.  544,  564,  §  67/.  All 
levies,  judgments,  kttachments,  and 
other  liens  cibtaiiied  through  legal 
proceedings  are  avoided  if  the  levy 
was  made  or  the  lien  first  came  iWo 
existence  within  four  months  before 
the  petitioil  was  filed,  although  the 
giiit  in  which  they  were  miade  or 
issued  was  previously  begun,  Re 
Richards,  C.  C.  A.,  96  Fed.  935;  Re 
Higgins',  97  Fed!  '775 ;  Re  Burrus,  97 
Fed.  926;  contra,  Re  Be  iMe,  91 
Fed.  -510:  Re  Easley;  93  Fed.  419; 
Benjamin  V.  Chandler,  142  Fed:  217; 
whether  or  not'  the  defeiida«t  co- 
operated in'  the  obtaining  of  the 
same,  JJe'Eichards,  C.  C.  A.,  96  Fed. 


935 ;  Re  Burrus,  97  Fed.  926 :  or  the 
creditor  had  Icriowledge  of  the  debt- 
or's insolvency.  Ibid;  in  cases  of 
voluntary  as  well  as  of  involuntary 
bankruptcy.  Re  Vaughan,  97  Fed. 
560.  But  see  Re  O'Cohnor,  95  Fed". 
943.  Where  a  sale  has  beefi  made 
under  such  a  levy  prior  to  the  ad- 
judication of  bkiikruptcy  and  within 
four  months  before  the  filing  of  the 
petitiofli  the  rights  of  a  purchaser 
are  not  affected.  Re  Kenney,  95  Fed. 
427;  Weitzel,  191  Fed.' 463;  but  the 
proceeds  in  the  hands  of  the  sheriff 
are  part  of  the  bankrupt's  estate, 
Clarke  v.  Larremore,  1S8  U.  S.  486, 
47  L.  ed.  555;  Re  Eenney,  97  Fed. 
554.  The  proceeds  of  an  execution 
sale,  which  h&s  been  consummated, 
canYiot  be  recovered,'  although  made 
within  the  four  months;  when  the 
proceeding  was  in  invitum.  Nelson 
V.  Svea  Pub:  Co.,  178  Fed.  136.  Or- 
dinarily the  test  is  the  date  of  the' 
judgment,  not  the  date  of  the  ex- 
ecution.    Owen  V.'  Brown,  C.  C.  A., 
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SO  far  as  they  conflict,  subdivision  c  is  nullified  by  subdivision 
f."  "A  person  shall  be  deemed  to  have  rgiven- a,, preference  if, 
being  insolvent,  he  has  within  four  months  before  the  filing  ;0f  a 
petition,  or  after  the  filing  of 'the  petition  and  before  the  ad- 
judication, procured  or  suffered  a- judgment,  to  be  entered 
against  himself  in  favor  of  any  person,  or  made  a  tran^fpr.- of 
any  of  his  property,  and  thC'  effect  of  the  enforcement  of  -ST^ch 
judgment  or  transfer  rwill  be  to  enable  any  one  of  his.credjtprp 
to  obtain  a  greater  percentage  of  his ,  dpibt;  thVn  any ;  other  of 
stich  creditor  of  the  same  cl.ass, ,  Where, the  preference  consists 
in  i  a  transfer,  such,  period  of  if  our.  months,  shall  not  expire  u.ntil 
four  months  after  thedate.of.  the,  recording  or  r,egistering  of  the 
transfer  if  by  law  such  recording  or  registering;  is  required."  ^^ 


120  Fed.  812.,  The  ^  enforcement  of 
an  execution  against  the  hanlvrupt's 
salary,  issued  under  siich  a  judg- 
ment, may  be  enjoined.  Be  Har- 
rington, 200  Fed.'  1010.  A  judgment 
of  dispossession  is  not  affected  by 
this  statute.  Plaut  v.  Gorham  Mfg. 
Co.,  174  Fed.  852.  Where  the  judg- 
ment was  not  a.  lien  upon  personal 
property  until  the  levy  of  an  execu- 
tion, and,  , although  the  ju.dgment 
was  previously  .entered,  -  the  writ 
was  not  issued  nor  levied  until 
within  the  four  months ;  it.  was  held 
that  the  latter  should  .be  set  aside. 
Re  Harrington,  200  Fed.  1010.  ..  A 
judgment  entered,  within  the  fovir 
months  upon  a  judgment;  note  pre- 
ously  giy.en  is  avoided.  TJe  Rhoads. 
■98.  Fed.  309,  Where  the  lien  of  the 
judgment  does  not  take  effect  until 
it  is  docketed  in  tlie  county,  it,  is 
avoided  if  not  docketed  there  till 
-within  the  four  months.  Re  Duna- 
vant,  96  l<^ed..  542.  Creditors  of,  a 
bankrupt , .  who  have  obtained , , ,  a 
judgment  prior  to  the  four  m,onths' 
period,  can  maintain  a  judgment 
creditors'  action,  which,  they  began 
previously,  thereto,  although,  judg- 
ment enforcing  their  lien,  was  not 
entered    within    the    four    months. 


Metcalfj  Bros,,  v^  Barker,  .187 -tl,  S. 
165;  '47  L.  *ed.  122'.'  "a  judgment 
entered  within  the  four  months'  fie- 
riod,  to  enforce  an  attachment  prior 
thereto,  rwill  not  be  set  aside  in  the 
absence  of  fraud.  Re  Beaver  Coal 
Co.,  C.C.  A.,  113  Fed.  88;9.,,  Contra, 
Re  Lesser,  108  Fed,  201.  ,  But  when 
tjie  jiudgment  was  recovered  within 
the  four  .months'', period,,  any  liens 
acquired  ■,therwnder:  may  be  .set 
aside  as  ,  an,  unlawful ,  preference. 
Clarke  v.  Larremore,  188  U,  S.  486 
23  Sup.  Ct.  363,  ,  , 

"TJe  Richards,  C.  C.  A.,  96  Fed, 
935;  Re  Tune,  W5  Fed.  906;,  Coot, 
ly.  Robinson,  C.  ,0,  A.,  19,4  .Fed.,  785. 
792;  Folger  vj ,  Putnam, ,  Cl  C.  A, 
194  Fed.,793.(,,  ,,, 

"30  St.  at  .3L,,  454,  562,  §  6O0,. 
as  amended  by  32  ,St.  at  I,.  797 : 
32: 'Bt.  at  L.  842.  A  preference  and 
a  fraudulent ,  transfer  are  not  the 
same.  In  af  preferential  transfer 
the  fraud,  is  technical  and  consists 
in  a  viplftti9,n  of -the  rule  of,  equal 
distributipn  a,mong  ,  ail  creditors. 
In  a  fraudulent  transfer  the'.frj9,ud 
is  actual,  in;  that  the  bankrupt  :ha.a 
secured  thereby  an  .advantage  for 
himsplf  out  of  what  in,, law,  ,?hould 
belong,  to  his  creditors.  ;  Van  Ider- 
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"If  a  bankrupt  shall  have  procured  or  suffered  a  judgment  to 
be  entered  against  him  in  favor  of  any  person  or  have  made'  a 
trah^ffer  of  any  of  his  property,  ajad  if,  at  the  time  of  the  trans- 
fer, or  of  the  entry  of  the  judgment,  or  of  the  recording  or 
registering  of  the  transfer  if  by  laW'  'reeording'  >or  registering 
thereof  is  required,  and  being  within  four  ihonths  before  the 


atine  v.  Nati  Discount  Co.,  C.  C.  A., 
174  Fed.  518.  .Ai  guarantor  is  such 
a  creditpr,  Stern  v.  Paper,  183  Feiii 
228.  So  is  a  surety,  tJriiied  Sure- 
ty Co.  V.  Iowa  Mfg.  Co.,  C.C.  A., 

179  Fed.  5SV  or  indorser,  TMcAtee  v. 
Shade,  ,0.  C.  A.,  185  Fed.  442.  It 
has  been  held  that  th&;tr^nsfer  may 
be  a^ypidp^.  if.|th?  ,credit,pr  h^ad,  re.aj-.. 
Bonable  cause  to  believe  that  a  pref-" 
erence  was  intended,,  irrespective  of 
the  actual  intent  of  the  d'ebtot-! 
Hotchkias  v.  Nat.  City  Bank,  200 
Fed.  287;  aflf*^'.C.  C.  A.^  201  Fed. 
664;  Alexander  V.  Redmond,  C.  C.  A., 

180  Fed.  92  \  Collett  v.  Bronx  Nat. 
Bank,  200  Fed.  111.  Contra,  Hardy 
V.  Gray,  C.  C.  A.,  144  Fed.  922,  75 
C.  C.  A.,  562,  16  Am.  Br.  387;  Re 
First  Nat.  Bank  of  Lbuisville,  C.  C. 
A.,  155  Fed.  100,  84  C.  C.  A.  16,  18 
Am:  Br.  766;  Debus  v.  Yates,  193 
Fed.  4271  Re  The  Leader,  190  Fed. 
624,  629,  states  evidence  held  to  be 
sufficient  to  establish  the  debtor's 
intent.  Under'  the  New  York  me- 
chanic's lien'  law,"  the  lien  of  a 
iiiaterial  .  Ipan  is  good  against  a 
bankrupt  contractor,  although  the 
notice  was  filed  within,  the  four 
months'  period,  TJe  Emslie.C.  G.  A., 
102  Fed.  291;  Re  Grissler,  C.  C.  A., 
1^6  Fed.  754;  and  the  same  may  be 
enforced  by  him  in  the  State  court. 
Ibid.  It  has  been  held  that  a  stat- 
utory lien  for  wa^es,  Re  Kerby- 
Dennis  Co.,  C.  C.  a!;.  95'Fed.  116 
(Michigan    lumber    law)  ;     or    for 

rent,    Re    Wolf,    98    Fed.  ■74,'  lovra 
landlord  and  tenant  law;  Cf  note  5i 


supra,  is  not  avoided;  by  the  filing 
I  of  th^ ,  petition  and  the  adjud.ication, 
,of  bankruptcy,  unless  the  lienor  has 
taken  othei:  security  within  -  the 
four  months,  by  which  he  Waives  his 
rights  under  the  State  statute.  Re 
Wolf,  98  Jed.  84;  ..Henderson.  V. 
Mayer,  225  U.  S.  631,  56  L. ;  ed 
.12^3.  See  §  649,  infra.  Upon  the 
question  of  its  validity  ks  a  prefer- 
ence, a  deed  is  considered  to  take  ef- 
fect from  the  date  of  i£s  record  and 
not  frotn  the  date  of  its  delivery. 
English  V.  Ross,  140  Fed.  630.  Where 
the  State  statute  requires  a,  convey- 
ance.or  ti-ansfer  to  be  recorded,  in 
order  to  be  effectual  against  subse- 
quent lienors  br  any  other  class  of 
creditors,  the  date  of  its  record  is 
that  to  be  considered  upon  the  ques- 
tion whether  it  is  a  preference. 
Loeser  v.  Savings  Deposit  Bqnk  & 
Trust  Co.,  G.  C.  A.,  148  Fed..  975. 
See  First -Nati  Bank  v.  Connett,  C. 
0.  A.,  142  Fed.  33.  Contra,  Meyer 
Bros.  Drug  Co..  v.  Pipkin  Drug  Co., 
0.  C.  A.,  136  Fed.  396;  Re  Klein, 
C.,  C.  A.,  197  Fed.  241;  Sparks  v. 
Weatherly,  (Ala.)  58  .So.  280.  See 
26  Har'v.  Law  Rev,,  p.  82,  For  cases 
where  .deeds  were  held  to  be  prefer- 
ential because  not  recorded  withija 
the  four  months,  although  previous- 
ly executed,  see  Pagev.  Rogers,  211 
U.  S.'  575, '  53  L.  ed.  332 ;  Ragan  v. 
Donovan,  189  Fed.  138.  For  similar 
rulings  as  regards  chattel  mort- 
gaged, see  Mattley  v.  Giesler,  C.  C. 
A.,  187  Fed.  970;  Mattley  v.  Wolfe, 
175  Fed,  619.     Contra,  Bean  v.  Orr, 
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filing  of  the  petition  in  bankruptcy  or  after  the  filing  thereof 
and  before  the  adjudication,  the  bankrupt  be  insolvent  and,  the 
judgment  or  transfer  then  operate ,  as  a  preference,  and  the 
person  receiving  it  or  to  be  benefited  thereby,  or  his  agent  acting 
therein,  shall  then  have  reasonable  cause  to  believe, that  the  en- 
forcement of  such  judgment  or  transfer  .vyould  effect  a  prefer- 
ence, it  shall  be  voidable  by  the  trustee  and  he  may  recover  the 
property  or  its  value  from  such  person.  And  for  the  purpose  of 
such  recovery  any  court  of  bankruptcy,  as  hereinbefore  defined, 
and  any  State  court  which  v^ould  have  held  jurisdiction  if  bank- 
ruptcy had  not  intervened,  shall  have  concurrent  jurisdic- 
tion."^* "If  a  debtor  shal^l,  directly  or  indirectly,  in  contem- 
plation of  the  filing  of  a  petition  by  or  against  him,  pay  money 
or  transfer  property  to  an  attorney  and  coimselor  at  lavr,  solici- 
tor in  equity,' or  proctor  in  admiralty  for  services  to  be  rendered. 


C.  C.  A.,  182  Fed.  599,  a,  mortgage. 
The  rule  does  not  apply  where  the 
instrument  was  giyen  for  a  present 
consideration,  although  not  record- 
ed until  later.  Be  Jacl^son  Brick  & 
Tile  ,Co.,  189  Fed.  636,  a  deed; 
Goodnpugh  Mercantile  &  Stock  Co. 
V.  Galloway,,  1,71  Fed.  940,  a  bill  of 
sale;  Re  Sturteyant,  C.  C.  A.,  188 
Fed.  196,,  a  chattel  mortgage;  Re 
Sayed,  185  l^ed.  962,  an  assignment 
■of  a  land  contract;  Debus  v.  Yates, 
193  Fed.  431,  a  deed.  See  Hinch- 
man  v.  Consolidated  Arizona  Smelt- 
ing Co.,  198  Fed.  907. 

1»  30  St.  at'  L.  §  454,  562,  §  606, 
■■as  amended,- 36  St.  at  L.  838,  842. 
Tor  cases  where  the  trustee  was  al- 
lowed to  attach  chattel  mortgages, 
see  Frank  v.  Vellkommer,  205- U.  S. 
521,  51  L.  ed.  911,  N.  Y.;  Knapp 
V.  Milwaukee  Tr.  Co.,  216  U.  S.  545, 
.54  L.  ed.  610,  .Misc.;  Fourth  St. 
ISTat.  Bank  v.  Millbourne  Mill?  Co.'s 
Trusteci  C.  C.  A.,  172  Fed.  177,  Pa.; 
Ke  Hammond,  188  Fed.  1020,  Ohio; 
Re  Geiver,  193  Fed.  128,  S.  D.;  Re 
Smith,  198  Fed.  876,  Misc.;  Sattler 


V.  Slonimsky,  199  Fed.  592,  Pa.; 
Skilton  v.,  Codington,  185  N.  Y,  80, 
113  Am.  St.  Eep.  885;,  TJe  Shiebler, 
165  Fed.  363,  N.  i.;  Re  Bothe,  C. 
C.  A.,  173  ,Fed.  597,  Mo.;  Re  Beok- 
haus,  C.  C.  A.,  177  Fed.'  141,  111.; 
Be  Oxley,  182  Fed.  1019,  Wash.;'  Be 
■\¥,atts-Woodward  Pjress,.,  C.  C.  A., 
181  Fed."  71,  ir.  Y.;  Be  Jules  ,& 
Frederic  Cq.,  193  Fed.  533,  Mass.; 
Re  New  Gait  House  Co.,  199  Fed. 
533,  Ky.;  JSe  Williamsburg  Knit- 
ting Mill,  19Q  Fed.  871^  Va.  For 
chattel  mortgages  which  were  s«s- 
ta,med,,  see  Humphrey  v.  Tatman, 
198  XJ.  S.  91,;25  Sup.  Ct-  567;  Re 
Sha,w,  146' Fed.  273;  Be  Doran,  148 
Fed.  327 ;  Be  Standard'  Telephone  & 
El.  Co.,  157  Fed.  106,;'  (see  Thomp- 
son V.  Fairbanks,  196  U.  S.  516,  25 
Sup.  Ct.  306 )  ;  Holt  V.  Crucible  Steel 
Co.  of  America,  224  XJ.  S.-  262;  York 
Mfg.  Co.  V.  Casseli,  201  U.  S.  344, 
351,  50  U  ed.  782,  Ohio;  Re  Colum- 
bia Fire  D.  &  T.  Co.,  168,  Fed.  159,;. 
Mattley  ,v,.,, Wolfe,.  175  'Fpd,,,619, 
Be  Lausman,  183  Fed.  647,  Ky,;  Be 
Endlar,  C.  C.  A.,  192  Fed.  762, 
Mass.;  Re  Eiehl,  200  Fed.  455,  Md. 


644] 


SETTING. ASIDE  PEEFEEENOES. 


217T 


-  the- transaction  fikalL  be  re-exainined.  by  the  court  on  petition  of 
the  trustee  or  any  creditor,  •  and;  shall  only  be  held  valid  to  the 
extent  of  a  reasonabile.  amount  to  be  determined  by  the  court, 
and  the  excess  may  be  ,i'ecfly:erqd  by  the  trustee  for  the  benefit 


For  cases  vhere  the;  trustee  vxts  al- 
lowed to  attaok  the  vendor's  title' 
under  conditional  sales,  see  Re  Fish 
Bros.  Wagon  Co.,  C.  C.  A.,  164  Fed. 
553,  Kan.;  Be  Bement,  C.  C.  A., 
172  Fed.  98,  Wise;  Chilberg  v. 
Smith,  ,C.,  C.  A.,'  174  Fed.  805, 
Wash. ;  Re  Franklin  tumber  Co.,  • 
187  Fed.  281,  Pa.;  Re  Bazemore, 
189  Fed.  236,  Ala.;  iSe  Calhoun  Sup- 
ply Co.,  189  Fed.  537,  Ga,.;  Re  Nel- 
son, ,191  F,ed,  233,  S.,D.r,iSe- Far- 
mers' Supply  Co.,  196  Fed.  990, 
Ala.;  Re  Dancy  Hardware  &  Fur- 
niture Co.,  198  Fed.  336,  Ala.;  Re 
Kreuger,  199  Fed. .  367,  Ky.;  Re 
Williamsburg.  Kjiitting  Mill,  190 
Fed.  871,  Va.;  Be  Burlage  Bros., 
169  Fed.  1006,  la.;  iSe  Penny  & 
Anderson,  176  Fed., 141,  N.  Y.;  Re 
WilliaihsbuTg  Knitting  Mill,  190 
Fed.  871,  Va.;  Mishawaka  Woolen 
Mfg.  Coi  V.  Westveer,  C.  C.  A.,  191 
Fedl  465,  Mich.;  Re  Senoia  Duck 
Mill's,  193  Fed.  711,  Ga.;  Re  J.'  S. 
Appel  Suit  &  Cloak  Co.,  198  Fed. 
322,  Colo.;  Be  A.  Gaglione  &  Son, 
200  Fed.  81,  Pa.  FoY  conditional 
sales  where  the  vefiiZors'  titles  have 
heen  sustained,  see  Hewit  v.  Berlin 
Machine  Works, '  194  U.  S.  296,  24 
Sup.  Ct.  690;  jBe' Biitterwick,  131 
Fed.  371;  Be  Great  Western  Mfg. 
Co.,  C.  G.  A.,  152  Fed.  123;  see 
Be  Franklin  Lumber  Co.,  147  Fed. 
862;  York  Mfg.  Co.  v.  Brewster, 
C.  0.  A.,  174  Fed.  566,  Texas; 
John  Deere  Plow  Go.  v;  An- 
derson, C.  O.  A.,  174  Fed!  815,  Ga.;^ 
Naunian  Co.  v.  Brawshaw,  G.  C.  A., 
Fed.  Prac.  Vol.  II.— 137. 


193  Fed.  3S0,  la.;  Be  J.  S.  Appel 
-  Suit  &  Cloak  Coi,  198  Fed.'  322, 
Colo.;-  Crucible  Stepl  Co.  of- America 
V.  Holt,  G.  C,  A.,  174  Fed.  127,  Ky.; 
Be  Miller  Pure  Rye  Distilling  Co., 
176  Fed.  606,  Pa.;  Bryant  v. 
Swofford  Bros.,  214  U.  S.  279,  53 
L.  ed.  997,  Ark.;  Mishawaka  Woolen 
Mfg.  Co.  V.  Smith,  158  Fed.  885, 
Wise;  i2e  Hager,  166  Fed.  972,  la.; 
York  Manufacturing  Co.  v.  Cassell, 
201  U;  S.  344,  Ohio;  aff'd  201  U.  S. 
344,  50  L.  ed.  782.  In  the  following 
cases,  the  transactions  were  sus- 
tained; Powell  J.  .Ga,te  City  Bank, 
C.  C.  A.',  178  Fed.  609;  Pyle  v., 
Texas  Transport ,  &  .  Terminal  Co., 
192  Fed.  725;  Sexton  v.  Kessler  & 
Go.,  225  U.  S.  90;  Mills  v.  Virginia- 
,  Carolina  Lumber  Co.,  C.  0.  A.,  164 
Fed.  168;  B(!  Kessler  &  Co.,  174 
Fed,  906;  iJe-Bird,  180  Fed.  229; 
Mason  v.  National  Herkimer  Coun- 
ty Bank,  C.  G.  A.,  172  Fed.  529, 
reversing  163  Fed.  920;  Germania 
Sav.  Bank  &  Tr.  Co.  v.  Loeb,  C.  C. 
A.,  188  Fed.  285.  For  cases  where 
transactions  were  set- aside  as  pref- 
erential, see  McElvain  v.  Hardesty, 
G.  C.  A.,  169  Fed.  31;  Ludvigu 
V.  Am.  Woolen  Go.,  176  Fed. 
145.  In  the  following  cases,  the 
transactions  were  riot  sustained; 
Rogers  v.  Fidelity  Sav.  Bank  & 
Loan  Co.,  172  Fed.  735;  Be  Medina 
Quarry  Co.,  179  Fed.  929;  Nelson 
V.  Svea  Pub.  Co.,  178  Fed.  136;  Chi- 
cago Title  &  T.  Go.  V.  Federal  Tr. 
&  Sav.  Bank,  192  Fed.  967;  Conti- 
nental &  C.  T.  &  S.  Bank  v.  Chica- 
go T.  &  T.  Co.,  C.  0.  A.,  199  Fed. 
704. 
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of  the  estate."  ^'  Preferences  under  a  general  deed  of  assign^i 
ment,  executed  witiiin  the  four  ihonths'*  period,  are  set  aside  by 
the  bankriiptcy  proceedings.^*  A  conveyance  or  pledge  made 
within 'the  four  months  to  secure  ah  antecedent  debt  under  a 
previous  parol  agreement  was  sustained.''  Payment  to  a  ered; 
iter  who  has  an  inchoate  lien  is  xipt  a  preferejice  tp  the  extent 
thereof.''^  It  has  been  held  that  a  mortgage  within  the.  four; 
months'' period,  although  given  to  secure  prior  indebtednessy  is, 
still  good: if  the  mprtgagee  did  not 'have  reasonable  cause  to  be- 
lieve that  it  was  intended  to  create  a 'preference,."  A  preferen- 
tial transfer  of  accounts  or  other  property,  made  more  thjan  four 
months  prior  tp  the  filing  of  the  petition  in  bankruptcy,  capnpt 
be  set  aside  in  bankruptcy  i  as  a  preference."  i  The  time  ,isi  or- 
dinairily  Calculated  from  the  date  v^hen  the  lien  actually- accrues,; 
although  it  relates  back' to  a  prior  time.'*   'Where  ajudgmeht 


IS  30, St.  at  L.  54,4,  562,  §  60;  It 
has  been  held  that  it  is  not  a  pref- 
erence for  the  bankrupt  to  giye  his 
attorney  a  mortgage  -to  secure  pay- 
ment of  a  reasonable  fee  for  serv- 
ices to  be  subsequently  rendered  in 
relation  to  his  indebtedness,  Be 
Parigborn,'  185  Fed;  673-  i;e  Cum- 
mins, 1  £16  Fed,  224;  nor  .for  defend-^ 
ing  the  bankrupt  in  a  criminal 
prosecution.  Me  Pangborn,  185  Fed! 
673.     See  §§  608, '  611,  supra. 

1*  Randolph  v.  Scruggs,  190  U.  S, 
533,  47  L.  ed.  1165.. 
,  IS  Be  Sheridaif,  98  ,  Fed.  406;,iee 
Smith,  176  Fed.  426 ;  Qf.  Hurley  v. 
Atchison,  Topeka  &  Santa  Fe  Rail- 
road, 213  U.  ,S.,  12.6,  53  L.  fid.  729. 
It  has  been  held  that  the  payment 
to  a  bank,  when  it  has  reasonable 
cause  to  believe  that  the  payer  is 
insolvent,  can  be  recovered  .  as  '  a , 
preference,  although  it  was.  made  in 
payment  of  a  clearance  loan,  to  be 
paid  before  the  closing  of  banking  ' 
hours   on  the  same   day  to  release 


securities  for  sale,  and  was  madfe" 
out  ,6f  the  proceeds  of  such  securi- 
ties. •  Hotehkiss  v.  National'-  City 
Ba:nk,  200  Fed. '287;-  aff'd  C. 'C.  A., 
201  Fed.  664.  See  Ernst  v.  Mechan- 
ics' &  Metals  Nat  Bank  of'N.  Y., 
200  Fed.  295.  ■  Cbn'ira, .  Vitzthus  v. 
Large,  162  Fed.  '685;- U«'  Empire 
Cork  Co.,  193  Fed.  225. 

16  Re  Lynn  Camp  Coal  Co.,  168 
Fed..  998.  .See  Hurley  y.A.T.  &,  S. 
F.  R.  R.  Co.,  213  U,;S.il26,  5.3  L. 
ed.  729.  ■  .     , 

"Coder  v.  Arts,  213  U.  i®,,  223, 
53  L.  ed.  772,  taffirming .  C.r,  C,  A., 
152  Fed.  1 943;  McNair  v.,  Melntyre, 
C.C.  A.,  113  Fed.  ,113.;  ,je,e.,Sam,Q,.., 
Lorch  &  Co.,  199  Fed, -944.  Contra, 
Re.MV.W.  Mills- Co.,  162  Fed.  'i2„ 

is.Jaeksoji  v.  Sedgwick,  188  Fed. 
508.  Contra,  :Tiltr-v.  Citiaens'  Tr. 
Co.,  19,1  Fed,.  441.  ^.. 

19  Re  Darwin,  117  Fed.  407.  But 
see  Fisher.jv.  Zollinger,,  C.  C.  A.,  149 
Fed.  54;  Remington  pn  Bankruptcy, 
§  1384. 


%  644] 


SETTIlfG  ASIDE  EEEFEEENCES. 


2179 


by  «onfessiou  was  entered  within  >  the  four  inGntha'  period,  upon 
an  irrevocable  power  of  attorney,  given  previously  thereto,  it 
was  heldi  that-  the  .'judgment,  and  execjitiou:  thereunder  were  a 
preference  suffered  or! permitted  by  the  debtor.*"  Where  record 
is  not  necessary,  in  the  absence  of  fraud,  the  four  months'  period 
begins  to  run  from  the  date>  when  the  transfer  was  first  valid 
and  not  from, the, date  when  the  grantee  topk  possession  or  the 
bankrupt's  creditors  ael[uired  noticeL?*  f  Liens  given  or  accepted 
in  good  faith,  and  not  in  contemplation  of  or  in  fraud  upon  this 
act,  and  for  a  present  consideration,  which  have  been  recorded 
accordiiig  to  Idw,  if  record  thereof  was  necessary  in  order  to 
impart  notice,  shall  not  be  affected  l)y  this  act."**  Where''the 
security  is ,giyen, partly  for  an.antecedeiit  indebtedness  and. part- 
ly for  a  contemporaneous  consideration,  it  will  only  be  siista^ined 
so  far' as  the'latter  is  concei^ned.**  Wherfe  the-creditor  had  no- 
tice that  the  !rhbn6y  which  he  advanced  was  to  be  used  in  making 
a  'pfeferein|ial  payinent,  his  security  was  set  aside.**     To  con- 


20  Wilson  v..  Nelson,  183 /q,,  S. 
191,"46  L.  ed.447, 

21  Little  V.  Holley-Brooks  Hard- 
ware Co.,  C.  C.  A.,  133  Fed.  874; 
i?e  Hunt,  139  .Fe4.  283;  lie  Evans 
Lumber  Co.,  176  Fed..643. ,    .     , 

2230  St.  at  t.  544,  §  64dl..  When 
the  mortgagee  or  purchaser  for  a 
present  consideration  had  no  reason- 
able cause  to  believe  that  the  bqrrow- 
er  was  insolvent,  it  was  not  ^et  asicie 
because  he  knew^  that  tJtie  proceeds 
were  to  be  used  to,  pay  the  latter's 
'debts.  Re.  KuUberg;,  176  fecj.  585"; 
Van  Iders;tine  v.  National  Dispotiiiit, 
Co.,  C,  C.  A.,  174  Fed.  518,,  An 
annuity  company  may  be  required 
to  return  the  consideratiqn  for  an 
a;nnuity  bought  by  the  bankrupt  in, 
fraud,  of.  creditors,  a,lthpugh  at  the 
tii;ne  when  it  received  the  money  it 
h^s.  issued  a  contract  to;  pay  jtlje 
annuity.  Smith  v.  Mutual  Life  Ins. 
Ca,  of  l?',^.,  178  Fed.  510.  A  chat- 
tel mortgage,  given  to  secure  a  con- 
temporaneous loan,  will  not  be  set 
aside.    Re  Wolf,  98  Fed.  84;  Martip, 


V.  Hulen  &  Co.,  149  Fed.  982,  79  C. 
C.  A.,  492,  17  Am.  B^  R.  510.  Nor 
one  for  future  ajivances,  so  far  as 
this  and  subsequent  advances  are 
concerned.  City  Nat,  Bank  of 
Greenville  v.  Bruce,  C.  C.  A.,  109 
Fed.  69;  Stedman  v,  Bajik  of  Mon-, 
roe,  CCA..,  117  Fed.  237;  Re, 
Sayed,  185  Fed.  962.  The  same  ri\l,e 
applies  to  a  chattel  mortgage  upon 
property  to  be  _  subsequently  ac- 
quired, given  to  secure  the  purchase 
price  thereof.  Re  Ohantler  Cloak  & 
Suit  Co.,  l5i  Fed.  952.  See  Meser- 
vey  v;  Roby,  C.'C;'A.,'198  Fed.  844; 
Re  Thomas,  199  Fed.  214;  fie  Msir- 
tin,  0.  C  A.,  200  Fed.  940;  Temple- 
ton  V.  Wollens,  G.  C  A.,  200  Fed. 
257.  A  release  of  'other  persons 
from  liability  is  not  such  a  present 
consideration  as  will  stippoft' what' 
would  otherwise  be  a  voidable  pref- 
erence. Burgoyne  v.  McKillip,.  182 
Fed.  452.  , 

28  «e  Mahljind,  184  F^d.  743;  fie 
Empire  Cork  Co.,  ,193  Fed.  225. 

24  Re  -Thweatt,  199  Fed.  319. 
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stitute  a  voidable  preference,  it  is  not  essential  'that  the  transfer 
be  made  direietly  to  the  creditor.  It  may  be  made  to  another  for 
his  benefit  andj  if  preferential,  a  circuity  of  arrangement  will 
not  avail  to  save  him.**  Payments  iby^  a  bankrupt  upon  a  note^ 
which  its  indorsers  would  otherwise  have  paid,,  were  held  to 
be  a  preference.**  It  was  held  that' money  collected  through  a 
preferential  lien  can  be  recovered  in  the  same  manner  as  if  it 
had  been  directly  paid  by  the  bankrupt.*'-  It  is  no  defense  to 


85  Nat. .  Bank  of  Newport,  N. ,  Y. 
V.  Nat...HerJciiner  County  Bank  of 
Little -Falls/ 235 -U.  S.  17,§,  56  L._. 
ed.  1042;  Johnson  v.  Hanley,  Hoye 
Co.,  188  Fed:  752.     '  '    '•'      ' 

26  Swarts  V.  Fourth  Nat.  Baiik,  C. 
G.  A.,  117  Fed.-!;  Kobuseli  v.lHand, 
C.  C.  A.,,  156  Fed.  660:  Huttig  Mfg. 
Co.  V.  Ejdwards,:  G.  C,  A.,  160  Fed,,, 
619.  But  not  if  indorser  did  not  ad- 
vise, nor  procure  the  payment,  nor 
know'  -of  'the_  same  until  after  it  had' 
beeii  niade.  Eel)er  v.  Skulman,  G.  C. 
A'.,  183  iFd.  564.  A  recovery  ea.nnot 
be  had  •  from  one  indorser  because 
of  a  preference  given  to  a  prior  in- 
dorser, wlio  is  financially  responsi- 
ble. Page  "V.  Moore,  179'Fed.  988. 
It 'was  held  that,  the  indorser  who, 
after  the  bankruptcy,  pays  the  bal- 
ance has  no  greater^rights  than  the 
original  holder  of  the  note ;  but  that 
the  holder  of  a,,not,^  party  paid  by 
the  indorser  may  ,provp,  the  ■jvhpl^ 
face^of  the^note  against  the  maker. 
Swarts  V.  Fourth  Nat.  Bank,  C.  C. 
A.,  117  Fed^  1.  The  cases  are  in  con- 
flict as  ,to  whether,  the  payee  of,  a 
note,  who  has, been  compelled/ to  sur- 
render a,  payment  as  a,  fraudulent 
preference^  can  still  hold  sureties  up-, 
on  the  same.  That  he  may  do,  so,  al- 
thougli  he  has  known  of  the'  debtor's 
insolvency,  is  held  in  Hobkfer  v. 
Blount,  44  Tex.  Civ.-  App.  162,  97  S. 
W.  1083.  See  Petty  v.'  Cook,  (L.R.) 
6  Q.  B.'  790;  Williams  v.  Gilchrist, 
11  N.  H.  535;  'WestPhila.  Nat.  Bank 


v.  Field,  14,0  Pa,  St.;  47,3:  The  safejr 
practice  for  a  creditor,  is  to  notify 
the  surety  of  the  facts  and  ask 
what  he  sh air  do;  and  if  the  latter 
does  iiot  advise  a  course  to  jpiii-suej 
to  proceed  and  receive  the  paynJent 
!  without  prejudice,  Nprthern  Bank 
lof  „^ICeptu,cky  ,yj.^,  Gooke,  1,3  ,  Buaji 
(Ky,),  340;  since  it  the  former  re- 
fuses to  accept  a  payment  tendered 
at  maturity  of  the  note  and  bank- 
ruptcy does  not  follow,  the  surety 
is  to  that  extent  discharged, '  Smith 
V.  Old  Dbmiiiion  B.  &  L.  Ass'n.,  il9 
N.  C.  257;  Second  Nat.  Bank  v; 
Pruett,  (Tenn.)  96  S.  W.  334.  See 
XVII  Harv.'Law  Rev.,  20'5,  and  cas- 
es cited. '  '  ■    .     -!•!  .  i 

2TBe  Belding,ill6  Fed!  1016.  "A 
coinpany  was  hiring  laborers  to 
gather  ties.  The  insolvent .  was 
operating  stortes  and  supplying  the 
men..  For  maiiy  months  an  inspect- 
or; had 'sent  a  pay  roll  once  in  about, 
two  weeks  to  the  company,  upon 
which  the  nam!e  of  each  labbi'er,  his 
earnings,'  and'thd  amoilnt  furnished 
him  "by  the  insolvent  appeared. 
The  Company  had  uniforihly  dedilct-' 
ed  the  price  of  the  supplies  from  the 
earhiiigs  of  each  malij  had  sent  him 
a  check  for  the  balsince,  and  had 
sent  the  insolvent  a  check 'tor  the 
supplies  furnished.  'The  insolvent 
owed  the  compan^  more  than  $20,-' 
000',  when.  Within  four  montlip  of 
the  filing  of  the  'petition  in  bank- 
ruptcy,' it  retained  the  amount 
owing  the  insolvent  for  the  supplies 
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an  a,c!tion  to  recover  tfeje. value  of  a  preference,  that  the  defend- 
ant's agent  had. guaranteed  part  of  the  indebtedness, upon  which 
the  prefq^rentialpaymgrijtiVas  applied.'^'  The  dissolution  of  an 
insplv^nt  p^rtiie.rsh,ip.,and_a  .^i'^^ision  of  the  assets  .between,  the 
partners  will  be  set  aside  when  it  thus  gives  the  individual  cred- 
itor^ a  preference,  over  the  CEedito.rs  of  the  firm.'''  A  trustee  can 
recover  a  secret  preference  paid  a  creditor  upon  a  former  com- 
position." A  payment  bn  account  of  ah  antecedent  debt,  Aade 
■vSrhile  the  bankrupt  was  insolvent  within  the  four  months,  can 
be  recovered  by  ^the  trii,stee  in  bankt;uptcy,  if  ,the  credijtpr  .,ha,d 
reasonaible  cause  to  believe  that  it  was  intended  thereby  to  give 
a  preference; **  but  not  if  the  payment  was  made  upon  an  open^ 


furnsshed  for  three  months  tiiid 
credited'  'him  with  this  amount, 
$2,210.73,  on  its  claitn  'a'ga'iAst  him. 
Held:  that  this  was  not  a  prefer- 
ence, and  could  not  be '  set'  off 
against  its-  claim;  'but  that  it  re- 
ceived the  money  thus,  retained  as 
trustee  for  the  bankrupt;  and  the 
ecnlrt  below  had  power  to  protect 
the  bankrupt's  estate  in  respect  to 
dividends  to  the  corporation  in  case 
it  should  not  dischai"^'  its  obliga- 
tions. Western  Tie  So  Timber  Co. 
V.  Brown,  396  U.  S.  502,  49  L.  ed. 
571.  So  held 'ofi  fire  insurance  when 
coriteinporaneoiiS  with  the  preferen- 
tial security'  expressed  to  be  for  the 
benefit  of  the  morlgagor,  although 
with'  a '  provisioii  that  'aky  loss 
ShoulcP  be  payable  tb  the  mof%agee, 
as-  his  interest  in-ight  ajipear  al- 
though the  premium  was  paid  by 
the  mortgagee.  Brown  CJity  Sav. 
Bank  v.  Windsor,  Cl  C.  A.,  198  Fed. 
28.  '  A^  regards  a  newspaper  route, 
see  Re  Martin,  C.  C.  A.,  200  Fed. 
940.  •  A  bankrupt;  within  four 
months  prior  to  '  his  bankruptcy, 
contracted  to  sell  certain  real  estate 
and  to  give  a  clear  title  to  the  same. 
The  property  was  encumbered  by 
lien's  which  the  purchaser  uridertook 
to  pay  out 'of  the  purBhase'  money, 


but  before  these"  payments  were 
completed  or  the  property  was  con- 
veyed defendant,  who  held  judgment 
notes  of  the  bankrupt,  entered  judg- 
ment,'  thus  obtaining  a  lien  on  the 
property  whidh  thef  purchaser  paid 
in  order  to  clear  the  title,  although 
this  payment,  together  with  those 
made"^  to  reinove  the  prior  liens,  ex- 
ceeded the  purchase  price.  It  Was 
held  that  such  payment  to  defend- 
a!nt'  cbjistitiited  a  voidable  prefer- 
ence to  the  full  amount  received. 
Benjamin  V.  ChXindler,  142  Fed.  217. 

zspiummer  v.  Myers,  137  Fed. 
660. 

29  Re  Head,  114  Fed.  489.  But 
see  Worrell  v.  Whitney,  179  Fed. 
1014;  Re  L.  M.  Allemaii  Hardware 
Co.,  G.  C.  A.,  181  Fed.  810. 

SOJJfe  Chaplin,' ll5  Fed.  162. 

31  Pirie  v.  Chicago  Title  &  Trust 
Co.,  182  U.  S.  438,  45  L.  ed.  1171. 
The  burden  of  proof,  that  the  cred- 
itor had  reasonable  cause  to  believe 
of  the  intention'  to  give  a  prefer- 
ence, tests  upon  the  trustee  in  bank- 
ruj)tcy,  when  he  sues  or  objects  to 
the  allmvance  of  a  claim.  Calhoun 
County  Bank  V.  Cain,,C.  C.  A.,  152 
Fed.  983;  Re  Pfaffinger,  154  Fed. 
523;  Re  Sanger,  169  Fed.'  722; 
Eeber  v.  Louis  Shulman  &  Bro.,  179 
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accoiont,  in  which  the  bankrupt's  interest  was  snhsequently  in- 
creased by  at  least  the  amount  thus  paidi'*  Thb'&ct  that  the 
gr-anteg  or  payfee  had  no  personal  knowledge  of  the'kcttial  in- 
solvency is  no  defense  to  an  action  to  Recover  the  preference.^* 


Fed.  574;  Alter  v. 'Cllark,  193  Fed. 
153;  Be  F.  M.  &  S.  Q.  Carlile,  199. 
Fed.  «12.  It  has  been  held  that, the, 
passive  receipt  of  a  payment  on  ac- 
count for.  a  loan  j\yithout  a  reqU|est  . 
6i-  independent  alctioA' to  collect  the 
same,  in  the  absence  of  notice  of 
insolvency,  .does  not  justify,  the- set- 
ting aside  of  the  transaction. 
Wright, y,  Sampter,  152,;B"ed:.  196. 
See  ife  Oppenheimer,  146,Fed.,51. 
The  payinent  of.a  loan,  upon  demand 
does,  not  constitute  a  preference, 
"when  .there  is  ,nq,  .proof  ;,tjiat|  t^e 
c;reditor  had  reasonable ,  cause  ,tp  b,e- 
lieye  that  the  debtor  was,  insolyent. 
/ee  Pfafiinger,  154  Fed.,523. 

82  Jaquithy.  Alden,  189  U.  S.>  78, 
47  L.  ed.  717;  Be  Pickson,  C.  C.  A., 
Ill  Fed.  726;  Kimball  y.,,  E.  A. 
Rosejihanj  Cp,,  C.  C.  A.,  114  Fef!,-. 
85;,  C.  S.  Morey  Meiicantile  Co.  y. 
Schiffer,  G.  C.  A.,  114  Fe4.  447;  Be 
Maher,  144,  Fed,  503.  ,  Cf.,  Wild  & 
Co.  V.  Provident  Life  &  Tr.  Co.,  214 
U.  S*292,  53  Jj.  ed.  1003.  It  was 
held :  that  ^n ,  dncrease  of  a,  bank- 
r^upt's  ,  estate  as  a,  net  result  ;  of 
transactions  between  the  banlcrulpt 
and  a  creditor  ,Tyithin.  four  months 
prior  to  the  bankruptcy,  where  .the 
last  transaction  was  a  payment  on 
account  of  .the  indebtedness,. ;  was 
not  sufficient, ,  to,,  relieve  ..itlfft;  cred- 
itor from  ,  surr,qndering  ,  ,this  ,  last 
payment  as ,  preferential  before  lie 
was  permitted  to  prove  the  bal- 
ance of  his  plaim,  when- the  Recount 
ran  far  back  beyond  the,  f ,pur 
months'  period,  and  the  transac- 
tions ended  iwith  a  large  payment 
on ;  account  of  the  whole  indebted- 


ness. Re  Cblton  Export  &  Import 
Co.,  115  Fed.  1^8.  The  deposit  of 
money  by  an,  .insolvent  within,  four 
.months  .jtrijor.to  his ^ ))ankrjiptcy  on 
an  open  account,  subject  to  a  cheek, 
does  not '  constitute  a  preference,  al- 
though the  bank  was'  at  that'  tiiile  a 
creditor,  and  the  latter  may  set  loflE 
so  much  of  its  claim  as  equals  the 
t(alanoe:  of  such  account,  p^oyided  dt 
had  no  reasonable  cause ;  to;  believe 
iilMi,t  a,  preference  yvas  intendedi  N. 
Y.  County  jJ^^t^Bank  v.  Miassey,  192 
U,  S.>  138,  48  L,r,ed.;  380,;  lie  George 
M.  Hill  Co.,  C.  C.- A.,,  130; Fed.  315. 
See  Re  Percy  Ford,  Co.,  199;  Fed. 
334;  Studley  v.  Boylstpn,Nat.  Bank 
of  Boston,  C. .  C.  A.,  200  Fed.  249. 
See;  Ernst  v.  .JJechanics'  &  Metals 
Nat.  ,3ank  pf  New  York,  200  Fed. 
295.  It  has  been  held  that. the. pay- 
ment to  a  bank .  by .  an  ijisplvent, 
within  the  four  months?  period;  of 
notes  given  tp, third, persons,  which 
wer,e  indcrsed.lip  and  owned  ,by  the 
liapk,  constitutes  a  preference  when 
the  baink  bad  reasonable  gKOUfid:  to 
believe  itJjat,- , a  preference,  was  there- 
by intended.  Re  Geeorge  M.  Hill 
Co.,  ,C.  C.  A.,  130  Fed.  ,315,  n;  See 
C.ontinept£tl,,&  Commercdal  Tr.  & 
Sav.  Ba,nk  v.  Chicago,  Title  &  Tr. 
Co.,  C.  C.  A.,  199  Fed.  704:  .      ',; 

sspiummer  y.  Myers,  137  Fed. 
660,.  It  has  ,been  said,  that,  it  is 
immateriail  ,how;  the  agent  .obtained 
his  know,ledge,  .:whether  through' con- 
fidential relations  with  the  i  bank- 
rupt or,  personsj-l  interest  that  pre- 
vented, him  nfroni  disclosing  his 
knowledge  to  his  ,  principal,  Camp- 
bell, v.  Balcomb,  G.  C. A.,  183, fed; 
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The  qtiestion  whether  the  grantee  or  payee  had  reasonahle  notice; 
of  the  balikrupt's  insolvency  depends  upon  'whether  the  facts 
that  heknew'were.sueh  as  i^viould  have  excited,  the  attention  of  an 


766.  Ifotipe  1^  a  township  .trustee 
of  the  insolvency  pf,a  debtoy  to  tlije,  ' 
town  Is  notice  to  the  township. 
I'aintcr  v.  Napoleon  Tp.,  190  ITed: 
637.  I  It  was  held:  that  a  corpora- 
tion, yfas  not  chargeg,|^le.  with  knowlr 
edge  of,  the  .^nsplvency .  of ;  the,  bank- 
rupt acquired  by,  its  president  as  a 
stockholder  thereoti  Bennef  v.  Blum- 
mer-Frank  Driig  Co.,  198  Fed.  362, 
and-  where  its  general  manager' 
f-raudulently  train^^err,ed  itsvfuin4^i''0 
the  account  of  the  bankrupt,  a  eorpo- 
r^itipn,  of  w^i^h,  he  Wjas  president 
aiid  con,t^olling  stqckhoWer,  and^  sub- 
sequently restored  pg.rt  of  the  samp. 
High  V.  Opalite'lije  Co.,.c'.  C.  A., 
18,4  Fed.  450.  ;  But  see'Cbllett  V. 
iSronx  Nat.  Baiik,  '200  Fed..  ,U1. 
When  the  bankrupt  transfers  his^en- 
tire  stock;  of  goodsj  to  the  creditoi;  iux 
paynient  of  the  claim,  it  will|,b,e|,prer 
sumed  tljiat  a  preference  was  intend- 
ed and  accepted;  Re  Knopf,  146  Fje^. 
Ip9;  Allen,  V.  McMannes,.  156  IKed. 
615,;;  ^e  Thwpatt,,  199  Fed.  319.  The 
same  rule  was  applied  when  the 
creditor  took  nearly  all  the  bil,ls  re- 
ceivable and  a  large  part  of  the  as- 
sets of  the.  debtor.  Tilt  v.  C^tj^ens' 
Tn.'r'Cc!.^  ^191  Fed.,  .441. ,  But  gee  Dpx- 
seie,^:  Wadjdick;  ,1,22  la..  5,99,;- .Bank, 
y.  ..jewelry  Co.,  ,123,  la.  432; ,  Myers 
y,  Fultz,  124^  la.  ^437;  Burnhajn  v. 
Fort  IJodge  Grocery  Co.,  s..  C.,  144 
Iowa.  577.;  It  was  sp,,  held,  al- 
though the  creditor  held  a  inortgage 
upon, the  same,  which  both  parties 
prespiQed  to  be  valid,  l^ut,  it  was 
not  allowed. ,  Allen  v.,  McMannes, 
156  Fed.  615.  It  is  suffipie,];it ,  evir 
dehce  of  knowledge  by .  t^he  grantee 
of^,the, bankrupt's  insolvency  thatl^e 
■liad,.  previously  received, ,  a  circular 


.Jetter  advising  him  that  the  latter, 
was  in  failing  circumstances ,  and 
desired  to'effect  a  com^promise  with 
his  '  cl'yditors',-  Benjamin  v.  Chand- 
ler, 142  Fed.  217;  but  see 'Re  Var- 

,,ley  ^  Baum9,n  Clothing  Co.,  191, 
Fed.  459;: also, thaj;  checks,  previous- 
ly been  given  by  the  bankrupt  had 
been  dishonored  and  the  creditor 
had  practically  ceased  selling  -the 
bankrupt  igotids" !  some  time  ,  before 
and  had.riepeatedly  pressed  for  pay- 
ment of  his  account.  Pittsburgh 
Plate  Glass  Co.  v.  Edwards,  C.  C. 
A.,  148  Fed.  377,,  See,  also  Parker 
V.  Bladv,  143  Fed,  56Q;  Hardy  v. 
Gray,  C.  C, A.,  1,44  Fed.  922;,Hptch- 
kiss  V.  National  City  Baukj  20()  Fed.; 
287;.  aff'd  Q.  ,C,  A.,  201  Fed.  664; 
Ernst  V.  Mechanics'  &  Metals  Nat. 
Bank  of  N,  Y.,  200  Fed. ,  295.  See 
Fowler  State  Bank,  of  Fowle.r,  Kan. 
V.  White,  C.  C.  A.,  198  Fed.  631;, 
Re  Thomas,  199  Fed.  214;  Ernst  v. 
Mechanics'  &  Metals  Nat.  Bank  of 
N.  Y.,  200  Fed.  295;.  Citizens'  Tr. 
Co.,  of  Patterson,  N.  J.  v.  Tilt,-C.,C. 
A.y  ,200  Fed.  ,410.  ,  Where,  after  in- 
formation that,  a  debtor,  who  was 
slow  in  payment?,  had  placed  a, chat- 
tel mortgage  on  his  stock,  the  cred- 
ijipr,  s,ent,aii  attorney  to  investigate, 
and  he  was  informed,  by  the  bank; 
rupt  that  he,  did  noi;have  gufficient 
capital  to  meet  his  bills,  but  was 
doing  a  profitable  business,  entirely 
solvent  and  had  an  offer  for  his 
stock  in.  cash  ,^nd  land,  amounting 
tOi  a, sum  largely  in  excess  of  his  in- 
debtedness, which  he  could  accept 
at,  once,  ajid ,  the  attorney  advised 
its.  acceptance,,  and  meantime  took 
a;  chattel  mpr^tgage,  upon  the  stock 
for  the  amount  of  the  claim ;  it  was 
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ordinarily  intelligent  man  and  put  such  a  man  upon  inquiry.** 
A  mere  suspicion  by  the  creditor  that  the  debtor  is  insolvent, 
without  any  evidence  legal  or  moral  to  support  it,'^  even  if  he 
knows  that  the  latter  is  "behind  in  his  payments"  to  his  cred- 
itors, *'  does  not  constitute  a  reasonable  ca,use  for  belief  in  the 
insolvency  within  the  meaning  of  the  statute.'  A  t-riistee  may, sue 
a  municipal  corporation  or  the  trustees  of  a  toT^nship  d;o  recover 
a  preferential  payment,  received  by  or  on  behalf  of  the  munici- 
pal corporation  or  township,  under  such  circumstances  as  would 
render  an  individual  liable.'''  A  bankrupt  is  liable,  in  a  repre- 
sentative capacity,  for  individual  payments  which  were  prefer- 
ential.'* It  has  been  held  th?^t  a  suit  to  recover  a  preference 
should  be  brought  in  equity,  although  it  is  simply  to  recover  a 
sum  of  money.'^     It  must  be  a  plenary  suit,  not  a  suimiilary 


held  that  this  could  not  be  set  aside 
as  a  prefei-ence.  Hussey  v.  Richard- 
son-Eoberts  Dry  Goods  Co.,  C.  C.  A.," 
148  Fed.  598.  Re  Klein,  C.  C.  A., 
197  Fed.  241.       ' 

84  Wright  V.  Sampter,  152  Fed. 
196;  Hamilton  Nat.  Baink  of  Chi- 
cago V.  Balcomb,  C.  C.  A.,  177  Fed. 
15S;  Be  Sanger,  169  Fed.  722;  Ger- 
ing  of  Leyda,  C.  C.  A.,  186  Fed.  110; 
Stern  v.  Baper,  183  Fed.  228;  Cole- 
man V.  Decatur  Egg  Case  Co.,  C.  C. 
A.,  186  Fed.  136 ;  jjagan  v.  Donovan, 
189  Fed.  138;  Re  The  Leader,  190 
Fed.  624,  629;  Alexander  v.  Red- 
mond, C.  C.  A.,  180  Fed.  92;  Re 
Thomas  Deutschle  &  Co.,  182  Fed. 
435,  where  the  creditors  had  re- 
fused the  delivery  of  goods  which 
they  had  shipped  until  they  re- 
ceived a  certified  check  for  the 
price.  In  determining  the  question, 
the  court  will  take  judicial  notice  of 
business  customs.  MoGirr  V.  Hum- 
phreys Grocery  Co.,  192  Fed.  55. 

35  StuCky  V.  Masonic  Sav.  Bank, 
108  U.  8.74,  27  L.  ed.  640;  Sparks 
V.  Marsh,  177  Fed.  739;  Be  Hougli- 
ton  Web  Co.,  185  Fed.  213;  Be 
Thomas  Deutschle  &  Co.,  182  Fed. 
435,  where  the  creditor  knew  that 


notes  of  the  bankrupt  had  frequent- 
ly ^otie  to  protest  during  the  past 
year.  Debiis  v.  Yates,  193  Fed. 
4217;  Paper  v.  Stern,  C.  C.  A.,  198 
Fed.  642;  ReF.  'Mi.  &  'S.Q.  Carlile, 
199  Fed.  612. 

86  Re  Eggeirt,  98  Fed.  843 ;  s.  c, 
C.  C.  A.,  102  Fed.  735;  Sharpe  v. 
Allender,  C.  C.  A.;  170  F^d.  589^ 

87  Painter  v.  Napoleon  Tp.,  156 
F^ed.;  289. 

88  Clarke  v.  Rogers,  228  U.  S. 
534,  affirming  C.  C.  A.,  183  Fed. 
518.  See,  also.  Block  v.  Rice,  167 
Fed.  693;  Be  Dorr,  O.  0.  A.,  196 
Fed.  292.  ' 

89  Pond  v.  New  York  Nat.  Exch. 
Bank,  124  Fed;  992;  Re  Plant,  148 
Fed.  37;  Wall  v.  Cox,  lOl  Fed.  403; 
OS  V.  Hakes,  142  Fed.  364;  Parker 
V.  Black,  151  Fed.'  18;'  Mason  v. 
Herkimer  County  Baijls:,  163  Fed. 
920.  See  Parker  v.  Black,  143  Fed. 
560;  Kaufman  v.  Tredway,  195  U. 
S.  271,  49  L.  ed.  190.  Contra,  War- 
math  V.  O'Daniel,  C.  C.  A.,  159  Fed. 
87 ;  Plumb  V.  Lyell  Ave.  Lumber 
Co.,  202  N.  Y.,617;  Allen  v.  Graiy, 
201:  'lir!  Y.  504,  a  suit  to  set  aside 
fraudulent  transfers  under  §  70; 
Eeber  v.  Ellis  Bros.,  185  Fed.'  sIlS. 
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proceeding.*"    The  defendant  in  an  action  to  recover  a  prefer^ 
ence.is  not  liable  for  more  than  he  actually  received'  from  the 


M.iJe  Knickerbocker,  121  Fed.r 
1004.  The  trustee  may  join  in  the 
same  suit,  a  claim  to  set  aside  a 
fraudulent  transfer  of  property  and 
one  to,  recover  back  a  preferential 
payment.  French  v.  E.  P.  Smith  &. 
Sons,  81  Minn.  341. ,  The  bill  must 
contain  four  essential  allegations: 
( 1 )  that  the  bankrupt  was  insolvent 
when  the  alleged  preference  was  giv- 
en; (-3),  that  it  was  within  four 
months  prior  to  the  institution  ,of 
the  ,  b^jikruptcy  proceedings ;  ,  (3 ) 
that  the  effect  of  tlje  endorsement  of 
the  judgment  or  transfer,  or  the 
retention  of  the  property  or  money, 
as  the  case  may  be,,  will  be  to  enable 
the  defendant  t^p  obtain  a,  greater 
percentage^, of  his  debt  than,  any 
other  creditor  of_  tlie  same  class; 
and  (4)  that  defendant  ha,d  reason- 
able grounds  to  believe  that  a  pref- 
erence was  intended.  Paintei'  v.  Na- 
poleon Tp.,  156  Fed,  289 ;  Re  Sang- 
er, 169  , Fed,  722,  The,  complaint 
was  , held  , to  be  demurrable  yfhen  it 
failed  to  show  the  amount  of  the 
preferred  and  fhe  unsecured  claims. 
Grant  v.  Natioiial  Bank  of  Auburn, 
167  Fpd.  581.  In'  a  suit  to  set'  afeide 
a  preference  obtained  by  the  con- 
fession of  a  judgment  arid  the  pur- 
chase of  property  at  an  execution 
sale,  ^  subject  to  prior  judgmtiits 
which  were  paid,  the  trustee'  in 
bankruptcy  need  not  make  the  sher- 
iff nor  the  holders  of  the  prior  judg- 
nlents  parties,  unless  they  are 
charged  to  have  been  guilty  of  mis- 
qqnducti  in  connection,  with  the 
.transaction.  Ibid.  .  The  pla,intiff 
needjnqt  ple^d,  nor,  oflfer,  evidence, 
.tl\ft  filaims  haye ,  b,een , proved  agai n st 
the  i  est9.te  .,of  ,th^.  ,b?.nkru|)J;,  h\;it  he 
should  plead  and  offer  evidence  to 


;^how  tbgat  the,  bankrupt  is  indebted 
to  general  creditors.  Gering  v.  Ley- 
da,  C,  C.  a!,'"  186  Fed.  119.  Vf. 
Miller  v.  New  Orleans,  A.  &  F.  Co., 
211  U.  .S.  ,496,  505.  In  such  a 
suit,  the  creditor  is  precluded  by 
the  adjudication,  in  so  far  as  it  de- 
termines that  the  bankrupt  cpnamit- 
ted  an  act  of  bankruptcy  within  four 
months  prior  to  the  filing  of  the  pe- 
tition. Cook  v.  Robinson,  C.  C.  A., 
194 .Fed.  785.  ,  It  was  held  that  the 
dismissal  of  a  hill  tp  set  flside  a 
preference  by  a  firm,  because  of  the 
failure  to  prove  that  the  individual 
partner  as  well  as ,  the  co-partner- 
ship were  insolvent,  was  res  adjudi- 
cata  against  a  Subsequent  suit  for 
the  same  relief  alleging  the  insol- 
vency pf  both  the  firm  and  its  indi- 
vidual members,  although  the  for- 
mer hill  did  not  contain  the  latter 
allegation.  Worrell  v.  Kemmerer, 
Q.  C.  A.,  ,192  Fed..  911,  The  fact 
that  a  debtor  was  adjudged  a  bank- 
rupt on  the  ground  thalt  a  cha;ttel 
mortgage  ;^as  a  preference  and  ^^ 
act ,  of  bankruptcy  does  not  affect 
the  mortgage  .in  an  action  to  set 
aside  the  same  as  a  preference. 
Hussey  v.  Richajrdspn^Eoberts  Dry 
Goods  Co.,  C.,  C.  A.,  1,48  Fed.  598. 
No  previous  deniand  by  the  trustee 
is  i  required  before,  a  suit  to  recover 
a  preferential  payment.  Kaufman 
V.  Tredway,  195  U.  S.  271,  49  L.  ed. 
190;  Wright  v.  Skinner,  136  Fed. 
694.  .  As,  to  a  deniand  held  to  be 
sufficient,  see  Grant  v.  National 
Bank,  of  Aubiirn,  197  Ifed.  581.  For 
eases  where  such  a  suit,  was  held 
npt  to  be  an  election  that  prevented 
the  trustee  fronji  .af|;erwai;ds  pursu- 
ii^,  anpther  remedy,  see, Rock  Island 
Plow    Co.   v.    Reardori,    222   U.    S. 
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proceeds;  of  the  sale  of  the  property,  proyide^I  that 'he  acted,  in 
good  faith  and  exercised  reasonable  diligence  in  selling  the 
same.*^  Interest  is  recoverable  from  the  beginning  of  the  suit.*^ 
It  has  been  held  that  a  judgrnent  in  such  a  suit,  may  be  enforced 
by  contenipt  proceedings.*' 

§  645.  ProojE  and  allowance  of  claims,      (a)    Proof    of 
claims  shall  consist  of  a  statement  under  oath,^  in  writing, 


354,  56  L.  ed.  231,  §  368,  supra. 
Contra,  Be  Hurst,  C.  C.  A.,  194 
Fed.  830.  Where  the  preference 
was  made  by  tlie  '  sale  of  prop- 
erty for  less  than  its  value,  the 
trustee  luay  recover  the  surplus 
without  a  previous  tenaer''of  tlie 
purchase  mdneyl  Sterfl  v.  Louis- 
ville Trust  Co.,  C.  C.  A.,  112  Fed. 
501.  The  defendant  cannot  set  off 
the  ainount  of  any  dividend  to 
which  he  would  be  entitled  from  the 
estate  of  the  bankupt,  Templeton  v. 
Kehler,  173  Fed.  574;  Oiiimen  v. 
Talcott,  175  Fed.  259;  and  the  day 
of  judgment  -will  not  be  postponed 
until  he  has  proved  his  claiin  and 
the  diviiiend  has  been  declared,  Teill- 
pleton  V.  Kehler,  173  Fed.  574.  The 
fact  that  a  transfer  is  set  aside  as 
fraudulent  does  not  deprive  thfe  de- 
fendant of  the  right  to  participate 
in  the  proceeds  of  the  sale  of  the 
property'  recovered,  so  far  as '  con- 
cerns a  debt  incurred  previous  to 
the  execution  of  the  fraudulent  eon- 
veytoce  and  not  connected  with  the 
sale.  Re  Hurst,  188  Fed.  '707. 
Where  a  conveyance^  of  a  husband's 
real  estate  is  set  aside  as  preferen- 
tial, it  cannot  be  enforced  so  far  as 
concerns  the  contemporary  transfer 
of  the  wife's  right  of  dower  in  the 
same  property.'  Re  Lingafelter,  C. 
C.  A.,  32  L.R.A.(N.S.)  103,  181  Fed. 
24.  It  has  been  held  that  befol^e  the 
election  of  a  trustee,  sUch  a  suit 
may   be   instituted   by  a   creditor; 


and  that,  in  such  a  case,  the  trus- 
tee Upon  his  election  should  be  made 
plaintiff  in  the  same.  Frost  v.  Lath- 
am &  Co.,  181  Fed.  866.  '  "     ' 

41  Allen  V.  McMannes,  156  Fed. 
615.  '  '  ■  '   ' 

'  «  Kaufman  vI'^Tredway,  195  U.  S. 
271,  is  L'.  ed.  190. 

43  ije  Plant,  l48  Fed.  37.  A  trus- 
tee cannot  make  a  settlement  with  a 
preferential  creditor  that  will  give 
the  latte'r's  contested  lien  priority 
to  the  rights  of  a  purchaser  for 
value  in  good  faith;  and,  where  the 
trustee  was  unwilling  to  continue 
the  '  litigation,  it  was  held  thai;'  he 
should  accept  the'  offer  of  such  a 
purchaser  to  pay  the  expenses  of  its 
further  prosecution  and  'the  costs 
already  incurred.  Re  Geiselhart, 
181  Fed.  622.  Where  there  are  in- 
sufficient funds  ,tq  justify  litigation 
and  no  creditor  is  willingi  to  pay 
such  expenses,  the  trustee  may  sell 
hi^^  interest. ini.reftjestal^  W.^Wl^  has 
beep,  preferenfjially  or  fijaudulently 
tr.ans^f erred.  .  Be,  Downing,  ,192  Jjed. 
683.     '      '. 

§  645.  iThe,  claim  may  be  veri- 
fied before  a  foreign  consul  of  the 
United  States  {Re  SugenheimeT,  91 
Fed.  744),  or  before  the  creditor's 
attorney,  Be  Kimball,  100  Fed.  777. 
It  has  been  held  that  the'  official  seal 
and  signature  of  a  notary  public  is 
a  sufficient  authentication  of  his  au- 
thority in  another  state.    Re  Pan- 
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m'giied  by'  a  creditor  setting  ioTth'  the  claim,  the  cansideration 
thetefor,^  a'iid  "-wiiether  any,  and'  if  so  what,  securities  are  held 
therefor,  and  whether  any,  and,  if  so  what,  'payments  have  heen 
made  thferisbn,-  and  that  the  suin  claimed  is  justly  owing  from  the 
bankrupt  to  the  creditor.  (6)  Whenever  a  claim  is  founded 
"upon  an  instl-Unlent  of  writing,  such  instrument,  unless  lost  or 
destroyed^  shall  be  filed  with  the  proof  of  claim. '  If  such  in- 
strumeiit  is  lost  or  destroyed,  a  statement  of  such  fact  and  of  the 
circumstances  of  such  losg  or  destruction  shall  be  filed  Tinder 
oath  "with  the  claim.'  After  the  claim  is  allowed  or  disalloweds, 
such,  instrument  'inay  be  withdrawn  by  permission  of  the  court. 


coast,  129  Fed.  643.  An  objection 
that  the  attorney  who  verified  the 
claim  failed  to  assign  the  reason 
why  the  (^ajimant,  did  not  personally 
swear  to.  the,  same,  may  he  cured  by 
a,m^en!dment.;i?e  Medina  Quarry  Co., 
]  79  Fed.  92£| ;  Re  Stradley  &■  Co., 
1 87  F«!d.  285,..  It  is  too  late  tp,^  make 
the  objection  fBiter  the  claimant  hsis 
Sot^d.  ,  Re  Stradley  &  Co.,  1,8;7  Fed. 
285.  ,,  ,     ,.      .",;.-'■' 

*  The  claim  must  be  specific,,  and, 
if  for  several ,  seryices  qr  payments, 
it.  must,  be  itemized.  iSe.  Stqtt,  93 
Fed.  418;  J?e  Globe,.  Boat  Co,,  190 
Fed.  ,92.  Under  tjie  act  of  1867,  it 
was  held :  that  a  generaul  statement 
of  the,  consideration  "for  goods, 
wares  and  merchandise"  or  "for  hay, 
bajrley  and  bp^rd"  was  not,  suflS- 
cient;  but  that,  the  kinds  of  gopds, 
tiiJe  quantity,  ,the  price,  the  approxi- 
mate, date  of  th^  sale  and  tlie  time 
or  period  of  the, delivery. shoijld  be 
stated,.  iSe  Elder,  Fed,  Cas..  No,  4,- 
.326,  ,1.  Sawy.  73,.  .The  staljement 
th^t  there,  was  a  ppnsideratio^i ,  f or 
a  npte  .ia.in^uffipient.  .Re  Coyeptry 
ISyans  Furpitv^re  Co.,  166  Fed,  516. 
Sp,,  where  the  .sole  st9,tement,  pf  com- 
si^ration  was  stated  ..to^.^be  -fqr 
;'sea-vipes,  mcjse.,  etc.,"  '13^.1,  o^.w^" 
ges,"  "for  goods  sold , and,. dpliyere^," 
'jBjid  the  iikpf.i   ^e  l^orris,  154  Fed. 


211.  It  has  been  held:  -that,  where 
the  bankrupt  is  charged  as  an  in- 
dorser,  notice  of  dishonor  and  any 
other  facts  necessary  to  establish 
his  liability  must  be  stated.  Re 
Stevens,  ,104  i?ed.  323;  criticised  in 
Remington  on  Bankruptcy,  §  602; 
and  that,  where  theplaim  is  for  a 
balance  due  on  various  collateral 
notes,  upon  which  the  bankrupt  was 
maker  or  indorser,  some  of  which 
became  due  after  discount,  the  da.te 
of  the  discount,  the  amount  ad- 
vanced and  the  person  to  whom  the 
advancement,  was  ,  made  must  h^ 
stated  in  the  pro."»f.  Re  Stevens,  104 
Fed.  323.  A  moitgagee  of  property- 
sold  free,  of  his  encumbrance,  who  in- 
tervenes to  prove  his  lien  upon  the 
proceeds,  is  not  bound  to  prove  his 
claim. in  the  same  manner  as  if  it 
were  one  against  the  general  estate 
of  the  bankrupt;  but  he  need  only 
plead  and  prove  his  debt  and  securi- 
ty in  ,the  manner  required  in  an 
ordinary  suit  in  equity.  iSe  ,Qold- 
smitb,  11,8  Fed.  763.  The^  same  rule 
seems  to  apply  to  a  claimant  for 
taxes,  fie  Kallak,  147  Fed.  276. 
\  s  It  has  been  held  that  the  fact 
jthat  a  >yritten  instrunjent  is  not 
filed  W:ith  a  proof  of  claim  ra,lses  no 
presumption  agaiijst  its  existence, 
when  it  is.,not  requirpd  by  the  stat- 
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upon  leaving  a  copy  thereof  on  file  with  the  claim.*  (c)  Glajflis 
after  being  proved  may,  for  the  purpose  of  allowance,  be  filed 
by  the  claimants  in  the  court  where  the  proceed,ingSi  are  pending, 
or  before  the  referee  if  the  case  has  beeji  -refprped.  {d)  iClainis 
which  have  been  duly  proved  shall  be  allowed,  upon  receipt  by 
or  upon  presentation  to  the  court,  unless  objection  to  their  al- 
lowance shall  be;  made  by, parties  in  interest,  or  their  considera- 
tion be  continued 'for  cause  by  the  court  upon  its  own  motion, 
(e)  Claims  of  secured  creditors,  and  those  who  have  priority 
may  be  allowed  to  enable  sych  creditors  to  participate  in  the  pro- 
ceedings at  creditors'  meetings  held  prior  to  the  determination 
of  the  value  of  their  securities  or  priorities,  but  shall  be  allowed 
for  such  sums  only  as  to  the  courts  seem  to  be  owing  over  and 
above  the  value  of  their  securities  or  priorities.*  (f )   Objections 


ute  or  general  orders.  Re  Dresser, 
C^  0.  A.,  i35  Fed.  495.  See  Selsey 
V.  Munson,  0.  C.  A.,  198  Fed.  841. 
Where  no  objection  to  a  claim  was 
made  upon  the  ground  that  the 
original  notes  and  mortgages,  which  - 
were  the  liasis  thereof,  were  not  at- 
tached thereto;  it  was  subsequently 
presumed  that  the  original  securi- 
ties were  presented  at  the  trial,  or 
that  their  presentation  was  waived. 
Re  Carter,  ;138  Fed.  846. 

4  Re  Loden,  184  Fed.  965. 

5  The  cour^  may,  upon  a  summary 
application,  diminish  or  expunge  a 
claim  that  has  been  allowed,  unless 
the  claimant  pays  to  the  trustee  the 
value  of  property  of  the  bankrupt 
which  he  has  converted  after  the 
iiling  of  the  petition  in  bankruptcy. 
Re  W.  A.  Paterson  Co.,  C.  C.  A.,  34 
L.R.A.(N.S.)  31,  186  Fed.  629.  The 
fact  that  a  lien  is  obtained  in  a  for- 
eign country  does  not  prevent  its  be- 
ing a  preference,  which  must  be  sur- 
rendered before  the  creditor's  clairti 
is  proved.  Re  PoUmann,  156  Fed.' 
221.  The  filing  of  a  claim  and  the 
receipt  of  dividends  upon  its  full 
amount  may  be  treated  as  a  waiver 
of  the  creditor's  security.    TJe  Fisk 


&  Robinson,  185  Fed.  974.  ■  Cf.  Re 
Abell,  C.  0.  A.,  198  Fed.  484.  The 
settlement  of  a  claim  by  the  trans- 
fer to  the  creditor  of  the  legal  title 
to  the  security.  Re  M.  I.  Hibbler 
Maci..  Supply  Co.,  192  Fed.  741 
(a  release  after  the  bankrupt- 
cy proceedings  had  been  beguri), 
or  otherwise,  Re  Norris,  190  Fed. 
101,  prevents  the  creditor  fi-oiu 
proving  the  same.  It '  has  been 
held  that,  where  the  liability  of'  the 
bankrupt  is  an  indorser,  a  creditor 
is  not  obliged  to  credit  the  proceeds 
of  collateral  securities,  given  by  the 
maker  of  the  obligation,  before  be- 
ing allowed  to  participate  in  the 
distribution  of  the  indorser's  estate. 
Gorman  v.  Wright,  C.  C.  A.,  136 
Fed.  1 64,  reversing  Re  Matthews, 
132  Fed.  274.  It  has  been  said  that, 
whei-e  the  property  held  as  security 
does  not  belong  to  the  bUnkrupt,  no 
deduction  fOr  the  Value  of  the  same 
should  be  made  from  the  claim. 
Re  Noyes  Bros.;  C.  C.  A.,  127  Fed. 
286;'iJe  Merteris,  C.  C.  A.,  142  Fed. 
445,  affirmed  Hiscock  v.  Varick 
Bank,  206  U.  S.  28,  51  L.  ed.  945. 
It  has  been  held  that  a  sale  of  good's, 
to  be  paid  for  iii  ten  da^s,  caniiot  be 
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to  claims  shall  be  heard  and  determined  as  soon  as  the  conven- 
ience of  the  court  and  the  best  interest  of  the  estates  and  the 
•claimants  will,  permit,  (g)  The. claims  of  creditors  who  have 
received  preferences  voidable  under  section  60,  subdivision  b,  or 
to  whom  conveyances,  transfers,  assignments  or  incumbrances 
void  or  voidable  under  section  Gl,  subdivision  e,  have  been  made 
•or  given,  shall  not  be  allowed  unless  such  creditors  shall  sur- 
render such  preferences,  conveyances,'  assignments  or  incurri- 
brances.  {h)'  The  value  of  securities  held  by  secured  cred- 
itors shall  be  determined  by  converting  the  same  into  money, 
:according  to  the  terms  of  the  agreement  pursuant  to  which  such 
securities  were  delivered  to  such  creditors  or  by  such  creditors 
and  the  trustee,  by  agreement,  arbitration,  compromise,  or  litiga- 


"treated ,  as  a  cash,  transaction,  so  as 
"to,  prevent  a  payment  -within  the 
period  from  being  treated  as  a  pref- 
erence. Re  John  Marrow  &  Co.,  134 
Fed.  686.  A  payment  is  no  less  a 
•preference  because  some  other  cred- 
itors !  have  obtained  larger  propor- 
"tional  payments  upon  their  claims 
■du,ring  the  same  period.  Ee  Mayo 
Contracting  Co.,  157  Fed.  469. 
Amounts  paid  on  a  debt  of  the  bank- 
rupt by  a  surety  are  not  deducted 
from  the  creditor's  claim;  but,  if 
the  dividend  exceeds  the  bailance  due 
him,  the  ci'editor  holds  the  excess  in 
trust  for  the  surety.  Swarts  v. 
Four^i  Nat.  Bank,  0.  C.  A.,  117  Fed. 
1.  See  Re  Noyes  Bros,  0.  C.  A.,  127 
Fed.  286.  A  surety,  who  has  paid 
the  bankrupt's  debt,  stands  in  this 
shoes  of  the  creditor  and  cannot 
prove  the  claim  without  surrender- 
ing all  preferences  that  the  creditor 
has  'received  upon  the  same.  Liv- 
ingstone V.  Heinman,  0.  C.  A.,  120 
Fed.  786.  Securities  held  on  exempt 
property  of  the  bankrupt  r  must  be- 
deducted.  Re  Little,  110,  Fed.  621 ; 
Fenley  V.  Poor^  C.  C.  A.,  121  Fed. 
739,;  iSe  Lantzenheimer,  124  Fed., 
716.     But  see  Re  Bailey,  176  Fed. 


990.  It  hais  been  held:  that  the 
holder  of  a  note  with  a  waiver  of  ex- 
emptions is  a  secured  creditor;  and 
that  the  value  of  the  exemjitions 
must  be  deducted '  before  the  allow- 
ance of  his  claim.  Re  Meredith, 
144  Fed.  230.  The  secret  renewal  of 
a  lease,  given  the  creditor  as  securi- 
ity,  is  considered  tio  be  a  continu- 
ance of  the  security.  Fitch  v.  Kich- 
ardson,  0.  0.  A.,  147  Fed.  197;  iSe 
Sig.  H.  Rosenblatt  &  Co.,  C.  G.  A., 
193  Fed.  638.  ,  A  creditor  -whQ  has 
returned,  a  preference  can  prove  his 
claim  notwithstanding  his  satisfac- 
tion, of  a  judgment  against  the 
bankrupt  at  the  time  when  he  re- 
ceived the  preference  and  the  ex- 
piration of  the  time  allowed  by 
the  State  law  of  the  vacation  of 
such  satisfaction.  Hutchinson  v. 
Otis,  190  U.  S.  552,  47  L.  ed.  1179. 
It  has  been  said  to  be  the  better 
practice  upon  the  filing  of  an  objec- 
tion by  the  trustee  to^  the  proof  of 
a  secured  debt,  to  try  the  issue  and 
allow  the  claim  as  secured  or  un- 
secured before  the  alleged  security 
is  converted  ,into  money.  Re  Quinn, 
G.  G.A.,  165  Fed.  144.,  Cf.  §  652, 
infra.  A  lienor  need  not  prove  his 
claim.    Re  tJoldsmith,  118  Fed.  763. 
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tion,'  as  the  coiart  may  direct,  and  the  amount  of  siich  value  shall 
be  credited' upon  such  claims,  and  a  dividend  shall  he^  paid  only 
on  the  unpaid  balance,  (i)  Wheuever  a  creditor,  whose  claim' 
against  a  bankrupt  estate  is  secured  by  the  individual  i^nder- 
taking  of  any.'person,  fails  to  prove  such  claim,  such  person  may 
do  so  in  the  creditor's  name,  and  if  he  discharge'  such  under- 
taking in  whole  or  in  part  be  shall  he  subrogated' to  that  extent 
to  the  rights  of  the  creditor.  '(7)  Debts  owing  to  the  United 
States,  a  State,  a  county,  a  district,  or  a  municipality  as  a  pen- 
alty or  forfeiture  shall  not  be  allowed,  except  for  the  amount  of 
the  pecuniary  loss  sustaiired  by  the  act,  transaction,  or  proceed- 
ing out  of  which  the  penalty  or  forfeiture  arose,  with  reasonable 
and  actual  costs  occasioned  thereby- and  such  interest  as  may 
have  accrued  thereon  according  to  law.  (k)  Claims  which  have 
been'  allowed  may  be  reconsidered  for  cause  and  re-allowed 
pr  rejected  in  whole  or  in  part,  according  to  the 
equities  of  the  case,  before  but  not  after  the  estate  has  been 
closed.  (I)  Whenever  a  claim  shall  have  been ,r^co:nsidered  and 
rejected,  in  whole  or  in  part,  upon  which  a,  dividend  has  been 
paid,  the  trustee  may  recover  from  the  creditor  the  amount  of 
the  dividend  received  upon  the  claim  if  rejected  in  whole,  or 
the  proportional ,  part  thereof  if  rejected  only  in  parti  (m) 
The  tjlaim  of  any  estate  which  is  being  adrainistered  in  bank- 
ruptcy against  any  like 'estate  may  be  proved  by  the  trustee  and 
allowed  by  the  court  in  the  same  jtnanner  ,a^d  \ipon  like  terms 
as  the  claims  of  other  creditors,  (n)  Claims  shall  not  he  proved 
against  a  bankrupt  estate  su,bsequent' to  one  year  after  the 
adjudication;  or  if  they  are  liquidated  by  litigation  and  the 
final  judgment  therein  is  rendered  within  thirty  days  before  or 
after  the  expiration  of  suCh  time,  then  within  sixty  days  after 
the  rendition  of  such  judgment:  Provided/ Thut  the  rights  of 
infants  and  insane  persons  without  gviardjians,  without;  notice ,,pf 
the  proceedings,  may  continue  six  months .  longer.®    ,:'fUnliqui- 

6  30  St.  at  L.  544,  560,' 561,  §  57.  proof  in  ;his  own  na,nie.     i?e  Wor- 

A   claim  may  be   presented   in  the  cester  -'County,   0.'  C.  A.,   102   Fed. 

naftie  of  the  real  party  in-  interest  808.    This  i^  tlie  case  although  the 

although  he  is  not  the  owner  at  com-  assignment  was  made  as  collateral 

mon  la:w.    Be  W'ofeester '  County, 'O.'  seciarity.     Me  Ani.  Specialty  Co.,  C. 

C.  A.,- 102  Fed.  808.'    If  the  claim  C.-A.,  191  Fed.'§0.7i  .An  assignment 

has  been  assigned  before' bankrupt-  of  a  claim  gives 'the  assignor  any 

cy,   the  '  assignee   should' mkke   the  right  of  intervention  which  was  held! 
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■dated  claims  against  the  bankrupt  may,  pursuant  to  application 
to  the  courtf  be  liquidated  liii'  such  manner  as  it  shall  direct, 
and  taaj  thereafter  be.  proved  and  allowed  against  his  estate."  '' 
"1.  Depositions  to  prove  claims  against  a  bankrupt's  estate 
•shall  be  correctly  entitled  in  the  court  and  in  the  i  cause.  When 
made  to  prove  a  debt  due  to  a  partnership,  it  must  appear  on 
oath  that  the 'deponent  is  a  member  of  the  partnership ;; when 
made  by  an  agent,  the  reason  the  deposition  is  not  made,  by  the 
claimant  in  person  must  be  stated;  and  when  made  to  prove  a 
■debt  due  to  a>eorporatiion,  .the  deposition  shall  be  .made  by  the 
treasurer,  or,  if  the  corporation  has  no  treasurer,  by  the  officer 
whose  duties  most  nearly  correspond  to  those  of  treasurer;  Dep- 
ositions to  prove  debts  existing  in  open  account  shall  state  when 
the  debt  became, or  will  become  due;  and  if  it  consists  of  items 
-maturing  at  different  dates  the  average  due  date'shall  be  stated, 
in  default  of  which  it  shall  not  bei  necessary  to  compute  interest 
juipon  it.  All  such  depositions  shall  contain  an  averment  that  no 
note  haS' been  received  for  such  account,  nor  any!  judgment  ren- 
diered  thereon.  •Proofs  of! debt  received  by  any  trustee  shall  be 
-delivered  to  the  referee  to  whom  the  cause  is  referredi  2.  Any 
-creditor  may  file  with  the  referee  a  request  that  all  notices  to 
which  he  maly  be  entitled  shall  be  addressed  td  him  at  any  pla:ce 
to  be  designated  by  the  postbffice  box  or  street  number,  ds  he 
'may  appoint  ;■  and  thereafter,  and  until  soiile  other  designation 

■by  the  assignor.   'iSe;  Fitzgerald,  191  r  .7Ibld.,,!§  63;.  Me  Heinsfurter,  97 
Fed.  9^;.     Where  i  a  surety  proves  a  .     Ifed., -19,8.     Tl^eclfiipiinay  l)ie  Uqui- 

claim,  he  must  make  the  proof  .in  dated   before    the    refej-ee,    Re    Du- 

-the   name   of   the   creditor,   Living-  quesne  Incandescent  Light  Co.,  176 

stolie  V.    HeineinahV  C.   C. 'A.,    120  Fed.   785,  or  in  a  Sta:te  court,  Be 

Fed.  786;'  unless^  bef bre  the  fiUhg  of  -Havens,   18?!  Fed.   367.     See  infra. 

the  petition,  he  hjis  paifi.  money  or;  Where  the  |voldei^  of  an  unliquidated 

suffered  pecuniary  loss,  -when  he  may  claim  is  one  of  the  petitioning  cre3- 

make  the   proof  in  his   own  name.  itors,  the  liquidation  may  be  made 

"Boyce  v."  U.  S.  Fidelity  &  Giiaran-  before  the  adjudication.  F.L.Grant 

-ty  Co.  of  Maryland,  C.  €.^  A.,  Ill  Shoe  Co.  v.W.  M.  Laird,  Co.,  212  IJ. 

.T?ed.  13,8.    The.  bankrupt  may  prove,  S.  445.     It  has  been  held  that  the 

against"  himself ,  a  claim,  which  he  failure  to  insert,  at  the  head  of  the 

holds  in'  a  representative  capacity.  proof  of  claimj  the  title  df  the  court 

jWiirner  v.  Spooner,  3  Fed.  890,    Dif-  is  not  a  fatal  defect.  iSe' Blue  Ridge 

ferent  claims  by  the  same  creditor  Packing  Co.,  125  Fed.  619. 
need,  not  be  included   in  the  same  .1/  ■     i   : 

proof.    J?e  Ball,  123  Fed.  164. 
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shall  be  made  by  such'  creditor,  all  notices  shall  be  so  addressed ; 
and  in  other  cases  notices  shall  be  addressed  as  specified  in 
the  proof  of  debt.  3.  Claims  which  have 'been  assigned  before 
proof  shall  be  supported  by  a  deposition'  of  the  owner  at  the 
time  of  the  commencement  of  proceedings,  setting  forth  ,the 
true  consideration  of  the  debt  and-  that  it  is  entirely  unsecured, 
or,  if  secured,  the  security,  as  is  required  in  proving  secured 
claims.  Upon  the  filing  of  satisfactory  proof  of  the  assignment 
of  a  claim  proved  and  entered  on  the- referee's  docket,  the 
referee  shall  immediately  give  notice  by  mail  to  the  original 
claimant  of  the  filing  of  such  proof  of  assignment ;  and,  if  no 
objection  be  entered  within  ten  days,  or  within  further  time 
allowed  by  the  referee,  he  shall  make  an  order  .subrogating 
the  assignee  to  the  original  claimant.  If  objection  be  made, 
he  shall  proceed  to  hear  and  determine  the  m'atter.  4.  The 
claims  of  persons  contingently  liable  for  the  bankrupt  may  be 
proved  in  the  name  of  the  creditor  when  known  by  the  party 
contingently  liable.  When  the  name  of  the  creditor  is  un- 
known such  claim  may  be  proved  in  the  name  of  the  party 
contingently  liable ;  but  no  dividend  shall  be  paid  upon  such 
claimj  except  upon  satisfactory  proof  that  it  will  diminish  pr(> 
tanto  the -original  'debt.  5.  The  execiition  of  any  letter  of 
attorney  to  represent  a  creditor, .or  of  aji  assignment  of  claim 
after  proof,  may  be  proved  or  .acknowledged  before  a,  referee^ 
or  a  United  States  commissioner,  or  a  notary  public.  When 
executed  on  behalf  of  a  partnership  or  of  a  corporation,  ■  the- 
person  executing  the  instrument  S'hall  make  oath  that  he  is  a. 
member,  of  "the  partnership,  or  a  duly  authorized  officer  of  the 
corporation  on  whose  behalf  he  acts.  When,  the  person  execut- 
ing is  not  "personally  known  to  the  officer  taking  the  proof  or 
acknowledgment,  his  identity  shall  be  established'  by  satisfac- 
tory proof."*  ,,,;,,■, 

It  has  been  said  that  a  creditor,  who  holds  a  preference  that 
is  voidable,  mdy  file  formal  written  proof  thereof,  although 
it  cannot  bte  allowed  imtil' the  preference  is  surrendered.^' 
Where  a  creditor  holds  seyeral  claims,  some  of  which  are 
preferred  and  some  not,  he  cannot  prove  any  of  them  unless 

8  General  Order  XXI.  sStevens  v.  Nave-M'Cord  Mercan- 

tile Co.,  C.  C.  A.,  ]50  Fed.'. 71.'     -■ 
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his  prefereilfe  is  surrendered.^"  But,  it  has  been  held  that,  iti 
the  case'  of  a  bankrupt  partnership,  -^vhere  he  holds  securities, 
which  are  the  individual  property  of  a  partner,  he  may  apply 
the  same  tiptin  his  clainl  against  the  latter's  individual:  estate 
and.pro'Ye  against  the  p'aftnership  estate  his  entire  clailii 
aigainst  the  fir'm.*^'  An  unlawful  preference  cannot  be  set  off 
against  a  claim,  but  iriust  be  surrendered  before  the  claim  is 
proved ;  even  if  it  relate^  to  an  independent  transaction.^*  An 
adjudieatipii  that  a  security  is  void  is'equivalent  to  a  voluntary 
surrender  by  the  creditor.^'  A  Court  of  Bankruptcy,  when  it 
rejects  the  proof  of  a  claim  because  the  creditor  is  secured,  has 
no  jurisdiction,  without  his  consent,  to  value' the  security  and 
.enter  a  decree  against  hinl  for  the  excess  of  the  value  pf  the 
same  oyer  the  debt  due  hiin."  When'  the  security  is 
surrendered,  the  clainl  tnay' '  be  allo'Wed  without  deduc- 
tion.^* After  the  unpref erred  creditors  have  been  paid 
in,,  full,  the.  balance  of -the  assets,  shpijld  he  distribijted 
apiong  the  innocent  preferred  creditors."  A.  creditor  may  be 
given  leave  to  withdraw  a. claim. ^*  6.  "When, the  trustee  or  any 
creditor  shall  desire  '  the  ■  re-examination  of  any  claim  filed 
against  the  bankrupt's  estate,  he  riia'y  apply  by  petition  to'th6 
reefer ee  to  whom  the  case  is  referred  for  ah  order  for  such  re- 
examination, and  thereupon  the  referee  shall,  make  an  order 
fixingia  time  for  hearing  the  petition,  of  iwhi^h  due  notice  shall 
be  given  by  mail  addressed  to  the  creditor.  At  the  time  ap- 
pointed the  referee  siiall  fake  the  exajmin^tion  of  the  creditor, 
and  of  any  witnesses  that  rnay  bcj  called  by  either  party,  and  if 
it  shall  appear  from  such  examination  that  the  claim  ought  to 

10  Dunn  V.  Gans,  C  C.  A.,  129  prove  the  fcMih  for  the  debt  there- 
Fea.  750;  Re  Mayo  Contrasting  Co.,  by  secured,  if  otherwise  good;  Post 
1S7  Ted.  469.  "Amounts  paid  on  ^  'v.  Berry,  C.  C.  A.,  175  Fed.  564.  See 
debt  of  the  bknkrupt  by-  a  surety  Be  EUetson  Co.,  193  Fed. '84. 

arS  not  deducted  froM  the  creditor's  18  Re  Otto  F.'  Lange  Co.,  170  Fed. 

clai'nr;  bui,  if  the  diViSeHd  exeteedS  114;.  iJe  Elletson  Co.,  193  Fed.  84. 

the  bklance   due  "him,   the   creditor  H  Fitch  v.  Richardson,  C.  C. 'A., 

liblds'' the   excess' in 'truit'fdr   the  147  Fed.  197.       :'  '         '" 

BtirBty.'   ■'      -              '  15 ife  Eagles  &  Crisp,  99  Fed.  695; 

11  iSe' Mertens,  CO.  A.,  ,144  Fed.  Re  Hurlbuttj  Hatch  &  Co.,  C.  C^'A., 
838.             •''■'■■                           '     '  143  Fed.  958,  16  Am.  B.  R.  198. 

■ '  iZ'Ke'  Cha'()lin;'ia5  Fed.  162.    The  w  Re  Morton,  118  Fed.  908.' 

holder  of  ah  invalid  ihortgige'  can  IT  TJe  Strickland,  1«7'  Fed.  867. 

Fed.  Proc.  Vol  11.— 138. 
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be  expunged  or  d,iiaiii,ish^d,  the  referee,  may  order  appqrd- 
ingly."  "  it  is  the  better  practice  to  make  object j,ons  to  c]aims 
in  writing  ;*'  but  this,  is  not  indispensable,^';  i^nless,  tjie,,  referee 
so  requires.^^  T^isy  need  ,not  be  und,er  ,0.^th>**  They  "should 
be  sufficiently  explicit  to .  in;dic,a,te  to  tjbte  claimapit  the,  nature 
and  character  thereof."**  jThey  may  be  amen.ded;**  and  an 
amnedment  may  be  allowed  to  confqgnto  eyidence,  which  has 
been  admitted  without  objec1;ion.*°  The  j  statute  of ,  limitations 
may  be  interposed  against .  the  allowance  of  a  ,  claim  by  the 
trustee,*^  or,  it  seems,  by  any  creditor.*^  The  inpjusion  of  a 
claim  in  Schedule  4-  by  the  liankrupt -^oes,  not.  ta!ke  it  out  of 
the  statute -of  Jimitations,  so  far  as  the  triistee  and  other  |Credi- 
tors  are  concerned.^'  A  creditor  may  attack  a  judgijient  as 
fraudulent  and  collusive,  when  proof  of  the  same  is,  offered,.*' 
The  presentation  of  a  deposition  proving  a  debt,  in  apco;^daiice 
with  the  rules  of  the.  statute,  establishes. a  'prisma  facie  case;"* 


"General  Order  XXI. ,  The  claim 
may  be  allowed  in  whole  or  in  part, 
and,  in  the  latter  case,  without  any 
requirement  of  an  amendment  or  new 
"verificatioil  of  , the  same.  S,&  Gold-  , 
stein,  199,  Fed,  665.  The  trustee  is 
not  bound  to  move  for  a  reconsider- 
ation'of  a  claim  that  lias  been  filed 
until  after  a  direct  or  indirect  or- 
der for  an  allowance  of  the  same 
has  been  made.  Re  Two  Rivers 
Woodenware  Co.,  C.  C.  A.,  l99  Ted. 
877;  For  a  case  where  an  adjust- 
ment of  the  controiversy ;  was  held 
not  to  deprive  the  trustee  of  the 
right  to  resist  claims  filed  against 
the  estate,  see  Ibid.   , 

WTSe  Rpyce.  Dry:  Goods   Co.,  133 
Fed.  100.  ,   ,    - 

«>Re  Cannon,  133  Fed.  837. 

21  Re  Cannon,  133  Fed.  837i 

2«iJe  Wooten,  118!Fed.,670. 

23  7Je  Eoyce  Dry  Goods  Co.,  133 
Fed.  100,  101,       ,  ■" 

z*  i?e  Eoyce  Dry  Goods  Co.,  133 
Fed.  100. 

86  Ibid, 

28  JSe  Wooten,  118  Fed.  670. 


,  '■IRe  Lafferty  &  Bro.,  122  Fed. 
558;  Eemington  on  Baijkruptiy, 
§  786.'  ^-  '       '■        -''■.: 

88  iJe  ,  Lipmaii,  94  Fed.  353;  Re 
Resler,  95  Fed.  804;  Re  Wooten, 
118  Fed,  670,  - 

Z9  Chandler  v.  Thompson,  C.  C.  A., 
■  120  Fed.  940.  " 

80  Whitney  v.  i  Dresser,  200  U.  S. 
532,  50  L.  ,ed.|,  584,  ..affirming  Re 
Dresser,  C.  C.  A.,  135  Fed,  495; 
West  v.  W.  a!  McLaughlin  &  Go's. 
Trustee,  C.  C.  A.;  162  Fed.  124.  See 
Re  Halsey  El.  Gener?,tor  iCo.;  163 
Fed.  118.  If  the  claimant  is  pres- 
ent, subject  to  cross-examination, 
no  testimony  by, him,  in  addition  to 
his  deposition)  is  required,  ,  Bauna- 
hauer  v.  Austin,  C.  C.  A,j  18,6  Fed. 
260,  although , he;  .is  a  near  r^latipn 
of  the  bankrupt,  Ibid.  It  has  been 
held  thati  the  t,ruste,e,  has  the  burden 
of  proof  to .  esta^blish  a,  set-off.  Re 
Harper,  175  "Fed.  412,  But  see  Re 
Graves.,:  182  Fed,  443,,  Where  a  peti- 
tion to  expunge  a  claim  is  filed,  a 
reply  to  the  same  is,  required  or  the 
claim  will  be  expunged.     Re  Goble 
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but  not' a.  prima  facie  case  for  me  allowance  of  a  priority,' when 
that  is  claimed.*'  The  evidence  in  "support  of  a  claim  mtist  be 
consistent  with  the  claiinant's  allegations  therein.*^  It  has  been 
held  that  the  bankrupt  ihay  object  to  a  claim.'* 

Before  the  election  of 'a  trustee,  objectfoh  to  a  claim  may 
be  made  by  any  6reditor,**  Or  by  .the  bankrupt,*'  but  not  by  a 
debtor  of  the  estate.**  It  has  been  held  that,  after  the  election 
and  qualification  of  the  trustee,,  all  objections  and  applications 
foi;  the  re-examinaiion  of  claims  should  be  made  in  his  napie.*'' 


Boat  Co.,  190  Fed.  92.  The  failure 
of  tlie.bankrmpt  to  deny  ah  allega- 
tion in  ■  the  petition  !^;h^t  the  peti- 
tioner is  a  creditor,  does  !iot  relieve 
the  latter,  from  the  npeessity  of 
proving  his 'claim.  Re  Harper,  175 
Fed.  41^.  For  a  case -where  a  claim- 
was  disalloyedj  because  the  (evidence^ 
in  itp  auppOTt  was  improbajble,  see 
Re  Baumhauer,  179  i'ed.  9'6'6.  Up- 
on the  hearing  of  a  claim,  the  cl^^m- 
ant  may'  be  required  to  produce  pa- 
pers relevant  to  the  salne  which  are 
in  his'  p'ossessiori,  and  he  may  be 
punished  for  contempt  if  he  disoheys 
an  order  to  that  effect.  Baumhauer 
V.  Austin,  C.  C.  A-;,'  186  Fed.  260. 

SI  Re  Joiies,  151  Fed.'  108,  18  Am. 
B'.E.  206.     ''' 

82iSe  LaAsaw,  118  Fed.  3(5S.  For 
a  case  where  k'  claim,  not  men- 
tioned 'in  the  bankfitpt's  'scliedules 
and  supported  only  by  the  claim- 
ant's affidavit,  was  disallowed  for 
insuflBcient  proof,  see  Re  fehiiw,  112 
Fed.  9'47.  Mortgages  w'tich  are~v6id 
may  be  put  in  evidence  as  admis- 
sions of  antecedent  debts  therein  de- 
scribed; iJe  New  tertihswick  Carpet 
Co.,  4  Fed.  ^li.  Biit  see  Wilson' v. 
Pennsylvania  fi''.''Cb.,  C.  C.  A^,  1,14 
Fed.  742;  Orr  v.  Park,  C  C,  A.,  1"83 
Fed.  683;'  An  amendment  to 'con- 
form the  'ciaiin  io'iU%  ^tiibf  ma^  "be 
allowed.  Re  Watertown  Paper  Co., 
C.  C.  A.,  169  Fed.  252. 


SSiSe  Lane,  125  Fed.  772;  Re 
French,  181  Fed.'  583. 

3iRe  Lafferty  &  Bro.,' 122  Fed. 
558.  See  Re  Lipman,  94  Fed.  353; 
Re  Sully,  C.  C,  A.,  .152  Fed.  619. 
An  oral  objection  is  sufficient  when" 
a  claimant  makes  no  objection  to 
:the  form  thereof.  Orr  v.  Park,  C. 
C.  A.,  183  Fed.  683.  Objectio;iS|may 
be  treated  as  a  petition  for  the  re- 
consideration and  disallowance  of 
the  claim  when  no  objection  to  the 
omissipn  of  such,  a  petition  is^  made 
until  after  the  order  upon  the  same. 
Re  Caiiton  Iron  &  Steel  Co.,  197 
Fed..  767,      / 

3iRe  Ankeny,  100  Fed.  614. 

36  Be  SuUjr,  C.  C.  A.,  152  Fed.  619. 

87  Re  Lewensohn,  C.  C.  A.,  121 
Fed.  538.  Where  no  objection  .was 
raised  by  the  claimant  because  the 
petition  was  made  hy  creditor's  in- 
stead of  this  trustee,  jintil  subse- 
quent to  the  order  of  the  referee,  it 
was  not  disturbed.  Re  Canton  Iron 
&  Steel  Co.,  197  Fed.  767i  See  Re 
Siexico' Hardware  Cb.,  197  Fed.  650. 
Defects  in  lllie  form  of  objections 
and  applicaiiohs  for.the'ireconsidera- 
tion'  of  the  claim,  are  waived  by  the 
taking- oiE  the  testimony,  withoiitbb- 
jeetiOnr'.Otr  V.  Park.'C.  C-.A,  183 
r'ed.  683;  TS'e  Efflnge*,  184  Fed.  t24; 
Re  dantoii  Iron  &  Steel  Co.,  '  197 
Ffed.  767.  '-'U^on  the  refusal'  oi  the 
trustee  to  move  for  the  re-examina- 
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The  referee  may  disallow  the  clainii  of  his  own  motion:.  An 
objection  to  a  claim  maybe  mad,e  by  J;he;  trustee  at;  any  time 
before  the  estate  is  closed.^'  C^po^  the,  re-examination  of,  a 
claim  that  has  been  allo;\^ed,,  the  burden  of  proof  is  upon  the 
objector.*"  Ilpon  a  petition  to  re-examine  a  claim,  the  objectors 
should  have  an  opportunity  to  examine  the  claimant,*'  as  well 
as  other  witnesses.**  It  is  said  to  be,  improper  for  the  attorney 
for  the  trustee,*'  or  for  the  attorney  for  .the  bankrupt  **  to 
represent  the  claimant,  when  objections  to  the  same  are  inter- 
posed.  A  rehearing  was  denied  where  it  was  made  solely  for 
the  purpose  '  of  renewing  ,  the  petitioner's  right  .qf^appeaj,** 
Where  the  petition  for  the  re-examination,  of  a  claim  as  de- 
fective for  lack  of  certainty  the  proper  remedy  is  a  motion 
for  a  more  specific  statement,  not  a  motion  to  strike  out  part 
of  the  petition.*®  A  claim  may.be  disallowed,  .or  , if  allowed 
may  be  re-examined  and  expunged,  because  it  is  barred  by  the 
statute  of  limitations ;  *''  and  bedause  the  claimant  has  joined 
with  it  other  claims  that  are  ifraudulent ;  *'  but  not,  ii  has  been 


tion  of  a  claim  he  may,  in  a  proper 
case,  he  ordered  to  do  so.  Chatfield 
f.  O'Dwyer,  C.  G.  ,A.,  101  Fed.  797; 
McDaniel  v.  Stroud,  C.  C.  A.,  106 
Fed.  486;  iJe  Stern,  0.  C.  A.,  144 
Fed.  956.  .It, has  been  held  that,  in 
such  a  case,  the  creditor  may  him- 
self proceed,  Re  Little  River  Lumber 
Co.,  101  Fed.  558;  iSe  Sully,  C.C. 
A.,  152  Fed.  619,  upon  indemnifying 
the  trustee  against  his  costs;  Chat- 
field  V.  O'bwyer.jC.'  c!  A.,  101  Fed. 
797;  Re  Sully,,  c'c,  A.,'  152  Fed.' 
619;  Re  Bailey,  151  Fed.  953;  but 
the  proper,  practice  seems  to, be  for 
the  creditor  to  make  his  objections 
or  application  in  the  name  of  the 
trustee  by  leave  of  the  court.  Mc- 
Daniel  v.  Stroud,  C.  C.  A.,  196  Fed. 
486;  Ke  SuUy,  C.  C.  A.,  152  Fed. 
619;  Be  Bailey,.  151  Fed.,  953;;  iJe 
Mexico  Hardware  Co.,  197  Fed.  650, 
holding  that  a  creditor  may  move 
in,  his  own  name  for  a  reconsidera-- 
tion  of  the  claim. 


88  Re  James  Dunlap  Carpet  Co., 
ih  Fed.  532., 

39  ^Sy,  Globej,  Laundry,  198  je^, 
365.  For  a  case  vphere  stockholders 
werb  held  to  be  estopped  by  laches, 
see  Re  Pittsburg  Le^d  &  Zinc  Co., 
Consolidated,  198  .Fed.,  316. 

iORe  Felter,  7  Fed..  904;  ftp  How- 
ard, lOQ.Fed.  630.  Of,,  Re  Ankenj, 
100  Fed.^  614;  Re  Eittsburg  Lead  &, 
Zinc  Co.j  Consolidated,  198  Fed. 
316      '      . 

"iSe  Sumner,  IQl  Fed.  224;.  Re 
Castle  Braid  Co.,  145,  Fed.- 224. 

«iJe  .Summer,  101  Fed,  224. 

43  Re  Stern,  C.  C.  , A.,',  ^44  Fed. 
95^.'     '  ,    " '"'   ■ 

M/Je  Wooten,  Ijis.Fed!  670.. 

«iSe  Girard  .Glazed  Kid, Co.,  129 
Fed.  841.     See  ,§  ,667:,  mfra. 

iSRe  Ankeiiy,  IQO  Fe^d.  )614. 

«7Je.Lipman,  94  F€(d.  353.  ,     ; 

«iJe  Flick,  10,5  Fed.  503. 
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hfeldi,  because  it  was  acquired  from  the  original  claimant''  after 
the  adjudication  of  bankruptcy  for  the  purpose:  of  controlling 
the  proceedings.*'  The  disallowance  of  a  claim  is  res  ad  judi- 
cata against  a  subsequent  suit  upon  ^  the  same.*"  The  liqui- 
dation of  a  claim  should  ordinarily  be  before  the  judge  or 
referee  in  bankruptcy.*^  They  should  not  b&  liquidated  by  a 
proceeding  in  the  State  court  taken  subsequent  to  the  insti- 
tution of  the  bankruptcy  proceedings,  unless  the  judge  or 
referee  so  directs^**  A  proof  of  claim  may  be  amended  by  leaTe 
of  the  court  or  of  the  referee,  upon  proof  of  an  error  or  omiss- 
sion,  due  to  inadvertence  or  to  a  mistake  of  fact  or  law.** 
By  such  an  amendment,  a  claim  ;m,ay :  be ,  inicreasedj**  or  the 
benefit  of  a, lien  preserved,**  and  an  application  may  be  made 
p^  the.  fundsi  of /thes  bs&'si'upt.  ii^  the  hands  of ,  iclaimajat.**  It 
has;been  held  that  the  creditor  may  move  to  compel -the  referee 
tp.  accept  the  claim,^  and  i  that  the  .formalities  of  an  order  and 
petition  of  review  are  unnecessary.*''  But  an  amendment  bring- 
ing in  a  new  cause  of  action  cannot,  be  made^  under  ordinary 
circiunstances,  more  than  a  year  after  the  adjudication.*' 

*9  Re  Headley,  97  Fed.  765^  An  amendment  may  je  allowed  so 

50  Hargadine-McKittrick  D.  G.  Co.  as  to  include  a  claim  for  a  secuTity. 

T.  Hiidson.C.  C.  A.,  122  Fed.  2321  fie  James  Garothei-s  &  Co.,  182  Fed. 

-SI  fie  Heim  Milk  Product  Co.;  183  501  j  fie  FisK  &  Robinson^  185  Fed. 

Fed.  787.                   '      "    '  974jnSuch  a  claim  may  be  amended 

Mlbid.     Under   the   Act   of   1867  more  than  a  year  after  the  jadjudi- 

(14  St.  ,at  L.  517),  it  was  held  that  cation.    Re  Faulkner,  G.  G.  A.,  161 

the  filing  of  a  prbof   of  claim   in  Fed.  900;  fie  Kessler, -C.  G.  A.,  184 

bantolptcy    is' inot  a   waiver   of   a  Fed^  51;  fie  Fairlamb,  199  Fed.  278; 

right  of  attion  upon -the  same  inan-  fie  Basha,  200  Fed.  951. 

other  court,  and  that  if  the  trustee  64  fie  Shiebler,  165  Fed.  363. 

does  nt)t -apply  for  a  stay  of  ai'stiit  6i  Re  Falls  City  Shirt  Mfg.  Co., 

pending    before    the    petition    was  98   Fed.   592.     Contra,  Re  Wilder, 

flted,  ■  judgment    therein    is    proper  101'  Fed.  104. 

proof  ol  the  amount  claimed  as  li-  -  66  Be    Myers,    90    Fed.    691.     An 

quidated.    'fie  Buchan's  Soap  Cor-  amendment  .to  conform  the  claim  to 

poration,  169  Fed.  1017.  the  proof  may  be  allbwed.    Re  Wa- 

6?  Hutchinson  v.  Otis,  190  U.  S.  _  tertown  Paper  i Co.;  G.   O.  A.,   169 

552,  555,  47  L.  ed.  1179,  1181;,  fie  Fed.  252. 

Baxter,  12  Fed.  72;   Re  Myers,  99  •  67  fie  John  A.  Baker  Notion  Co., 

Fed.  691;  fie  Roeber,  C.  C.' A.,  127  180  Fed.  922. 

Fed.   122 ;    Re   Robinson,   136   Fed.  68  fie  McCallum  v.  MeCallum,  127 

994;  Re  Salvator  Brewing  Go.,  C.  0.  Fed.'  768    ( where  afc  was  sought  to 

A.,  193  Fed.  989:    See  §  646,  infra.  ameiid  a  claim  upon  a  Jkromiissory 
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§  646.  Time  for  proof  of  claim;  '  "Claims  shall  noli' Be 
proved  against  a  bankrupt  esitate' subsequent  to  one  year  after 
the  adjudication';  or  if  they  are  liquidated  By 'litigation  and 
the  final  judgment  therein  is  rendered  within' thirty  days  before 
or  after  the  ■  expiration  of  such  time,  then  within  sixty  days 
after  the  rendition  of  such' judgment:  Provided,  that  the  right 
of  infants  and  insane  persons  without  guardians,  without  notice 
of  the  proceedings, -may  continue  six,  months  longer."^'  It  has 
been  held  thqt  the  court  may  limit  the  time  for  proof  to 
less  than  a  year,  provided  due  notice  and  reasonable  time  is 
given  to  all  parties  interested.'  '  The  time  to  file  a  'claim  cannot 
be  eJjtendisd-  beca:use  of  acdident  or  mistake ;  ^  not  even;  it  has 
been  held,  when  the'  claim  was  scheduled  'by  the  bankrupt,* 
although  in  proceedings  for  a- compd^ition,  he  kas  deposited 
sufficient' to  pay  a  dividend  upon  the  claim  if  proved;*  nbr,"  it 
hfts  been  held,  'by  the  filing  of'  a  supplemental  petition'  showing 
new  assets,*  nor  when  assets  omitted  from  the  bankrupt's  sched- 
ules have  been  afterwards  discovered.''  'The  statutory' liihitatioh 

note,   made  by   the  firm,   so   as   to  receiver,  who  was  afterwards  triis- 

charge,  upon  his  i  indarsenient  there-  tee,  shortly  thereafter!  said  that  "it 

of'i  the  individual  estate  of  one  of  was  ■  all  right,"  whdehii  donversation 

the' partners).     See  Hutchinson  v.  the  receivei' testified- that  he  did 'nol; 

Otis,  190  U.  S.'552,  555.-  Permission  reoollefct.'   Re  Alfred  Kessler  &  Go., 

was  given   after  the   expiration^  of  176  Fed.  647;  Re  French,  181  Fed', 

the  year,  to  amend  a  claiml  in  the  583."     ■      '         ■''<-/     '   '  ■        '      ' 

form  of  a  hook  aceounti   so   as   to  <i  Re  T.  A.  Mclntyre  &  Co.,  C.  C. 

base   /the    sanie    upon    promissory  A.,  176  Fed.  552. 

notes  of   the  bankrupt.     Brown  v.  s.  iJe.  Sanderson,  160 '  Fedi  2781. 

O'Oonnell,   0.  C.  A.,  '200  Fed. '1229.  iRe  Blond,  >  188  Fedv  452. 

§  646.  130  St.  at.  L.  544'.  566,  BjJe  Blond,  188' Fed.  452j  . 
§  57,  sub'd.  TO.  -It  has  bei^n  held  that  l>BRe  Shaffer,;  104  Fedj:982v  See 
relief  cannot,  be  given  to  a  creditbr  iSePeck,  C.  C.  A.,  168  Fed.  48ii'  ' 
who  handed  his  claim  to' an.  eniploy-  '^  Be,  Beck;:  G.  C.  A.v  168  'Fed. '48 ; 
ee  of. the  trutetee  in  the  trustee's  iSe  Meyerj  181  Fed.  904  ;Ee 'Shaffer, 
office,  within  the^year  ahd > the ! latter  104 .  Fed. '-982.'! :  0 antra,' XRe.Vmifson, 
failed  to  file  the  same,  it  not  ap-  174  Fed.  160;  ■  But)  whei<e,  through 
pearing  in;  what. (capacity' .'such' per-  _  the  fifaud  of  the  bankruiptjithleSbheol- 
son  was  employed  by  the  '  trusteel  Ule  .stated  nd  assets  and'consequerit- 
Re  Lathrop',  Hasl<ins/&  iGo.,'  C.  C.'A.,  •  ly.no  claSins  were  pr6^d,Mlo  trustee 
197  Fed.  164.  So  whete  the  claim-  afipoiritedV  the  bankriipt. discharged 
ant  sent  theJreeeiver  an  uiiveriBed  aindTthB.  estate(BlbsiM,'iti'pon'-the  dis- 
account  showing  a  generakbalajnce  cdvefy  of  assets,  J  the  estate  Wlas  re- 
and  its  attorney,  testiifled  thitiTthe  Of ened.JaMd  the ^ling 'of.  claims TwaS 
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,doi§5  nol;  apply  ifg,  a' pl^Jin  of  ownership ,  of  property  ady^rse,|to 
die  banjkrupt/  nor  9.|^e9t  a  |Cre|(Jitor's  right,  to,  plead  his  claim 
as  a  ^et-ofi,  or  counter-claim  in  aii,  action  by  the  trustee'  to 
je.cqyer,];iis  ,iiidebtedness  to  the  esta.te,;?  uor,  it  has  been  held, 
apply  to r, the  XJijited  States."  ^VV^ere  a  cjaim  is  liquidated  by 
litigation,  proof,  of  tbe,  same  may  hej.made  ^yithin  sixty  days 
j^fteritjie  rendition  jCjf.jthe  judgment,  no  matter  how  long  subse- 
jguent.to.  tbp,  order  such/judgment  was  entered."  Where  the 
claim. had,  been  recognizee!  by  an  order,, of  the  court  of  bank- 
ruptcy made  wi|;hin, the  year/*  flr  by  the  ti^ustpei  in  a  p^per 
used, , as  a,  basis  for  a  composition,"  or  has  bee.^  stated  in, a 
verified,petij;iqii,pre,sented!by,  the  creditor  seeking  other  relief,'* 
it  was  held;  that  it, might  be  filed  n^nc  pro  tunc  ,after,the  yeax 
had  expired.  ^.ijBiit.,^!  :^oreclosure, action  brought  in  a  State 
cpurt  within  thp,year,  4P.es  pot  justify  thei  proof  .qf ,  a  judgment 
for  a  deficiency  thereafter.**  In  a  case  of  an  appeal  or,  wrif  of 
error  to  review  the  adjudication,  the  time  to  prove  claims  is 
extended  until  one  year  after  the^ffirmance  , of  i  the  order  below 
or  the  dismissal  of  the  writ  or  appeaL"  Wbere  a.  claimant  is 
in  good  faith  eiigaged  in  litigation  either'  in 'a  court  of  bank- 
ruptcy" or  £1  State  court,", to  enforce"  or  defend*"  a  pref- 

permitted   ^ubspquent  to   the  year.  ""r^e  Sampter,  C,  C.  A.,  170  Fed. 

iSe  Eier^on,' 174,, Fed.  160.  ,,, Where  938. ',     '\      ,           y_ 

.  no  c^fiditor  objected,  a,  single  cred-  16j?e  Lee,  171,  Fed.  26^. 

itor  who.  had  been  thus  4,eceiy^d  by  "  ?oweU  v.  Leayitt,  C.  C.  A.,  150 

the  bankrupt  was  allowed,  to  prove  Fed.  89,  80  C.  C.  A.  43;  Re  Landi^, 

his  claim. after  the  statutory  period.  156  Fed.  31,8;  Re  Strobe},  163  Fed. 

7?!,6;Tj(jwne,'l2^:Fed.  ^313.      ,          ,  787;  iSe  Otto  F.  Lang?  Co.,  170  Fed. 

8  Nauman  ,Qo.  v.  Bradsbaw,  Q„  p.  114 ;  Re  Standard  Telephone  &  Elee- 
A.,  193  Fe,d.  350.;            .    ,.         '  "  trie  Co.^  186  Fed.  58|6.  .  ^e,e  I^age  V. 

9  Norfolk  &  W.  Ry.  Co.  y.  Gra-  Rogeirs,  211  U./S.  57,5,  581,  53  L.  ed. 
,h5im,  C.  p.,Ai,  145,,Fed..  809.  332. 

10 iS«  Stpeve):,  1^7  FesJ.  394.  ,,"fie   Ba,ira,,  154.  Fed.   ZIS,;    Re 

11  Poiweii  ,v.  "L,eayitt,  C..,,C.  A.,  150  Keyes,  160  Fed,  763.  .  See  Keppel  v. 

Fed.  89,  80  C.  aA.,  43;  Re  S,trobel,  7?iffin  Sav.  Bank,  197  U,,  S.  356,  49 

163  Fed.  787.  ,     :     -                   rs  t-,ed,.790.    Where  ,sp,curity  for  part 

18 /i^ , 3ashfi,  p.;  C.  A,,  200  jFed.  of  the  claim  was  set , aside  by  the 

551,  reversing  19,3  Fed.  151,.  ,..,  State  court  and  the  Supreme  Court 

I8i2e  Faulkner,  C.  C.  A.,- 161  Fed.  of  the  United ,  States  piore  than  a 

,900;,  ,Kq  Fairlainb,,.199  Fed.  27.8.  year  before  the  attempt  to  prove  the 

i*ije  Fauifcner,  C.  p.  A.,  161JFed.  ,plaim,  ^nd  the,>claimajits  had  since 

900;  Buckingham  V.  EsteBj.C.C.  A.,  then   continually   insisted   in  bank- 

128  Fed.  584. "  ruptcjy  proceedings  that  they  had  se- 
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erence  br  a  claim 'to  security,*^  Ms  claim  is  not  liquidated  'so  as 
to  set  the  statute  in  motion  until  the  'final  judgment  therein  is 
entered.  It!  has  been  ^aid,  that  the  clause  of  the  bankruptcy 
act'  containing  this  short  statute  of  limitations  does  not  apply 
to  the  clainis  of  creditors  who  have  been  deprived  of  preferences 
which  are  merely  voidable,  but  thiat  such  may  be  proVed  and 
allowed  after  the  preferehce  has  been  surrendered  at  any  time 
before  the  estate,  is  finally  settled.**  _  Where  an  appeals  is  taken 
from  the  adjudication,'  the  tiiii^to  |ir6ve' claihas  does  not  begin 
to  run  until  the  appeal  has  been  decided'or  dismissed.*'  Claihis 
tn^y  be  assigned,**  even  after  the 'year  allowed  fot'  proof  "of 
claim.**  The  presentation  and  delivery  of  the  claim  to  the 
trustee  within  the  statutory  time  is  a  suificient  filing  of 'proof 
thereof,**  but;  a  claim  by  the  trustee  in  his  individual  capacity 
must  be  a,ctually  filed  with  the  referee  within  the  statutory 
period. 


cufity  for  the  rest,  and  notes  givett 
to  them  were  shown  by  the  bank- 
rupts' schedii^ris;  ,itfWas  held  thatj  p 
they  might  prove  the,  part  not,  solely 
secured  by  the  mortgage  that  was 
set  asjjie.  ,  Rg  Vogt,  188  Fed.  J64, 
in  which  the  writer  was  counsel. 
Where  as  a  result  of  _  the  liti- 
gation, each  party  recovered  a 
judgment  for  costs;  it  was  held 
that  the  time  for ,  filing  the  claim 
expired  at  least  sixty  days  after  an 
order  off-setting  those  judgments 
and  that  it  was  not  extended  by  the 
fact  that  the  balance  was  noi  paid 
until  later.  Re  Clover  Creamery 
Ass'n.,  C.  C.  A.,  176  Fed.  907. 
Where  a  Suit  to  set;  aside  a  "prefer- 
ence was  not  brought  until  more 
than  a  year  a'fter  the  adjudication, 
it  was  held  that  the  creditor  Was 
entitled  to  rely  upon  his'  preference 
until  that 'time'  and  that  he  could 
prove  his  claim  withiii'  sixty  datys 
after  liis  deifeat  'in  such  litigatiou. 
'/ee'Clark,  tie  Fed.  955.  But  see  ije 
Havens,  1^2  Fed.  367.'  '' ' 

W  Powell  i:  Leaviti,  C.  C.  k:,''4'50 


Fed.  89,  80.Cj  C.  A.,  43;  Re  Baird, 
154  Fed.  215,  overruling  iSe  Baird, 
February  6,  isp7,;  ,ffie,  Strob'el,  165 
Fed.  787 ;  iSe  Otto  F.  Lange  Co".,  170 
Fed.  114;  Re  Stan^arli  Telephone  & 
Electric  Go.^  186  Fed.  58B.  See  Kep- 
per  V.'  Tiffin  Sav.  Bank,  197  D;  'S. 
'  356,  49  til'  'ed.'  790 ;  Page  v.  Rogers, 
211' U.  S.  ^75,  581,  53  L.  ed.  332. 
'Contra,  iSe'Fagan,  140  Fed.'  758; 
Re  Kemjier,  142  Fed.  ^I'O.'  '"    ' 

iORe  Shiebler,  163  Fed.  3'63:\Kc 
John  A.  Baker  Notion  Co.,  180  l^ed. 
922';  Re  Clark,  its'lj'ed:  955. 

81  Re  Salvatpr  Brewing  Co.,  C.  C. 
A'.., '193  Fe'd.  9^9,  where  it  does  not 
clearly  appear  whethei'  the  dainiant 
^yas  a  party  to  the  litigation. 
;  28  Be  otto  F'.  Lange  Co!,  170  Fed. 
W4','116.'      ^     ■  ■       - 

ssTJe  Lee,  171  Fed.  2'66.  '  ' 

24  2?'e' Miner, '114  Fed.  iS98.     '' 
2B  Hutchinson  _  V. '  Otis,  ■  C. '  'C; '  A ., 
Vl^, Fed., 6-37.'   '■    -  "  '^ 

26  J.  Bi'Orcutt  Co.  y.'  Creen,  204 
U.''?.  96,  Si;!.,  ed.  390. 

27-tbid. '■''"-'   ■'      ' 
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§  647., Provable idaims,.  "Debts  of  tlie  bankBupt  may  be 
proved,  ajid  allowed  against:  his  estate  which  are  (1)  a  fixed 
liability,  as  evidenced,  by  a  judgment  or  an  instrument  in 
writing,,  absolutely  owing ,  at  the  >  time  of  the  filing  of  the 
petition  against-  him,  whether  ithen  payable  or  not,  with  any 
interest  thereon  which  would  have  been  recoverable  af  that 
date  or  with  a  rebate  of  interest  upon  such  as  were  not  Ithen 
payaTjle  and  did  not-bear  interest;  (2)  due  as  costs  taxable 
against  an  involuntary  bankrupt  who  was  at  the  time  of  the 
filing  of  the  petition  agiainst  him  plaintiff  in  a  cause  of  action 
whioh  would  pass  to  the  trustee  and  which  the  trustee  declines 
to  prosecute  after  notice;  (3)  founded  upon  a  claim  for  taxable 
costs  incurred  in  good  faith  by  a  creditor  before  the  filing  of 
the  petition  in  an  action  to  recover  a,  provable  debt;*  (4) 
founded  upon  an  open  account,  or  upon  a  contract  express  or 
implied;  and  (5)  founded  upon  provable  debts :  reduced  to 
judgments  after  the  filing  of  the  petition  and  before  the  con- 
.sideration  of  the  bankrupt's  application  for  a  discharge,  l^Ss 
«osts  incurred  and  interests  accrued  after  the  filing  of  the 
petition  and  up  to  the  time  of  the  entry  of  such  judgments. 
(b)  Unliquidaftpd  claims  agaiinstjhe_ bankrupt  may,  pursiiant 
to  application  to  the  court,  be  liquidated  in  such  manner  as  it 
shall  direct,  and  may  thereafter  be  proved  and  allowed  against 
his  estate."*  'Acclaim  may 'be  proved  which  is  purely  equi- 
table and  not  recognized  by  a  court  of  common  law.'  It  has 
been  held :  that  a  solvent  .partner  can  claim  from  the  estate 
of  his  bankrupt  associate,  any  amount  that  may  be  due  him  for 
advances  to  pay  the  firm  debts ;  *  that  an  accounting  and  settle- 
ment-of  the  pa,ftnership  affairs  may  be  had  beforis  the  referee 
in  bankruptcy ;  *  that  the  trustee  of  a  partnership  estate  may  do 

§  647.     1  Stenographei-s   and   ref-  prove  his  claim  for  the  costs  that  he 
crees'  .  fees,    when    taxable    by    the  has  paid.    Be  Lyons  Beet  Stigar  Re- 
state law,  may. be  proved  as  such  fining  Co.,  192  Eed.  445.    Cff.  §  649, 
costs.     Be  J.  B.  Brewstei-  &  Co.,  C.  infra.                                      " 
C.  A.,  180  Fed.  109.     The  right' to  2  30  St.  at  L.  544,  562,  563,  §  63; 
coats  is  not  lost  because  the  creditor  Be  Heinsfurter,  97  Fed.  198. 
knew  or  believed,  when  the  suit  was  3  Be  Putnam,  193  Fed.  464. 
brought,  that  the  debtor  was  in  fi-  *  Be  Effinger,   184   Fed.   728 ;    Re 
nancial  diiBculty.    Re  Harnden,  200  Hirth,   ]  89   Fed.   926.     Contra,   Re 
Fed.  172.    A  surety  upon  the  bank-  Walker,  176  Fed.  455. 
ruipt's  bond  for  costs  on  aplpeal  may  «^Re  Hirth,  189  Fed.  926. 
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the  same ;  *  but  that  such  a  claiih  is^payable  only  ii^ra  the  sur- 
plus after:  the  individual  claimis'  of  the  bankniipt  have  been 
paid; '  and  that  where  siipaftnefghip  aiid'its  members  are' bank- 
rupt and;  the  individual  estate  of  one  of  them  is  more 'thai! 
enough  to  pay  his  individual  indebtedness,  'the'  claim  of  an 
individual  creditor  for  interest  accruing  after  the  filing' of  the 
petition  in  bankruptcy  cannot  be  proved  so  as  to  be  entitled  to 
a  priority  as  against  partnership  creditors  in  'the  diistribution 
of  such  individual' assets.'  It  seems  that  a  debt  barred  by  the 
statute  of  limitations ^may  be  proved  when  the  bankrupt  inter- 
poses, no  objection  to  the  same,*  but  that  it  is  not  entitled!  to 
any  dividelid  until  the  >other  creditors  have  been  paidiin  fulL^* 
The  provability  of  a  debt  depends  Upon  its  statuis  at  the  time 
the  petition  in  bankruptcy  is  fifed; *^  i  Contingent  debts  or  lia- 
bilities, the  valuation  or  estimation  of' which  it  is  substantially 
impossible  to  fix,  cannot  be: proved  in  bankruptcy."        '-j-' 


6  ReTeliet,  CO.  A;  184  Fed.  224. 

iRe  Chandler,  C.  C.  A.,  184  Fed. 
887.     '  '-''  ]'''' 

9  Re  Currier,  '192  Fed.  695,  Coh- 
tra,  Re  Putnam,  193  Fed.  464;  / 

10  Re^  Currier,  192  Fed,  695,  Cf. 
§  652,  infrci..  ; 

11  «e,  Swift,  p.  C.  A.,  112  Fed. 
315;  Re  Pettiri'gill  &  Co.,  C.  C.  A., 
137  Fed.' 840;'  Re  Reading  Hdsier'y"i 
Co.,  171;  Fed.  195.  .''Jihat  part  of 
the  present  Bankruptcy  Act  ..W|hich 
describes  what  debts  may  be  p):oved 
doe^  not  repeat'  at  all  points  the 
words  'o*ing  at  the  time  of  the  fil- 
ing of  the  petition,'  but  it  is  impos- 
sible,to  -consider  it  othefr  than  as 
though  it  did  repeat  them."  ■ ;  Re 
Swift,  CO.,  A.,  112  Fed.  315,  321, 
per  Putnam,  J. 

12  Dunbar  v. ,  Dunbar,  190  U.  S. 
340,  350,  47  L.  ed.  1084.  The  amount 
of  a  note  may.  be  proved,  although  'it 
does  not  mature  until  subsequent  to 
the  filing  of  the  petition.  Re  Percy 
Ford  Co.,  199  Fed.  334.:  See  Matter 
of  Fleet  V.  YaTvger,  or  People  v.  Met- 


ropolitan Surety  Co.,  205 ;]Sr.,Y.  1S5;- 
and  supra,  §.;3,20.  The  notes  of  a 
bankrupt  qorporation,  ^iyen  to  its 
officers  are  provable.  Spencer  v. 
Lowe,  C.  0. '  A.,  19'8  Fed;  '9'61.  So 
iS'  a  note  given  to  a  stockiioJder  for 
money  borrowed  to.  gfTect  ai  compo- 
sition. Re  C.,H.  Bennett  I  Shoe  Co., 
162  ]7ed.  69l  The  liabiljity' of  the 
bankrupt  as  indorser  or  surety  is  a, 
provable  debt,  'allhoiigh  default  is 
not  imade  by  the  principal  until  af- 
ter [the  filing  of  ;the  .petition, p,;j(i!' the 
adjudication.  Moch  v.  'Ma,rket  Street^ 
Baiik,  C.  C.  A.',  107'  Fed'.  897;''iJe'' 
Philip  Semmer' Glass,  Co. j  C.  G.  A., 
135  Fed.  77;  Re  Rothenberg,  140. 
F4d,  798.  But  see  Re  O'Dbnnell, 
131  Fed.  150;  Re  Pettingill  r&  Co., 
137iFed.  143;  Morgan  v.  Wordell. 
178  Mass.  350,  55  lilR.A.  33;  Goditag 
V.  Rosenthal,  180  Mass.  43.  ■  It  seems 
that  this  can  only  be  donetwhen  the 
liability  becomes  fixed  and  absolute, 
within  one  year  fromthe' da tei  of,  ad- 
judication. Ibid.;  Remington  on 
Ba!nkruptcy,i§  :643.  Where  the  sure- 
ty is  liablei  upon ; -the  ; obligation  i  of 
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the  bankrupt  for'  -the  absoliiite  and 
unconditional  payment  of  a  sum.  of 
money,-  the  claim  may  be  proved  in 
bankruptcy,  and  tlie  obligation  takes 
effect  fromTthfe  diatei"w;heh  the  surety 
signed   the    obligation.      Re    Stout; 
109  •  Fed:'  734 ;.  .'gwai-ts  v.  Siegel,  C. 
C.  A.,  117  Fedi>]3;   Livingstone  v. 
Heinemaih,  C.  C;  A.,  120'  Fed.  786. 
The  fact  that  the  surety  makes  'no 
paymfent  until   after  the   adjudica- 
■  tion  in  bankruptcy  does  not.  deprive 
him  of  the  tight  to  prove  his  claim. 
Ibid;    jBe  Schiueehel   Co.,   104   Fed. 
64;    Moch  V.  Market  Street  Bank,- 
G.  C.  A.,  107  F^d.  897,  affirming  Re 
Gerson,  5  Am.  B.  R.  83".     But  see 
Phillips  V.  Dreher  Shoe  Co.,  112  Fed. 
404;    Where  the  surety's  dbiSgation 
is 'Conditional' upon  the  failure   of 
the  bankrupt  to  perform  some  other 
act  than  the  payment' of  money,  the 
surety  canliot  prove  his  claiifii  unless 
it  matures 'befdre'  the   petition   in 
bankruptcy.     Clemmons  v.  Brinii,  36. 
MiseVfN.  Y.)  157,  35  Misc.  (N.  Y.) 
844,  7  Am.  B.  E.  7l4   (a^  forthcoin- 
ing  bond  in  replevin).     Re  MerrtlV 
&   Baker,   C.   C.   A.;   J86  Fedo   312. 
It  seems  that  when  there'  is^  a  condi- 
tion to  thfe  surety's  likbtlityi  such 
as    the    rSeOVery    of    a    judgment, 
or  decree,  it  is  not 'provable  if  no 
judgment  was;  obtained   before   the 
petition'    in    bankruptcy.      Hibberd 
V.   Bailey;  C.   C-  A;,   129-  Fed.  -575; 
reversing    Re    Wiseman,    123    Fed. 
185.     Directors  who'  have  endorsed 
the  notes  of '  a  bankrupt  corporation 
ma>f  "prove  -the   amount   they   have 
paid   Upon  '  the   same,   Re   Salvator 
Btewiiig  Go.,-C.  C.  A., '193  Fed.  989; 
but  not)  it  has  been  held,  until  after' 
payment  by  them.  Re  Dr.  Voorhees' 
Awning' Hood    Co.,    187    Fed.  -bll. 
A 'judgment  foi"  a  defieienfey  after  a 
forectdsure;  which  was  entered- with- 
in a  'yeai-  'aitiiei:  the  'liankruptcyi'  niay' 


be  proved.    Re  Fitzgerald',  191  Fed. 
95,    Where  such  a  judgment  was  ob- 
tained by  a  trustee  for  bondholders 
prior  itot  the  bankruptcy  and  after- 
wards proved  by  suoli ,  trustee,,  the 
bondholders  were  allowed  to  prove 
their  ,individual    claims    upon    the 
bonds   in  their  own  name  so  that 
they,  might  be  able  to  protect  theiij 
rights.  ,  Mackay  v.  Eandolph  Macon 
Coal   Co.,   C.   Cj  a.,   178   Fed.   881. 
It  has  been  held:   that  a  gua:ranty 
of  dividends  to,  a  stockholder  is  not 
provable   so   far    as    concerns  ;  divi- 
dends which  fall  due  aftejF  the  pe- 
tition in  I  bankruptcy;  Be  Eettingill 
&  Co.,  137  Fed.  143;   but  that  the 
liability  upon  a,  bond,  to  secure  |the: 
payment  '  of    an    annuity    may    be 
proved   while   the   annuity   is  still 
alive.    -Dunbar  v.  Dunbar,  190  U.  S. 
340,  47  L.  ed.  1084;  Cobb  y.  Over- 
man C.   C.  A.,  54  L.R.A.  369,  109 
Fed.., 65.   1  But  see  JJe  Hartman,  166r 
Fed.  776.     Where  a,n  annuity  .isi ;  to 
cease  upon  the  .marriage  of  the  an- 
nuitant, it  i^not  a  provable  claim. 
Dunbar  v.  Dunbar,  190  U.  S.  340, 
47  L;  ed.  1084.    ,  (7oji«r-<i,  ■.  Ex  parte 
Blakemore,  5  Ch.  Div.  372.-.  It  has 
been  held  that  a  claim  for  damages 
for  breach  of  ;a; contract  to  pay  roy- 
alties on  a  miniinum  number  of  pat- 
ented ariacles  during   the  term,  of, 
the  patent,  can  be  proved,  but  thSit. 
the   claim  for  the  future,  .royalties, 
cannot.     Re  Dj.  Voorhees   Awning 
Hood  Co.,  187  Fed.  611.,  The  amount, 
due  forr  work,  under  a  building  con- 
tract, pei:fa.rmed  after  the  petition 
in  bankruptcy,  may  be  proved  as  a. 
claim  for  a  'breach  of  contract,   if 
there    is    such    a   liability    for    the 
same ;  but.  ndt  upon  a  quwntumimer- 
uit.      Re    Adams,    130    Fed.    788. 
Where,   by  his   contract,   a  subcon- 
tractor .had   no   claim   against   the 
Builder  uhtil  the  owners  ihad.;made 
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a  payment  on  account 'of  the  labor 
and    material,  :whicli    he    had    fur- 
nished, and  no  such  payments  had 
been  made ;    it  was   held '  that   the 
claim  could  not  be  proved.  i?e  Ellis, 
C.  C.  A.,  143  Fed.  103.    It  has  been 
,  held    that    a    materialman    cannot 
prove  against  the  estate ^  of  a  con- 
tractor with  the  United  States,  his 
claim  under  a  contract  with  a  sub- 
contractor, but  that  his  remedy  is 
confined  to  the  bond.     ifeiOHawley; 
194  Fed;  751.    Where  bankruptcy  is 
a  breach  of  a  contract  and  matures 
the     obligation     for     installments, 
which  otherwise  would  not  be      le 
until'  subsequently,   the  claim  may 
be  'proved-.    Re  Swift,  C.  C.  A.,  112 
Fed.  315;  Re  Adams,  130  Fed.  788; 
Re  'PettirtgiU  &  Co.,  137  Fed.  143. 
But  see  Rg  Imperial  Brevping  Go., 
143  Fed.  579; -It  has  been  held:  that 
the  damages  f far  the  breach  of  a  con- 
tract of  employment  may  be  proved, 
although  the  term  of  setvice  has  not 
expired;    Re   Silverman   Bros'.,   101 
Fed;  219,  but  riot,  it  has  been  held, 
the  salary  of  ah  officer  of  the  corpo- 
ration.     Re   Dr.   Vodrhefes   Awning 
Hood -Co.,    187 'Fed.   611.'    Contra, 
Re  Inman  &  Co.,  171  Fed.  185;  Re 
Am.  Vacuum  Cleaner  Co.,  192  Fed. 
939 ;  and  that  so  may  be  the  breach 
of  a  continuing  contract  to '  supply- 
goods,  ife  Stern,  C.  C.  A.,>  116  Fed. 
604;  Re  GliefcV  184' Fed.  967;   Con- 
tra, Re  Inman  &  Co.,  175  Fed.  312,- 
or  to  buy  property;  where  the  trus-' 
tefe '  does  riot  assume  ■  the  same ;   Re 
Saxton  Furnace  Co.,  142  Fed.  293; 
iSe  Imperial  Brewing  Co.,  143  Fed. 
579;  Re  Spittler,  ]51:'Fed.T942/,  Re 
Neff,  C.  C.  A.,  28  L.E.A.(N.S;)   349, 
157    Fed.    57 ;    eontra,  :•  Phenix   Na- 
tional Bank  v.  Waterbury,  123  App. 
Div.   (N.  Y.)   453,  see  Re  Duquesne 
Incandescent   Light    Co.,    176    Fed. 
_  785 ;   and  damages  for  a  breach  of 


wa,rranty,.  although  the  amount  has 
not:  yet  ,been  fixed;  Re  ©rant  Shoe 
Co.,  C.  C.  A.,  130  Fed.  881 ;  Switzer 
v.    Jlenking,    C.    C.    A.,    15-  L.E.A. 
(N.S.)    1151,   ,158  .Fed.::784.     It  is 
settled   that    bankruptcy    does    not 
canciel  _  a 'lease,  Gazlay  v.  Williams, 
210  U.  S..41,  S2;L.  ed.  950;  Re  Pen- 
newell,  C.  C.;A,,  ligjFed.  13-9;  Wat- 
son v.  Merrill,  iC.  C  A.,  69  L.R.A. 
719,  136  Fed.i359;  even  though  it  is 
forfeited;  by -an  assign-m«nti  by  the  . 
lessee,  or  by  the  sale  of  his  interest 
under  execution;  or  other- legal  proc- 
ess. :Crazlay-v.i  Williams,  230  U..  S. 
41,  52  L.  ed.  ,950.   lEent;  which  h^S 
accrued  prior  to'tlje  filing  of  tbe- pe- 
tition, may  be  provied^i/Se  Arnstein,; 
101  Fed'.  706;  although  it  is,  payable 
in  advance  for  a  period  which  has 
not  itheUi  expired.     Wilson  v.  Penn- 
sylvania fTrUst  Co.,   C.   C,   A.,    114. 
Fed.  742;  Re  Mitchell,  116  Fed.' 87 f, 
fie  Roth  &  Appel,  174  Fed.  64.    It 
has  been  held  that  a  claim,  for  rent 
accruirig    before    the    adjudication, 
but  after;  the  filirig;of  the  , petition, 
may.  be  proved;  liSeHiris^el  Brew- 
ing Coi,  123  Fed..  942.  ,_Contra'iRe 
Adams,,  130  Fed.. ,788.  i  And  where 
the  leage;  by  its  terms,  is  terminated 
by  the  tenant's  bankruptcy,  neither 
future  tevi,  nor  i  damages   for  iJloss 
may   be,  prqyed..     Re  fihaffier,    124; 
Fed.  Ill;   South  Side  Trust,  Co.  v. 
Watson,,  C.<  C.  A.,  2Q,0.Fed.  50.'    A,. 
number    'of  ,  authorities'."'  hold;   that 
claims  for  rent,  which,  is  not  due 
before    the    adjudication,    ,ar,e ;,  not 
provable   against  -the  :est^te  unless, 
the  trustee'^has.rassuiaed  the,  lease, 
or::-a.ccepted"the   premise;s, ,  Re   Jef- 
f«rson,  93. Fed.  948,;  iJ,e,  Mahler,,- 105 
Fe4.  428;  Atkin^  v,, Wilcox,  C.,  C.  ,A., 
53,.-L.K.Ai    i;8,   1P5   lifted* ;  595  ;,ie 
Hays,  jFoster  &,  ,Wgjd.  Co.,,  117;  Fed,' . 
879;   Re.  Hinckpl  brewing .,  Co.,  i'23: 
Fed.  9425  iSe,  Adams,  130  Fed.  788 j 
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Watsofl    V. '  Merrill,  '  C.    C.    A.,    69 
ii.R.A.  719,  i3'6  Fed.  3S9;  fie'Eubel, 
166  Fed.  131;   ColmaB  Co.  v.  Wit- 
hoft,   C.   C.   A.,   195   Fd.   230,   co«- 
tfd,  as  to  the  difference  bbtween  the 
rent  which  the  bankrupt  covenanted 
to  pay  and  that  which  was  collected 
after    his'    defaiilt    undei"    another 
leaSe,  iSe  Caloris  Mfg.'  Co.,  179' Fed. 
722;   even  where  the  lease  provides 
that    rent,    subsequently    accruing, 
shall  become  due  upon  the  bankrupt- 
dy  oi  the  tenant;  Re  Winfield  TMtfg. 
Co;,   137"  Fed.' '984;  's.  c,   140  Fed. 
185;   but  see  Atkins  v..' Wilcox,  C. 
'C.  A.,  105  Fed:  595, 'SS8;  ahdi'that 
the  same  rule  applies  to  notes  for 
future  rent,  which  are  in  the  hand's 
of  the  landlord,  Atkins  v.   Wilcox, 
C.   C.  'A.,   53  L.R.A.   11'8,'  105   Fed. 
595;   and  thstt  a'  person'  jointly  li- 
able   with    the    bankrupt    upon    a 
lease  ca'hriot  prove  his  claim  for  eon- 
tributioii'     against     the'    bankrupt, 
Colman   Co.  vi   Withoft,    C.   C.   A., 
195   Fed.  250.   '  As  to  tenant's   im- 
provements.    See  Re  O'Malley,  191 
Fed.  999.     But  these  decisions  have 
liot     yet     been  ''ajjproved    by     the 
Supreme  Court  of  the  United  States, 
tt  has  been  lieldthat  sureties  for 
rent;  subsequently  accruing,  are  not 
released  by  the  bankruptcy   of  '  the 
tenaiit.      WitthaUs   v.'   Zimmerman, 
91'Appj  Div.  (N.  Y.)  202,  11  Am.  B. 
R.  314.    The  a(ceeptance  by  the  land- 
lord'of  the  surrender  of  the  lease- 
hold, or  his  forfeiture  of  tfe  term, 
is  a  waiver  of  his  right  to  a  claim 
for  the  rent  of  the  term;  Wilson  v. 
Penn^ytva;hia  Trust   Co;,   G.   C.   A., 
11^  Fed.  742',  even,  it'  has  been  held, 
When  there  is  a,  covenant  to  indem- 
nify  tHe  landlord   for   damages   in 
such  a  case.'     Re  Shaffer, '124  Fed. 
111.     It 'has- beta  heUbthat  claims 
for  a  tort,  -'which  is  not  connected 
with  a  contract,  are  not  provable, 
Re  Yates,   114   Fed.   365;    Re  New 


York  Tunnel  Co.,  C.  C.  A.,  159  Fed. 
688;  s.  c,  C.  C.  A.,  166  Fed.  284-; 
BroWn  V.'  Adams  v.  United  Button 
Co.,  C.  C.  A.,  8  L.E.A.(N.S.)  961, 
149  Fed.  48,  unless  they  have  been 
reduced  tbju'dgtaent' before  the  fil- 
ing of  the  petition  in  bankruptcy. 
Biirnham  v.  PidcdCk,  58  App.  Div. 
■(N.  Y.)  273,  68  N.' Y.  Supp.  1007; 
but  the  last  word  has  not  beeii  said 
uptin'  this  subject;  that  a  verdict 
for  damages  is  ■  not  a  sufficient 
liquidation  to  authorize'  the  proof 
of  the  claim;  Re  Ostrom,  185  Fed. 
988,  a,hd  that  the  liability  for  a 
statutory  penalty  cannot  be  pi-oved. 
Re  Southern  Steel  Co.,  183  Fed. 
498. 'Where  the  tort  may  be  waived 
and  the  suit  brought  upon  a  con- 
tract^'  express  or  implied,  the  claim 
iriay  be  proved.  Crawford  v.  Burke, 
195  tJ.,S.  176',  49  L.  ed.  147;  Tindle 
'v.  Birkett,  2'05  U.  S.  183,  51  L.  ed. 
762;  iJe  Swift,  114  Fed.  947;  JSe 
Upson^  123  F,e'd.  867;  iJe 'Arnold  & 
Co.,  133  Fed.  789;  Brown  &  Adams 
y.  United  Biittbn  Co.,  C.  C.  A.,  149 
y.e(^,  (48,  affirming  fie  United  Button 
Co.,  140  Fed.  4&5.  It  was  held  that 
upon  a  conversion  by  a  firm,  no 
proof  could  be  made  against  the  in- 
dividual members  upon  an  implied 
contract  therefrbm  ai'ising.  bj  Reyn- 
olds V.  [  N.  Y.  Trust  Co.,  C.  C.  A., 
39  L.R.A.(iN.S.)  391,  188  Fed.  611. 
It  was  so  held  of'  the  conversion  of 
chattels,  Reynolds  v.  ■  N.  Y.  Trust 
Co.,  C.  C.  A.„  39  L.R.A.(jSr.S.)  391, 
188  Fed. '  611,  and  Of  an  embezzle- 
ment ;of  money,  Burgoyne  v.  McKil- 
lip,  C.  C.  A.,  182  Fed.  ;452;;.CIarke 
V.  Rogers,  C.  C.  A.,,  183,  Fed."  518. 
Where  a  firm,  after  accepting  bills  of 
lading,  converted  inoney  which  tliey 
wereboundto  apply  to  the  payment 
tliereafj,:the  liolder'iof ,  the  bjjls  was 
allowed  to  prove  two  .claims,  oiip 
again'st  the  firm  upon  the  acceptance 
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and  the  other  against  thg  firmi  and 
its  individual  members  upon  an  im- 
plied contiract  to  repay  the  money 
which  they  thus  converted.  Re  Qpe, 
C.  G.  A.,  183  Fed.. 745."  It  has  been 
lield  that  a  creditor  cannot  rescind 
any  part  of  a  contract  ,f;or  fraud, 
so .  as  to  recover  or  retain  specific 
property;  and  then  prove  his  claim 
for  the  purchase  price  of  the  rest, 
upon  a  cpntract,  express  or  implied, 
JSe  Heinsfurter,  97  Fed.  198;.  Stand- 
ard Varnish  Works  v.  Haydock,  C. 
C.A.,143  Fed.  318;  but  he.jhas.been 
allowed  to  petition  the  Bankruptcy 
Court  for  an  •  order  for  the  return 
of  part  of  the  property, ;  which  is  in 
the  court's. .possession,  and  at  the 
same  time  to  present  a  claim  for 
the  value  of  that  already , sold,  Re 
Hildebrant,  120  Fed.,  992.'  See  Re 
Kirschman,  .104.  Fed...^  69.,  Thpse 
cases  are  criticised  in  Remington  on 
Bankruptcy,  §  638..  It  has  been 
held:  that,  where  the  claimant  has 
elected  to  waive  the  tort  and  prove 
his  claim  upon  an  implied  contract 
and  has  jparticipated  in  a  creditors' 
meeting  after  siich  proof  of  claim; 
he  cannot  be  allowed  to  withdraw 
the  same  and  apply  for  the  return  of 
the  goods,  Standard  Varnish  Works 
V.  Haydock,  C,  C.  A.,  143  Fed.  318. 
It  was  held  that  the  ;  act  of  a 
creditor  of  a  bankrupt  iii- petition- 
ing the  court  of  bankruptcy  for  the 
Appointment  of  a  receiver  to  take 
charge  of  and  protectthe  bankrupt's 
property,  which  petition  set  forth 
that  certain  of  the  property  in -the 
bankrupt's  possession  was  owned  by 
the  petitioner,  and  that  the  bank- 
rupt was  also  largely  indebted  to,  it, 
did  not  estop  it  to  assert  its  own- 
ership of  such  property;  Re  Pierce, 
C.  C.  A.,  157  Fed.  757;  Lynch  v. 
Bronson,  160  Fed.  139;  but  that 
proof  of  a  claim  is  not  a  waiver  of 


.a  previous  action .  fop,- the  r.ecp.yery 
of  the  specific  property..,  Mould,  v. 
Importers  &  Traders'  ,N.a,t.  Bank,  72 
App.  Biy.  (,N;'.'¥.)  30,,  33. ,  Ofy  §  649, 
infra  J,t. .has  jseen, ,s?iid ; thajit  ^c|ainis 
upon  the  same  instrument  are  t,b,  be 
regarded  as  single;  ,and,  if  one  Ojf 
them  is  ujiliquida^;ed,  ;the  whole  is 
tp  be  treated  ,a^  an  unliquidated 
claim.  Re  Big  Meadows  Gas  Co.,  11 3 
Fed.,  974.  Where  a  cr.editojr  whohad 
sold  goods  ,tp  the  bankrupt,  for  wJtiioh 
a  stranger  be/;ame  surety,  afjjerwards 
receivedj  frqm, the,  latter,  as  security 
a  notp  of  ,the  bankrupt  arising  upon 
a  separate  transaGtipn>,  it  was  held 
that  he  might  prove  bpth  claims.  Re 
H.  ,Y.  -Keep,  Shirt  Co.,  2.qQ  Fe4,  80.- 
C'mtra,  First  IjTat.  Bank  of., Beau- 
mont y.  E,ason,  CC.  A.,  149  Fed. 
'2p4. ,  ,  Where ',a, note  does  not  mature 
until  after  the  filing  of  the  petition 
in  bankruptcy, ,  ,the,  provis,ipji  for  an 
attorney's  fee  for  its  collection  can- 
not be  proved. ; ,  iJe  T,  H.  Thompson 
^Milling  Co.,  144, Fed.  314;  Re  Her- 
sey,  17.1.  Fed._10p,4.. .  For  a  ease  ,when 
less  ^ha,n  the  .stipulated  attorney's 
fee  was  allowed,  see  Be  Fabacher, 
193  Fed,  5S.p..  Nori  it  li£(,s  .been  held, 
■if  they  previously  matured,  hut  no 
attorney  ,  has  been  ,  employed, ,  Re 
.Garlington,  115  Fe4,.- 999;  -if,?  Ke,e- 
t,pn,  Stell:&  Co.,.  J26 ,  Fed.  429;  iSe 
Gebhard,:  140  Fed.  571..  But.Tvh^re 
they  matured,,  and  were  , placed  in 
the,  hands  of  an  attorney  before  the 
petition  in  bankruptcy  was  filed, 
the  attorneys, fee  is  proyaljle.,  Mer- 
chants' Bank  v.  Thomas,  C.  ,C.  ,A., 
121  Fed.  306;  Re  Edens  Co.,  15J 
Fed.  940.  But  see  JSe  V.  &  M.  Lum- 
ber Co-,  182  Fed.  231,  Oppt^q,  Mc- 
Cabe  V.  Patton,  C.  C.  A.,  174  Fed. 
217.  Fees  for  an  attorney  for  serv- 
ices not  connected,  with  the  bank- 
ruptcy proceeding,  which,  were  ren- 
dered after  the  filing  of  tlie  petition 
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§  648. ''Set-offs  and  couriter-claims;  "(d)  In  all  cases  of 
mutual  deljts'  or  mutual  credits  between  the  estate  of  a  bankrupt 
and  a  creditor  the  accourit  shall  be  stdted  and  one -debt  shall  be 
set  off  against  the  other,  and  the  balance  only  shall  be  allowed 
or  paid.^  (6)  A  set-off  oir  counter-claim  shall  not  be  allowed  in 
favbr  of  any  idebtor  of  th^  bankrupt  which  (1)  is. not  provable 
against  the  estate;*  or  (2)' was  purchased  by  or  transferred  to 
him  after  the  filing  of  the' petition,  or  within  four  months  be- 
fore such  filing,'  with  a  view  to  stich  use  and  with  knowledge 
or  notice  thkt  sueh  bankrupt  was  insolvent,  or  had  committed  an 
act  of  bankruptcy."'*  "If  a  creditor  has  been  preferred,  and 
afterwards  ini  good  faith  'gives  the  'debtor  further  credit  with- 
out security  of  any  kind  for  property  which  becomes  a  part  of 
thfe  debtor's' estates, '  the  amount  of  such  new  credit  remaining 
iinpai'd  at 'the  time  of  the  adjudication  in  bankruptcy  may  be 
set  off  against  the  amount  which'  would  otherwise  be  recover- 


a,nd  before  the  adjudication,  cannot 
be  proved,  Re  Burlca,  lOT  ffed.  .674; 
although;-  when  they  have  i  beHeflted 
the  estate,  the;  court  might  iperhaps 
make  an  allowamGe  for,  the  samd. 
Where, the  mortgage  gave  a  right  to 
attorneys'  fees  upon  notice  of  inten- 
tion to  foreclose  at  a  specified  term, 
and  bankruptcy  intervened  before 
the  beginnimg  of  the;  suit,  they  werie 
mot  allowfed.,',  /Sa  Weilandj  197i  Fed. 
116.  Where  a  mortgage  contained 
a  covenant  for  tlie  pS/yment  of  at- 
torneys''fees. in :  case  ithe  mior.tgagee 
was  required  to  employ 'Counsel,  and 
the  attorney  proved  the  claim  -slnd 
lien  agirtnst  the  estate;  !  the  mort- 
gagee ■was  given  a  priority  of  pay- 
ment for  the  same.  I  JSe'Ferreri,il88 
Eed.  675.  Where  there  was  a  cove- 
nant for  attorneys'  fees  in  case 
legal  services  became  necessary  to 
protect:  the  interest  of  ithe  mortga- 
gee, he,  was  allowed  those  incurred 
foK;, filing  petition  ofi  foreclosure, 
sfflbseqXient  to  the  petition  in  bank- 
ruptcy and  appearance  upon  the  pe- 
tition by  the-trustee,  for  leave  to 


sell   free    from   liens.      Re    Holmes 
Lumber  Co.,  189  Fed.  178.        -         j 

§  648.,  iThe  word  i."debts"  -in- 
cludes a  right  of  action '  against  a 
creditor  for  injury  '  to  the  bank- 
rupt's property.  Re  Harper,  175 
Fed.  412.  For  a  case  of  bailment 
where  it  was  held  that  ithe  right  of 
set-off  might  be  enforced,  see  Wal- 
ther  v.  Williams  Mercantile  Co:,  C. 
C.  A.,  169  Fed.  270.  . 

8  30  St. -at  L.  54.4,  565;, §  68;  Ger- 
mania  Sav.  Bank  ■&  Tr.  Co.  v.  Loeb, 
C.  C. ;  A.,  188  Fed.:  285:;  EeTfifawe 
Mfg.  Co.,  193  Fed.  524;  «c  White, 
17   Fed.   723.  ,:       ■  :  ,  ,    .,,;  ^' 

8  As^to  debts  acquiredi  with  iknowl- 
edge  of  ithe  bankrupts  insolvency, 
.see., Western  Tie  &  Timber  Co.  v. 
Brown,  196  U.  S.>5,02,  49  L.  ed.  571  ; 
Chicago  Title  &  Tr.  Co.  v.  Federal 
Tn  &  Sav.  Bank,  192  i  Fed.!  967; 
Continental  &  C-  T.  &  S.  Bank: v. 
Chicago  T.  &  T.  Co.,  O.  C.  A.,  199 
Fed.  704;  Mason  v.  Nat.  Herkimer 
County  Bank,  C.  0.  A.,  172  Fed. 
529.., 
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able  from  him."  *  A  deposit  may  be  s^troif  against,  the  pronjis- 
sory  notes  held  by  the' bank  which  is,  the  depositary,*  although 
they  are  not. yet  due.^,.  It  seems  that  a  surety  who  pays  the 
debt  of  his ;  principal  after  the  latter's  adjudication  in  bank- 
ruptcy may  offset  such  payment;'"  ,but  it  has  been  held  that-, a 
person,  jointly,  indebted,  with  the  bankrupt,  who  pays  the:(iel)t 
after  the  adjudication,  .cannot  set  it  off  against,  a  debt  due  by 
him  to  the  latter,  although  he  ife  subrogated  to  the  right  .o£  the 
payee  to  dividends^'  An  unliquidat0d  claim  held  by  the  bank- 
rupt may  be  the  subject,  of  set-off,  provided  .fhat  it,  is  capable 
of  liquidation  in  the  proceedings  in  bankruptcy.'  The  claim 
setoff  against  each  other  [must  be  held  by  .the  parties  in  the 
same  right."*  Money  held  by  the  creditpr  as  trustee  cannot  be 
applied  as  a  set-off  upon  its  claim.^*  If, the  debt  has  been  in- 
curred before  the  adjudication  in  bankruptcy,  it, 'may  be  sqt 
off,  although  it  is  not  yet  due ;^*  but,  if  it  subsequently  arises, 
it  cannot  be  offset.^'     A  stockholder  cannot  set  off  his  claim. 


4  30  St.,  at  L..544,  §  60.  - 

5  N.  Y.  County  Nat.  Bank  v.  Mas- 
sey,  192  U.  S.  ]38,  48  L.  ed.  380; 
lie  Myers,  -.99  Fed.  691';  Gliioago 
Title  &  Tr.  Co.  v.  Federal  Tr.  &  Sav. 
Bank,  192  Fed..  967.  See  Shutts  v. 
Florida  Nat.  Bank  of  Jacksonville, 
C.  C.  A.,  193  Fed.  1022.  A  set-oflF 
against  a  general  account  of  a  spe- 
cial deposit  for  specified  purposes, 
Continental,  &  C.:  T.  &  S.  Bank  v. 
Chicago  T.  &  T.  Co.,  C.  C.  A.,  199 
Fed.' 704,  arid  of  deposits  made  sub- 
sequent to  the  petition  in  bankrupt- 
cy in  ignorance  by  the  bank  and  the 
depositor  of  such  petition.  Re  Mi- 
chaelis  &  Lindeman,  196^  Fed.  718, 
was  disallowed.  Germania,  Sav.  Bank 
&  Tr.  Go.  v.'Loeby  C.  C.  A.,  188  Fed. 
285.  But  see  Chicago  Title  &  T.  Co. 
V.  Federal  Tr.  &  Sav.  Bank,  192  Fed. 
«67;  Continental  &  C.  T.  &  S.  Bank 
V.  Chicago  T.  &  T.  Co.,  C.  C.  A.,  199 
Fed.  704.  ■     . 

6  Germania  Sav.  Bank  &  Tr.  Co. 
V.  Loeb,  C.  C.  A.,  188  Fed.  285.     - 

IRe  Dillon,  100  Fed.  627. 


8  Re  Bingham,  94  Fed.  796.   > 

9Be  Harper,  175  Fed.  432,  dam- 
ages:  for  false  representation,  which 
by  the  iState  statute,  could  have 
been  set  up  by  a  counter-claim. 

lOiJe  Howe  Mfg,  Co.,  193  Fed. 
5,24.-'   '  ,'■■,, 

"Western  Tie  &  Timber  Co:  v. 
Brown,  106  U.  S.  502,  49  L.  ed.  571. 
It  has  be^n  held  that  a  claim  upon 
a  promissory  note  of  a  parther  can- 
not be  set  off'  against'  a  ijudgment 
in  favor  of  the  firm.  Re  T.  M. 
Lesher  &  Son,  176  Fed.  650. 

18  iie' Philip  Semmer  Glass  Co., 
C.  C.  Av,  135  Fed.  77. 

13  Re  Bingham,  94  Fed.  796;  Ger- 
niiania  Sav;  Bank  &  Tr.  Co.  v.  Loeb, 
C.  C.  A.J  188  Fed.  285.  Thus,  it 
has  been  held  that,  when  the  bank- 
rupt is  co-surety  with  another,  such 
other  cannot  set  off  against  a  claim 
of  the  estate,  his  right  of  contribu- 
tiouj  when  hB'  paid  the  obligation 
after  the  petition  was  filed.  Be 
Bingham,  94  Fed.  796. 


§;!649] 


PEIOMTIES    AND    LIENS, 


220& 


against  his  liability  for  ,an  unpaid, stpck, subscription.",.  It  h^s' 
been  held"  that  a  claini,-^hich  was  not  proved  -within , the,  year, 
can  be  used  as  a  set-off."  Where  the  bankrupt's  claim  exceeds 
that;  of  his :  creditors,  it  has  been  said  that  the  latter  should  not: 
attempt  to  prove  his  claim  in  a  Court  of -Bankruptcy,  but  should: 
assert  the  same  in!  the;  court  ini  which  proceedings  are  taken  to 
enforce  the  claim  against  him.^*  ,  .But  where  such,, a  creditor 
filed  a  claim,  it  was  hgld  that  he  thereby  consented  to  the  juris- 
diction of  the  Court  of  Bankruptcy  to  determine  the  amount  due 
fi-bm  him  and  enter  ]"udgmtot  for  the  same." 

§  649.  Priorities  and  liens. —  "(a)  The  court  shall  order 
the  trustee  to  pay  all  taxes  legally  due  and  owing  to  the  bank- 
rupt to  the  United  States,  State,,  county,  district,  or  munici- 
pality in  advance  of  the  payment  of  dividends  to  creditors,  and 
upon  filing  the  receipts  of  the  proper  public  officers  for  such 
payment  he  shall  be  credited  with  the  amount  thereof,  and  in 
case  any  question  arises  as  to  the  amount  or  legality  of  any 
such  taxthe  same  shall  be  heard  anddeterrained  by  the  court.*"' 


i*i?e  Wiener  &  '  Gobdmati  Shoe 
Co.,  96  iFed. '949;  Babbitt  v.  Read, 
173  Fed.  712.  Re  Howe  Mfg.  Co., 
193  Fed.  524. 

15  Norfolk  &  W.  Ry.  Co.  v.  Gra- 
ham, C.  0.  A.,  145  Fed.  809. 

16  fie  T.  M.  Lesher  &  Son,  176 
Fed.  650. 

IT  fie  White,  C.  C.  A.,  177  Fed. 
194.  ■ 

§  649.  lit  has  been  said  that 
the  word  "tax"  is  used  in  a  broad 
sense  and  includes  '  all  obligations 
imposed  by  tlie  State  and  general 
governments  under  their  respective 
taxiiig  or  police  power  for  govern- 
mental or  public  purposes.  Re  Otto 
P.  Lange  Co.,  159  Fed.  586.  The 
accumulation  of  taxes  and  interest 
thereupon,  through  the'  negligence 
of'  the'  public  officers,  does  not  de- 
prive the  State  cir  one  of  its  subdi- 
visions of  its  preferenfce.  fie  Weiss- 
man,  178  Fed,.  115.  The  fact  that 
the  tax  can  only  be  collected  from 
Fed.  Prac.  Vol.  II.— 139. 


the  property  and  that  no  action 
will  lie  to  recover  the  same,  makes 
no  difference  in-  this  respect.  Heeox 
V.  Teller  County,  C.  C.  A.,  198  Ted.' 
634.  When  real  estate  is  sold  sub- 
ject to  the  payment  of  taxes,  the 
purchaser  has  no  right  of  subroga- 
tion to  the  fight  to  a  prefere'n'tial 
payment  of  the  same.  Re  M.  I. 
Hibbler  Mach.  Supply  Co.,  192  Ped. 
741.  A  lessor  who  paid  the  city 
water  rent,'  which  the  bankrupt 
lessee  had  covenanted  to  pay,  lias 
no  right  to  a  priority.  Re  Family 
Laundry  Co.,  193  Fed.  297.  The 
trustee  is  not  bound  to  pay  taxes 
assessed  against  land  which  became 
a-lien  subsequent  to  its  sale  Ky  him. 
Re  Crowell,  199  Fed.  659.'!  The 
court  of  bankruptcy  may  inquire 
into  the  validity  of  the' tax  and  re- 
fuse to  allow  a  claim-  for^  personal 
taxes  assessed  against  property  that 
did  not- belong  to  the  bankrupt.  Re 
Otto .  Fxeund  Arnold  Yeast  Cok,  178 
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The  United  States  have  ho  priority  Over  labor  claims  for  any 
indebtedness  due  them,  Jexcept  for  taxes*"  "(&)  'The' debts  to' 
bave  priority,'  except  as' herein  prbvided,'  and'  to  be  paid  in 
full  out  of  the  bankrupt  efetfates,  and  the  order  of  payment  shall 
be  (1)  the  actual  and  necessary  cost  of  preserving  the  estate 
subsequent  to  filing  the  petition;  (2)  the  filing  fees  paid  by 
creditors  in  involuntary  'ckses-  and,  where  property  of  the 
bankrupt,'  transfeTred  or  concealed-  by  him  either  'before  or 


Fed.  305.    Contra,  Re  Otto  F.  Xarigc 
Co,,  ]  59  F|ed(.,  586,;  .holding  ihact^  the  ^ 
■WQrd  "tax'.' includes  a  license  to  sell . 
cigarettes.     A  franchise  tax,  wliich 
accrued  tief ore  the  'Sid judicitibii'  in 
bankruptcy,  must  be  paid,  although 
the  ,  assessment    was    subsequently 
made,    and    the    bankrupt    haS; 'noi 
property    withiri    the    State.  -  New' . 
Jersey  v.  Ati'dei-sdn,  '203'  tF. '  S'.'  483; 
61  L.  ed.  284,  reversing  iJe  Gosmo-  • 
politan   Power   Co.,    C.    C.   A.,   137 
Fed.  858.    But  not  one  subsequently 
accruing,  .j^Bs  Halsey  ,J]1.;  Generator, 
Oq.,.  175  ]fed.,?25,,  nor  3,  hqnus;  paid 
the  State  for  the;  privilege   of   in- 
creasing thfi  capital  stock  of  a  cor- 
poration,  lie   York   Silk  Mf  g,  i  Cp., 
188^  Fed,  ,735.    It, -has  been  held  tti^t. , 
a;  State,  licejise.  fe^  for  selling  liquor, 
althojiigh  denominated,  a  tax,,  is  not. 
Re  Ottj.  95   Fed.  274.     Contra,  Re 
Otto   F.   Lange   Co.,   159   Fed.   586„- 
hpl^ing,  that  the  WQrd/tax;'  inclucles^. 
a.  license  to  seill,  icigarettea.     Pefialr,! 
tie^ ,  ,and  initerest.  tliat  have  ^"f!C);ue(i.  i 
under  the- laws, of  the  State  ,upop 
tajces,,m,ust  also,  .bg,  paid  a^  a  pri- 
ority.   ,New:  Jersey  v.  Anderson,  203 
U.  S.  483,,51L,,ed.  284;  ife  Kallfik, 
147     Fed.     276..     The     iCqurt     of, 
Bankruptcy  .may    review    the    pro- 
ceedings of  aStaite  court  or  board : 
assessing  taxest'    New:  Jersey  v.- Ann  V 
ders'cfn,  203  V.:  S.  483,  51  L.  ed.  284; 
Re    Cdnhaim,    100    Fed.    268;     Re 
Selwyn  InipOrting  Co.,   18  'Am.   B. 


R.  1  190,  by  ;  Referee  .'Townsend.,  It, 
has.ubeaij,-held,,  fth^t,  the  clgto-,  of  a 
county  against  a  bankrupt  for  taxes, 
received  by  him  as  a  tax  collector, 
is  not  entitled  to  a  priority.  Re 
Waller  142  Sed.  883.  'Property"  in 
the  hands,  of  the  trustee  is  not  ex- 
empt from  Sta|;e|and  municipal  tax- 
ation. 'Swarts  v.  Hamriier,  194  U. 
'S.^  441,  -24  Sup.'  Ct.  695;  'JSe  Sims 
118  Fed. '356. ■,  State,  and  municipal 
taxes  due  from  a  bankrupt  need  not 
be  proved  like  .the ,, claims  of  credit- 
ors, Re  Kallak,  147  ,Fed.  276.  Taxes 
musj;  bei'paiA  il>y  '.tlie.'-trjistee,  al^: 
though  they  are  imposed:  upon  mort- 
gaged property,  -y?  hich  he  relin- 
quished to  the  mortgagors.  Chatr 
tanooga  -V.  ,  Hilli,  C.  G.  A.,  139 
Fed.  600;  Re  Prince  &  'Walter,,, 
131  I  Fed.;  5^6;'.  or;  upon  exempt 
property,  Re  Tilden,  91  Fed.  500-3 
or  upon  iothey  .pjopei-ty  .that  did ,  not 
corce,,into  his. hands,  W.acpVi  Bryan, 
C.,,-C,i  A.,,- 127.  Fed.:,79.,,,:Whf(re„the„ 
rnprtgage  :  pro'S^ides  for  i)isi|irance, 
.  the,  mortgagee, Jias  a,  preference,  fpj^,, 
insurance  premiijins  .ly.hich  he  has 
paid.;  Jte  Fabacher,  193  F,ed.  556. 
Fori  attorneys'  fees,  of  mortgagees, 
see  ,§  647,  s«pra;,  fo^  preference  as 
to  interest,  §652,-  infra. 

»Gtiarante6  Title  ft  Trust]  Go.  v. 
Title  Guarantyiift  Surety  Co.,  224 
U.  S.  152;  56  L. -cd;>  706,  reversing 
C.  C.  A.,  174  Fed.  385.: 
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aft^r  tde  filing  of  the  petition^ shall  have  been:  recovered  for  the 
benefit  of  the  estate  of  the  bankrupt  by  the  efforts  and  Tat  ,the 
expense  of  one  or  more  creditors,  the  reasonable  expenses  of 
such  recoVeiry;  (3)-  the  cost 'bf  administration,'  including  the 
fees  and  milea^^  payable  to  witnesses  as  now  or  hereafter  pro- 
vided by  the  laws  ,of  the  tFnited  States,  and  one  reasonable  At- 
tomey's.,  f ee,  f or  ,  thp  professional  seryitces  a9,tually  rendered, 
irrespective  of  the  number  of  attorneys  employed,  to  the  peti- 
tioning creditors  in  involuntary  cases,  to  the  bankrupt  in  invol- 
untary cases  while  performing  the  duties  herein  prescribed, 
and  to  the  banki:upi  in  voluntary  cases,  as  the  courii  may  allow;  * 
(4)  wages  due  to  worknven,,  plerks,  traveling  or  city  salesmen, 
or  servants  which  have  been  earned  within  thsee  months  before 
the  date  of  the  commencelnent  of  proceedings,  not  to  exceed 
$300  to  each  claimant ; '  and  (5)  debts  owning  to  any  person  who 


3  The  costs  of  an  attaching  cred- 
itor, Be  Allen,  96  Fed.  512;  and,  it 
has  been  said,  tlie  fees  of  a  State 
sheriff,  Re  J'ranois-V^.lentine  Co.,  93 
Fed.  95:3;  s.  c,  C.  C.  A.,"  94  Fed. 
793;  when  their  proceedings  are  set 
aside,  are  not  entitled  to  a  priority, 
except  to  the  extent  of  reasonable 
aiid  necessary  disbursements  for  the 
preservation  of  the  estate,  .Be  Lewis, 
99Fed.  935;  Re  Heller,  .176  Fed.  656; 
unless  the  State  law  gives  them  a 
preference,  Re  Goldberg  &  Bros.,  144 
Fed.  566.  Contra,  Re  The  Copper 
King,  Ld.,  143  j'ed.  649./ Of.  y,64'i',' 
supra. 

4  See  §  664,  infra. 

8  It  has  been  held  that  a  book- 
keeper is  entitled  to  a  preference  al- 
though he  also  works  for  others,  Re 
Baumblatt,  156  Fed.' 422;  Bell  v. 
Arledge,  C.  C.  A.,  192  Fed.  837;  that 
so  is  a  shipping  clerk.  Bell  v.  Ar- 
ledge, C.  C.  A.,  192  Fed.  837;  a 
lumber  checker.  Ibid.;  a  carpenter, 
who  is  paid  by  the  day,  although 
not  regularly  in  the,  employ  of  the 
bankrupt,  fle.Yoder,  127  Fed.  894; 
a  bookkeeper,  who  also  acts. as  di- 


rector and  treasurer  without  com- 
pensation for  the  latter's  services. 
Re  H.  0.  Roberts  Co.,  193  Fed.  294; 
a  stewa.fd,  althougli  he  was  also  a 
director  and  secretary  and  a  nomi- 
nal, but  not  an  actual,  stockholder. 
Re  Svrain' Co.,  194  FedJ  749;  that 
a  salesman  is  not  entitled  to  a  pref- 
erence for  a  part  of  his  salary,  re- 
taiiied  by '  agreement  as  a  fund,  to 
be  used  later '  for  his  benefit.  Re 
Flick,  105  Fed.  503;  but  that  he  is 
entitled  to  a  priority  for  his  com- 
missions within  the  time.  Re  Dexter, 
C.  C.  A.,  158  Fed.  788;  Re  Fink, 
163  Fed.  135;  that  a,  man  is  noiie 
the  less  a  salesman  within  the, stat- 
ute although  he  supervises  the  in- 
stallation of  what  he  sells.  Re  Roe- 
buck Weather  Strip  &  Wire  Screen 
Co.,  180  Fed.  497;  or  is  manager 
of  a  branch  office,  iJe'Gay,  188  Fed. 
392;'  or  maintains  an  office  at  his 
own  expense.  Re  Dexter,  C.  C.  A., 
158  Fed.  788.  It  has'  been  held: 
that  no  priority  is  given  to  the  coni- 
pensation.  due  for  the  services  of  a 
president  of  a  business  corporation, 
Re  Carolina  Cooperage  Co.,  96  Fed. 
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by  the  laws  of  the  -States  or  the- United  States^  is  entitled  to 
priority."  *  i'     ,M  \       i'  ,  ;  ■ 


950;  or  of  a. manager  of  a  mercan- 
tile corporation,  i^e ,  ^rjibbs-Wiley, 
Grocery  Co.,  96  Fed.  183;  or' of  eon- 
tractors  in  charge  of  a  department 
of  tlie  bankrupt's  factory,  Re  Thom- 
,as  Deutschle  &I  Co.,  182  Fed.  430; 
or  of  the  driver  of  a  wagon .  who 
furnished  .his  own  teg.ni  ;  when^ , .  a 
lump  Slim  was  paid  for  the  services 
of  both,  Spruts  V.  Lackawanna 
Dairy  Co.,  189  JFed.  287.  Irrespec- 
tive of  the  State!  statutes,  those  who 
have  earned  wages  within  the  three 
months  period  are  entitled  to  a  pri- 
ority to  the  extent  of  $300,  Re  Mc- 
David  Lujiber  Co.,  190  Fed,  97 ;  but 
not  over  valid  fixed^  liens  recognized 
by  the  State  .law,  ,J?e  Yoke  Vitrified 
Briclf:  Co.,  180  Fed.  bS;  i?e  Proud- 
ijpot^  123  Fed.  733!  Under  the,  New 
York  statute,  an  attorney  was  giyen 
a  lien  as  employee.  Gay  v.  Hudson 
River  El.' Power  Co.,  178  Fed.  ,499. 
As  to  the  Kentucky  statute,,  see  Re 
Floyd  ^  Bohr  Co.,  200' Fed.  1016. 
As  to  the  Mississippi  statute,,  see 
Re  Monroe  Lumber  Co,,  1^6  Fed, 
252.  Payments  made  during  the 
three  ruontha,  in  the  absence  of  any 
speciiic  agreement,  may  ,  be  applied 
to  arrears  previously  accrued  aiid 
will  not  affect  the  preference.  ,  Re 
Van'Wert  Mach.  Co.,  186  Fed;.'.6p7,. 
Book  accounts  for  supplies  jfur- 
nished  by  the  bankrupt  to  the, la-, 
borers  do  not  cancel,  in  whole  ,or  in, 
part,  any  liens  of  the  mechanics 
who  owe  them.  A  statement  in  the 
proof  that  the  claim  is  for  "wages 
due  deponent  as  clerk  and  manager, 
and  is  a  preferred^  claim,"  is  insuf- 
ficient when  it  is  not  shown  that 
the  wages  were  earned  within  the 
tli'ree  months.  Re  Dunri,  181  Fed,' 
701.    Upon  this  general  subject,  see 


:  Re  Blac^^taflf  .Engineering  Co.,  200 

,,  j;ed,i  10.19.,    A  I5t.ate!  statute  giving 

a  preference  to  wages,  earned  more 

than  three  months  before  insolvency, 

was  not'  followed,  Be -Rouse;  Hazard 

&  Co.,  C.  C.  a:,  91;  Fed. -96;.  but, 

where,  the  State  .statute  gave  a  lien 

,  tpciert^aln  claims 'for  wages  :witlp.jij 

the  prescribed  time,  provided  tliey 

were  filed '  'in  a  specified  office, '  thte 

filed   claims  were  paid   in   priority 

to  those  of  the  same  .class;  not  filed, 

,i.Be,RQUise,  91,  E'ed.,:514;  iJe.Kerby- 

,  |Denfjis  Co.,,C.  C.  A,,  95  Fed.r,116; 

'  Ke  Bjine,  97  Fed.  762.'   In  case  of 

Be    Jones,    100    Fed.    781;     supra, 

§'618.'-" ;■  "'  ■  ",','''' 

6  30  St:  at  L.'544,  563,  §  64,  as 
a,mended  by  32  ,St.  at  L.  797,  and 
by  34  St.  .at  L.  267;  'Re  Iroquois 
Mach.' Co.,  166  Fed'.  ,629;  Re  Amo- 
ratis',;''C.'C.  A.,  178'  Fed.' 919.  '  In 
Minnesota,  the  Statfe  is  eiititled  to 
s'ljch  priority  for  all  indebtedness 
due  to  it.  Re  Western  Implement 
Co.,  166  Fed.  '577.-'  Statutory  provi- 
sions giving  the  State  ,a,  priority  in 
the  distribution  pf  the  assets  of  a 
decedent  dp  'not  give  the  State  a 
priority  in.  bankruptcy.  iS^  iJevlln, 
18i)'  Fed.  170'. '  Such  claims  maybe 
given  a  priority,  although  siicli,'  a 
claim  is  lirSjt  a,sserted  more  than  a 
year  after  the  adjudication  when 
the  debts  have  been  duly  proved. 
Re  Ashland' Stc;el' ^tlb.,.  C.  C.  A.,  168 
Fed.  679.  An  attorney's  lieii  upon 
a  cause  of,, action,  when  given  by  a 
State-  statute,  has  been  enforced  by 
refusing  the  trustee  permission  to 
discon,ti|nue  the  same  without '  satis- 
fying the  attorney's  claim.  Re 
Adamo,  l5l  Fed.  716.,  Vox  reclama- 
tion proceedings,  see  Halsey  y,  Dia- 
mand  Distilleries  Co.,  C.  C.  A.,  191 


649] 


PBIOEITI'ES    AND    £IENS. 


2213 


•  "Olaimis  whicli,'  for  want  of  record,  or  for  other  reasons, 
'  cotild!  not' liave 'been  valid  liens  as  against  the  claims  of  the 
creditors  of  tl^e  banirupt  bhall  not  be  liens  against  his  estate."  ** 
The-  lien  of  an  attachment,  obtained  more  than  four  months 
before  'thfe  filiiig  6f '  the  petition,  ■will  be' recognized.''  The  va- 
lidity of  mortgages,*  chattel  mortgages,'  'aiid  conditional  sates," 
which  ajfe.iLQt  preferential,**,, is  determine,d  by  tbe  ;law, of  the 
State.  "Whenever  a  creditor  is  prevented  from  enforcing  his 
rights  as  against  a  lien  created,  or  attempted  to  be  created;  by 
his  debtor,  who  afteiHvards  becomes  a  bankrupt,  the  trustee  of 
the  .pstate^pf  said  bankrupt  shall;  l!g,.,sjibrogated  ^to  and  may 
enforce  nsueh  rights  of  smiln  creditor  for  the^beniefit  of  the 
estate."  **  "The  right  to  a  preference'  iiiay  be  assighed  with  the 
claim."  ■  An  assignee,  in  insolvency  may  be  allowed  reasonable 


Fed.,  498;  Be  ^^aite-If;(^bbii>^,  Motor 
Co.,  192,  Ppd.',  47 ; ,  ie  McAllister- 
Newgord.  Co.,  193  Fed!  .265 /-.Be  ^o}, 
4a>o|a  .^,'^;Co.,  |0.i,C.  A.,,j3;93  ,JFe,d, 
646;  ,^^'C^,n,field,'b,  C.  A.^,i93  Fed. 
934 ;  Re  Wright-Df!,Ha  H9,rd,ware  Co., 
199  J?ed.'632;  i?e  Swe^ney^  C.  C,  A., 
168  Fed.  612;  ^ier,e  property,  part 
c^:  which  was  subject  to  a  lien,,\?as 
sol^  in,  .gross  uponi ,j^otipe  to  ,  i^e 
lienor  ajid  ,witb(nit  objection,,  ifc^as 
held  that  the  <^oitTt  ^pjuild..nOjt  appor- 
tion t be  ,^am,e  sOj^  as.  Jo  enititle  him 
^  a  priority,  of  payment  oji4of  ^.n;^ 
p,a,rt  thereof.  j.yc}^^mer, -jr.  MoFadgen, 
c'.'C.,  a!,  161  .Fed-.  9i^,,,(See  Key^ser 
V.  We^'iel,  C.V|C.',a'., ',128  S,ed.  281,^ 
62  C.'e."  A.  650,  :^^,-^Ain.,  Br.  |i26. 
Par-tner^ip;  crpfii^rs,  ,have  a,  lien 
upon  psJrtnership  property  .^nd,  a 
right  to  payment  o^up^  of  tiie.same 
prior, j;o  tbat  of,  indlyidu^al  creditors 
ofE,  the  partnership.  Be,  Li^forth,  87 
Fed.  ,'386;,^e  jl!l,ilis,_,,95|,'Fed.'  ^,69;,- Bf, 
Jpne^,,iQ,0  'ji'ed.,'781.j,^  Tlie  faet,:^hat> 
the]  ,partnersl^ip  has  ,115)  a|sete.  does 
ijqt,  c,]iangp,'|l»isjiile,'  Be  Henderson, 
14^  'Fed..j588„^'  See  §  ,f^X8,.,  supra. 
Where' th^,rec?ixpr  and  trusteg  in, 
bankruptcy  perfo,med  .a  ,  contract 
made  by  the  bankrupt,  the  rights 


under'  whicii,  had  been  ^assignec^  by 
the  ba^nkrupt,  jtjie  jirusteg  ,^as  di- 
rected to  pay  to,  the  assignee  the 
motley.  collgc]i«i4!;  ,^^i,P6  ^'p1g,^!U■,)'■- 
nitu^e  Co.,']^88  Fed.  68,6.  ~  \ 
Jeaso  StV.at,  L.  544,  564,  ,565,  § 
^7,a;  Sepurity  Warehousing  Co.  v. 
Hand,  C.  C.  A.,  143  Fed.  32.  Of. 
I  644,  SMpfo, 

">  Be  Crafts-Riordon  Shoe  Co.,  185 
Fed.  Spl.   :,^      I,,     ,,  ,,         ,,       ,.,,,, 

8  Bea;^;  v.'  brr,  C.  C^  A.,  182.  Fed. 

9  Thompson  y.  Fairbanks,  186  ,1J, 
S.  516j,  4,9  L.  ed,  577.  For  , cases 
where  such  in^jtrumentg,  have  been 
sus^ainejd  or ,  set  asldej,  see  ,  §  644, 
su^a.    ,  ,  \  ,..;    ,  jj  ,   J  _, 

,  10  Bryant  v.;  Swo.fford  Bros,  Dry 
Gpl^^Co.,  ,114  'tL-.S.  279,  .^3,,L.  ed. 
997.  For  .cases  .where  sjjchiinstrjji 
m«snts'h,aye  be^eii.  sustained,  or  set 
aside,  see  §  644,  supra.  ,• 

USee  §  644,  supra,  .        , 
,,  W30  gt!'atJ..'544,,564,  565,  §  ;67&, 
Se'e'sitprii, '§,§  643,  644,  '      ,,  ,^. 

'is  Shropshire,,  Wo.odliff  &  Co.  ..y, 
Bush,  2'04'U.,,'s!  .rS6,"5i  L..  ed. 
43,6 ;  ^  Re  Bennfjit,  '  C.  C.  A.,.  153 
Fed.  673.  ,  For  a  case  where  ,th^ 
enforijem'eni    of    such    assignments 


2214 


BAj^KETTPTOT. 


[§!649 


compensation  for  his  services' in  taking  care  oi  the  estate.**.  ■  It 
has  been  held  that  he  will  not  be  required  to  account  in  a  Cburt 
of  Bankruptcy  for  disbursements rin.dde. by  him  niore  ,thanifour 


was  enjoined  m  cojljisive  and  fraud- 
ulent, see  Be  Kyte,  182  Fed.  166.' 
It'  has  been  held  that  an  assignment 
of  wages  to  be  earned  in  the  future; 
made  as  security  for  a  debt,  creates 
no  lien  imtiL they  have  been  earned; 
and  that  where,  prior  to  that,  time, 
the  debtor  is  adjudged  a  bankrupt, 
the  debt  is  extinguished  upon  his' ' 
subsequent  discharge,  and  the  wages 
become  the  bankrupt's  property;  and 
that  pending  proceedings  for  a  dis- 
charge, the  assignee  may  be  enjoined 
from  collecting  or  receiving  the 
same.  Jie  Lineberry^  183  Fed.  338. 
The  filing  of  a  claim  and  the  re- 
ceipt of  dividends  upon  its  full 
amount  may  be  treated  as  a  waiver 
of  the  creditors  security.  Re  Fisk 
&  Robinson,  185  Fed.  974.  Where 
the  elairiiaht  had  elected  to  waive 
the  tort  and  prbve  his  claim  upon 
an  implied  contract  arid  has  par- 
ticipated in  a,  creditors'  meeting 
after  such  proof  of  claim,  he  was 
not  allowed  to  withdraw  the  same 
and  apply  for ,  the  return  of  the 
goods,  Standard  Varnish  Works  v. 
Haydoek,  0.  C.  A.,  143  'Fed.'  318; 
but  proof  of  a  claim  for  the  price 
oi'  goods  is  not  a  waiver  of  a  pre- 
vious action  for  the  recovery  of  the 
specific  property,  Mould  v.  Import- 
ers and  Traders  Nat.  Bank,  72  App. 
Div.  '(N,  Y.)  30,  33.  It  h?,s  been 
held:  that  there  is  no  such  waiver 
by  petitioning  the  court  of  bank- 
ruptcy for  the  appointment  of  a 
receiver  when  the  petition  sets  forth 
that  certain  property  in  the  bank- 
rupts possession  was  the'  property 
of  the  petitioner  and  the  bankrupt 
was  also  largely  indebted  to  it.  Re 
Pierce,  C.  0.  A.,  137  Fed.  737;  nor 


,  by ,  a,ttending  -a  meeti^^g  ^of  crpdi^pifs 
to  dispuas  a  composition  and  not 
asserting  the  right  of  reclamation 
until  subsequently,  Re  Xoll;- 102  Fed. 
79. .' "Gf.'  §  647,  •  sUp¥di  that  a 
lienor,  ,  does'  pot . ,  waivp  -j  }iis  \ ,  ilien 
by,  surrendering  po^se^ion  ;to  a 
,  receiver  in  banTsrupiiey,'  Re  Endlay, 
''C'  0.  A.,  192  Fed.  762-  (a  chattel 
mortgage)  ;  but  that  alienor  cannot 
object.  .ta,tli6  payment  of  %  felaimant 
to  a  prior  lien  after  noticejby  the 
trustee  without  olijection  to  liim, 
Re  Torchia,  C.  C.  A.;  183  Fed.  576; 
arid  that  creditors  are  estopped  by 
laches  from  objecting'  to  the  pay- 
ment of  claims  under  orders  giving 
them  priority;  Ibid.  But,  it  has 
been  held  that  the'  lender  of  money 
to  a  bankriVpt,  for  tie  express  pur- 
pose of  paying  such  claiiriants,  is 
iiot  entitled  to  be  subrogated'  to  the 
priority  of  those  who  are  thus  paid, 
Re  General'  Automobile  &  Mfg.  Co., 
C.  0.  A.,  ih  Fed.  525';'  J.  P.'  Brow- 
der'&  Co.  v:  Hill,  C.  0.  A.,  136"  Fed. 
821;  Bell  V.  Arledge,  C.  C.  A:,  192 
Fed.  837;  even  when  the  bbrrower 
agrees  that  he  shall' liare  sucli  right 
of  subrogation,  .T.  P.  Browder  &:  Co. 
V.  Hill,  C.  C.  A.,  136  Ted,  821.  But 
see  note  23' Mi/ra.        '  '      . 

14  lie  Chase,  C.  C.  A.,  iZi  Fed. 
753;  Re  Pattee,  143  Fed.  994.  See' 
Louisville  Trust  Co.  v.  Comingor, 
184  XJ.  S.  18,  46  L.  ed.  413^  Where 
he  was  paid  for  services  subsequent 
to  the  filing  of  the  petition  in  bank- 
ruptcy, his  commissions  were  ad- 
justed in  aficordance  with  the  Bank- 
ruptcy 'liavp,  and  the  State  statute 
was  not  followed.  '  Re  Stewart,  C. 
C.  A.,  179  Fed.  222.  Contra,  Re 
Mays,  ll4  Fed.  600.    '  '  '      ; 
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DipntM'  before  the  iiistitution  of  the  bankruptcy  proceedings.** 
A  lawyer,  who  has  a  claim  for  proffessi'ohai  advice  and  services 
rendered  tto  an  assignee  'in  insolV^bncy,  when  the  assignment 
provides  that  thd  costs  and  expenses 'of  administering  the  trust 
shall  be  first  paid,  is  not  entitled  to  prove  the  same  as  a  pre- 
ferential claim  against  the  estate  of  the  bankrupt;  but,  so  far 
as  the  assignee  might  be  credited  for  the  paymeiit  of  the  claim, 
it'lhay  be  preferred 'iii  the  right  of  such  assignee."  A  claim 
for  professiona.1  services  td'the  assignee  in  resisting  an  adjudi- 
cation of  lihvoluntary' bankruptcy  was  disallowed  as  a  preferrfed 
claim."  A  claim  for  serviceS'to'the  balikrupt  for  drawings  the 
assignment  may  be  proved  as  an  unsecured 'claim,  but  is  not 
entitled  to  any  preference."  Orders  of  the  State  court  subse- 
quent to  the  adjudication,  jitoviding'  for'the  compensation  of 
receivers  iil  ihsblvency  proceediilgs  and  their  attorneys,  will  be 
disregarded.*'  It  has  beeil  held  that  a  receiver  appointed  by  a 
State  court  for  an  insolvent  corporation,*"  or  for  a  partner- 
sMpt,**  is  not  entitled  to- compensation  for  his  services' or  dis- 
bursements, which'  have  not  benefitted  the  estate.  Allow'ances 
to' the  attorneys  of  bankrupts,  and  of  their 'receivers,  trustees' 
and  creditors  are  subsequently  considered.**         ' 

It  has  been  held,  that  a  parol  assignment  of  choses  in  action 
as  security  by  a  bankrupt  prior  to  the  bankruptcy  may  be 
established  by  the  testimoiiy  of  the  parties  alone  where  such 

iSiBe  Carvpr,  113.jj;ed..l38i,  has  no  liennpoji  the  assets  for  his 

16 ..Randolph.  V,  Scruggs,  190  U.  S.i  seifvices,  although  the  agreement  by 

533,    47    L. \edi    1165;    /<e  Marble'  the  bankrupt  made,  wthin  the, four 

Produ(!ts,,Coi,,,199  Fed.  668^    ■;     .  nionths?  period  so  provides,  .jinless 

.  W  Jbid.,.  iSe  Stewart,  C.  C.A.,  .179  the  jnenibers  of '  the  committee  are 

Fed, -232.  .     I   .  \  insplyenti    Ife  (Jrave  &  Martin  Co., 

"Ibid.    ■- ■  C.  C.  A.,. a 83  Fed.  768,. 

ii9i/e^.iEogers,   116   Fed. -435;   Re         i^Infra,    §.  665.:      Where    there 

Standard   Fuller's)  JEarthfCoL,',  186  was   no   express  ,  contract,,  but- the 

Fed.  578.  insolvent    and    the    attorney  ■  both 

**7?e  Jj  H.  Alison   Lumber!  Co.,  expected  that  the  latter  would.be 

137  Fed.  643.    When  they  have  been:  paid  for  his  sei-vices  out  of  the  pro^' 

beneficial  to  the  testate,,  I  they  are  al-  eeeds  of  a  foreclosure  i.suit,  it.  was 

lowed   a  preference.     2?e   Standard  held!  that  that  was  equivalent , to  an 

Fuller's  Earth'  Co.,  186  red.;578.'  equitable  assignment..  Re  Coney  Is- 

81  TJe  Rogers  (StStefani,  156i  Fed.  land   Lumber    Co.,    199    Fed.    803. 

267..;  It  has  been  held  that  an  at-  There    the,   attorney,  was    allowed, 

tol-ney   for   a   creditors'    committee  $200:for  collecting  about  $690,       .' 
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,  testimony  is  uncontradicted  and  credible,  .the  witnesses  ajp  n(?t, 
impeached,  and  there  are  no  circumsfjances  which  cast  doubt.. 
upon  their  truthfulness;.,andi,that,  ,in<  the  absence.of  ;a,  State 
statute  to  the  contrary  it  will.be  sustained.*' ,.,  It ; has  , been; held; 
that  the  question, whether  a  claima,nt  is  entitled  to  priority  of 
payment,  on  the  ground  that  the  trustee  , has  received  money 
held  in  trust. for  the  former  by  the  banki;upt,  is  n,qt;  a. question 
to  ibe  determined  by  the  priorities;  under  the  State, in^ol;»;e,ncy,, 
law;^  that  where  a  creditor  claims  priority  of  payqient  of 
notes  held  by  him,  which  are,  also,  a  lien  on  ,other  property  not 
in  the  custody  of  the  court, :  an ,  order  fgr  the  payment  of  his 
claim  may  be-  conditioned,  ijpon,  his.  transfer  Qf  the,  notes  to. .the 
proper  officer  of  the  court  fori  the  benefit  of  the  whole,  estate ;,  ,"* 
and  that  where  the  estate  is  insufficient  to  pay  in  full  alj.claijns; 
entitled  to  a  preference,  the  court  may  appprtion  the.  prefer- 
ences as  equity  requires,  with  regard, to  the  responsibility  of 
the  claimants  for, the  depreciation  pf, the,, estate.f^  Tlip  lienor 
may  lose  his  priority  for  lajjh^es,*''  ,A,  petitioner,  "who,;  united, 
a  prayer  for  the  payment  of  taxes  and  assessments  by, a  trustee; 
with,  one  for  ; permission  ^  to  foreclose,  a  mortgage,  or,  in  the 
alternative,  that  the^.  trustee ,  sell  the  property,  was  allqwedi  to 
amend  his  petition  by  striking  put  the  two  ,la,tter  prayers.*' 
The  cases  where  a  trustee  in  bankruptcy  may  have  liens  set 
aside  have  befen  previously  discussied.*' 

83  Union  Trust  Co.  v.  Bulkeley,  C.  &  Postel,  169  Fed.  668;   Re  J.  M. 

C.    A.,    150    Fed.  ■  SIO.      For    parol  Acheson  Co.,  0.  0.  A.,  170 'Fed.-'427 ; 

agirefements  for   subrogation   to  the  Be  MoCord,  C.  C.  A.,  174  Fedi  820; 

lenders  of  money  to  discharge  en-  Burgoyne  v.  MeKillip,  C.  C.  A.,  182 

cumbrances    that    have    been  .'sus-  Fed.  452;   Be  City  Bank  *of  -  Dowa- 

taihed,  see  Be  MacDougall,  175  Fed.  giaii,  186  Fed.  250 ;  Gay  v.  Hudson 

400;  Be  Lee,  C.  C.  A.,  182  Fed.  579.  River  El.  Power  Co.,  190  Fed.  773; 

Contra,  J.  P.  Browder  &  Co.  v.  Hill,  Be  M.  E.  Dunn  &  Co.,  193  Fed.  2l2; 

C.  C.  A.,  136  Fed.' 821.  Be  Manistee  Watch  Co.,   197  Fed. 

24  Smith  V.  Mottley,  0.  O.  A.,  150  455;  Be  Stewart,  C.  C.  A.,  178  Fed. 

Fed.  266.     For  cases  where  it  was  463. 

held  that  there  was  no  such  priori-  *5  Man'sur  v.  Dupree,  C.  C.  A.,  150 

ty,  see  Block  v:  Rice,  167  Fed.  693;  Fed.  329.           ^                    •  •  . 

Clarke  v.  Rogers,  C.  C.  A.,  183  Fed.  26  Re  Grignard  Lithographing  Co., 

518;   Be  Dorr,  C.   C.  A.,   196   Fed.  158  Fed.  537j 

292.     For  liens  created  by  an   im-  a'' Be  Klapholz,  113' Fed.  1002;  iJe 

plied  trust  or  by  a  breach  of  trust,  Torchia,  185  Fed.  576. 

see  Carpenter  v.  Southworth,  0.  C.  88  Re  Wellhbuse,  113  Fed.  962. 

A.,  165  Fed.  428;  2Se  Bruhsingj  Tolle  i9>8upra,  §-644.     Upon  the-bank- 
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§  650;  Exemptions  oJF  bahktupt  property.  "This  ^  act 
shall  not  afffecf' the '  allowance  to  bankrupts  of  the  exemptions 
which  are  prescribed'  by  the  State  laws  in  force  at  the  time  of 
the  filing  of  the  petition  in  the  State  laws  in  force  at  the  time 
of  the  filing  of  the  petition 'in  the' State  wherein  4;hey  have  had 
their  domicile  for  the  six  months  or  the  greater  jportionr  thereof 
immefiia^tely  preceding  the  ;&ling  of  the  petition."^'  This  sec- 
tion is  constitutional.*  In  determining  the  bankrupt's"  rights 
of  exemption,  the  construction  placed  by  the  highest  court  of 
the  State  upon  its  statutes  will  be  followed  by  the  Court  of 
Bankruptcy.*       "  "  '      "''    ''  ■  ' 


ruptcy  of  \  a  inemtei;  of  a  stock 
e^cEangp  q]f  pt];ier  exchange,  the 
distribution  of  the  proceeds  of  his 
membership  is  distributed  in  ac- 
cordance -with  the  rules  of  the  ex- 
change. In  the  ease  of  the,  New 
York  Stock  Exchange,  they  are  ap- 
plied, first,  to. the  payjneqt  o^'the 
menjber's  indebtedness  thereto ; 
next,  to  claims  arising  against  him 
ouif  of  transactions  ^  on  the  4oor 
.thereof;  "third,,  to, Jqaiig,  fr.Qmi^mem- 
bers;  and,  lfl,stly,l  ,tp^  his  ,,^ers,] 
creditpiTS.  Re  Gregpry,  C.  G,.A.,  ?7 
LJl.A.(N.S.),  613,  174  Fed,-  629. 
For  Mens  iheld  by  the  customers 
of  bankrupt  ■  stock  brokers  ~-against 
them,  see  Kichardsoii  v.  Shaw,  209 
tJ.  S.  365;  Be  Jacob  Berry  &  Co.,  C. 
C:  A.,'174  F«id.  409;  Re  T.  A.  Mc- 
Intyre  &  Co.,'  C.  C;  A.,  181  'Fed. 
955;  s.  C',  a  C.  A.,  181  Fed.  960; 
Re  Jaiii^s  Carothers  &  Co.,  182 'Fed. 
501;'S.  C,  192  Fied.  691';  iSe  BroWi, 
C.  C.  A.;  175  Fted.  Y69;  s.'  c,  C.IC. 
1.;  184  Ffed.'454;''s.  c.;"l89''Fed. 
432;  S.  C,  189  Fed.  440;  S.  C,  189 
Fed:  442;  k.  C.,  C..C.  A.,'i:93'Fe'd. 
24(;'B:.'o.,''b.  C.  A.,  19,3  Fed.  30.  "  ' 
'I  M  'iso  St.  at 'i..  544,  548, 
§  6.  The  subsequent  removal  of  the 
bankrupt  from  the  Staie'doel  not 
forfeit    his    claim    to    exemptions 


given  by  the  State  statute  to  resi- 
dents thereof.  Re  Dpnahey,  176 
Fed.  458.  A  bankrupt  is  not , enti- 
tled to  (Esxemptions  out  of  property 
which,  before,  the  bankruptcy  pro- 
ceedings,! lie,  conveyed  to  a  creditor 
as  a  preference  or  in  fraud  pf  cred- 
itors, although  it  was  subsequently 

:rBeoYered  by  the  trustee  or  surren- 
dered to  the  latter..  Re  Wislmefsky, 
181'  Fdd.  896.  Qontra,  Re  Soper, 
173  Fed.  116.  A  claiin  to-  ani' ex- 
emption in  a  life  insurance  policy 
was  not  lost  because,  after  theladjiSi- 
dicaiioii'  of  bankruptcy,  thfs'liank- 
rupt's  Vife,  whom  he  had  made  the 
payee,  obtained  a  divorce.  Re 
Orear,  C.  C.  A.,.  189  Fed.  88S;  libr 
because  he  bought  the  ptop'erfy 
which  he  claims  as  exeinpt  in  view 
of  bankruptcy  without  intending  to 

'pay  for  ihe  satne,' iJe  Hammonds, 
19^  Fed.  574."  i"or  t^e  disaHow- 
aiice  of  an'  exemption  in  a  hotae- 
stead  fraudulently  bpught  in  view 
of  baiikruptcy,  see  Re  Gerb'er,  Cl  C. 
A.,  186  Fed.  693.  '    '    ' 

2  Hanover  Nkt.  Bank  v.  Miij^ses, 
186  U.  S.  181,  4'6  li.  ed.  1113;  "Hur- 
ley'v.  Devlin,  151  Fed.  919. 

s  fie'  Sullivan,  C.  C.  A.,  148  Fed. 
815..    See  also  supra,  §477;  Sellers 

'■i;- BeiT,  k:.  e.  a.,  94  Fed.^801;  Re 
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In  the  absence  of  fraud  or  the  insqlveiicy'^of ,  a  firm 
at  the  time  ;  of  its  dissolution,  ,  the,  partner  ,  to  ^  whom  its 
assets  were  transferred  does  not  lose  his  fright  .tp.aii  exemption 
in  bankruptcy  proceedings  shortly  there;af^er  i^istituted; ;  *  liut 
a  pretended  dissolution  with  the  intention  of , -allowing  him  jtp 


Petersen,  95  Fed,  417;  Re  Tilden, 
91  Fed.  500;  Tfe  Steele,,  98  Fed,.  78;' 
Re  Pope,  98  Fed.  722;  Be  Woodard, 
95  Fed.  260;  Re  McCutcheB,  100 
Fed.  779;  Re  Coffman,  93  Fed.  422; 
Re  Smith,  96  Fed.  832;  Re  Buelow, 
98  Fed.  86;  Re  Hoag,  97  Fed.  543; 
Re  Jones,  97  Feji.  773;,  fle  Sloan, 
135  Fed.  873;  Re  Wunder,  133* Ted- 
821;  Re  Eenda,  149  Fed.  614;  Re 
Castleberry,  143  Fed.  1018;  iSe 
Downing,  148  Fed.  120;  Duncan  v. 
Ferguson-McKlnney  Dry  Goods  Coi., 
CO.  A.,  ISO  Fed.  269;  Re  Novak, 
150  Fed.  602;  Re  Eash,  157  Fed. 
996.  See  Re  Rice,  164  Fed.  589 
(Pennsylvania);  Re  Maxson,  170 
Fed.  3S6  (Iowa)  ;  Re  Dobbs,  175 
Fed.  319  (Georgia)  ;  Re  Johnson, 
176  Fed.  591  (Minnesota)  ;,iee  Rip- 
pa,  180  Fed. .  603-  (Florida)  ;  Re 
Baker,  C.  0.  A.,  182  Fed.  S^2;  Re 
Carlon,  189  Fed.  815  ( South  iPaJco- 
ta)  ;  Jennings  v.  Xyiljia^  ,A.  Stan- 
nus  &  Son,  C.  C.  A.,  191  Fed.  347; 
Re  Rainwater,  ,191  Fed.  738  (Mis- 
sissippi) ;,  Re  Andrews  &  Simonds, 
193  Fed,  776  (Michigan)  ;  Bank  of 
Nez  Perce  v.  Pindel,  C.  C.  A.,,  193 
Fed.  917;.  Re  D^cks,.  198  Fed.  293 
(Georgia)  ;  Re  I.  S.,  Yickerman  & 
Cp„  1R9  ;Fed,  589  (Soutli  Dakota). 
It  has  been,  held:  that  the  Federal 
court  iS;  not  bound  by  a  statement 
in  the  opinion  of  a  State  court, 
which  is  not  essential  to .  the  deci- 
sion, i?e  Sullivap,  C.  C.  A.,  148  Fed. 
815;  and  that  a  provision  in  a  State 
statute,  "lihat-the  proceeds  or  avails 
of'  all  life  insurance  shall  be  exempt 
fj-om  all  lialpiljty  for  any  debt,"  will " 


be  followed.  Holden  y.  Stratton, 
198  'p:  S.,  202,  49'.L'  ed.  1018^  re- 
vefsiVig  Rie  Holden,  0.  C.  A., '  11*4 
Fed.  650.;  It  has  been  held  that  the 
State .  statutes  a,utborizingj-  exemp- 
tions of  life  insurance,  are  not  in- 
validated by  the  provisidns  oif  the 
Bankruptcy  Lap  (§  70ai^  subd.  5) 
upon  ihat.subject.  Be  Joli'naon^  176 
Fed.  591;  Be  Carlon,  189  Fed.  815. 
See  authorities  cited  supra,  §  643. 
Where  the  State  statute  provided 
iliat  no  property  "while  in  the 
hands  of  the  vendee  shpuld  be  ex- 
empt from  execution  for  debts  con- 
tracted for  the  purchase  thereof,  the 
bankrupt,  who  held  the  property  at 
the  time  of  the  institution  of  the 
bankruptcy  proceedings,  wjia  riot  al- 
lowed an  exielilption,  silthoitgh  the 
^oods  werS  subsequently  sold  by  the 
trustee.'  Mullinix' 'V.  -  Simon,  C.  G. 
A.,  lS6  Fed.  775i  '  An  order  oflithe 
Court  of  Bankruptcy  upon  the  re- 
port of  a  ti'usteeisetting!  aside  prop- 
erty as  icxemptiisi  res  mdjud,ioQ,ta,  in 
thet  State,  and  Federa,l  .courtg,  asjto 
all  creditors  who  had  proper  notice 
of  ;the.  bankruptcy  ;pr(}p^edings.  .  Re 
Tuinbull,  106  Fed.  667.  It  has  been 
;held_that,  a  judgment  ,oJ  ,;1;l;e.  State 
coiu;t:  asi  to  tjie  right,, of  exemption 
upon  the  same  prpperty  is, binding 
upon  the  Courl;  of  Bankruptcy, 
Smalley  v,  Iiaugenour,  ,196  U.  S.  ,93, 
49;L.  ,ed.  ^00;  unless  it  has  nq  ju- 
risdiqtiqn  ,of  the  ^case,  JBe  Rho^e,s, 
109  Fpd.   117^,  Be  Eash,   157  ped. 

996.  V,',  \.  ;''!  '"   "', ,     7 

*Re  Xol'ber,  193  Fed..'28i. '     ,  ' 
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claiiH  an 'exeraptiw  in 'batilrt'upfcy  from  tlie  firiri  asset's,'  or  an 
abandonineht  of  Ihe'  firm  by  ^the,  other  partner  without  any 
actiial  dissolution,*  is  ineffectual' as ;  against  partnership  efedi- 
tqi's.''^  The  provisions '  of  the  Bankruptcy'  Act  control  as  to 
the  timie'and  manner  of  thfe  claim,  award,  'selection,  and  setting 
apart  bf  the  'exemptions!'  The  Cotirt'of  Bankruptcy  has  juris- 
diction to  determiiie  the  amount  of  the  fexeniptioris  to  'which 
the  bankrupt  fsbntitled'*  b'iit  notto  administer  the  same.®*  Ex- 
erhpt  property  is  nb  'part  of  the  estate  in  bankruptcy  and  its 
title  doe's  not  paSs  to  the  trustfee',®"  but  where  process  is  necessary 
to'  segregate  thei  parts  which  are  exempt  from  those  which  are 
not,  the  Court  pf  Bankruptcy  has  jurisdiction  to  regulate  the 
tiine'and  manhei-'of  the  same."    ''  '     "    . 

'^'  It  is  llie  diaty' Bf"thd,'T;rus"te'es  to  "set  apart  the  ba,nkrupt'^ 
exemptions  and  report  th^'itemsaiid  estimated  value  thereof 
tb'the  (Jpuft'  as  somasprabticable  after  their  appointment."  ^^ 


,6  Re  Ahrainsy  193  iElMi  <  27  l.'i  o    :      . 

r  '  As  to  the  exemptions  •  of  _  part- , 
ners,'  gee  Re  Rutland  Grocery  Co., 
189  Fed.  WS;-Rei.  &.' Vrckerman 
&  Co.,  199  B'ed.  589.  An  omission 
l?yja  bankruptito  keep  a  full  account 
of  the  sales  made  by  him  in  a  busi- 
ness whicE  the  creditors  permitted 
hirii  to  !  continue  after  the'  petition 
had  been  filed  and  before  the  trustee 
wa'^  electedy  w^as  heidj  not4'd  besiich 
misbondiict  as  to  deprive  hiiri  of  his 
right  td  an  iexeniptioni  iffe  McUlfa, 
I'Sg  I'ed;  2S0.1  But  see  JJb  D'dn'sbn, 
195'lFed.i857l     >  '■■>  -'fj-i  *^'.  i  ■'■  •'•-'> 

iRe  Oulwell,  leSiSFed.  828;.  iBe 
Andrews  &  Simond's,  193  (Fed.'7l7ff.'' 

9McGaihari  v.  Andei-soin,  C.^'C.'A., 
113' Fed.  laS;'  ItJHas 'been  held' that, 
where  a  jbamHr iipti  dies-  pending^  ithe 
banfcrujptoy 'i  proceeding^  seized  iof 
■land-  in '  different  iStates,  the'<06urt 
of  'Bankrulptijyi,  jri  whidh  the  pro> 
btlddinga  are'-ipeilding,  i&as'  exdliiiEfive 
jurisdiction  to  determine  iVS  right 
of  the  widow  to  dower  in  all  such 


land.     Hurley- V.  Devlin j   ISl  Fed. 
919.;  .See.. wpr»,§§  608,  6,13.   ,.      , 

SaLpckwood    V.    Exchange    Bank, 
190  U.'S.  294,  47 't.  ed.  Idei. 
' "Slilbid.  -i   '-■''   '■'■  ■'    '   '■■' 

10  Bank  of  Nez  Perce  v.  Pindel,  0. 
C.  A.,  193  Fed.  917.     '        '        •'■  ' 

1130  St.  at  L;  544,  557,  §  47;  Re 
Friedrich;  C.  C.  A.,  100  Fed.  284; 
Re  Dilter,  100  Fed.  ;931 ;  JSe  Oamip, 
91  Fed,  745 ;:  JSeiiWoodard,  95  Fed. 
955;  Re  Grimes,  96 -Fed.  529;  Re 
McBryde,!  99  Fed.  686;  Re  Me^- 
Cutohen,.l00  Fed.^  779;  Re  Smith, 
93  Fed;  791.  It  has  been-  said  that, 
when  no  •  trustee '  is '-aif^ointed;'  the 
court  sets  tapartlithe-  exemptions. 
Smalleyv,  Laugenonr,  196  U.  S.  93, 
97,  49  L.  ed.  400;  iSe  Wi  C.:  Allen 
ife  Co;,  -184  Fed.  1 6201  ■  'This  duty 
cannot  be)  perfornied  By  jainy  other 
partyi.  -  It' as  wholly  anii  entirely  thte 
duty!  of  the.  trustee, -and  any' agree- 
ment on  the  parti  of  the  bankrupt' or 
the*  creditors  thait  'the-  exemptions 
shall,  be  I  allotted  ihiany  othel'  man- 
lier   than  :  that   ■preseribed   by   the 
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"The, trustee. sliall,  immecliately  upon  entering  upon  ]ji^, duties, 
prepare  a  complete  inventory  of  all  the  property  of  .tjie,;b,axik- 
rupt  that  comes  into  his  possession.  The  trustee  shall  make 
report  to  the  court,  within  twenty  days  ,af|te.r;, receiving  the 
notice  of  hisr  appointment,  of  the  articles  set  pS'  to  th^h^Tok- 
rupt  by  him,  according  to  the,  provisions  of  the  forty-seventh 
section  of  the  act,  with  the  estimated  value  of  each  article,  and 
any  creditor  may  take;  excepljions  to  the  determinajtiqn  .of  r  thie 
trustee  within  twenty  days  after,  the  filing  of  the  report.  The 
referee  may  require,  the  exceptions  to  be  argued  before  him, 
and  shall  certify  them  to  the  court  for  final,  determinataion  at 
the  request  of  ^ith^r  party."  "  Where  the,  bank;rupt's  land' 
is  encumbered  by  mortgages,  it  has  be,en  held  tbat  the  Court  of 
Bankruptcy  may  sell,  the  same  and  ajlot.. the  bankrupt,  his  home- 
stead exemption  out  qf  the, proceeds,**  whJLch  must  b^, paid,, to 
him  and  cannot  be  paid  to  the  mor^agee,  althougb,  the  mort- 
gage covers  the  homestead  besides  other  property.**  Where 
the  property  is.  sold  by  a  .receiver  or  trustees  in  bankruptcy 
after  the  bankrupt  has  seasonably  claimed  his  exemj)tion  **  or 
before  he  has  had  due  opportunity  to  claiiri  or  seleC|t  the  same,*^ 
or  where  the  trustee  has  wrongfully  refused  to  spt;  the  exemp- 

bankruptcy   law,   or,  through   other  Grimes,    :  96     Fed;     529,     634,     pejr 

agencies  than  that  of  the  trustee  of  Ewart;  J. 

the    bankrupt,    is    a    nullity."      iSfe  18  General  Order  XVII. 

Grimes,  96  Fe^d.  529,  531,  532,  per  iSiSe  Paramore  &  Kicks,  156  Fed. 

Ewart,   J.     "When   the  exemptions  208. 

are  formally  set  apart  by  the  trus-  l^  Be  Paramore  ifc-Eicka,  156  Fed. 

tee,  and  affirmed  by  the  court,  the  211.     But  see  Re  Sloans   13S   Fed. 

title  of  the  bankrupts  then  becomes  873 ;  Be  Eenda,  149  Fed.  614.      ■• . 

superior  to  that  of  the  trustee,  and  isjjfg    Sloan,    135    Fed.    873;    Re 

absolute;     After  the  exempt  prop-  Renda,  149  Fed.  614;  Dunlaip  Hard- 

erty   has   been   designated   and   set  ware  Co.  v.  Huddleston,   C.   C.  A., 

apatt  to  the  bankrupts  by  the  trus-  167  "Fed.  433 ;   Re  Finklestein,   192 

tee,  it  has  been  administered,   and  Fed.  738.    In  the  distribution  of  the 

has  passed  out  of  the  possession  and  proceeds  of  the  liea  of  a  landlord 

control   of   the   Bankruptcy   Court.  or  other  person,  it -willi  be.  giiren  pri- 

The  trustee  has  no  further'  concern  ority  over  the  claim,  of  exemption, 

with  it,  nor  has  the  court  any  juris-  if  this   is  authorized  by  the  State 

diction    to    defend    such. :  property  law;.     Be  High-field,  163  Fed.  924., 

from  adverse  claims  or  lifens  that  i«iSe   Andrews    &  ;Siimonda,    193 

niay  or  may  not  be  extinguished  by  Fied.-  776.                              . 

the    bankruptcy    proceedings."     Be  : 
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tions  apart  and  to  report  thereupon,"  the,laan;ki:upt.:will  be  al- 
Ipw^dj^Jiis  exemptions  out;  of  the  proceeds,  even  when  he  has 
con^ente.^;  to :  the  sale."  .  After  the  property  had  heep.  set  off 
'as,  an  exempted  homestead,,  jt  was  held:, that  the  court  had  no 
power  to  aell  the,  same  si^bject,  to  th^  egtaiO;  of  th^  bankrupt, ^^ 
And,  inis,uchj  a  case,  it^hag  fcee?!  ,hel<i,  th^t  thp  claims  of  credi- 
tors, as  regardg;  whom  the>  bankrupt  has  waived  his  exemption,^" 
au4  claimS;  which,  by  the ;  State, .statute,  take  priority  ,to  , the 
exeniptions,^^:  m^gt ;  first  be  pai^ ,  out  of'  the  ;f;und..  , ;  ^ 

,:T;he  exemptions  should,  be  claimed  in  tie  SQhedules,  wMcli 
the, apt  requires  to  be  filed  within  ten  days  after  a  petition  in 
voluntary  bankruptcy  or  an, afi judication, in.  involuntary  bank- 
ruptcy. ^*  .Otherwise  they  are  usually  waived ;  ^*  but  an  amend- 
ment of  the:  schedules  may  be  allowed  so  as  to  .cure  a:  defect 
in ; the  claim  for  exemptions,**  and.  even,  it  has  beei;C,held,,  to 


V  Re  Finklestein,  192  Fed.  738., 

18  Re  feenda,  149  Fed.  614.  .  An 
agreement  'to-  that  effect  between 
the  i  bankrupt  and  truatee;  was  ap- 
proved. ..Re  Hutchinson,  197  Fed. 
1021. 

'.  19  Sullivan  v.  Mussey,  C.  C.  A-i^ 
184  Fed.  60j  affirming  Be  Mussey, 
179  Fed.  10a7.    '     .     .,.-.'     r 

eoRe  Sloan,  135  .Fesd.  873;  ,226 
Henda,  149  Fed.  614. 

81  Re  Eenda,  149  Fed.  614,,       . 

28  30  St.  at  L.  544,  §  7.  ^  claim 
«f  "three  hundred  dollars  cash  Irom 
-the  proceeds,  ,as  provided  by  the  ex- 
emption law  of  Pennsylvania,  or 
atQck  to  the  value  pf  three  hujidjjed 
■dollars,  to  be  set  ^sid,e  by  , the  ap- 
praisers, as  provided  by  jlaw,"  was 
lipid  to-be  sufficient  in  form  where 
the  assets  consisted  of  merchandise. 
JRe  Kelly,  199  Fed.  984^         ., 

.asije  W.  ,S,  j;eniiings,',&  ,jtlo'.,  166 
Fed.  639;  Re  llarrington,  200  Fed, 
IfllO;  Re  Gerber,  G.  C.A.,  186  Fed, 
693.  Where  the.,  bankrjipt,  failed 
tp,  file  his  claim  .for  ej^emptions 
T^ithin, that  time  and  before  the, sale 
of  his  assets,  the  State  law  .requir- 


ing exemptions  to  be  .claimed  bpforg 
such  a  sale;  It  was'  held  that  he 
waived  the  same,  although  he  ap- 
peared and  objected  to  the  order  for 
thei  s,ale,  upon  the  ground  that  h,is 
exemptions  had  not  been  allowed  to 
him.    .Be  Wunder,  133  Fed.  821. 

a  Re  Berman,  140  Fed.  761,  wherb 
the  State}Statute  required  a.descrip- 

„tiojl  of  the  property,  as  to  jyhich  an 
exemption  was  claimed,  and  it'  was 
held  that^  after  a  sale,  tlje  bankrupt 
might  ameaid  his  schedules  so  as  to 
claim  the  exemption  fromi  the  pro- 
ceeds.      It     has     been     hel,d     that, 

,  when  a  general  ,claim  of  an  exemp- 
tion is,  made,  the  failure  of  the 
bankrupt  to  specify  the  articles, 
which  he  claimed  to  be  exempt,  did 
not  prejudice  him.  Burke  v.  Guar- 
antee title  &  Trust  Co.,  C.  C.  A., 
134  Fed.  562,  where  the  claim  yf&s 
ttat  he  shpiild  be  allowed,  under  a 
state  statute,  $300,  to  be  set  off 
from  the  stock  in  trade  of  his  busi- 
ness, consisting  of  "shoes  ^nd  slip- 
pers, and  men's,  women's  and  chil- 
dren's shoes  and  slippers,  as  set  out 
in  sche.dul,e  B,,  No.   2,   under  heiad 
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insert  an  'exeiiiption  riot  pre-fiously  dairiited;^'  but'  not' after  the 
discharge.^^  The  withdrawal  of  a  claifn  tb  an;  exemption  is  a 
waiver  of  the  same,  which  cannot  subsequently '  be  revoked,*'' 
except  under  the  most'  extraordinary  circuriistarices'.  It  has 
been  held  that  the  trustee  may  exdept,  on  behalf  of  the  creditors, 
t^'an  allowance  for  an  exeriiptiori  on  the  ground  of  fraud,  which, 
under  the  State  statilte,  is  a' ground  for' forfeiting  the  same!** 
A  bankrupt,  as  well  as  the  creditors,  has  the  right  to  exciept 
to  the  trustee's  report.*'  After  the  expiratioii  of  the  twenty , 
days  of  limitations  prescribed  by  the  general  order,  objections 
canriot  be  filed,  and' it  has  been-hfeld  that  Abjections  previously 
filed  canriot  be  amended  by  adding  additional  grtiunds  to  the 
same.**  It  ^eems  that, the  exceptions  to  the  report  of  the  trus- 
tee setting  aside  the  exceptioris  need  ndt  be  verified.'  The  bul7- 
den  of  proof 'to' establish' that  an  article  is  ^xeriipt  ordinarily 
rests  upon  the  bankrupt.*'  It  was  held  that  the  acceptance,  _by 
the  ipankrupt,  of , so  much  'of  a  referee's  order  as  allowed,  hrni 
exemptions  of  personal  property;  did  not,  preclude,  him  from 
appealing  ■  f rorii  another  by  the  same-  order,  which  affected  his 
right'td  the  exeriaptidri  of  a  homestead.**  It  has  been  held  that 
exempt  property  may,- fee,  charged  with  the  actual  expenses  for 
the  storage  of 'the-  same,**  and  also,  for  ;the;  statutory  fees,** 
pending  the  proceedings  necessary  for  its  separation  from  the 
assets  of  theestate.**     It  has  been  held  that  a  bankruptcy  may 

of  C;"  iSe  M:axs,on,  170!  F6d."3b^,'.a  well,   le's'Fed.   828;    Re  Rice,   164 

homestesid    exemption;'  iJe  ,  Irwin,  Fed.  589. 

]77Fed.28.4.                        ,■       '-  29  fle  Finkl'esiein,  192 'Fed.  738^  ' 

ZB  yee  Maxson,. 170  Ped.  3.56.  soBp  Cotton  &,  Preston,  183  Fed. 

26 iJe  Irwin,  174, Fed.  642,  revers-  190.'"'                  '      , 

ing  177  Fed.  2'84,  where,' after  tte,  ..    y^iCe  Campbell,  124  Fed.  417;  Ue 

allowance  of  exemptions  which  did  Rainwater,   191   Fed.   738.     See  Re 

noi  equal  the  full  statutory  amount,  Denson,  195  Fed.  857. 

assets  were  subsequently  discovered.  88 /Je' Letson,   C.  C.  A.,  15*7   Fed. 

A' w'aiv.er  by   the  bankrupt   as   re-  78. 

gards  certfiin  creditors,  of  his  right  38  Lockwood    y.    Exchange    Bank, 

to    exemptions^   'dops  'not'' put    the'  190  U'.'.k  2i34,  47"  L.,  ed.  i061;   Re 

property,  originally  exempt   within  Edwards,  156  Fed.  '794. 

the,'iurisdiction"of    the''Cou'r1;'' of  '  84  ?^e  'Grimes,  96  Fed."  S2'9:     Biit' 

Bankruptcy.    TSe  Andersonr,ilO  Fed.  Bee' Be  te'\*'ay,';i25'Fed!'^90, 

141.             '      ""'■''■'■'''  '^ss'li'^  'Be'an,'''l0'6''Fea.V  262';    Re 

'^  Re  ^aughpian,  ,183|  Fed.,  66'8l'''  ".'  Ca^tleberry 'I'iS  'Fed.  lOSl!    Bilt  see 

28  Be  Rice,  164  Fed'.  589;  TJe  Cuf-'  Be 'ie  Vay,  12*d  Fed. ^90."" 
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claiin-his,  exemptiori  jO,ut,pf,  property  recpy;e];e,d  by  the  trugtese 
O]^,  returned  to  him  as  a  preference,*^  or  because  of  its,  fraudu- 
lent conveyance  by  the  bankrupt.''',  It  has  been  held  that  liens 
upon  exempt^  property,  whi^  would  be  invalidated  by  the 
jlja^ikruptcy  if ,  thei  property  were,  not,  exempt,  are.  abrogated  by 
l,]ie  proceedings.*'  ,    ,         ,  ; 

>;  Where  creditors  hold  a  wa,iver  of  the.  bankrupt's  exemptions, 
tbere, shauld  be  a, reasonable  postponement  of  the  .discharge  of 
the,  ba^ikrupt,  in  orderthat  th,eKCj;e,ditO|rs  may  have  an  oppor- 
tunity jtq,  take  such  proceedings  in  the  .State  courts  as  are.n,eces- 
sary.tomal^  their  rights  effective,*®  and  they  may  be  allowed 
to  withdraw  their  claim^.  for  that  purpose.*"  ?l'\[he:re  the  ba,n^- 
PiUpt  sells  goods  between  the  time  whe;ii^  the  petition  is  filed  anfi 


ssifp  Osborn,  ,104  Fed.  780;  Be 
Tollett.'C.  C.  A.,  106  Fed.  866;  Be 
Falconer,  C.  C.  A.','  110  Fed.  Ill ; 
Basliinski  V.  Talbdtt,  0.  C.  A.,  119 
Fed.  337;  Eemjngton  on  .Bankrupt- 
cy, §  IQag.  Contra,  iJ,e;W^i,te,  ,109 
F,ed.  635;  Be  Long,  116  Fed.,  113; 
Re  Evans,,  116  Fed.  909.         ' 

87  Ee  Tollett,  c' C:-  A.,  54  L.E.A. 
222,  106  Fed.  866;  Be  Thompson, 
115  Fed.  924.   ,  ;  ,< 

-  88ife  Arn^old,  94,,Fed.  jiqOjli;  :B,e! 
Bolinger,  '  108  Ffd.  "  374j'  Be  Mi;-' 
Cartney,  109  Fed.' ,  621 ;  Be'  Tune, 
115  Fed.  906;  Be  Beals,  116  Fed. 
530;-  Bfe  DoTPning,  139  Fed.  590. 
But  see  Be  Weaver,  144  Fed.  229; 
Remington;  on  Banknuptey,  i  §  1100. 
It  has  been  held  that- pens  ion  money, 
after  it  has  been  rreceived  by  the 
bankrupt,  is'  exempt.  Be  Bean,  100 
Fed.  2,62.  Contra,,  i  Me  Jones,  166 
Fed.  337;  Friend  v.  Garcelon,  77 
Me;  25*  52rAm.  Rep.  739;  Crane  v. 
.Iiinneus,i77  Me.  59; 

39XiOckwood  V.  Exchange  Bank, 
190  U.  S.'294,  47  L.  «d..l061;  Be 
W.'  G:  Allen  &  Co.,  .134  Fed.  620; 
Be  Castleberry,  143.Fed,  1018.  The 
,  proof  j  as  an  unsecured  >  claim,  of  a 
bankrupt's  note  containing  a  waiver 
of  homestead  :  exeniptiofi,  was  held 


not  to  be  a  waiver  of  the  creditor's 
right  to  subject  the  homestead  to 
the  paynient  of  the  balance  of  his 
debt  after  crediting  his  dividends  in 
bankruptcy.  Be  Iiodwj,  184  I^ed. 
965.  It  has  been  held:  that, a  Court 
of  Bankruptcy  has  no  authority  to 
hold  in  custody  tie  'exempt  property 
of  a  bankrupt  to  await'  the'  'deter- 
mination of  an:  action  in  tort  against 
him  in  a  State  court,  fie  HartspU 
&  Son,  ,140  r>ed,.j30;:  and  that  where 
the  bankrupts  failed  to  make  a  full 
disclosure  of  their  personal  prop- 
erty, but  the  amount  of  the  conceal- 
ment could  not  be  ascertained,  the 
trustee  should  not  allow  their  per- 
sonal property  exemptions  until  all 
of  the  personal  property  had  been 
accounted  for,  except  on  the  order 

-pf  the  courts  Be  Analey  Bros.,  1-53 
Fed., 983.  ,:;  ;  ,  ) 

40  Re   Strickland,    167    Fed.    867. 
Where     the,     bankrupts     converted 

•  .$100,  wjiich  was  derived  from  the 
sale  of  goods  between, ^jthe  time  of 
the  filing  of  the  petition  for  adjudi- 
cation and  the  time  when  property 
was  taken  into  [Custody  by  the  depu- 
ty marshal,  such  sum  should  he  de- 
ducted, from  the  bankrupt's  exemp- 
tions,  Be  Ansley  ,  Bros.,    153    Fed. 
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that  when  the  property  is  taken  into  custody  By  an  officer  of 
the  Court  of  Hantrtiptcy,  the  sum  that  he  receives  fi-ohi  such 
sale  should  be  deducted  from  his  statutory  exbmption.*^ 

§  651.  Exemption  of  bankrupt  from  arrest.'  "A  bank- 
rupt shall  be  exempt  from  arrest  upon. civil  process  except  in 
the  following  cases:  (1)  When  issued  frora  a- court  of  bank- 
ruptcy for  contempt  of  disobedience  of  its  lawful  orders;  (2) 
when  issued  from  a  State  bouirt  having  jurisdiction,  and  served 
within  such  State,  upon  a  debt  or  claim  for  which  his  discharge 
in  bankruptcy  would  not  be  a  release,  and  in  such  case  he  shall 
be  exempt  from  suCh  arrest  when  in  attendance  upen  a  Court  of 
Bankruptcy  br  engaged  in  the  performance  of  a  duty  imposed 
by  this  act."  ^  "The  order  referring  a  case'  to  a  referee  shall 
name  a  day  upon  which  the  bankrupt  sha,ll  attend  before  the 
referee;  and  from  that  day  the  bankrupt  shall, be  subject  to 
the  orders,  of  the-,  cojirt  in  all  matters  relating  to,,  his  bankruptcy, 
and  inay  receive  i from  the  referee  a/protection  against  arrest, 
to  continue  until  the  final  adjudication  on  his  application  foi' 
a  discharge,  unlpss  suspended  or  vacated  by  order  of  the  court. 
A,  copy  of  the  order  shall  forthwith  be  sent  by  niail  to  the 
referee,  or  be  delivered  to  him  personally  by  the  clerk; or yother 
officer  of  the  court.  .  And  thereafter  lalL  theiproeeedings,  except 
such  as  are  required  by  the^  act  or  by  these  general  orders  to  be 
had  before' '^the' judge,  shall  be  had  before  the' referee."  *  "If, 
at  the  time  of  preferring  his  petition,,, the  debtor  shall  be  im- 
prisoned,- the. court,  upon  application,  may  order; him  to, be  pro- 
duced upon  /la&eas  corpus,  by  the- jailor  or:  any  officer  in  whose 

983.'     Wherfe     personal      property  part  in  any -of  the  firm's  ^  transac- 
which  the  bankrupts  were  entitled  tions,  and  wasJ  not  i  a  partner  as  to 
to  claim  as'exempt  was  sold  at  the  creditors,  he  wasnot  allowed  an  ex- 
bankrupts'  request  that  cash  be.  al-  ettiption  *  out  of  the  personal  prop- 
lowed  them,  instead  of  the  property,  erty  of  the  estate.  Re  W..  J.  Floyd 
the    bankrupts    should    be    charged  &  Co.,  354 'Fed.  757. 
with  their  percentage  6f  the'  differ-  ■    *i  Ke  Aiisley  iBros.,  353  Fed;  983; 
ence    between   the   proceeds   of'  the  Re  McUlta,   189   Fed.  250,   holding 
property  and  its  appraised  value  as  that  the  burden   of   proof   tliat  he 
against' the  aWount  of  their  eXemp-  siold'  more' .  ith4n '  he  '  Stdmitted  'was 
tions,  Ibid.    Where  a  minor,  though  upon  the  creditors.    But  sieie  Re  Den- 
having  contributed  to  the  capital  of  so'n,  195  Fed.  857.       \.         i. 
a  firm,   did  not  participate  in'  the  '§  651. 'ISO   St.-  at  L.   544;. -549, 
assignment    which    constituted    -the  §9.       >   i-,'i;(     ,•      ...           ,i  t,| 
act    of'  bankruptcy,    nor    take   any  » General- Order -XII.        n!..- 
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eustody  he  may  be,  before  the  referee,  for  the  purjpose  of  testi- 
fying iia  any  matter  relating  to '  his'  bankruptcy ;  and,  if  com- 
mitted after  the  filing  of  his  petition  upon  jprocess  in  any  civil 
action  founded  lipoh  a  claim  provable  in  bankruptcy,  the  court 
may,  upon  like  application,  discharge  him  from  such  imprison- 
ment. If  the  petitioner,  during  the  pendency  of  the  proceed- 
ings in  bankruptcy,  be  arrested  or  imprisoned  upon  process  in 
any  civil,  action,  the  district  court,  upon  his  application,  may 
issue  a  writ  of  habeas  corpus  to  bring,  him  before  the  court  to 
ascertain  whether  such  process  hals  been  issued  for  the  collec- 
tion of  any.  claim  provable  in  bankruptcy,  and  if  so  provable 
he  shall  be  discharged;  if  not,  he  shall.be  remanded  to  the  cus- 
tody in  which  he  may  lawfully  be.  Before  granting  the  order 
for  discharge  the  court  shall  cause  notice  to  be  served  upon  the 
creditor  or  his  attorney,  so  as  to  give  him  an  opportunity  of 
appearing  and  being  heard  before  the  granting  of  the  order."  * 
It  has  been  held  that  the  bankrupt  caiinbt'  be  arrested,  even 
upon  a  debt  which  is  not  affected  by  the  bankruptcy,  diifing  the 
entire  period  from  the  adjudication  until  his  discharge,  or,  if  he 
is  not  discharged,  until  the  time  limited  for  his  discharge  has 
expired.*  He  naay  be  discharged  when  he  was  arrested  before 
his  bankruptcy.®  Protection  from  arrest  applies  to  process 
from  any  Court  of  the  United  States,  as  well  as  to  process 
from  a  State  court.*  It  has  been  held  that  the  Court  of 
Bankruptcy  :will  not  discharge  a  bankrupt  from  arrest  for  a 
cpntempt  of  court,  even  'vyjien  he  has  been  committed  for  dis- 
obedience ,tp  an  order;  in  proceedings  supplementary  to  exe- 
cutioUj  liuitil  fthe  payment^  of  a  fine,  of  the  amount  of  the 
judgment,  upon  which' those  proceedings  are  founded.''     The 

8  General  Order  XXX'.  the   arrest  and   imprisonment  of   a 

*Re  Lewensohn,  99  Fed.  73.    JBut  judgment  debtor  upon  proof  of  tlie 

see  Re  Baker,  96  Fed.  954.    Cf.  Bar-  fraudulent  removal   or  concealment 

rett -v.  Prince,   C.   C.  A.;   143   Fed.  of  his  property,  under  the  Pennsyl- 

302.  vanla  Afct  of  ully  12,  1842,  p.;  ^339, 

5  People  ex  rel.  Taran^o  v.  Er-  in  either  the  State  pourts  or  the  cir- 
langer,  132  Fed.  883;  Turgeon  v.  cuit  court  of  the  United  States.  Ex 
Emery,  182  Fed.  1016.  parte  Crawford,  C.  C.  A.,  154  Fed. 

6  7?'e  Wenham,  153  Fed.  910.  769.     Motion  for  leave  to  file  peti- 
1  Re  Fritz,  152  Fed.  562.    But  see  tion  for  writ  of  liaheas  corpus  de- 
Re    Houstdn,    94    Fed.    119.   'The  nied,  206  U.  S.  561,  51  L.  ed.  1189. 
Bankruptcy    Act   does   not   prevent 

Fed.  Prac.  Vol.  II.— 140. 
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discharge  from  arrest  may  be  conditioned  upon  the  filing  of  a 
bond  not  to  depart  from  the  jurisdiction.*  An  injunction 
against,  the  prosecution  of  a  suit  against  a  surety  upon  the  bank- 
rupt's bail  bond  was  denied  when  the  latter's  personal  liability 
was  not  threatened.* 

§  652..  Declaration  and  payment  of  divideods.  "(a) 
Dividends  of  an  equal  per  centum  shall  be  declared  and  paid 
on  all  allowed  claims,  except  such  as  have  priority  or  are  se- 
cured, (b)  The  first  dividend  shall  be  declared  within  thirty 
days  after  the  adjudication,  if  the  money  of  the  estate  in  excess 
of  the  amount  necessary  to  pay  the  debts  which  have  priority 
and  such  claims  as  have  not  been,  but  probably  will  be,  allowed 
equals  five  per  centum  or  more  of  such  allowed  claims.  Divi- 
dends subsequent  to  the  first  shall  be  declared  upon  like  terms 
as  the  first  and  as  often  as  the  amount  shall  equal  ten  per 
centum  or  more  and  upon  closing  the  estate.  Dividends  may 
be  declared  oftener  and  in  smaller  proportions  if  the  judge  shall 
so  order :  Provided,  that  the  first  dividend  sh^U  not  include 
more  than  50  per  centum  of  the  money  of  the  estate  in  excess 
of  the  amount  necessary  to  pay  the  debts  which  have  priority 
and  such  claims  as  probably  will  be  allowed :  and  provided  fur- 
ther, that  the  final  dividend  shall  not  be  declared  within  three 
months  after  the  first  dividend  shall  be  declared,  (c)  The 
rights  of  creditors  who  have  received  dividends,  or  in  whose 
favor  final  dividends  have  been  declared,  shall  not  be  affected 
by  the  proof  and  allowance  of  claims  subsequent  to  the  date 
of  such  payment  or  declarations  of  dividends ;  but  the  creditors 
proving  and  securing  the  allowance  of  such  claims  shall  be 
paid  dividends  equal  in  amount  to  those  already  received  by 
the  other  creditors  if  the  estate  equals  so  much  before  such 
other  creditors  are  paid  any  further  dividends,  (d)  Whenever 
a  person  shall  have  been  adjudged  a  bankrupt  by  a  court  with- 
out the  United  States  and  also  by  a  Court  of  Bankruptcy, 
creditors  residing  within  the  United  States  shall  first  be  paid 
a  dividend  equal  to  that  received  in  the  court  without  the 
United  States  by  other  creditors  before  creditors  who  have  re- 
ceived a  dividend  in  such  court  shall  be  paid  any  amounts, 
(e)  A  claimant  shall  not  be  entitled  to  collect  from  a  bank- 

8  Re  Lewensohn,  99  Fed.  73 ;   iSe  »  Be  Franklin,  106  Fed.  666. 

Dresser,  124  Fed.  915.  ' 


§ .  652]  DIVIDENDS.  2227 

rupt  estate  any'  greater  amount  than  shall  accrue  pursuant  to 
the  provisions  of  this  act."  ^ 

"(a)  Dividends  ■nrhich  remain  unclaimed  for  six  months 
aftdr  the  final  dividend  has  been  declared  shall  be  paid  by  the 
trustee  into  court,  (h)  Dividends  remaining  unclaimed  for 
one  yean"  shall,  under  the  direction  of  the  court,  be  distributed 
to  the  creditors  vs'hose  claims  have  been  allowed  but  not  paid 
in  full,  and  after  such  claims  have  been  paid  in  full,  and  after 
such  claiilis  have  been  paid  in  full  the  balance  shall  be  paid  to 
the  bankrupt :  Provided/  that  in  case  unclaimed  dividends  be- 
long to  minors,  such  minors  may  have  one  year  after  arriving 
at  majority  to  claim  such  dividends."  *  "The  value  of  securi- 
ties held  by  secured  creditors  shall  be  determined  by  convert- 
ing the  same  into  money  according  to  the  terms  of  the  agree- 
ment pursuant  to  which  such  securities  were  delivered  to  such 
creditors  or  by  such  creditors  and  the  trustee,  by  agreement, 
arbitration,  compromise  or  litigation,  as  the  court  may  direct, 
and  the  amount  of  such  value  shall  be  credited  upon  such  claims, 
and  a  dividend  shall  be  paid  bnly  on  the  unpaid  balance."* 
Where  a  creditor  has  security  for  a  claim  that  can  be  proved 
in  the  bankruptcy  proceedings,  and  another  that  cannot,  he 
may'  marshal  his  security  against  the  unprovable  claim,  and, 
if  that  exhausts  the  same,  prove  all  of  the  other  against  the 
estate.*  When  the  security  is  insufficient,  the  creditor  may 
charge  against  the  priiicipal  thereof  interest  that  has  accrued 

§  652.     1 30   St.   at  L.   544,   563,  parties,  one  or  more  of  whom  be- 

§  65.  come  bankrupt,  may  prove  his  claim 

z  30  St.  at  L.  544,  563,  §  66.  for  the  full  amount  against  the  es- 

3  30  Sti  at  L.  544,  §  _57,  subd.  ft,  tate  of  each  bankrupt  and  pursue 
as  amended  32  St.  at  L.  797.  The  other  obligors  in  actions  at  \aM'.  He 
vdlue  can' be  fixed,  after  a  hearing,  may  collect  dividends  upon  the  full 
bv  the  referee/  Re  Davison,  179  amount  of  his  claim,  with  such 
Fed.  750,  wliere  the  bank  was  not  interest  as  he  may  be  entitled  to, 
required  to  surrender  the  security  up  to  the  time  of  the  filing  of  the 
to  the  trustee  after  the  value  there-  petition,  against  each  estate  in 
of  had  been  deducted  from  the  bankruptcy,  until  he  has  collected 
amount  claimed,  lipon  Which  the  di-  the  fuir  payment  thereof  from  any 
vidend  was  declared.  or  all  sources,  but  no  longer.    Board 

4  Hiscock  V.  Vai-ick  Bank,  206  U.  of  County  Com'rs  of  Shawnee  Coun- 
S.  28,  37X51  L.  ed.  945,  951.  The  ty,  Kan.  v.  Hurley,  C.  C.  A.,  169 
holder   of   k'  claim   against   several  Fed.  92,  Re  Simon,  197  Fed.  105. 
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upon  the  debt  prior  to  the,  filing  of  the  petition.;.*  but  not,  in- 
terest subsequently  accruing,®  although  he  may  pharge  such, 
subsequently  accruing  interest  against  dividends  and  in.terest 
that  accrue  upon  the  security  subsequent  to  the  institution,  of 
the  bankruptcy  proceedings.''  Where  the  creditor  bought  his 
security  at  a  foreclosure  sale  for  less  than  the  amount  of  Ms 
claim,  his  dividend  was  estimated  .iipon  the  difference  betvreen 
the  amount  of  his  debt  and  the  value  of  the  property  so  .ob- 
tained.' ■  ,..,; 

"Whenever  a  claim  shall  have  been  reconsidered  .and  re- 
jected, in  whole  or  in  part,  upon  which  a  divideflid  has  been: 
paid,  the  trustee  may  recover  from  the  creditor  the  amount  of 
the  dividend  receivednpon  the  claim  if  rejected  in  whole,  or 
the  proportional  ,p3,rt,  thereof  if  rejected,  only  in  part.":  "A 
dividend  in  bankruptcy  is  a  parcel  of  the  fund  arising  f pm 
the  assets  of  .the  estate,  rightfully  allotted  to  a  creditor  en- 
titled to  share  in  the  fund,  whether  in  the  same  proportion  with 
other  creditors  or  in  a  different  proportion." '"  Where  a  debt 
barred  by  the  statute  of  limitations  is  included  in  .the  bankrupt's 
schedules,  a  qfedi tor  is  entitled  to  a  dividend  aft,er,  the  pay- 
ment of  expenses  of  administration  and  the  full  amount  of  all 
other  claims  that  are  proved  and  allowed.^^,  A  Court  of  Bank- 
ruptcy has  jurisdiction  to  determine  the  iquestion  whether, 
because  of  inequitable  conduct,  the  claim  of  one  creditor  to  a 
dividend  should  be  postponed  to  that  of  a,notJier..'^     Where  a 

5  Sexton  V.  Dreyfus,  219  U.  S.  339,       mechanics   and  .judgment  creditors. 
55    L.    ed.   244;    Re   Fabacher,    193      Re  Torchia,  185  Fed.  576. 

Fed.  556.  ,  t  Re  Graves,   182  Fed.  443...  See 

6  Sexton  V.  Dreyfus,  219  U.  S.  339,      Sexton  y.  Dreyfus,  219  U.  S.  339,  55 
55  L.  ed.  244 ;  reversing  Ke  .Kessler,      L,  ed.  274.     ,      ;         ,-  ., 

C.  C.  A.,  180  Fed.  979,  171  Fed.  751.  8  30  St.  at  L.,  544,  §  57,  subd..  L, 
See   Harv.   Law   Rev.,   XXIII,   219.  as  amended  32  St.  at  L.  797. 
Wliere   mortgaged  land,   subject  to  l"  Re   Barber,   97   Fed.   547,    550, 
meelianlca'  and  judgment  liens,  was  per  Lochren,  J. 
sold  by  the. trustee  free  from  liens,  H/ie-iCurrier,  192  Fgd.  695. 
which  were  transferred  to  the  pro-  1*  Western   Tie   &  Timber   Co.   v. 
ceeds,  it  was  held  that  interest  was  Brown,  196  U.  S.  5|02,  explained  su- 
payable    upon    the    mortgage    debt  pra,    §    644;    JSe,  Headley,   97    Fed. 
until  the  date  of  the  payment  of  the  765;  Re  Knox,  98  Fed.  585;  .Ke  Can- 
principal  thereof,  but  .that  this  was  non,   121   Fed.  582,;   Re  Royce  Dry.  ' 
not  the  case  as  regards  the  liens  of  Goods  Co.,  133  Fed.  100;  Re  E^ald 
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creditqr  fails  ;to  prove  his  claim  until  after  a  dividend  has  been 
paid,  it  seems  that  he,  can  only  claim  to  stare  pro  rata,  in  those 
subsequently  paid.^'  It  has  been  held :  that  exceptions  to  the 
proposed  disti^ibutioii  of  a  bankrupt's  estate  must  be  filed  be- 
fore ithe^ftual  decree  of  eonfirm^tioii  is  entered;  and  if  not  filed 
until  thereafter  and  after  the  distribution  of  the  final  dividend, 
they  will  not  be;  considered,  although  accompanied  by  a  petition 
for  review,"  and  that,  where  a  bankrupt's  estate  is, ready  for 
fin9,l  dividend,  it  may  be  closed  at  any  time  after  four  months 
frpm  the  adjudication,  upon  notice  to  all  persons  scheduled  as 
creditors  or  appearing  ag  such  in  any  way  in  the  proceedings.^' 
Ally , surplus^ left  after  payment  of  the  expenses  of  the  admin- 
istration and  the  niunber  of  the  claims  that  are  proved,  should 
be;  applied  to  the  paynient  of  interest  upon  the  latter.*^  A 
secur,e.d:  creditor  may  apply  securities  upon  the  debt  which 
subsequently  after  their  declaration  cannot  be  attached  in  the 
hands  of  the',  trustee  in  bankruptcy  before  their  payment,  al- 
though the'  state  law  permits  this  in  the  case  of  a  trustee  ap- 
pointed by  a  State  court." 

§  653  Compp,sitions.  "{cl)  A  bankrupt  may  offer,  either 
before  or  after  adjudication,  terms  of  composition  to  his  credi- 
tors after,  but  not  before,  he  has.  examined  in  open  court '  or 
at  a  mpeting  of  hi§  credito,rs  2fa.A.  filed,  in  court  the  schedule 
of  .his,  property  .and  list  qf  his  creditprs,  required  to  be  filed 
by  bankrupts.  In  compositions  before  adjudication,  the  bank- 
rupt shall  file  the  required  schedules,  and  thereupon  the  court 
shall  call- a  meeting  of  creditors  for  the  allowance  of  claims, 
examination  of  the  bankrupt,  and,  preservation  or  conduct  of 

&  Brainard,  135  Fed.  168.     It  has  15  Re  Eldred,  155  Fed.  680. 

been  held  that  a  partner  who  has  16  Re  John  Osbcirn's  Sons  &  Co., 

loaned  money  to  the  firm  may  prove  'G.  C.  A.,  29  L.R.A.(N.S.)    887,  177 

a  claim  for  the  same,  but  that  he  Fed.  184;   Johnson  v.  .Norris,  C.  C. 

cannot  share  in  the  distribution  of  A.,  190  Fed.  459. 

the  partnership  assets  lintil  all  the  "  iJe  Hollander,   181   Fed.   1019; 

firm  creditors  are  paid.    Me  Efflnger,  Re  Argonaut  Shoe  Co.,  C.  C.  A.,  187 

184 '  Fed.  728.     Contra,  Re  Walker,  Fed.  784.   ,' 

176  Fed., 455.    See  §  647,  s«p)-a.  §  653.     i  The     term     "in     open 

18  Re  Stein,  94  Fed.  124 ;  Re  Scott,  court"    includes   proceedings   before 

96  Fed.  607,  for  claims  to  interest  the   referee.     Re   Bloodworth-Stem- 

on' dividends.  bridge  Co.,  178  Fed.  372. 

M/JeHeebner,,  132  Fed,  1003. 
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estates,  at  which  meeting  the  judge  or  referee  shall  preside; 
and  action  upon  the  petition  for  adjudication  shall  be  delayed 
until  it  shall  be  determined  whether  such  composition  shall 
be  confirmed.,  (b)  An  application  for  the  confirmation  of 
a  composition  amy  be  filed  in  the  Court  of  Bankruptcy  after, 
but  not  before,  it  has  been„  accepted  in  writing  by  a  majority 
in  number  of  all  creditors  whose  claims  have  been  al- 
lowed, which  number  must  represent  a  iiiajority  in  amount' 
of  such  claims,*  and  the  consideration  to  be  paid  by  the 
bankrupt  to  his  creditors,  and  the  moiiey  necessary  to  pay 
all  debts  which  have  priority  and  the'  cost  of  the  proceed- 
ings, have  been  deposited  in  such  place  as  shall  de  desig- 
nated by  and  subject  to , the  order  of  the  judge,  (c)  A  date 
and  place,  with  reference  to  the  convenience  of  the  parties  in 
interest,  shall  be  fixed  for  the  hearing  upon  each  application 
for  the  confirmation  of  a  composition,  and  such  objections  as 
may  be  made  to  its  confirmation,  (d)  The  judge, shall  con- 
firm a  composition  if  satisfied  that  (1)  it  is  for  the  best  inter- 
ests of  the  creditors;  (2)  the.  bankrupt  has  not  been  guilty  of 
any  of  the  acts  or  failed  to  perform  any  of  the  duties'  which 
would  be  a  bar  to  his  discharge;  and  (3)  the  offer  and  its  ac- 
ceptance are  in  good  faith  and  have  not  been  inade  or  procured 
except  as  herein  provided,  or  by  any  mea!ns,  promises,  or  acts 
herein  forbidden,  (e)  Upon  the  confirmation  of  a  composi- 
tion, the  consideration  shall  be  distributed  as '  the  judge  shall 
direct,  and  the  case  dismissed.  Whenever  a  composition  is' 
not  confirmed,  the  estate  shall  be  administered  in  bankruptcy 
as  herein  provided."'  "(a)  The  judge  may,  upon  the  appli- 
cation of  parties  in  interest  filed  at  any  time  within  six  months 
after  a  composition  has  been  confirmed,  set  the  same  aside  and 
reinstate  the  case  if  it  shall  be  made,  to  appear  upon  a  trial  tliat 
fraud  was  practiced  in  the  procuring  of  such  composition,  and 
that  the  knowledge  thereof  has  come  to  the  "ptetitioners  since  the 

2  Where  it  majority  of  the  cred-  number  and  amount  of  all  the  cred- 
itors of  individual  menibers  of  a  iters  of  the  firm  and  the  individu- 
bankrupt  firm"  failed  to  give  their  als.  He  tjUnian,  180  Fed.  944. 
consent,  the  composition  vpas  not  3  30  St.  at  L.  544,  549,  g  12,  as 
confirmed,  although  consent  was  am'd  36  St.  at  L.  838,  839.  See 
given  by  a  majority  of  the  creditors  Eoss  v.  Saunders,  C.  C.  A.,  ]05  Fed. 
of  the  firm,  who  were  a  majority  in  915;  Re  HilhorU,  104  Fed.  866. 
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confirmation  of  such  composition."  *  It  is  the  safer  practice  to 
procure  an  or^er  from  the  judge  designating  the  amount  of 
the  deposit  and  the  place  of  the  same,*  although  it  is  the  more 
usual  custom  for^the  referee  to  certify  the  requisite  amount  and 
the  l)ankrupt  to  deposit  the  money  in  the  regular  depository.^ 
A  deposit  must  be  sufficient  to  pay  all  costs,  priority  claims  and 
expenses,''  including  taxes,  as  well  as  the  consideration  that  is 
to  be  paid  the  creditors,  including  all  claims  contained  in  the 
schedules,  which  have  not  been  disallowed.'  It  has  been  held 
that  the  deposit  need  not  provide  for  a  payment  of  the  de- 
ficiency upon  secured  claims,  which  have  not  been  filed.'  It 
has  been  held  that  the  composition  must  be  offered  to  all  the 
creditors,  not  merely  to  all  whose  claims  have  been  allowed ; 
that  otherwise  it  may  be  disapproved,  when  accepted  by  a  ma- 
jority of  those  who  had  proved  their  claims  when  it  was  offered, 
but  not  by  a  majority  of  those  whose  claims  have  been  allowed 
when  the  application  for  confirmation  is  made.^"  It  is  the 
safer  practice  to  present  the  composition  to  a  special  meeting 
of  the  creditors,  called  for  that  express  purpose.^*  The  com- 
position must  be  approved  by  the  judge ;  **  but  he  may  refer 
the  questions  that  arise  thereupon  ^;o  a  referee  as  special  mas- 
ter to  report  his  findings  to  the  judge  for  final  disposition." 
Creditors  whose  claims  have  been  barred  by  failure  to  present 
the  same  within  the  statutory  time  have  no  standing  to  oppose 
the  composition.^*     The  approval  of  the  majority  of  creditors 

*  30  St.  at  L.  544,  550,  §  13.  curities  be  impounded  pending  tlie 

6  Re    Frear,    120    Fed.    978;    Re  suit  in  order  that   he  might   have 

Bloodworth-Stembridge      Co.,      178  tliem  if  he  were  unsuccessful.    York 

Fed.  372.  Mfg.  Co.  v.  Merchants'  Eefrigerat- 

6  Remington       on       Bankruptcy,  ing  Co.,  168  Fed.  108. 

§.  2364.  1"  Re  Eider,  96  Fed.  80S. 

7  Be  Rider,  96  Fed.  808 ;  Re  Har-  "  Re  Eider,  96  Fed.  80S ;  Re 
ris,.l]7  Fed.  575;  Re  Harvey,  144  Frear,  120  Fed.  978:  Remington  on 
Fed.  901.  Bankruptcy,  §  2358. 

8  Re-  Flynn,  134  Fed.  145.  l*  Re  Harvey,  144  Fed.  901.    Criti- 
s  Re   Harvey,    144   Fed.    901.     A       cised  in  Eemington  on  Bankruptcy. 

creditor  who  refused  to  accept  se-  §  2367;   Re  Bloodworth-Stembridge 
curities  of  a  reorganied  corporation,  Co.,  178  Fed.  372. 
tendered  in  pursuance  of  a  composi-  l»iJe    Frear,    120    Fed.    978;    Re 
tion  agreement,  and  began  a  suit  to  Levy,  172  Fed.  780. 
enforce  a  lien  which  he  claimed,  was  i*fie  French,  181  Fed.  583,  hold- 
denied  an  order  therein  that  the  se-  ing  that  it  is  immaterial  that  the 
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creates  a  presumption .  that  the  compositio.n  is  for  the  best 
interests  of  all,  and  the  burden  of  proof  is  upon  those  wlio 
oppose  the  same.'^  Confirmation  of  a  composition  may  be 
refused,  although  it  has  been  accepted  by  a  majority  in  interest 
of  the  creditors,  when  the  consideration  appears  to  be  insuffi- 
cient," or  illegal."  Eor  example,  when  it  is  not  cash,  but 
promissory  notes  or  promises  by  the  bankrupt  to  deliver  mer- 
chandise at  a  future  day,^'  or  stock, '^  or  obligations,^"  or  when 
no  provision  is  made  for  the  costs  of  the  bankruptcy  proceed- 
ings;^' arid  when  the  consideration  seems  to  be  considerably 
less  than  the  creditors  would  receive  from  the  administration 
of  the  assets.^^  It  has  been  held  that  the  burden  rests  upon 
objecting  creditors  to  show  such  gross  discrepancy  between  the 
offer  and  the  amount  to  be  reasonably  expected  from  a  sale  of 
the  assets  as  to  justify  a  refusal  to  confirm.^'  The  confiriria- 
tion  of  a  coinposition  inay  be  denied  because  the  bankrupt  has 
committed .  an  act,  which  would  be  a  bar  to  his  discharge, '  al- 
though the  creditors  would  havq  thereby  received  more  than 
they  could  obtain  from  the  regular  administration  of  the  es- 
tate.^*    A  composition  cannot  be  set  aside  when  an  applica- 


claims  have  been  '  omitted  from  the 
schedules  and  denying  an  adjourn- 
ment of  the  proceedings,  because  no 
provisions  had  been  made  for  theiH. 

iSiJe  Hoxie,  ]80  Fed.  508. 

iBAdler  v.  Jones,  C.  C.  A.,  109 
Fed.  967;  Riley  v.  Pope,  186  Fed. 
857.  Conlirmation  of  the. composi- 
tion may  he  refused,  although  it  has 
been  accepted  by  a  majority  in  in- 
terest of. the  creditors,  when  th,e, con- 
sideration appears  to  be  insufficient. 
Adler  v.  Jones,  C.  C.  A.,  109  Fed." 
967.  '  ■ 

W  As  vvhen  the  composition  is 
made  in  consideration  of  a  promise 
by  the  creditors,  that  they  will  not 
prosecute  the  bankrupts  criminally, 
nor  furnish  evidence  against  them 
in  any  criminal  prosecution;  Re 
Rosenblatt,  153  Fed.'  335.  ,  A 
clause  providing  for  a  provisional 
order  of  adjudication  was  not   ap- 


proved when  an  order  of  adjudica- 
tion that  could  not  be  attacked  by 
the  ;  bankrupt  rhad  ,  been  previously 
made,  2Je  iLinderman,  166  Fed.  593. 
The  court  declined  to  review  so 
much  of  the  agreement  as  concerjied 
the  raising  of  funds  to  riiake  pay- 
ments to  others  than  creditors  in 
connection  with  the  estate.     Ibid- 

18  «e  Frear,  120  Fed.  978.-" 

19  Re  Woodend','  133  Fed.  o93. 

20  7ee  Rosenblatt,  153  Fed.  335; 
Re  J.  B.  k  J,  M.  Cornell  Co.,  186 
Fed.  859.  ' 

81  Re  Harris,  117  Fed.  575. 

22  Adler  v.  Jones,  C.  C.,  A.,  109 
Fed.  967.  But  see  Re  Weber  Fur- 
niture bo.,  Ij'ed;  Cas.  No.  17,330,  13 
N.  B.  R.  529;  Be  Arrington  Co.,  113 
Fed:  498.  ,  ,  ''  '    '  ' 

23  Re  Waynesboro  Drug  Co.,  157 
Fed.  lb].'  :        _  ;     '  ' 

24  7Je  Godwin,  122  Fed.'  Ill;    Re 
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tipn  is  made  more  tlian  six  months  aftpr^the  date  of  its  eon- 
fii-mation.*^  ,A  false,  statement  in  the  schedules  by  the  bank- 
rupt, if  iinkno:vyii  to  the  petitioning  creditor  until  after  the 
co,^:firpaa,tioii,'is  .a  ground  for  setting  the  same  aside,  although 
the  qrder  confirming  it  has  .  recited  that  it  appears  that  the 
bankrjipt  has  n^f ,  been  guilty  of  any  acts  that  would  be  a  bar 
to  his;  discharge.^®  The  composition  will  be  set  aside  when  it 
was  obtained  through  false  representations,  made  by  the  trustee 
concerning  the  assets.*'',  ^  secret  agreement  made  before  the 
composition,  that  pne  creditor  shall  receive  more  than  the  other, 
is  a  fraud,  which  cannot  be,  enforced,^'  which  is  not  a  ground 
for  relieving,  the  promisee  from  the  legal  consequences  of  his 
failure  to.  prove  his  claim, ^^  and  for  vhich  the  composition 
may  be  qet,  aside.*"  .The  trvistee  may  recover  any  property  that 
has  been  in  pursuance  thereof  conveyed  to  the  creditor,  even 
if  part  of  the  consideration  was  his  assistance  in  procuring  the 
consent  of  others  by  the  purchase  of  claims  and  otherwise.** 


Olman,  134  Fed.  GSl;  Re  Comstock, 
iBi  Fed.  747;  Re  Griffin,  180  Fed. 
792;\Be  B.  Jacobson  &,  Son  Co.,  C. 
C.  A.,  196  Fed.  949.  The  fa,et  that 
the  objector  had  thought  the  claim 
against  the  bankrupt  for  the  pur- 
pose of  compelling,  by  threats  of  op- 
position to  the  confirmation,  the  set- 
tlement of  a  suit  brought  by  the 
trustee  did  not  influence  the  action 
or  the  decision  of  the  court.  J^te 
Coftustock,  154  Fed.  747. 

25  «e  Eisenberg,  148  Fed.  325;  Re 
Jersey  Island  tacking  Co.,  152  "Fed. 
839;  Re  Enrii^,  183  Fed.  859.  It 
has  been  held:  that  the  fact  that  a 
bankrupt  has  failed  to  perform  the 
covenants  in  an  agreement  of  com- 
position is  no  ground  for  setting' the 
composition  aside,  whatever  may  be 
its  effect  upon  the  operation  of  the 
composition  as  a  discharge,  Re 
Eisenberg,  148  Fed.  325;  that,  in 
the  absence  of  fraud,'  a  creditor  who 
assents  to  a  proposition  releases  his 
claim  for  damages  caused  by  -a 
breach     of    a    conti'act,    of    which 


breach  he  then  was  ignorant,  Fowle 
V.  Park,  48  Fed.  789;  and  that  an 
erroneous  statement  ot  the  address 
of  a  creditor  made  in  the  schedules 
in  good  faith  is  no  reason  for  set- 
ting aside  the  confirmation  of  the 
composition,  although  the  creditor 
had  ho  notice  of  the  proceedings  and 
his  claim  was  not  included  in;  the 
composition.  Re  Rudnick,  93  Fed. 
787. 

26  Re  Roukous,  128  Fed.  645. 

27  iJe  Allen  B.  Wrisley  Co.,  C.  C. 
A.,  133  Fed.  388. 

28  Brownsville  Mfg.   Co.   v.  Lock- 
wood,    11   Fed.    705;    Re   Starr,   56- 
Fed.  '•  142 ;    Fairbanks   v.   Amoskeiag 
Nat.  Bank,  38  Fed.  630;  Cavanna  v. 
Bassett,  3  Fed.  215. 

29  A'e  Starr,  56  Fed.  142. . 

80  Brownsville  Mfg.  Co.  v.  Lock- 
wood,  11  Fed.  -705.  But  see  Re 
Jacobson  &  Son  Co.,  C.  G.  A.,  196 
Fed.  949.        ■ 

SI  Fairbanks  v.  Amoskeag  Nat. 
Bank,  38  Fed.  G30. 
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It  has  been  held:  that  a  creditor,  who  has  sold  his  claim  for 
a  consideration,  cannot  maintain  a  petition  to  set  aside  the  con- 
firmation of  a  composition  subsequently  made,  although  the 
assignment  of  his  claim  was  obtained  through  the  fraudulent 
misrepresentations  of  the  bankrupt  and  his  trustee ;  '^  but  that 
the  institution  of  an  action  at  law  against  the  baiikrupt  does 
not  justify  the  dismissal  of  a  petition,  previously  filed  by  a 
creditor,  to  set  aside  the  confirmation  of  a  composition.'*  An 
order  setting  aside  a  composition  should  not  be  granted  with- 
out notice  to  all  the  creditors  who  have  consented  to'  the'  same.'* 
It  has  been  held:  that  a  verification  of  the  petition  to  set  aside 
a  composition  may  be  made  in  the  usual  form  of  the  verifica- 
tion to  a  bill  in  equity;'®  but  that,  where' the  principal  alle- 
gations were  made  on  information  and  belief,  a  verification 
by  a  joint  petitioner,  who  had  shown  no  personal  knowledge 
of  the  facts,  was  insufficient ;  '*  that  the  petition  is  not  de- 
murrable for  the  omission  of  an  allegation  that  the  petitioner 
has  restored,  or  offers  to  restore,  the  consideration,'''  nor  for  a 
failure  to  allege  the  time  and  manner  in  which  the  petitioner 
acquired  knowledge  of  the  fraud  charged,  when  there  is  an 
allegation  that  it  was  unknown  to  him  until  after  the  confir- 
mation ; "  and  that  leave  to  file  a  petition  to  set  aside  the  con- 
firmation of  a  composition  should  not  be.  refused  unless  the 
petition,  on  its  face,  shows  that,  upon  the  facts  stated,  the 
petitioner  cannot,  under  any  circumstances,  be  entitled  to 
relief.'*  The  burden  of  proof  rests  upon  the  party  who  seeks 
to  have  the  order  of  confirmation  set  aside.*"  - 

The  confirmation  of  a  composition  is,  in  effect,  a  discharge 
of  the  bankrupt.*'  But  a  composition  by  a  firm  does  npt  dis- 
charge the  liability  of  the  individual  members  for,  their  in- 

32  Re  Allen  B.  Wrisley  Co.,  C.  C.  39  Re  Allen  B.  Wrisley  Co.,  C.  C. 
A.,  133  Fed.  388.  A.,  133  Fed.  388. 

33  Re  RoukouB,  128  Fed.  648.  «  City  Nat.  Bank  v.  Doolittle,  C. 

34  Re  Dunn,  53  Fed.  341.     As  to  C.  A.,  107  Fed.  236. 

the  rights  of  secured  creditors  un-  41  U.  S.  ex  rel.  Adler  v..  Hajn- 
der    a    composition,    see    Flower   v.       mond,  C.  C.  A.,  104  Fed.  862;  Ross 

Greenebaum,  50  Fed.  190.  v.  Saunders,  C.  C.  A.,  105  Fed.  915; 

35jfe  Roukous,  128  Fed.  645.  Re  Friend.  C.  C.  A.,  134  Fed.  778; 

36  7fe  Roukous,  128  Fed.  648.  Re  Cooper.  Bros.,  166  Fed.  932;  Re 

31  Re  Roukous,  128  Fed.  645.  Wilkena,  191  Fed.  94.,,, 

Si  Re  Roukous,  128  Fed.  645. 
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dividual  indebtedness.**  The  confirmation  does  not, deprive  the 
referee  of  jurisdiction  to  pass  on  the  accounts  of  the  trustee 
and  to  direct  that  he  be  discharged  and  the  estate  closed-*' 
"The  effect  of  a  composition  is  to  supersede  the  bankruptcy 
proceisdihgs  and  reinvest  the  bankrupt  with  all  his  property 
free  from  the  claims  of  creditors."  **        , 

Unscheduled  creditors,  who  Kad  no  notice  of  the  bankruptcy 
proceedings,  are. not  barred  by  the  composition.**  But  they 
have  no  right  to  share  in  the  same, ,  unless  they  present  their 
claims  before  it  has  been  confirmed,*^  and  eVen,  it  has  been  held, 
unless  they  present  the  saine  before  the  referee  has  made  a 
rule  nisi  why  the  oi-der  of  confirmation  should  not  be  entered.*^ 
It  has  been  said"  that  the  only  remedy  in  such  a  case  is  to  set 
aside  the  colifirmation  for  fraud.*' 

§  654.  Reopemng  estates  in  bankruptcy.  The  bank- 
ruptcy courts  have  jurisdiction  to  "close  estates,  whenever  it 
appears  that  they  have  been  fully  administered,  by  approving 
the  final  accounts  and  discharging  the  trustees,  and  reopen 
them  whenever  it,  appears  they  were  closed  before  being  fully 
administered."^^  It  has  been  held  that  a  creditor  who  has  not 
proved  his  claim  within  the  year  cannot  reopen  the  estate 
because  of  subsequently  discovered  assets.*  There  is  no  statu- 
tory limitation  of  the  time  within  which  a  bankrupt's  estate 
that  has  been  closed  may  be  reopened,^  but  such  an  application 
may  be  denied  for  ladies.*  An  estate  may  be  reopened  after 
a  trustee  has  been  discharged,  in  order  that  a  new  trustee  may 
be  appointed  to  receive  a  preference.' 

§  655.  Discharge  of  bankrupts,  "(a)  Any  person  may, 
after  the  expiration  of  one  month  and  within  the  next  twelve 

« ^Be  Coe,  C.  C.  A.,  183  Fed.  74p.  S /Je   Meyer,   3  81    Fed.   904.      See 

48  U.   S."  V.    Sondbeim,    188    Fed.  supra,  §  646. 

378.  *  Traub  v.  Marshall  Field  &  Co., 

44iJe  Rider,  96  Fed.  808,  S09,  per  C.  G.  A.,  182  Fed.  622. 

Coxe,  J.  *Vary  v.  Jackson,  C.  C.  A.,  104 

iSRe  Lockwood,   104  Fed.  794.  Fed.  840,  seven  years.     For  a  ease 

48  Re  Abrams  &  Rubins,  173  Fed.  where  a  delay  of  two  years  was  held 

430.        ,  to  be  no  laches,  see  Traub  v.  Mar- 

47  Be  Bnnis,  183  ;Fed.  859.  shall,  Field  &  Co.,  C.  C.  A.,  182  Fpd. 

iSRe  Abrams  &  Rubins,  .1.73  Fed.  622. 

430.                                                       ,  B  jfJeB.  Feinberg  &  Sons,  187  Fed. 

§  654'.     1 30   St.  at  L.  544,   §   2,  283. 
subd.  8.                    i 
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months  subsequent  to  being  adjudged  a  bankrupt,  file  an  appli- 
cation for  a  discharge  in  the  court  of  bankruptcy  in, which  the 
proceedings  are  pending;  if  it  shall  be  made  to  appear  to  the 
judge  that  the  bankrupt  was  unavoidably  prevented  frpm  filing 
it  within  such  time,  it  may  be  filed  within  but  not  after,  the 
expiration  of  the  next  six  months.^,    "There  shall  be  thirty  days 


§  655.  1 30  St.  at  L.  544,  as 
amended  36  St.  at  L.  838,  84];  Re 
Wlieeler,  3  Fed.  290;  Re  Wolff,'] 00 
Fed.  430;  iSe  Levenstein,  ]80  Fed. 
9.)7 ;  Lindeke  v.  Converse,  C.  C.  A., 
J  98  Fed,  618.  The  bankrupt  has  a 
year  and  a  day  from  the  date  of  the 
adjudication,  but  no  longer,  unless 
he  obtains  an  extension  in  accord- 
ance with  the  statute.  Re  Holmes, 
165  Fed.  225.  The  court  has  no 
power  to  set  aside  an  adjudication, 
entered  upon  a  default  in  invol- 
untary proceedings,  and  to  make  an- 
other order  to  the  same  effect  in  or- 
der to  ejftend  the  bankrupt's  time 
to  apply  for  a  discharge.  Re  Morse, 
]68  Fed.  157.  After  eighteen  months 
from  the  adjudication  in  bankrupt- 
cy have  expired,  an  order  cannot  be 
made  nunc  pro  tunc  granting  the 
extension,  unless  an  application  for 
the  same  was  made  and  orally  grant- 
ed within  that  period.  Re  Wolff, 
100  Fed.  430.  See  Re  Anderson,  134 
Fed.  319.  The  filing  of  the  petition 
without  the  leave  of  the  court,  after 
'  the  expiration  of  a  ySar  and  within 
"the  succeeding  six  months,  is  insuf- 
ficient. Re  Knauer,  133  Fed.  805. 
The  lack  of  sufficient  means  by  a 
bankrupt  to  pay  an  attorney,  when 
accompanied  by  sickness  of  himself 
and  his  family,  were  held  to  he  an 
unavoidable  prevention.  Re  Casey, 
195  Fed.  322.  It  is  hot  the  duty  of 
the  referee  to  notify  the  bankrupt 
when 'the  time  expires  for  filing  the 
petition  for  discharge.  Re  Knauer, 
]  33  Fed.  805,  and  the  statutory  peri- 


od of  limitations  cannot  be  en- 
laj'ged  because  the  referee  misled 
the  bankrilpt's  attorney'  by  incorrect 

.  information  in  that  respect.  Ibid. 
The  delsly  was  not  unavoidable  when 
caused  by  the  fa,pt  that  the  bankrupt 
was  in  contempt  of  court  for  dis- 
obedieiice'  to  an  order  with  which  he 
afterwards  complied  after  its  modi- 
fication. Re  Geasberg,  C.  C.  A.,  197 
Fed.  896;  nor  because  if  the  appli- 
cation had  been  filed  within  the 
year,  it'  would  necessarily  have  been 
denied-  because  'of  his  previous  dis- 
charge ;  in  voluntary  proceedings 
within  six  years.  Re  Vairie,  186  Fed. 
535;  Re  Chase,  186  Fed.  408.  It  has 
been  held  that,  the  question  whether 
a  bankrupt  was  unavoidably  prevent- 
ed  f roni   applying  for   a   discharge  , 

'  within  the  year  should  be  raised 
within    the  i  next    six    months.  ,    Re 

.Chase,  186  Fed.  408.  .ft, seems  that 
creditors  are  not  entitled  to  notice 
of  the  'application  for  an  extension 
of  time.  Re  Churchill,  ]9f  Fed.  Ill; 
Re  Fritz,  173  Fed.  560.  The  creditor, 
may  be  estopped  from .  moving  to ' 
set  aside  an  order  of  extension  by 
laches.  Re  Casey,  195  Fed.  322;  or 
by  filing  objectibns  to  the  discharge. 
Ibid.;  Re  Churchill,  197  Fed.  111. 
The  order  extending  the  tilne  cannot 
be  reviewed  upon  the  hearing 'of  ob- 
jections to  the  discharge.  Re  Casey, 
195  Fed]  3'22.'  The' petition  for' an 
extension  because  the  bankrupt  was 
unavoidably  prevented  from  apply- 
ing'within  the 'year  is 'riot  evidence 
of    the    facts    therein    alleged '  arid 
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notice  of  all  applications  for  the  discharge  of  the  bankrupts 
given  to  creditors  by  mail  to  their  respective  addresses  as  they 
appear  in  the  schedule  or  as  afterwards  iiled  with  the  papers  in 
the  case  by  the  creditors,  unless  they  waive  notice  in  writing.* 
"(&)  The  judge  shall  hear  the  application  for  a  discharge,  and 
siTch  proofs  and  pleas  as  inay  be  made  in  opposition  thereto 
by  the  trustee  or  parties  in  interest,  at  such  time'  as  will  gi^e 
parties  in  interest  a  reasonable  opportunity  to  be  fully  heard, 
and  investigate  the  merits  of  the  application  and  discharge  the 
applicant  unless  he' has  (1)  committed  an  offense  punishable 
by  imprisonment  as  herein  provided;  or  (2)   with  intent  to 


must  bie  sustained  by  proof,  al- 
though not  formally  traversed.  Re 
Glickmaji.  &  Pisnoff,.  164  Fed.  209. 
Xli^  insufficiency  of  the  i  evidence  to 
esta,blish  the  unavoidable  prevention 
does  not  deprive  the  court  of  juris- 
diction to  grant  the  application  for 
an  extension.  Ibid.  'Where  the  pe- 
tition for  the  discharge  was  filed 
more  than  a,  year,  but  less  than 
eighteen  months,  after  the  adjudica- 
tion ;  it  was  held  that  it  could  not 
be  impeached  collaterally,  since  it 
must  be  presumed  that  an  exten- 
sion of  time  had  been  granted  by  the 
epiirt.  iSe  Haynes  &  Sons,  122  Fed. 
.560.  But  where  the  petition  was 
filed  after  the  expiration  of  eighteen 
months;  it  was  held,  that  a  dis- 
chai-gej  granted  thereupon,  was  void 
and  could  be  attacked  collaterally. 
Re  Fahy,  116  Fed..  239.  '  Cf.  Re 
Wagner,  139  i?ed.  87.  Where  the 
application  was  filed  with  the  ref- 
eree, instead  of  the  clerk,  but  was 
with  the  other  proceedings  before 
the  ,  former  filed  with  the  latter 
witl'iin  a  year  a|ft€!r  the  adjudication, 
it  was  considered  as  properly  filed, 
no  objection  having  previously  been 
ma^eV.TJe  Taylor,' 188  S'ed.  i79.  A 
tocal  'rule  '(iS:' D.  N.'  Y.)  'was  heli 
to  be  valid  which  provided  that  "if 
the  first  meeting  of  creditors  Is  not 


called  and  the  examination  of  bank- 
rupt at  such  meeting  begun,  carried 
on  and  completed  before  the  petition 
for  discharge  is  filed,  the  referee  is 
directed  to  certify  such  facts  to  the 
court,  and  thereupon,  upon  notice  to 
the  bankrupt,  an  application  to  dis- 
miss the  petition  for  discharge  may 
be  made."  Be  Wolliwitz,  C,  C.  A., 
192  Fed.   105. 

8  30  St.  at  L.  g44,  561,  §  58,  as 
am'd  36  St.  at  L.  838,  841.  Where 
the  petitioners  in  an  involuntary 
proceeding  fails  to  give  such  notice 
to  the  creditors,  it  is  incumbent  up- 
on the  bankrupt  to  do  so.  Re  Wol- 
lowitz,  C.  C.  A.,  192  Fed.  105.  The 
failure  to  serve  written  notice  upon 
the  receiver  of  the  property  of  the 
creditor  when  ihc  former's  name 
and  address  were  disclosed  hj  the 
proofs,  but  that  of  the  latter  was  riot 
in  the  schedules,  was  held  to  be  no 
ground  for  setting  aside  the  order 
for  a  discharge,  where  the  notice  was 
duly  served  by  publication  and  there 
was.no  proof' of  fraiid.  Re  Fritz,  173 
Fed.  560.  As  to  what  is  proper 
proof  of  service  of  iiotice  to  the  cred- 
itors, see  Re  Downing;  199  Fed'.  329. 
A  discharge'  was  not  denied  because, 
in  a  voluntary  proceeding  by  Max 
Elkind  and  Boris  Schwartz,  the  ad- 
vertisement   of   notice    of   tlie   first 
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conceal  his  financial  condition,  destroyed,  concealed  or  failed 
to  keep  books  of  account  or  records  from  wkich  such  condition 
might,  be  ascertained ;  :0r  (3)  obtained  property  on  credit  from 
any  .person  upon  a  materially  false  statement  in  writing  made 
to  such  person  for  the  purpose  of  obtaining  such  property  on 
credit;  or  (4)  at  any  time  subsequent  to"  the.  first -day  of  the 
four  months  immediately  preceding:  the  fijing  of  the.  petition, 
transferred,  removed, .  destroyed  or  concealed  or  pernaitted  to 
be  removed,  destroyed  or  concealed  any  part  of  the  property 
with  intent  to  hinder,  delay  or  defraud  his  creditors ;  or 
(5)  in  voluntary  proceedings  been  granted  a  discharge  in  bank- 
ruptcy, within  six  years;  or  (6)  in  the  course  of  the  proceed- 
ings in  bankruptcy  refused  to  obey  any  lawful  order  of  or  to 
answer  any  material  question  approved  by  the  court.  Provided 
that  a  tru^stee  shall  not  interpose  objections  to  a  bankrupt's 
discharge  until  he  shall  be  authorized  to  do  so  at  a  meeting  of 
the  creditors  called  for  that  purpose,  (c)  The  confirmation 
of  a  composition  shall  discharge  the  bankrupt  from  his  debts, 
other  than  those  agreed  to  be  paid  by  the  terms  of  the  composi- 
tion and  those  riOt  affected  by  a  discharge."  ^  "The^judge  may, 
upop  the  application  of  parties  in  interest  who  have  not  been 

meeting  of  creditors  described  them  objections  shall  not  delay  settle- 
as  "Max  Elkurd  and  Boris  ment  of  the  estate  beyond  a  stated 
Schwartz."  Re  Elkind,  C.  C.  A.,  time  or  cause  expense  to  the  estate. 
175  Fed.  64.  It  seems  that  notice  Re  Churchill,  197  Fed.  Ill,,  A  ored- 
of  the  application  should  be  given  itor  may  oppose  the  discharge,  al- 
by  publication,  as  well  as  sent  by  though  he  has  not  prbved  his  claim; 
mail,  to  the  creditors.  Hanover  Re  Frice,  96  Fed.  611;  Re  Barrager, 
Nat.  Bank  v.  Moyses,  180  U.  S.  181,  191  Fed.  247,  even,  it  seems,  if  hia 
191,  192,  46  L.  ed.  1113,  1120,  1121;  time  to  prove  the  same  has  expired. 
Remington  on  Bankruptcy,  §  2432.  Re  Bimberg,,  121  Fed.  942;  Re  Con- 
See  Re  Sykes,  106  Fed.  669.  By  roy,  134  Fed.  764,  760,  and  although 
Rule  7,  D.  C.  S.  D.  N.  Y.,  the  appli-  his  claim  is  contested.  Re  Conroy, 
catioii  must  be  filed  with  the  referee,  134  Fed.  764.  So,  it  has  been  held, 
who  notifies  'creditors  and  certifies  may  a  creditor  whose  claim  has  been 
the  proceedings  to  the. clerk.  barred  by  the  statute  of  limitations. 
8  30  St.  at  L.  544,  550,  §  146,  as  Re  Westbrook,  186  Fed.  414.  After 
amended  36  St,  at  L.  838.  See  Re  one  creditor  has  declared  his  inten- 
Levey,  133  Fed.  572.  Neither  the  tion  to  abandon  objections,  another 
judge  nor  the  referee  has  the  power  creditor  may  adopt  and  prosecute 
to  prescribe  cpnditions  to  the  inter-  the  same.  Re  Gujlbert,  154  Fed. 
position  of  objection  by  a  trustee  676. 
duly   authorized,   such   as  that  the 
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guilty  of  undtie  laches-  filed  at  any  time  within  one  year  after 
a  discharge  shall  have  been  granted,  revoke  it  lipon  a  trial  if 
it  shall  be  made  to  appear  that  it  was  obtained  through  the 
fraud  of  the  bankrupt,  and  tliat  the  knowledge  of  the  fraud 
has  come  to  the  petitioners  since  the  granting  of  the  discharge, 
and  tbat  the  actual  facts  did  not  warrant  the  discharge."* 
"The  liability  of  a  person  who  is  a  co-debtor  witb,  or  guarantor 
or  in  any  manner  a  sutety  for,  a  bankrupt  shall  not  be  altered 
by  the  discharge  of  such  bankrupt."  *  "The  petition  of  a  bank- 
rupt for  a  discharge  shall  state  concisely,  in  accordance  with 
the  provisions  of  the  act  and  the  orders  of  tbe  court,  the  pro- 
ceedings in  the  case  ajid  the  acts  of  the  bankrupt."  *  It  should 
be  verified.'  The  petition  should  be  filed  with  the  clerk  and 
not  with  the  referee.' 

"A  creditor  opposing  the  application  of  a.  banltrupt  for  his 
dischai'ge,  or  for  the  confirmation  of  a  composition,  shall  enter 
his.  appearance  in  opposition  thereto  on  the  day  when  the  cred- 
itors are  required  to  show  cause,  and  shall  file  a  specification 
in  writing  of  the  grounds  of  his  opposition  within  ten  days 
thereafter,  unless  the-time  shallbe  enlarged  by  special  order 
of  the  judge."®  In  such  a  case,  the  notice,  to  the . creditors 
should  advise  them  of  the  same."  It  has  been  said  that  a 
petition  for  a  discharge  need  not  be  verified. ^^    The  appearance 

4  30  St.  at  L.  544,  550,  §  15;  St.  that  the  ohjection  had  there  been 
at  L.  797.  waived  because  not  made  until  aft- 

5  30  St.  at  L.  544,  550,  §  16.  er  evidence  had  been  taken. 

6  General  Order  XXXI.     The  sep-  8  fie  Taylor,  188  Fed.  479. 

arate  petition  by  a  member  of  a  9  General  Order  XXXII.  A  ered- 
bankfupt  firm  for  his  discharge  itor  is  entitled  to  the  whole  of  the 
should  recite  the  former  proceedings  tenth  day  within  which  to  enter  his 
by  and  against  the  partnersliip  and  appearance  in  opposition.  Re  Bar- 
pray  for  his  separate  discharge.  Re  ragor,  191  Fed.  247.  It  has  been 
Meyers,  97  Fed.  757.  It  has  been  held  that  'a  creditor  may  proseoutc; 
held:  that  the  petition  may  be  his  objections  in  forma  pauperis. 
amended  so  as  to  include  this  Ke  Guilbert,  154  Fed.  676;  supra, 
prayer  and  to  state  the  adjiidication  .§  413. 

pf  the  bankruptcy  of  the  copartner-  10  Re  ^Meyers,  97  Fed.  757. 

ship;    but,  that   new   notice   to   the  "ffe  Jeraison  Jlercantlle  Co.,  C. 

creditors   in  the  proper  form  must  C.  A.,  112  Fed.  966;  Remington  on 

subsequently  be  given.    Re  Meyers,  Bankruptcy,   §   2130.     But   see  Rt 

97  Fed.  757,  759.  Glass,  119  Fed.  509. 

7  Re  Taylor,  188  Fed.  479,  holding 
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of  a  creditor  in  opposition  to  a  discharge  may  be  made  by  a, 
member  of  the  bar  of  the  (joiirt  .without _  a  written-.poiyerj.of 
attorney.'^  Specifications,  which  are  not  filed  within  the  time 
liniited  by  the  general  order,  will  be  .dismissed.  ^^ 

It  has  been  held :  that  the  specifications,  of  objections  to  the 
discharge  should  be  verified ;  ^*  hut  that  such  an  omission  may 
be  cured  by  amendment,'*  and  is  waived  if  the  bankrupt  pro- 
ceeds without  taking  the  objection."  It  has  beeii  held  t]^at, 
where  several  creditors  join  in  the, same  specifications,  each  of 
them,  or  someone  in  his  behalf,  must  sign  and  verify  the  same.*'' 
Where  the  creditor  is  absent,  verification  by  his  attorney  may 
be  permitted;  "  but  the  reason  why  the  creditor  does  nqt  him- 
self swear  tp  the  same  should  be  , stated,.,'®,,,,     ,   ■ 

The  specifications  should' show  the  facts  which  make  the 
objector  a  party  in  interest.^"  An  averment  that  the  pe- 
titioners are  "creditors  of  the  bankrupt"  is  insufiicient.^'    It  has 


iZ/Je  Gasser,  C.  C.  A.,  104  Fed.' 
537. 

iSiJe  Abrecht,  104  Fed.,  974;  Re 
Clothier,  ]08  Fed.  399.  The  judge 
may  extend  the  time  for  a  creditor's 
entry  of  appearance  in  opposition 
after  the  same  has.Sxpired.  Re  Lev-  ■ 
in,  C.,C.  A.,  176  Fed.  177.  Wheiie  an 
appearance  was  duly  entered  by  an 
objecting  creditor  it  was  held  that 
the  judge  might  enlarge  his  time  to 
file  specifications  or  allow  them  to 
be  filed  iw»c  pro  tunc.  .Re  Frice,  96 
Fed.  611.  Cf.  Re  Nathanson,  152 
Fed.  585. 

WiJe  Glass,  119  Fed.  509;  Re 
Gift,  130  Fed.  230;  Remington  on 
Bankruptcy,  §  2584.  Contra,  Re 
Jaraieson,  120  Fed.  697.  It  has  been 
held  to  be  sufficient,  if  the  oath  is 
taken  "to  the  best  of  affiant's  knowl- 
edge, information  and  belief."  Re 
Milgraum  &  Ost,  129  Fed.  827.  Cf.' 
Re  Jamieson,  120  Fed.  697.  But 
see  Re  Brown,  C.  C.  A.,  112  Fed.  49; 
Re  Glass,  119  Fed.  509;  Re  Nathan- 
son,  155  Fed.  645.  The  specifications 
should  also  be  signed  by  or  on  he- 


half  of  the  objecting  creditors.  •  Re 
Baerneopf,  117  Fed.  975. 

15  iJe  Glass,  119  Fed.  509;  KeGift, 
130  Fed.^230;  Re  Meuer,  144  Fed. 
445.  TJe'Hanna,  C.  a  A.,  108,  F^d. 
238;  Re  Miller,  192  Fed.  730.' 

I6i?e  Baerncopf,  117  Fed.  975;  Re 
Robinson,  123  Fed.  844;  Godsluilk 
V.  Sterling,  C.  C.  A.,  129  Fed.  580. 

VI  Be  Glass,  119  Fed.  509.  .  Where 
a  partnership,  Avhich  had  proved  a 
claim  against  a  partner's  estate,' was 
was  dissolved  pending, the  proceed- 
ings without  a  transfer  of  tlie  claim 
to  any  one  of  the  partners ;  ■  it  was 
held  that  objections  to  the  dis- 
charge, in  which  they  did  not  all 
unite,  CQuld  not  be  sustained.  Re 
Hendrick,  143  Fed.  647.  '      ' 

18  Re  Baerncopf,  117  Fed.  975; 
Remington  on  Bankruptcy,  §  2590. 

19  Be  Baerncopf,  117  Fed.  975; 
Re  Glass,  119  Fed.  509;  Remington 
on  Bankruptcy,  §  2590,  R6  Randall, 
159  Fed.  298. 

20  7Je  Servis,  140  Fed.  222. 

SI  7^6  Chandler,  C.  C.  A.,  138  Fed. 
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been  held  that  the  specifications  of  the  objecting  creditors  must 
be  as  specific  as  a  criminal  indictment  or  information ;  ^^  that 
they  must  be  clear,  specific,  circumstantial,  and  distinctly  allege 
one   of   the   statutory   grounds   for   refusing   the 


discharge.^' 


(iS7.      Contra,.!  Re    Natlianson,    355 
Fed.  645. 

52  7i'e  Hirsch,   90   Fed.   408.     But 
see  Re  Kaiser,  99  Fed  689. 

53  Re  Frice,  9,6  Fed.  Oil;  lie  Mc- 
Carthy, 170  Fed.  859,  holding  that 
such  a  defect  is  not  waived  by  tiic 
bankrupt's  faili^reto  except  to  the 
same.  When  the  objection  is  the 
commission  of  an  act,  which  is  a 
ci'ime  under  the  bankruptcy  law ; 
30  St.  at  L.  544,  554,  §  29 ;  quoted 
infra,  %  654,  the  specifications  must 
state  its  commission  "knowingly  and 
fraudulently."  He  Beebe,  11 0  Fed. 
48  (false  oath)  ;  Re  Patterson,  121 
Ted.,  921  (fraudulent  concealment)  ; 
Kentucky  Nat.  Bank  v.  Carley,  C.  C. 
A.,  127  Fed.  686  (false  oath)  ;  Re 
Levey,  133  Fed.  572  (fraudulent 
concealment)  ;  Re  Taplin,  135  Fed. 
S,Q1  (false  oath);  TJc  Cohen,  149 
Fed.  908  (false  oath).  Except  the 
transfer,  removal,  destruction  or 
concealment  of  property,  or  permis- 
sion that  the  same  be  ^one,  within 
four  months  before  the  filing  of  the 
petition,  with  intent  to  hinder,  de- 
lay or  defraud  creditors,  in  which 
case  the  word  "knowingly"  may  be 
omitted;  Re  Gift,  130  Fed.  230.  But, 
it  has  been  held  that  such  an  omis- 
sion is  waived  by  going  to  trial  upon 
the  merits  without  objections;  Re 
Osborne,  C.  C.  A.,  115  Fed.  1 ;  but  see 
Re  Taplin,  135  Fed.  861,  and  that 
it  may  be  cured  by  amendment.  Re 
Kanszak,  151  Fed.  503.  The  fol- 
lowing allegations  have  been  held  to 
be  insulficient:  that  he  had  "con- 
cealed a  part  of  bis  eftects  from  the 

■  court,"  and  had,  "in  contemplation 
Fed.Prac.  Vol,  11,-141. 


■  of  becoming  bankrupt,  made  pay- 
ments, transifers  and  assignments  of 
his  property  for  the  purpose  of  pre- 
ferring a  creditor;"  Re  Hixon,  93 
Fed.  440;  that  the  bankrupt  tad 
"not  olfered'to  surrender  his  proper- 
ty for  the  benefit  of  all  his  credi- 
tors," and  was  "withholding  proper- 
ty from  his  creditors;"  Re  Hirsch,  96 
Fed.  468 ;  that  he  had  concealed  from 
the  assignee  "certain  papers"  relat- 
ing to  judgments  obtained  against 
him  prior  to  ad  judication ;  Be  Car- 
rier, 47  Fed.  438;  that  he  had,  for 
the  purpose  of  preventing  his  prop- 
erty from  coming  into  the  hands  of 
his  assignee,  suffered  certain  judg- 
ments to  be  entered  agaiiist  him  up- 
on notes  and  checks  which  had  pre- 
viously been  paid,  there  being  no  al- 
legations that  the  judgments  were 
collected  from  the  estate  in  bank- 
ruptcy; Ibid.;  that  at  the  time  of 
filing, his  petition  he  was  the  owner 
of  a  stock  of  drugs  and  general  mer- 
chandise, no  part  of  whicli  was  ever 
delivered  to  the  trustee  in  bankrupt- 
cy, and  that  the  bankrupt  now  has 
possession  thereof,  with  no  allega- 
tion that  he  concealed  the  same,  or 
in  any  manner  prevented  tlie  trustee 
from  taking  possession  thereof;  Re 
Taplin,  135  Fed.  861;  and  that  he 
"with  a  fraudulent  intent,  has  failed 
to  include  in  his  schedules  property 
belonging  to  .him;"\Ee  Adams,  104 
Fed.  72.  A  specifica,tion  of  objec- 
tion to  a  bankrupt's  discharge  that 
lie  wilfully,  knowingly  and  fraudu- 
lently, &c.,  made  a  false  oath  in  his 
examination  before  the  referee, 
wherein  he  testilied  that  he  last  saw 
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'  They  must  set  forlt  the  particular  facts  on  which  the'  opposition 
is  based/*  must  not  be  vague,  nor  general,  nor  contain  mere 
conclusions  of  law.**  They  must  allege  the  essential  facts 
which  constitute  the  bar  to  the  discharge.**  Allegations  in  the 
language  of  the  statute  are  insufficient,*''  except  when  the  ob- 
jection is  that  the  bankrupt  has  failed  to  keep  any  books  of 
account  or   records.*'     Where   the   statute  provides   that   the 


liis  Jfaooks  oil  tlie  desk  wlicn  he  left 
liis  place  of  business,  and  tliat  t)iey 
consisted  of  one  book,  well  knowing 
the  same  to  be  untrue,  was  objec- 
tionable for  indcfiniteiiess  as  to 
wbetlier  the  falseliood  related  to  the 
existence  of  books,'  or  to  the  wit- 
ness's statement  as  to  wlien  or  where 
be  last  saw  them,  or  that  they  con-, 
sisted  of  one  book,  unless  the  cred- 
itor intended  to  charge  that  there 
were,  in  fact,  no  books,  and,  if  so, 
that  should  be  made  plain;  Re  Na- 
tlianson,  155  Fed.  045.  Specifica- 
tions of  oljjections  in  a  bankrupt's 
discharge  that  he  falsely  testified 
before  the  referee  that  he  did  not 
keep  a  ledger  and  an  expense  book 
were  objectionable  for  failure  to 
specify  that  he  did  keep  a  ledger 
and  an  expense  book,  if  those  were 
the  issues  sougbt  to  be  raised.  Ibid. 
A  specification  of  objection  to  a 
bankrupt's  drsuliarge,  alleging  that 
he  wilfully,  &c.,  falsely  testified  be- 
fore the  referee,  "I  did  not  keep 
books,  J  kept  a  book,"  well  knowing 
_tlie  answer  to  be  false  and  untrue, 
was  objectionable  for  failure  to  state 
Miat  the  bankrupt  did  not  keep  even 
a  single  book,  if  that  was  the  partic- 
ular in  whicli  the  testimony  was  al- 
leged to  be  untrue.  Ibid.  It  was 
held  under  the  Act  of  1867;  that  a 
specidcation  of  a  failure  to  keep 
proper  books  of  account  could  nbt 
sustain  a  ftnding  that  the  books 
were  kept  upon  an  incorrect  theory. 
Re  Graves,  24  Fed.  550. 


84iJe  Hixon,  93  Fed.  440. 

25  Be  Holman,  !J2  Fed.  512. 

26  Re  Kaiser,  99  Fed.  689. 
27McIs'eil  V.  U.  S.,  C.  C.  A.,  150 

Fed.  82,  18  Am.  B.  R.  21;  Reming- 
ton on  Bankruptcy,  §  2608.  Re 
Mintzer,  197  Fed.  647.  It  has  been 
held:  that  the  specification  of  the 
objection  that  the 'bankrupt  has  ob- 
tained property  or  credit  from  any 
person  upon  a  materially  false  state- 
ment in  writing  must  set  out  the 
false  representatiohs,  and  the  name 
of  the  person  so  alleged  i6  have  been 
defrauded.  Re  Levey,  133  Fed.  572. 
Several  grounds  of  oppositioir  may 
be  included  in  the'  same  sijeeiflca 
tions,  but  they  must  be  separately 
stated.  Re  Wetmore,  102  Fed.  290. 
In  such  a  case,  the  discharge  will  be 
denied  if  any.  one  of  them  is,  sus- 
tained. Hudson  ir.  Mercantile  Nat. 
Bank,  C.  C'  A.,  119  Fed.  346-.  In 
these  cases,  the  propei:  remedy  is  a 
motion  to  make  the  specifications 
more  definite  and  certain,  7£e  Mint- 
zer, 197  Fed.  647;  and  if  that  is 
delayed  until  after  evidence  hasbeeii 
taken,  a  motion  to  amend  them  to 
conform  to  the  proof  will  usually  be- 
granted,  Ibid.  It  was  held  that 
such  a  motion,  not  made  until  after 
the  witnesses  were  called,  was  prop- 
erly denied  with  leave  to  renew 
after  the  testimony  had  been  taken. 
Ue  Mintzer,  Ibid. 

28  Re  Patterson,  121  Fed.  92 1 ; 
Godshalk  v.  Sterling,  C. 'C.  A.,  120 
Fed.  580;  7Je  Ginsbiirg,  130  Fed. 
627;  7Je  Randall,  159  Fed. '298.    See 
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offenses  must  have  been  committed  within  a  specified  time  be'r 
fore  the  bankruptcy,  ,the  specifications  must  show  their  com; 
mission  within  the  period  of  limitation.^'  It  has  been  said 
that  a  bankrupt  may  avail  himself  upon  the  hearing  of  the  in- 
sufficiency of  allegations  in  the  specifications,'",  and-  that  ob- 
jections to  the  form,  of .  specifications  cannot  be  raised  for  the 
first  time  upon  appeal.'*  The  specifications  may, be  once 
amended  by  permission  of  the.  judge;'*  but  not,  it  has.  been 
heldj  by  permission  of  the  referee  alone."  Amendments  have 
been  allowed  after  the  expiration  of  the  time  fori  filing  specifi- 
cations ;  '*  but  an  amendment  was  refused  where  the  specifi- 
cations merely  alleged  the  words  of  the  statute."  New  ob- 
jections to  the  discharge  cannot  be  added  by  amendment  after 
the  original  time  to  file  specifications  has  expired.'*  A  motion 
for  the  discharge  should  not  be  granted  until  disposition  has 
been  made  of  the  specifications  to  the  objeetions."  It  has  been 
held :  that  a  petition  may  be  dismissed  for  want  of  prosecution, 
when  no  specifications  of  objections  have  been  filed  and  the 


Re  Lewis,  163  Fed.  137.  But  where 
the  allegation  was  that  he  failed  to 
keep  such  books  of  account  or, rec- 
ords as  would  enable  his  financial 
condition  to  be  ascertained,  it  was 
held  that  the  particulars  in  which 
the  failure  consisted  should  be 
pleaded.  Be  Peck,  120  Fed,.  972. 
Evidence  should  ,  not  be  pleaded 
Re  Troeder,  C.  C.  A.,  150  Fed.  710 
That  allegations  that  he  did  'nol 
keep  some  necessary  books,  and 
that  the  books  kept  were  insudi- 
cient  to  show  the  course  or  condi- 
tion of  his  business,  did  not  justify 
the  objection  that  some  particular 
transactions  were  not  entered.  Ri 
Smith,  16  Fed.  465. 

«9 Ks  Steed  &  Curtis,  107  Fed. 
682. 

iORe  Crist,  11 6  Fed,  1007.  Con- 
tra, TSe  Osborne,  C.  C.  A.,  115  Fed,. 
1 ;  Re  Baldwin,  119  Fed.  796.  But 
see  Re  Servis,  140  Fed.  222;  Troe- 


der V.   Lorsch,   C.  C.  A.,   150   Fed. 
710. 

31  Re  Osborne,  C.  C.  A.,  IIS  Fed. 
1. 

32  Re  Holman,  92  Fed.  512;  Re 
Carley,  C.  C.  A.,  117  Fed.  130;  Re 
Gift,  130  Fed.  230;  Re  Hendrick, 
338  Fed.  473.  See  Re  Mudd,  105 
Fed.  348. 

SSiie  Kaiser,   99   Fed.   689. 

3*  Re  Morga,i\,  101  Fed.  982;  Re 
Osborne,  C.  C.  A.,  115  Fed.  1;  Re 
Nathanson,  152  Fed.  585.  An  amend- 
ment may  be  allowed  after  a  refer- 
ence; Re  Hendrick,  138  Fed.  473, 
but  not,  it  has  been  held,  after  the 
proofs  are  closed.  Re  Smith,  16 
Fed.  465.  But  see  Jffe  Piercp,  lOS 
Fed.   64. 

85  Re  Peck,  120  Fed.  972.  Cf.  Re 
Gift,  130  Fed.  230.  But  see  Re 
Glassj   119  Fed.  509. 

86  Re  Gift,  1.30  Fed.  230;  Re 
Johnson,  192  Fed.  356. 

SI  Be  Randall.  159  Fed.  298. 


2244 


BANKRUPTCY. 


[§'656 


bankrupt  takes  no  proceedings  for  a  year ;  *'  but  that,  when 
specifications  of  objections  have  been 'filed,  the  only  remedy 
of  the  creditors  is  to  set  the  matter  down  for  a  hearing  upon 
4he  petition  and  objections,'*  and  that  objections  may  be  dis- 
regarded' when  the  objector  doies  not  appear  upon  the  hearing 
of  the  application  for  a  discharge.*"  .The  right  of  the  bankrupt 
to  discharge  must  be  decided  by  the  judge,  not  by  a  referee ;  *' 
but  the  judge  may  refer  the  hearing  upon  the  objections  to  a 
referee,  either  in  his  official  capacity  or  as  a  special  United 
States  commissioner,  to  take  the  evidence '  and  report  his  find- 
ings and  recommendations.*^  Where  a  creditor. holds  notes  con- 
taining a  waiver  of  exemption,  the  discharge  inay  be  stayed  for 
a  reasonable  time,  in  order  to  eruible  him  to  assert  his  right  in 
a  State  court.*'  In  the  Eastern  District  of  New  York,  it  has 
been  held  to  be  the  duty  of  the  creditoTS  to  bring  the  discharge 
to  a  hearing.**     Upon,  the  hearinjg  on  a  petition  for  discharge 


38  Re  Lederer,  325  Fed.  96.  Where, 
upon  an  appeal  from  an  order  deny- 
ing a  discharge,  there  was  no  oppo- 
sition by  the  creditors,  the  abati- 
donment  of  the  opposition  was  held 
to  be  entitled  to  weight  and  to  be 
considered,  but  not  conclusive.  Re 
Hammersteinj  C.  C  A.,  189  ^ITed. 
37. 

39  Be  Wolflf,  132  Fed.  390. 

iORe      Chase,       J  86    Fed.      408. 

41  Ke  Elby,   J  57    Fed.   935. 

42  Re  Kaiser,  99  Fed.  689;  Re 
Meyers,  100  Fed.  775;  Re  Gillar- 
don,  187  Fed.  289.  "Applications 
for  a  discliarge,  or  for  the  approval 
of  a  composition,  or  for  an  in jiinc- 
tion  to  stay  proceedings  of  a  court 
or  officer  of  the  United  States  or  of 
a  State,  shall  be  heard  and  decided 
by  the  .iudge.  But  he  may  refer 
such  an  application,  or  any  specified 
issue  .arising  thereon,  to  the  refer- 
ee to  ascertain  and  report  the 
facts."  General  Order  XII.'  In  the 
Western  District  of  Kentucky,  it 
seems  to  be  the  custom  to  refer  the 
objections  and  specifications  to  the 


referee,  no  matter  how  frivolous 
they  may  be.  Re  Daugherty,  189 
Fed.  239.  But  this  extraordinary 
practice  is  not  the  rule  in  most  dis- 
tricts. The  referee  has  no  jurisdic- 
tion to  hear  such  an  application  un- 
less there'  has  been  a  special  refer- 
ence to  him.  Re  Taylor,  188  Fed. 
479;  Re  Randall,  159  Fed.  298.  The 
previous  taking  of  testimony  by  the 
referee  lipdn  the  subjeect  is  an  ir- 
regularity; Re  Gobdhile,  130  Fed. 
782,  but  such  testimony  may  be  al- 
lowed to  stand  as  if  subsequently 
taken,  provided  that  both  parties 
were  then  represented.     Ibid. 

43  Re  Mitchell,  175  Fed.  877.  It 
lias  been, held  that  a  siib-oontractor 
who' liasi  i,nt,er,vened  in,  .thCj  bank- . 
ruptey  proceedings  against  a  eon- 
tractor  is  not  entitled  to  a  stay,  of 
the  discharge,  until  he  can,.pr.oseou,te 
his  claim  to  judgment,  so  as  to.eii,; 
iible'^hira  to  enforce  a  mech,an,ie's 
lien  under  the  State  statute.  Re 
(joodricii,  i92  Fed.  746.  "  '  '"' 
'    44/^(3  Fritz,   173  Fed. '  56(). 
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and  the  specificatiiDiis  of  objection  thereto,  the  testimony  of 
the  bankrupt  given  at  the  ^rst  meeting  of  creditors  is  admis- 
sible, but  the  testimony  of  other  witnesses  taken  at  such  time 
is  riot.*^  "Where  an  application  for  a  bankrupt's  discharge  was 
referred  to  the  referee,  as  special'  master,  to  hear  the  facts  and 
repoTt  his  conclusions,  and  specifications  of  objection  filed  by 
creditors  were  not  sufiiciently  specific,  it  was  held  to  be  the 
master's  duty  merely  to  report  back  to  the  court  that  nothing 
had  been  filed' with  him  in  the  way  of  objections  reqxiiring  the 
taking  of  testimony.*^  The  bankrupt's  attendance  before  the 
referee  on  hearing  of  objections  to  his  application  for  discharge 
demanded  by  creditors  was  held  to  be  indispensable."  It  has 
been'held  that  the  referee  has  power  to  ruleupon  the  sufficiency 
of  the  specifications,  and  that  he  should  exclude  evidence 
offered  in  support  of  specifications  that  are  clearly  defective.** 
The  burden  of  proof  is  upqn  thp  objecting  creditors  to  support 
their, spec,ifiGa,tioiis.i*®    They  ar6  not, obliged  to  prove  the  truth 


45  ibid.  Re  Walder,  ]52  Ted.  489. 
S'haifer  v.  Koblegard  Co.,  C.  C.  A., 
183  Fed.  71.  Tlie  adjudication  of 
bankruptcy  cannot  be  attacked  un- 
less the  court  hai  no  jurisdiction 
to  make  the  same.  Re  Walrath, 
175  Fed.  243,  where  it  was  held  top 
late  to  raise  the  objection  that  an 
infant  was  not  within  the  class  sub- 
ject to  bankruptcy.  Where,  in  pri- 
or proceedings,  it  had  been  deter- 
mined that  the  bankrupt  was  guil- 
ty of  concealment  of  bonds,  such 
determination  was '  held  to  be  res 
adjudicata  in  support  of  such  an 
'objection  to  the  discharge,  Re 
Krall,  196  Fed.  402.-  Findings  of 
fact  in  a  suit  in  the  State  court 
by  the  trustee  against  the  bankrupt 
and  his  wife  are  not  .-admissible 
when  no  judgiflent  wa:s  entered  up- 
on the  same,  although  the  evidence 
therein,'  if  otherwise  conip'etent, 
might  be  offered.  Re  Borg,  184  Fed. 
040.  It  seems  that  tlie  rules  con- 
cei-ning  the  admission  and  exclusion 
of  testimony  taken  Upon  a  former 
trial   of  the   same  action   apply  to 


testimony  taken  upoii  a  former  un- 
successful application  for  a  dis- 
charge in  the  same  bankruptcy  pro- 
ceedings. Be  Brockway,  12  Fed.  69. 
Evidence  of  concealment,  although 
irrelevant  as  direct  proof  of  any 
specification,  may  he  competent  on 
the  question  of  intent.  Re  Isaac- 
son, 175  Fed.  292: 

46  Re  Hendriek,  138  i7ed.  473'. 

47iSe   Slianker,   138  Fed.   862. 

48iJe  Kaiser,  99  Fed.  689.  Con- 
tra, Re  Kiiasxzaik,  151  Fed.  503. 
See  supra,  %  639.  Evidence  may  be 
disregarded  which  tends  to  prove 
objections  to  a  discharge  that  have 
not  been  pleaded.  Re  Bouck,  199 
Fed.  453.  A  creditor  who  had 
filed  specifications  only  in  his  ca- 
pacity as  a  Creditor  of  an  indi- 
vidual partner  was  not  permitted  to 
offer  evidence  as  to  defects  in  the 
books  of  the  firrp,  although  he  was 
also  a  firm  creditor.  Re  Smith,  16 
Fed_.  465.  For  circumstantial  evi- 
dence held  to  be  sufficient.  See  Re 
Reed,  191  Fed.  920.'  ' 

49JJe  Wetmore,  99  Fed.  703;   Re 
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of  the  allegations  in,  their  specifications  beypnd  a  reasonable 
doubt.*"  When  objections  are  dismissed,  the  bankrupt  may  be 
allowed  costs  against  the,  objector  ;°*  but  it  has  been  said  that 
this  will  not  be  done  when  the  opposition  was  not  frivolous  or 
vexatious.'^  The  r-eferee's  findings  of  .fact  upon  conflicting 
evidence  wil  usually  be  confirmed.*'  When  confirmed  by  the 
district  judge,  they  will  very  rarely  be  disturbed  upon  appeal.** 

The  insanity  of  a  bankrupt,  which  arises  pending  the  pro- 
ceedings and  prevents  his  examination  by  his  creditors,  is  not 
a  bar  to  his  discharge.** 

After  a  discharge  had  been  refused  upon  the  merits,  a  second 
application  at  a  subsequent  term  was  denied,  although  in  the 
meanwhile  a  grand  jury  had  refused  to  indict  the  bankrupt 
upon  a  charge  of  the  same  offense  that  had  been  held  to  be  a 
bar  to  his  discharge.** 

§  656.  Grounds  for  refusing  discharge.  A  discharge  in 
bankruptcy  will  be  refused  if  the  applicant  has  "(1)  coinmitted 
an  offense  punishable  by  imprisonment  as  herein  provided ;  * 


De  Leeuw,  98  Fed.  408;  Re  Idzall, 
96  Fed.  314;  Be  Hirsch,  96  Fed, 
468;  Re  Dews,  96  Fed.  181;,  Re 
Freund,  98  Fed.  81;  Re  Cornell,  97 
Fed.  29;  Re  Corn,  106  Fed.  143; 
Re  Gaylbrd,  106  Fed.  833;  ife  Ham- 
ilton, 133  Fed.  823;  Re  Walder,  152 
Fed.  489 ;  Troeder  v.  Lorscli,  C.  C. 
A.,  150  Fed.  710;  Re  Griffin  Bros., 
154  Fed.  537.  But  when  they  have 
made  out  a  prima  facie  case,  such 
as  the  existence  of  assets  and  their 
disappearance  a  short  time  before 
the  institution  of  the  proceedings 
in  bankruptcy,  the  burden  is  shifted 
to  the  bankrupt,  who  must  then  ex- 
plain the  facts  which  are  peculiarly 
within  his  knowledge,  or  else  his 
discharge  will  be  refused.  Re 
Meyers,  96  Fed.  408;  TJe  Wood,  98 
Fed.  972;  Re  O'Gara,  97  Fed.  932; 
Be  Ablowich,  99  Fed.  81.  But  see 
Be  Idzall,  96  Fed.  314. 

,60j?e    Greenberg,    114    Fed.    773; 
Troedfer   v.   Lorsch,    C.   C,   A.,    150 


Fed.  710;  Be  Delmour,  161  Fed. 
■  589. 

61  Re  Miers,^  193  fed.  288.  , 

52  Ibid. 

B3B?  Harr,  143  Fed.  421;  Be 
Wheeler,  C.  C.  A.,  165  Fed.  188. 

54  Boyd  y.  Arnold,  Loucheim,  & 
Co.,  C.  C.  A.,  149  Fed.  187.  See 
McDonald  y.  Campbell,  C.  C.  A., 
151  Fed.  743. 

55  Be  Miller,  133  Fed.  1017. 
,  56  Be  Eoyal,^113  Fed,  140. 

§  656.  l"(a)  A  person  shall  be 
punished,  by  imprisonment  for  a 
period  iiot  to  exceed  five  years,  upon 
cpnyietion  of  the  offense  of  having 
knowingly,  and  fraudulently  appro- 
priated, to  his  own  use,  embezzjedj 
spent,  or'  unlawfully  .transferred 
any  property  or  secrete^  or  de- 
stroyed any  document  belonging  to 
a  bankrupt  estate  which  came  into 
his  charge  as  trustee.  ,  (6)  A  per- 
son shall  .be  punished,  by  imprison- 
ment for  a  p(!i;iod  not  to  exceed  two 
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or  (2)  with  intent  to  conceal  his  financiaV  condition  destroyed, 
concealed,  or  failed  to  keep  books  of  account  or  records  from 


yfiars,  upon  conviction  of  the  offense 
of  having  knowingly  and  fraudu- 
lently (1)  concealed  while  a  bank- 
rupt, or  after  his  discharge,  frotti 
his  trustee  any  of  the  property  be- 
longing to  his  estate  in  bankruptcy ; 
or  (2)  made  a  false  oath  or  a:ccount 
in,'  or  in  relation  to,  any  proceeding 
in  bankruptcy;  (3-)  presented  un- 
der oath  aiiy  false  claim  for  proof 
against  the  estate  of  a  bankrupt,  or 
used  aiiy  such  claim  in  eompositiori 
personally  or  by  agent,  proxy,  or 
attorney,  or  as  agent,  proxy,  or  at- 
torney; or  (4)  ■  receix'ed  any  mate- 
rial amount  of  property  from  a 
bankrupt  after  the  filing  of  the  pe- 
tition', with  intent  to  defeat  this 
act;  or  (5)  extorted  or  attempted 
to  extort  any  nioney,  or  property 
from  any  person  as  a  tonsideration 
for  acting  or  forbearing  to  act  in 
bankruptcy  proceedings,  (c)  A  per- 
son shall  be'  punished  by  fine,  riot 
to  exceed  five  hundred  dollars,  and 
forfeit  his  office,  and  the  same  shall 
thereupon  become  vacant,  upori  con- 
viction of  the  offense  of  having 
knowingly  (1)  acted  as  a  referee  in 
a  case  in  which  he  is  directly  or 
indirectly  interested;  or  (2)  jpur- 
chased,  while  a  referee,  directly  or 
indirectly,  any  prdperty  of  the  es- 
tate in  bariknlptey  of  which  "he  is 
referee;  or  (3)'  refused,  while  a 
referee  or  trustee,  to  permit  a  i"ea- 
sonable  opportunity  for  the  inspec- 
tion of  the  accounts  relating  to  the 
affairs  of,  and  the  papers  and  rec- 
ords of,  estates  in  his  charge  by 
fiarties  iiiinter'est  when  directed  by 
the  coUTt  so  to  do.  (6)  A  person 
shall  not  be  prosecuted  for  any  of- 
fense arising  under  this  act  unless 
the  indictment  is  found  or  the  in- 


fdfmation  is  filed  in  court'  within 
one  "year  after  the  commission  of 
the  offense."  30  St.  at  L.  544,  5!)4, 
§  29.  There  can  be  no  indictment 
for  a  concealment  of  the  assets 
when  they  were  not  concealed  after 
the  appointment  of  the  trustee.  U. 
S.  V.  Young  &  Holland  Co.,  170  Fed. 
1!10.  Larceny  against  the  objector, 
not  accompanied  by  any  act  made  a 
crime  by  the  bankruptcy  law,  is  no 
ground  for  a  denial.  Re  Wolf,  359 
Fed.  299.  A  discharge  has  been  de- 
nied because  of  a  false  statement 
in  the  verified  schedules  of  the 
bankrupt,  Re  Becker,  106  Fed.  54; 
Re  Eaton,  130  Fed.  731  ;  Re  Young, 
140  Fed.  728;  and  of  a  false  state- 
ment in  an  affidavit  upon  a  motion 
to  dismiss  the  'proceedings,  Re 
Young,  ]40  Fed.  728;  but  not  for 
a  false  statement  in  a  verified  an- 
swer, which  was  filed  too  late  for 
its  consideration  by  the  court,  He 
Young,  140  Fed.  728;  nor  for  false 
statements  in  the  testimony  of  the 
hknki-iipt  in  insolvency  proceedings, 
which  were  by  stipulation  read  in 
evidence  in  the  proceedings  in  bank- 
ruptcy. Re  Goldsmith,  101  Fed.  570; 
nor  for  a  false  oath  in  other  bank- 
ruptcy proceedings,  in  wlTich  the 
petitioner  for  the  discharge  was  not 
the  respondent,  Re  Blalock,  118 
Fed.  679;  criticised  in  Remington  ■ 
on  Bankruptcy,  §  2531.  The  fact 
that  the  false  testimony  related  to 
the  existence  of  property,  which 
could  not  have  been  recovered  by 
the  creditors,  does  not  relieve  the 
bankrupt,  /iV  Becker,  106  Fed.  54; 
Re  Royal,  132  Fed.  135;  Re  Conroy, 
134  Fed.  764.  But  see  Re  Chamber- 
lain, 180  Fed.  304.  A  subsequent 
correction  or  retraction  of  the  false 
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which  such  condition  might  be  ascertained;*  or  (3)  obtained 
property  or.  credit  from  any  person  upon  a  ;ma1^erially  fal.se 


testimony  dpea  not  obviate  the, ob- 
jection, Re  Wolf,  156  Fed.  543-;  Re 
Marcus,  ;192  Fed.  743;  Re  Doyle, 
199  Fed.  247;  except  in  so  far  as 
it  tends  to  sbow  that  the  untruth 
was  inadvertent,  Re  Marcus, ,  192 
Fed.  743;  Re  Doyle,  199  Fed.  247. 
Nor  is  it  obviated .  vphen,  a,fter  the 
creditors  had  discovered  the  fraud- 
ulent omission  from  the  schedules, 
he  amendeed  the  same.  Re  Eatbn, 
110  Fed.  731;  Re  Breiner,  129 
Fed.  ,,155;  although  , this  may  be 
considered  as  a  circumstance  tend- 
ing to  prove  good  faith.  Re  Wolf, 
156  Fed.  543.  , Evasive,-  7ie  ,Cphen, 
149  Fed.  908;  Re  Fanning,,  155 
Fed.  ,  701 ;  and  disrespectful.  Re 
Fanning,  155  Fed.:  701;  answers 
upon  the  bankrupt's  examination 
were  held  to  be  no  reasons  for  re- 
fusing a  discharge.  The  fact,  that 
a  grand  jury  has  refused  to  indict 
the  bankrupt  for  perjury,  Re  Royal, 
11,3  Fed.  140;  or  that  he  could  not 
be  convicted, criminally.  Re  Gaylord, 
C.  C.  A.,  112  Fed.  668;  for  a  false 
statement  under  oath  in  the  bank- 
ruptcy proceedings  will  not  prevent 
the  denial  of  discharge  because  of 
the  same. 

2  The  mere  failure  to  keep  books 
is  insu,ffioient,  unless  it  appears 
that  this  was  done  with  the  intent 
to  conceal  his  financial  condition. 
Re  McCrea,  C,  C.  A.,  161  Fed.  246; 
Re  Tanner,  192  Fed.  572;  iJe  Brown, 
199  Fed.  356.  It  has  been  said  that 
the  burden  of  proof  is  upon  the 
creditor  to  show  that  the  failure 
of  the  bankrupt  to  keep  books  was 
done  with  the  intent  to  conceal  his 
financial  condition,,  Be  Garrison,  0. 
C.  A.,  149  Fed.  178;  but  where  a 
bankrupt,  who  had  had  eonsidera; 


ble  b'usinesjS  experience,  -failed,  to 
keep  any  books  whatever,  froni 
which  his  financial  condition  could 
be  ascertained;  it  was  presujiied 
that  he  did  so  in  order  to  conceal 
the  same.  Re  Bragasa,  ],03,,Fedt 
936;  Re  Alford,  135  Fed.  236.  The 
keeping  .of  misleading  ;  books.  Re 
Feldstein, '  C.  C.  A.,  135  Fed,.  259; 
or  books  without  any  entries  con- 
cerning .alleged  debts,  upon  which 
the  bankrupt  claimed  to  have  made 
payments,,  is  a  ground  for  refusing 
a.  discharge,  Re  Greenberg,  114;  Fed. 
'773:  bu^  oinissions.  Van  Ingen  v. 
Schophof'en,  .q,  C.,  A.,  129, Fed,  352; 
or  false  entries.  Re  Hamilton,  133 
Fed.  823;  \yhen  made  solely  for  the 
purpose  of  concealing  financial  as- 
sistance or  a  prefei;ence,  were  held 
not  to  be.  A  discharge  was  grant- 
ed when  the  bankrupt  kept  a 
cash  hoolf  without  any  day  ,  book., 
blotter  or.  register.  Re  Allendorf, 
129  Fed.  981;  and  when  the  nature 
of  the  .bankrupt's  .business,  did  not 
require  the  keeping  of  ordinary 
books,  his  failure  so  to  do  did  not 
prevent  hi?  discharge.  Sellers  v. 
Bell,  C.  C.  A.,  94  Fed.  801 ;  Re 
Corn,  106  Fe,d.  143;  Re  Prager,  134 
Fed.  1006;.  Re  Keefer,  135  Fed.  885. 
The  deipti-uctipn  of  a  check'bOiOjc  and 
pass  book  at  a  time  yhen  the,  bank-: 
rupt's  debts  were  small,  Re  Stude- 
baker,  C;  C.  A.,  127  Fed.  591;  the 
destruction  of  a  salesman's  slips  of 
memoranda  afteiii  the  amount  of  the 
same  had  been  written  in  the  cash, 
book,  iJe  Allendorf,  129,  Fed.  981; 
and  the  alteration  and  mutilation 
of  immaterial  parts  of  the  old  rec- 
ords of  a  corporation,,. of,  which  the 
bankrupt  was  a  bookkeeper,  Bau- 
man  v.  Feist,  C.  C.  A.,  107  .Fed,;  83; 
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statement  in  writing' made  to  such  person  for  the  purpose  of 
oDtaining  such  property  oh  credit  from  such  a  person; 


were  held  to  be  grounds  for  refusing 
a  discharge.  For  cases  of  omis- 
sions froin  books,  which  were  held 
to  justify  a  denial  of  the  applica- 
tion, hee  lie  Brod,  166  Fed.  1011; 
Re  Pomerantz  k  Hopkins,  168. Fed. 
444;  \Ke  Schacht^r,  170  Fed.  683; 
Re  Koelle,  171  Fed.  257;  Re  Kyte, 
174  Fed.  867;  Re  Berger,  200  Fed. 
325,  where  the  bankrupt  transacted 
business  through  a  corpdration 
which  he  owned.  For  oases  where 
tliey  did  not,  see  Re  Barthier,  188 
Fed.  394;  Re  Sabsevitz,  197  Fed. 
109;  Re  Marcus,  C.  C.  A.,  203  Fed. 
29.  It  has  been  held  that  if  the 
intent  to  conceal  the  financial  condi- 
tion exists,  the  discharge  should  be 
denied,  whether  such  intent  was 
fraudulent  or  not.  Re  Hanna,  C.  C. 
A.,  168  Fed.  238;  but  an  intent  to 
conceal  must  exist.  Re  Marcus,  192 
^ed.  743;  althotigh  it  may  be  proved 
by  circumstantial  evidence.  Re 
Sthachter,  170  Fed.  683.  For  a 
disappearance  of'  the  books  which 
cSiused  a  denial,  see  Re  Wiedmann, 
188  Fed.  684;  'Baylor  v.  Eawlings; 
C.  C.  A.,  200  Fed.  131.  But  see 
Be  Miritzer,  197  Fed.  647;  Garry 
v.  Jeffersdn  Bahlc,  C.  C.  A.,  186  Fed. 
461.  The  destruction  of  the  books 
of  a  partnership,  of  which  the  bank- 
rupt was  formerly  a  member,  was 
held  to  be  a  bar  to  his  discharge. 
Re  Conley,  120  Fed.  42.  In  the  case 
of  a  partnership,  the  burden  is  upon, 
each  partner  to  show  that  he  was 
innocent  of  participation  in  Such 
concealment.  Re  Schachter,  170 
Fed.  683.  "Where  the  bankrupt 
lived  in  New  York,  he  was  not  re- 
fused' a  discharge  because  a  firm  in 
Michigan,  of  which  he  was  a  mem- 
ber, did  not  keep  proper  books  for 


or 


a  short  period  of  time,  there  being 
no  proof  of  his  knowledge  thereof. 
Re  Garrison,  C.  C.  A.,  149  Fed.  178. 
Cf.  Re  Ablowich,  99  Fed.  8] ;  Re 
Warne,  10  Fed.  377;  Re  ICamsler, 
97  Fed.  194;  Re  Bragasa,  103  Fed. 
936;  Bragassa  v.  St.  Louis  Cycle 
Co.,  C.  C.  A.,  107  Fed.  77;  .Re 
Bemis,  104  Fed.  672;  Ablowich  v. 
Stursberg,  C.  C.  A.,  105  Fed.  751;, 
Re  Spear,  103  Fed.  779;  Re  Corn, 
106  Fed.  143.  Tlie  actual  effect 
upon  the  creditors  of  the  bookkeep- 
ing is  immaterial.  Re  Schachter, 
170  Fed.  683. 

3  The  right  to  object  to  a  dis- 
charge' because  the  bankrupt  lias  ob^ 
tained  property  or  credit  upon  a 
materially  false  statement  in  writ- 
ing is  not  confined  to  the  person 
defrauded,  but  may  be  interposed 
by  any  creditor.  Re  Harr,  143  Fed. 
421;fle  A.  B.  Carton  '&,  Co.,  148  Fed; 
63.  But  see  Re  Allendorf,  1 29  Fed. 
981 ;  Re  Dresser'ife  Co.,  144  Fed.  318. 
Tlie  property  need  not  have  been 
thus  obtained  for  the  benefit  of  the 
bankrupt,  if  it  was  thus  obtained 
upon  his  credit  as  principal  or  sure- 
ty. Re  Aldridge,  168  Fed.  93.  The 
ol)tainiTig  of  a  loan  by  means  of  the 
materially  false  statement  is  suffi- 
cient. Re  Louisville  Banking  Co.,  C. 
C.  A.,  158  Fed.  403;  Re  Gilpin,  160 
Fed.  171.  Contra,  Re  Pfaffinger, 
154  Fed.  528;  and  so  is  the  obtain- 
ing df  credit  by  a  corporation,  in 
which  the  bankrupt  owned  a  ma- 
jority of  the  stock.  Re  Dresser  & 
Co.,  144  Fed.  318.  It  has  been  held 
that  the  obtaining  of  a  bond  of  in- 
demnity or  a  surety  bond  is  not, 
/Je  Tanner,  192  Fed:  572.  Services 
have  been  lield  not  to  be  property 
within  the*  meaning  of  this  section 
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(4)  at  any  time  subsequent  to  tlie  first  day  of  tLe  four  months 
immediately  preceding  tlie  filing  of  the  petition  transferred, 
removed,  destroyed  or  concealed  or  permitted  to  be  removed, 


of  the  statute.  Gleason  v.  Thaw,  C. 
C.  A.,  185  Fed.  345;  s.  c,  C.  C.  A., 
396  Fed.  359,  certiorari  gi-anted. 
Drafts  drawn  upon  an  account 
where  there  are  no  funds,  are 
not  false  statements  in  writing. 
Firestone  v.  Harvey,  C.  C.  A.,  XJi 
Fed.  574.  The  preponderance  of 
authority  is  that  false  statements 
to  a  commercial  agency  are  not. 
lie  Russell,  C.  C.  A.,  176  Fed. 
253;  Re  Foster,  186,  Fed.  254; 
ser,  C.  C.  A.,  146  Fed.  383,  76  C.  C. 
A.  655;  Re  Pincus,  147  Fed.  621; 
Re  Carton  &  Co.,  148  Fed.  63;  Re 
Kyte,  174  Fed.  867.  It  does  aiot 
avail  the  bankrupt  that  he  paid  in 
full  for  the  first  property  that  he 
received  upon  the  faith  of  the  false 
statement.  Eagan,  Malone  &  Co.  v. 
Cotton  &  Preston,  Cv  C.  A.,  200  Fed, 
546.  Cf.  Re  Terens,  172  Fed.  938. 
But  see  Re  Cotton  &  Preston,  183 
Fed.  181;  Re  SabSevitz,  197  Fed. 
109;  Re  O'Callaghan,  199  Fed.  662; 
Re  Braverman,  199  Fed.  803.  The 
fact  that  credit  was  extended  to  a 
firm  and  not  to  the  bankrupt  mem- 
ber thereof,  is  immaterial.  Re 
Terens,  172  Fed.  938.  It  has  been 
held:  that  a  false  statement,  made 
by  an  agent  of  the  bankrupt  within 
the  scope  of  his  authority,  will  jus- 
tify a  refusal  of  the  discharge.  Re 
Goodhile,  130  Fed.  782;  iJe"Dresser, 
C.  C.  A.,  146  Fed.  383.  See  Re 
Hardie  &  Co.,  143  Fed.  607;  Re 
Reed,  391  Fed.  920;  in  the  case  of 
a  partnership,  that  such ;  a  state- 
ment by  one  of  the  firm  is  a  ground 
fo:r  refusing  a  discharge  to  him  and 
to  the  firm.  Re  Neyland  &  Mc- 
Keithern,  184  Fed.  144;  Eagan,  Ma- 
lone &  Co.  V.  Cotton  &,  Preston,  C. 


C.  A.,  200  Fed.  546;  but  not  the 
discharge  of  a  partner  who  did  not 
participate  in  or  authorize  the 
same.  Kagan,  Malone  &  Co.  v.  Cot- 
ton &  Preston,  C.  C.  A.,  200  Fed. 
546,  affirming  183  Fed.  181;. Hardie 
V.  S.wafford  Bros.  Dry  Goods  Co., 
C.  C.  A.,  20  L.E.A.(N.S.)  785,  165 
Fed.  588.  The  false  statement  must 
liave  been  made  either  with  knowl- 
edge of  its  fa,lsity,  or  so  recklessly 
as  to  justify  a  finding  of  fraud.  Re 
Collins,  157  Fed.  120,  Where  the- 
statement  was  false  in  fact,  but 
made  in  good  faith  through  a  mis- 
take on  the  part  of  the  bankrupt, 
his  discharge  was  denied.  Re  Shaf- 
fer, ]  6J)  Fed.  724.  ,  See  Re  Terens, 
172  Fed.  938.  Contra,  W.  S.  Peck 
Co.  1'.  Lovrenb^in,  C,  C.  A.,  178, Fed. 
178;  Re  Mintzer,  197  Fed.  647;  Re 
O'Callaghan,  199  Fed.  662.  For  evi- 
dence held  to  be  sufficient  to  show* 
that  the  statement  was  intentional- 
ly false,  see  Re  Taff  &  Conyers,  182 
Fed.  899;  Shaffer  v.  Kohlegard  Co.i 
C.  C.  A.,  183  Fed.  71;  Be,  Puschlcin, 
183  Fed.  882;  Re  Miller,  192  Fed. 
730;  Re  Ellerbee,  198  Fed.  952.  The 
denial  of  the  discharge  operates  "as 
to  all  claims  and  is  not  limited  to 
that  of  the  objector.  Re  Miller,  192 
Fed.  730.  A  creditor,  can  make  the 
objection,  although  the  discharge 
would  not  release  the  .bankrupt  from 
the  debt  thus  incurred.  Re  Reed, 
191  Fed.,  920.  Ap  agreement  by  a 
creditor  foi;  a  valuable,  considera- 
tion, by  which  he  canceled  and 
agreed  to  surrender  certain  written 
statements,  upon  which  the  bank^ 
rupt  obtained  credit,  and  conceded 
that  any  inaccuracies  therein  were 
inadvertent,  was  held  to  estop  him 
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destroyed  or  concealed  any  of  his  property,  with  intent  to 
hinder,  delay  or  defraud  his  creditors,*  or  (5)  in  voluntary 
proceedings  been  granted  a  discharge  in  bankruptcy,  within 


from  using  the  same  as  a  ground 
of  objection  to  the  discharge.  Re 
Russell,  C.  C.  A.,  176  Fed.  253. 

*  It;  has  been  , held  that  eoncea.1,- 
ment  at  a  time  when  no  trustee  was 
appointed  is  nd  ground  of  objection. 
Re  Adams,  173  Fed.  590.  But  see 
U.  S.  V.  Comstock,  ]61  Fed.  644; 
Eadin  v.  U.  iS.;  C.  C.  A.,  189  Fed. 
368.  ;  The  advice  of  counsel  may  be 
considered  when  determining  wheth- 
er the  concealment  was  fraudulent. 
Re  Alleman,  162  Fed.  693;  Klein  v. 
Powell,  C.  C.  A.,  174  Fed.  640.  It 
lias  been  held  -that  the  word  "con- 
ceal" means  a  continuous  coriceal- 
raent,  and  the  fact  that  the  first 
coiicealinent  was  prior'  to  the  four 
niontlis'  period  is  no  excuse  if  con- 
tinued. Re  Qiiackenbusli,  102  Fed. 
282 ;  Re  Toothaker  Bros.,  128  Fed. 
187;  U.  S.  V.  C*?hn,  1,42  Fed.  983; 
Re  Jacobs  &  Verstandig,  147  Fed. 
797.  A  discharge  will  not  be  de- 
nied because  of  an  omission  of  as- 
sets from  the  bankrupt's  schedules, 
caused  by  inadvertence  or^  mistake, 
of  fact  or  !»■«;,  Re  Scott,  ,11  Fed. 
133 ;  Re  Crerisliaw,  95  Fed.  632 ;'  Re, 
Hirsch,  96  Fed.  468 ;  Re  Morrow,  97 
Fed.  574 ;  Re  liicAdam,  -98  Fed,  409 ; 
Re  McBryde,  99  Fed.  686 ;  Re  Wet- 
more,  99.  Fed,  7H)3;  iJe  Neely,  ,134 
Fed!  667 ;  norj  it  has  b6en  held,  be- 
cause of  the  omission  of  a  leasehpjd, 
where  there  is,  no  evidence  that  it 
has  any  value.  Re  Hirsch,  97  Fed. 
571;  nor  because. of  the, omission. of 
an,  interest  in  property,  jvliich  has 
been  pledged,  when  .there  ,i»  no  evi- 
dence that,  it  is  worth  more:  than 
the  d«bt  due  the  pledgee,  Jf.e  Hirsch, 
96  Fed.  468.     It  has  been  held  that 


a  preference,  which  does  not  amount 
to  a  fraudulent  concealment,  is  not 
a  bar  to  a  ^discharge.  Re  Pierce, 
103  Fed.  64-;  Re  Brown,  140  Fed. 
383 ;  Re  Maher,  144  Fed,  503.  The 
pledge  by  a  stockholder  of  securi- 
ties owned  by  his  customers  to 
secure  a  loan  to  himself  is  not  such 
a  transfer  of  property  with  in- 
^  tent  to  defraud  his  creditors  as 
will  prevent,  his  discharge,  al- 
though it  is  property  on  which 
he  has  a  lien, ,  Re  Jacob.  Berry  & 
Co.,  146  Fed!  623.  It  seems  that 
a  transfer  of  property  in  fraud  ^of 
creditqrs  when  made  by  a  bank- 
rupt's general  agent  with  complete 
control  of  the  same  will  bar  a  dis- 
charge, although  the  bankrupt  did 
not  know  it  was  piade.  Ibid.;  Re 
James,  C.  C.  A.,  181  Fed.  476,  af- 
firming 175  l?ed.  894.  See  §  .621, 
supra.  Cf.  Johnson  v.  U.  S.,  C.  C. 
A.,  18  L.R.A.(N.S.)  1194,  103  Fed. 
30!  Contra,  Warren  v.  t|.  S.,  C.  .C. 
A.,  199  Fed.  753..  Where,  prior  to 
the  six  months,  the  bankrupt  parted 
with  the  title  and, all  control  to  the 
property,  there  is  no  such  conceal^ 
ment  as  is  described  jn  the  statute. 
!iJe ,  Hammerstein,  C.  C.  A.,  189  Fed. 
37.  Cf.  Re  Boner,  169  Fed.  ,727. 
For  cases  where  it  was  held  that 
there  was  such  a  fraudulent  con- 
cealment, see  ,  Re,  Skinner,  97  Fed. 
199;  ■'Se ,  Kamsler,  97  Fed.  194;  Re 
Epy,  96  Fed.  400;  Re  Lewin,  103 
Fed.  852;  Be  Becker,  106  Fed.  54; 
Re  Lowenstein,  106  Fed.  51 ;  Re 
Bemis,  104  Fed.  672 ;.U.  S.  y.  Young 
&  Holland  Co.,  170*  Fed.  110;  Re 
Wriglit,  177  Fed.  578;  Re  McCann, 
179  Fed:  575;  Re  Margolis,  181  Fed. 
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six  years  ;^  or  (6)  in  the  course  of  the  proceedings  in  bank- 
ruptcy refused  to  obey  any  lawful  prder  of  or  to,  answer  any 
material  question  approved  by  the  court."  ®  A  discharge  was 
denied  where  there  were  no  dischargeable  debts.'' 

In  computing -the  time  which  has  intervenefi,  sinqe  the  ,bank- 
riipt  was  discharged  in  involuntary  proceedingsy  the  six  years 
are  counted  back  from  the  time  of  the  hearing  on  the  appli- 
cation for  the  secoifd  discharge,  and  not  from  the  time  of  the 
filing  of  the  sedond  voluntary  petition  in  bankruptcy.'  A  bank- 
rupt cannot  be  discharged  in  invohmtary  proceedings  if  he  has, 
within  the  previous  six  years,  obtained  a  discharge  in  bank- 
ruptcy upon  a  voluntary  petition.*  It  has  been  held  that  a 
bankrupt,  who  failed  to  apply  for  his  discharge  within  the  time 
limited  by  the  present  bankruptcy  law,  cannot  thereafter  file  a 


591;  Re  Taylor,  382  Fed,  187;  Re 
Sussman,  183  Fed.  331;  U.  S.  v. 
Stern,  186  Fed.  854;  Se  Graves,'  189 
Fed.  847;  Re  Sussman,  190  Fed. 
Ill;  Re  Doyle,  199  Fed.  247;  Re 
BeVger,  200  Fed.  325.  For  cases 
lidding  that  there  was  not,  see  Re 
Alleman,  162  Fed.  693;  Johnson  v. 
U.  S.,  C.  C.  A.,  18  ,L.R.A.(N.S.) 
1194,  163  Fed.  30;\Be  Boner,  169 
Fed.  727;  Re  Reed,  191  Fed.  920; 
Re  Mintzer,  197  Fed.  647 ;  Re  Doyle, 
199  Fed.  247.  It  seems  that  money 
borrowed  to  pay  the  expenses  of  the 
bankruptcy  proceedings  need  not  be 
put  in  the  schedules.  Sellers  v. 
Bell,  C.  C.  A.,  94  Fed.  801.  The 
advice  of  counsel  is  no  excuse  for 
tlie  omission  of  assets  from  the 
Schedule,  unless  the  bankrupt ,  gave 
him  a  full  disclosure  of  the  facts; 
but,  in  such  a  ease,  it  may  have 
weight  with  the  court.  Re  ICyte, 
174  Fed.. 867;  Re  Alleman,  162' Fed. 
693;  Re  Nelson,  179  Fed.  320.  A 
preferential  payment,  in  the  absence 
of  fraud,  does  not  bar  the  discharge. 
Re  Friedrich,  199  Fed.  193;  Re 
Doyle,  199  Fed.  247;  Re  Bouck,  199 
Fed,  453. 
iRe    Chase,    186    Fed.    408.      A 


creditor,  who  held  a  provable  claim 
under  the  former  proceeding,  is  not 
estopped  itrom  raising  his  objection 
to  the  bankriipt's  discharge  in  a 
subsequent  proceeding,  although  he 
proved  his  claim  thei;ein,  when 'the 
bankrupt  scheduled  no  assets  not 
exempt.  Re  Bacon,  C.  C.  A.,  193 
Fed.' 34:  ,. 

6  30  St.' at  L.  544,  550,  §14.     As 
to  time,  see  J?e  Wolff,  100  Fed.  430; 
Re  Wheeler,  5  Fed!  299. 
IRe  Guliclc,  100  Fed.  52. 

»Re   Jordan,    142    Fed..  292;    Re 
Haase,  155'  Fed.  553.  ' 

^Re  Neely;,  134  Fed.  667;  Rp 
Seaholm,  C.  'c.  A.,  136  Fed.  144. 
The  discharge  of  a  firm  in  former, 
bankruptcy  proceedings  is  no  bar  to 
the  subsequent  discharge  of  another 
co-partnership  within  the  six  years, , 
although  one  of  the  partners  of  the 
former  was  a  member  of  the  latter. 
Re  NSyland  &  McKeithen,  i8'4  Fed. 
144,  where  the  former  order  of  dis- 
charge, altliough  purporting  to  dis- 
charge the  individual  partners  also, 
was  construed  as  a  discharge  of  the 
partnership  only,  since  thei-e  had 
been  no  adjudication  against  the  in- 
dividuals. 
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second  petition,  and -obtain  a  discharge  from  the  debts  which 
were  schediiled, and  provable'  in  the  previous  bankruptcy;  *"  but 
it  was  held  otherwise  when  the  first  proceeding  was  under  the 
act  o£  1867,  and  the  debt  then  proved  had  been  kept  alive  by  a 
judgment.*^  ' 

,  It  has  been  held :  that  the  failure  of  a  bankrupt  to  apply  for  a 
discharge,  and  the  approval  of  .the  record  by  the  court  without 
granting  a  dischaTge,  constitutes  a  judgment  by  default  in  favor 
of  his  creditors,  then  existing,  and  a  conclusive  adjudication, in 
their  favor  that  he  is  not  entitled  to  a  discharge  from  their 
claims;  ^^  and  that  the  proof  of  -their  claims  upon  his, second 
application  does  not  estop  them  fi-'o'm  pleading  such  adjudica- 
tion ;  ^'  and  that  the  dismiss'al  of  a  bankrupt's  petition  for  want 
of  prosecution,  ^nd  the  denial  of  his  motion  to.  reinstate  his 
application;  has  the  same  effect.^*  An  order  refusing  to  confirm 
a  composition  is  nota  bar  to- a  siibsequent  discharge.*^ 

§  657.  Obligations  released  by  discharge.  "A  discharge 
ill  bankruptcy  shall  release  a  bankrupt  from!  all  of  his  provable 
debts,  except  such  as  ,(1)  are;  due  as  ,a  tax  levied  by  the  TJnited 
States,  the  state,  .county,  district,  or  municipality  in  which  he 
resides;  (2)  are  liabilities  for  obtaining  property  by  false  pre- 
tenses or  false  representations,*  or  for  wilful  and  malicious  in- 


10  Be  Silverman,  C.  C.  A.,  ,157 
Fed.  675. 

11  Re  Herrman,  134  Fed.  566. 

IS  Re  ]i)lby,  157  ,]?ed,  935;  Ee 
Bramlett,  161  Fed.  588;  Re  Bacon, 
C.  .0.  A.,  193  Fed.  34;  iJe  Springer, 
199  Fed.  294.  The  failure  of  the 
bankrupt  to  apply  for  a '  discharge 
during  the  statutory  period  is  a 
conclusive  determination  that  he  is 
not  entitled  to  the'  same  and  pre- 
cludes hiin,  in  a  subsequent  proceed- 
ing, from  obtaining  a  discharge 
from  debts  previously  incurred.  Re 
Von  Borries,  168  Fed.  718;  Re 
Westbrook,  186  Fed'.  414;' .Be  Stone, 
17,2  Fed.  947.  In  the  latter  pro- 
ceeding, the  court  should  limit  the 
djisclmrge  so  as  to  exclude  .claims 
prior  to  the  fornier  petition.  Re 
Westbrook,  186  Fed.  414;  Poller  v. 


Cosel,  C,  C.  A.,  30  L.R.A.(N.S.) 
1164,  179  Fed.  488;  Be  tullian,  171 
Fed.  S95, 

is  Ke  Elby,  157  Fed.  935. 

14  Be  Kuffler,  144  Fed.  445. 

15  Be  McVOy  Hardware  Co.',  C.  C. 
a!,  200  Fed.  949.  ^, 

§  657.  1 A  dischargei  in  bank- 
ruptcy does  not.  release  a  debt 
caused  by  fraudulent  and  material 
misrepresentations,  Forsyth  y.  Veh- 
meyer,  177  U.  S.  177,  44  L.  ed,  723; 
Packer  v.  Whittier,  C.  C.  A.,  01  Fed. 
511;  Re  WoUock,  120  Fe4.  516;  or 
contracted  wlien  the  debtor  knew 
th.at  he  was  insolvent  and  intended 
njot  to  pay  it,  Ames  v.  Moir,  138  U. 
S,  306,  34  L.  ed.  951,  It  has' been 
held  tl^at  the  word  "property"  does 
not  include  the  services  of  an  at-, 
torney.  Be  Thaw,  180.  Fed.  419, 
aff'd.  Gleason  v.  Thaw,  C.  C.  A.,  185 
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juries  to  the  person  or  property  of  another,*  or  for  alimony  clue 
or  to  become  due,'  or  for  maintenance  or  support  of  wife  or 
child,*  or  for  seduction  of  an  unmarried  female,  or  for  crimi^ 
nal  conversation;'  (3)  have  not  been  duly  scheduled  in  time 
for  proof  and.  allowance,  with  the  name  of  the  creditor  if  ^nOwn 
to  the  bankrupt,  unless  such  creditor  had  notice  or, actual  Knowl- 
edge of  the  proceedings  in  bankruptcy;  *  or  (4)  were  created 


Fed.  30] ;  Gleason  v.  Thaw,  C.  C. 
A.,  ]96  Fed.  359,  certiorari  issued 
but  not  yet,  argued.  See  Gfleason  v. 
O'Mara,  C.  C.  A.,  180  Fed.  417. 
The  word  "false"  means  frauduleut. 
Gilpin  V.  Merchants'  Nat.  Bank,  C. 
C.  A.,  20  L.R.A.(N.S.)  1023,  105 
Fed.  007.  But  an  ind6l)tedness  thus 
incurred  through  the  false  repre- 
sentation of  one  partner  will  not  be 
barred  by'  the  discharge  of  the 
other.  Frank  v.  Michigan  Paper 
Co.,  C.  C.  A.,  30  L.R.A.(N.S.)  623, 
179  Fed.  776.  It  has  been  held 
tliat ,  the  cause  of  action  for  the 
fraudulent  representations  is  waived 
by  an  actiori  for  conversion.'  Re  En- 
nis  &  Stoppani,  171  Fed.  755;  Max- 
well V.  Martin,  130  App.  Div.  (N. 
Y.)  80.  Contra,  Kavanaugh  v.  Mc- 
Intyre,  128  App.  Div.  (N.  Y.)  722; 
s.  c,  74  Misc.  (JSr.  Y.)  222;  or  by 
filing  a  claim  for  the  goods  Sold, 
Standard  Sewing  Mach.  Co.  v.  Kat- 
tell,  132  App.  Div.  (N.  Y.)  539; 
see  Standard  Varnish  Works  v. 
Haydock,  C.  G.  A.,  143  Fed.  318; 
Harv.  Law  Rev.,  Dec.  1909;  and  in 
sucli  cases  it  is  barred.  But  see 
Friend  v.  Talcott,  228  U.  S.  27,  57 
L.  ed.  — ,  cited  infra,  note  16;  but 
that .  opposition  to  the  bankrupt's 
discharge  does  not,  Talcott  v. 
Friend,  C.  C.  A.,  179  Fed.  070,  a1- 
thougli  tlie  opposition  was  based 
upon  the  ground  that  tlie  bankrupt 
had  incurred  tlie  debt  through  fraud 
and  the  court  found  that  that  was 
not  tlie  fact.  Ibid. 


2  It  has  been  held  that  fovclbjc 
dispossession.  Re  Munro,  197  Fed. 
450  (where  there  was  no  evidence 
of  express  malice)  ;  ,it  has  been  held 
that  conversion  of  stocks  by  a  bro- 
ker are  wilful  and  malicious  in- 
juries which  are  not  barred  by  a 
discharge.       Kavanaugh     v.     Mcln- 

:  tyrej,  128  App.  Div.  (N.  Y.)  .722; 
s.  c,  74  MJsc-  (N;  Y.)  222;  ,  Max- 
well V.  Martin,  1-30  App.  Div.  (N. 
Y.)  80.  Contra,  Re  Ennis  &  Stop- 
pani, 171  Fed.  755;  and  other  cases. 
8  This    includes    a    judgment    for 

■  .alimony  entered  in  one  State  upon 
a  decree,  of  divorce  entered  in  an- 
other. Matter'  of  Williams,  152 
App.  Div.   (N.  Y.)   385. 

*  Including  a  judgment  in  a  bas- 
tardy proceeding,  Re  Baker,  96  Fed. 
954. 

5  A  judgment  for  damages  for 
breach  of  a  promise,  accompanied 
by  seduction,  is  not  discharged.  Re 
Warth,  C.  C.  A.,  200  Fed.  408,  re- 
versing 196  Fed.  571.         '  ' 

6  Miller  v.  Guasti,  220  U.  S.  170, 
57  L.  ed.  — ;  Bergmann  v.  Manes, 
141  App.  Div.  (N,  Y.)  102.  Debts" 
not  duly  scheduled  are  not  dis- 
charged .unless  t)ie  creiditor  had  no- 
tice or  actual,  knowledge,  of  the 
proceedings  in  bankruptcy.  Where 
partnership  debts  of  a  firm,  to 
which  the  bankrupt  belonged,  were 
not  properly  described  in  the  sched- 
ules attached  to  a  petition  for  in- 
dividual bankruptcy;  it  was  held 
that  they  were  not  discharged.     30 
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by  his  fraud, ,  embezzlement,  misappropriation,  or  defalcation 
while  acting  as  an  officer  or  in  any  fiduciary  capacity."'' 

The  enumeration  of  debts  in  the  exceptions  does  not  enlarge 
the  class  of  debts  which,  are  provable  under  the  subsequent 
section  of  the  statute,'  nor  authorize  the  proof  of  liabilities  for 
tort  disconnected  with  any  contract.®  Debts,  which  are  not 
provable,  are  not  released  by  a  discharge.*"  It  has  been  held 
that  an  unliquidated  debt  may  be  discharged."  Since  judg- 
ments are  provable,  a  judgment  for  a  tort  not  qf  the  class  speci- 
fied in  this  section  of  the  bankruptcy  law  is  released  by  the  dis- 
charge in  bankruptcy.**    So  is  a  judgment  for  breach  of  promise 


St.  at  L.  544,  550,  §  17,  quoted 
supra;  Be  Monroe,  114  Fed.  398; 
Re  Faun,,  96  Fed.,  592.  Where  it.  is 
known,  that  the  debt  has  been  as- 
signed, its  description  in  the  sched- 
ules simply  by  the  name  of  the 
assignor  is  insufficient.  Columbia 
Bank  v.  Birkett,  174  K  y.  112,  102 
Am.  St.  Rep.  478;  s.  c,  Birkett  v. 
Columbia  Bank,  195  U.  S.  345,  49 
L.  ed.  231.  The  rule  is  otherwise 
when  the  bankrupt  had  no  notice 
of  tlie  assignment.  Lent  v.  Farns- 
worth,  180  N.  Y.  503.  It  is  suffi- 
cient to  procure  the  discharge  of  a 
stockholder's  liablity,  when  the 
schedules  name  the  receiver  ap- 
pointed in  the  suit  to  enforce  the 
same.  Birkett  v.  Columbia  Bank, 
195  U.  S.  345,  49  L.  ed.  231. 

"Actual  knowledge  of  the  proceed- 
ings contemplated  by  the  section  is 
a  knowledge  in  time  to  avail  a  cred- 
itor of  the  benefits  of  the  law — in 
time  to  give  him  an  equal  oppor- 
tunity with  other  creditors— not  a 
knowledge  that  may  come  so  late  as 
to  deprive  him  of  participation  in 
the  administration  of  the  affairs  of 
the  estate  or  to  deprive  him  of  di- 
vidends." Birkett  v.  Columbia 
Bank,  195  U.  S.  345,  350,  49  L.  ed. 
231,  per  McKenna,  J. 


7  30  St.  at  L.  544,  550,  §  17;  32 
St.  at  L.  797. 

8  Brown  &  Adams  v.  United  But- 
ton Co.,  C.  C.  A.,  8  L.R.A.(N.S.) 
961,  149  Fed.  48;  Re'N.  Y.  Tunnel 
Co.,  C.  C.  A.,  159  Fed.  688;  supra, 
§  647. 

9  Ibid. 

10  Dunbar  v.  Dunbar,  190  U.  S. 
340,  35,0,  47  L.  ed.  1084;  Re  Moore, 
111  Fed.  145.  Such  are:  a  fine  im- 
posed by  a  State  court  for  a  crimi- 
nal contempt.  Re  Hall,  170  Fed. 
721;  a  suit  to  compel  a  corpora- 
tion to  issue  a  certificate  of  stock, 
Re  Clipper  Mfg.  Co.,  C.  C.  A.,  179 
Fed.  843.  So  it  has  been  held  a 
"put"  or  agreement  to  take  a 
certain  number  of  shares  of  stock 
at  a  specified  price,  at  the  option 
of  the  plaintiff,  at  any  time  prior  to 
a  specified  date,  Phoenix  Nat.  Bank 
V.  Waterbiiry,  197  jST.  Y.  161 :  and 
a  judgment  in  favor  of  the  People 
of  the  State  upon  an  appeal  bond. 
People  of  the  State  of  New  York 
v.  Smith,  N.  Y.  Sup.  Ct.,  Sp.  Tm., 
Erlanger,  J.,  N.  Y.  L.  J.  April  25, 
1912,  and  cases  cited. 

"fie  Hilton,  104  Fed.  98J." 

12  Burnham  v.  Pidcock,   58  App. 

Div.  (N.  Y.)  273,  5  Am.  B.  R.  590, 

affirming  5  Am.  B.  R.  42. 
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to  marry,  which 'was  not  accompahied  by  sediictioii.^'  If.  has 
been  held  that,  where  a  judgment  is  not  discharged,  the  judg- 
ment debtor's  liability  u^oii  £l' recognizance  to  pay  the  same  also 
remains  in  force.'*  It  has  been  said  that  a  contractual  relation, 
Avhich  has  not  become  merged  in, a  pi'ovable  claim',  is  not  dis- 
charged.'* Liabilities  mentioned  in  the  second  subdivision  of 
this  section  of  the  statute  are  not  discharged,  whether  they 
have  been  reduced  to  judgment  or  not.'*  It  has  beem  said :  that, 
in  order  to  except  the;  debt  from  the  discharge,  the-  false  repre- 
sentations need  not  have  been, made  in  writing;"  nor  need  the 
bankrupt  have  known  their  falsity,  if  he  made  them,  recldftssr 
ly ;  "  and  that  they  may  have  been  made  to  a  mercantile  agency 
in  order  to  obtain  credit,  and  not  to  any  particular  creditor.'® 
It  has  been  held  that  the  bankrupt's  liability  to  the  trustee  of 
another  bankrupt  for  the  value  of  property,  which  he  obtained 
from  the  other,  in  fraud  of  the  latter's  creditors,  is  hot  released 
by  a  discharge.^" 


13  Tie  McCauley,  101  Fed.  223.-, 
^*Ra  Colalnea,  133  Fed.  255. 
15  Remington  on  Bankruptcy, 
§  2720;  citing  Watson  v.  Merrill, 
C.  C.  A.,  136,  Fed.  359.  Judge  San- 
born said:  "One  agrees  to  pay 
monthly  rents  for  the  place  of  resi- 
dence of  his  family  or  for,  his  place 
of  husiness,  or  to  render  personal 
services  for  monthly  ,  compensation 
for  a  term,  of  years;  he  agrees  to 
piirphiise  or,  to  convey,,, property ; 
and  he  then  becomes  insolvent,  and 
is  adjudicated  a  ,  bankr^pt.  His 
obligations  and  jinbilities  are  nei- 
tlier  terminated  nor  released  by  the 
ad,j,iuljcf),t.ion,  lie,  still  rcniiains,  le- 
gally ))ound  to  pay  the  rents,  to 
render  the  services,  and  .to  fulfill 
all  his  other  obligations,  notwith- 
standing the  fact  that]  his  insol- 
vency may  rendiar  ,h,im  unable  ,  im- 
medifitely  to.  do  so.  Ivor  are  those 
who  contractc;d,  with  l,vni,. absolved 
from  their  phligatipns."  Watson  y. 
Merrill,  C.  C.  A.,  09  L.R.A.  ,710,  ^ 
Fed.  359,  363.    But  see  supra,  §  647. 


iSAIackel  v.  Epchester,  135  Fed. 
904;  Thompson  v.  .Judy,  C.  C.  A., 
169  Fed..  553.  It  has  been 'held: 
that  the,  waiver  by  the  plaintiff  of 
thc!,  tort  and  his  proof  and;  accept- 
ance of  the  dividend  upon  the  claim, 
Friend,  v. ,  Talcott,  228  U.  S.  27,  57 
L  ,  ed..  — ;  or  obtaining  judgment 
thereupon,  as  an  implied  contract, 
Mackel  v.  Rochester,  .135  Fed.  ,904; 
but  see,  Tindle  v..  Birkett,  205  U.  S. 
183,  51  L.  ed.,  762,;  does  not  make 
a  claim  dischargeable;,  and  that  the 
oxerruling  of  an  objection  tq  the 
discharge  on  the  ground  of  fraud 
in  -creating  tjie  debt  is  not  res  ad- 
judicata  in  an  a^ctipn,  for  the  }<aj- 
anee  after  deducting  therefrom  the 
divid.end  ,re,qeived,  '  Friend,  v.  .Talr 
sptt,  22,8,  U.  S.  27,  ,57,L.  ed.  — . 

17  Katzenstein  v.  Eeid  (Texas  Ct. 
App.),  16  Am.  B.  E,„740. 

18  Ibid. 

,    19  Ibifl.        See,;   also      Bullis.    v. 
O'Beirne,  195  U.  S.  006,  49  L.  ed. 
20  Mackel  v.  Rocjhester,  ,■  1 35  Fed. 
904. 
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-;  Ithas  been,  said,:  that  the  word^  "wilful  and  malicious  in- 
juries" do  not  imply  express  malice;  but  that^the  word  "ma- 
liqious', is.  used  in  its  .ordinary,  legal ;se|i^e,^^ 

.  Li^'biiiJiipg ,  for  assault  and  battery,''^., false  imprisonment,^' 
malicious  prosecution,'*  libel,*'  and  alienation  of  affection^  not 
accompanied  ,b;^  seduction  **  are  not  releapgdvby ,  a  discharge. 
A  /ieh^ti  for  medical  ;attendance  .furnished  tothf!  wife'  or  child 
of  the  bankrupt  at  his  request,! while  they  were  living  together, 
i§;  idijschiarged.*'''  ,4-'  judgment  or  order  in  bastardy  proceedings 
i^.  not.*' ,  Ihe  discharge  relga^eg]a  debt  due  by  a  stock  broker,*® 
prjeo^ton,  .birokerj'",  or.  factor,'^  or.  attorney,'*  for  ;the  conversion 
of  money  or  other  property  of  tis  principal,  and  the  obligation 
of  a, trustee  of  an  implied  trust,"ior  of  a  pledgee  who  has  con- 
verted the  proceeds  of  collateral,  giv.en  him  ais.  security  for  his 
debt,'*  but  not,  it  .^^^as  been  held,  the,jm]itual  obligations  of 
partners. ''  .  It  hfls  be^p  held  that  the  discharge  in  bankruptcy 
of  a  firm  from  firm  debts  does  not  relieve  the, individual  mem- 

«l  MdChristal  .  v.  Clisfcee,,  390  ard,  202,,  11  ;^.  ,ed,,  236;  Bills  v. 
Mask  120.    '  ',,        '      ''      .''  '     ■.Sehiiep,  G'.-C'.  A.,  ,127  Med.!  1.03;  Ite. 

28  7<e  Colaluea,  ISSFed.  255;  Mc-     ■  Adler,    C.    C.    A./  152'   Fed.    422; 
Christkl  v.  Clisbee/^lOO  Mass.  120;       Mathieii  v.  Goldberg,  150  Fed.  541; 
,,,23,Me(i!hriis!tal     v,i     CMsbee,,     190       Be,Gulick,,186  Fed.i35D.  •-'  ,  ■. 
Mass.  120,  3  L.R.A.(N.S.)   702.  ,,;,,...     M Upshur  y.  .Briscoe,   138rU.   S. 

24  McChristal  y.  Clisb^^,  190  Mass!  ''^365,  34  L.  ed;  931.    .^  ''    j^ 

lSd,!'3  L.R.A.(N.S.y  7t)2.  -^^  ""''-' S3  Cliapin'an   v."  Forsyth,   2   Kow- 

85  McDonald  v.  Brown,  23  R.  I.  ard,  202,  11  L.  ed. '236;  Hbble  v. 
54©,  5§  L.RiA.  7.68,  91  An?.  St.  Rep.  ;  HaniBiona,  i  129  U.  S.  65,  32  L.  ed. 
659.,      ,•  ',■   I    ,.,      ,'.       ,r  1    .    I  ,   ■..    ^'^^'   Fl(e,it,as„  V.  Rich.ardson,  147  U. 

WzSe  'iNjJapie^,  i,o'5  Fed.  919;  Lei-"  "^^  550,  37  L.  ed.  276  (the  liability 
cester  v.' HoSdiey,  e'6  I'Janka^,  172,  '  ^of  a  husband  for  his'-\vife's  pat- 
65  L.R.A,  1523V'  '>^'    '      ■. j !.'      aphernal  property  under  the  law  of 

27  7«e  Ostrander,  139  Fed.  592.  Louisiana);    Re   Harper,    133    Fed. 

.28  Re  Balder,;  96  Fed.  954.  -§ee  970,  affirmed  as  Harper  v.  Eanldn, 
Audubon  v...Sh'ufeldt,  181  U.  S.  575,  C.  C.  A.,  141  Fed.  626;  Mulock  v. 
46!L,.ed.  1009;  Wetmorfe  v.  Msjp-  Byrjies,>  129  N.  Y.  23;  Reeves  v. 
kop„  196  U.  S.  ,68,.49  L;  ed;  390,1  McCracken,  69  N.  J.  L,  203,  13  Am, 

89Hennequin  v.  Clews,  111  U.  S.      B.  R...680V 
676,  28  L.  ed.  565;  Palmer  v.  Hub-  S4Hennequin  v.  Clewsi  111  U.  S. 

sey,   119.  U.  rSj,  96,-3©   L.  ed.   362;       676j  28  L.  Bd,  565;  Palmer  v.  Hus- 
Cra-nford  v.  Burke,  195  U.  S.  1T6,      sey;,  119  U.  S.  96,30  L..ed.->362;  Re 
49   L.   ed.   147;    Barrett  v.   Prineej       Adler,  C.  C.  A.,  144  Fed.  659. 
C,(  C.  A.,  J43  E'ed.  302i       '  '  .  85  iJc  Walker,  a76  Fed.  455 ;  Hag- 

so  Knott  V.  Putnam,  107  Fed.  907.      geil^t^'  v.,  Badkin;  (N.  J.  Ch.)  66  Atl. 

31  Chapman   v.   Forsyth,   2   How-      Rep.  420.  ;     :    " 
Fed.  Prac.  Vol.  IL— 142. 
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hers  of  the  firm  from  liaBiliiiy  for  firm  debts,  where  iio  indiyid- 
ital  adjudication  was  had.^®  "''        ' 

It  has  been  said  that  the  words  "fiduciary  capacity"  imply 
one  that  exists  independently' of  the  parti(3ular' transaction,  but 
of  Avhich  the  debt '  arises.*''  "The  words',  in  the  fourth  division 
of  section  17,  'while  acting  as ' an  officer,  or  in'  any  fiduciary 
capacity,'  extended  to  'fraud,  embezzlement,  misappi'opi'iatiori, 
as  well  as  'defalcation.' "  *'  "The  word  'fraud'' iiieans  nioral 
turpitude  or  intentional  wrong."*®  It  has  been' held:  that 'the 
fr-aud  itself  must  be  "the  foundation'  of  the  right  and  of  the  're- 
covery;"*" and  thai,  -ffifithin  the  meaning  of  this  section' of 'this 
statute,  it  does  not  consist  simply  in  fraudulent  conveyances  to 
defeat  the  collection  of  the  debt.**  The  word  "officer"  in  the 
phrase  "while  acting' as  an  officer"  has  been  held  to'inclWde 
officer  of  a  private  ebrporatioii,  such  as  a  nationalbank.**    '^    ' 

It  has  been  held  that  the  recital,  in  a  judginen't,  of'the 
nature  of  the  cause  of  action  does  not; 'control  the' Court  of 
Bankruptcy.**  It  has  been  held :  that  the  discharge  of  a 
corporation:  will  not^  releasp  its  directors  or  stockhblders  fropi 
any  liability  that  they  may, have,  incurred, ;**. that,  a  limit^ed 
judgment  may  be  taken  for  that  purpose  against  the  corpo- 
ration;*' but' that  otherwise  a  corporation  is'  entitled  to  -as 
complete  a  discharge' a:s  an  individual.*^        ,    ,  ' 

§  658.  Revocation  of  discharge.  "The  judge  may,  upon 
the  application  ^of  I  parties  in  interest i  who,  have:  not  been  guilty 
of  undue  laches,' filed  at^any'timei  within  one  year  after  a  dis- 
charge shall  have  been  granted,  revoke  it  upon  a,  trial  if  ,it  shall 
be  made  to  appear  that  it  was  obtained  through  the  fra\id  p;f 
the  bankrupt,.!  and  that  thet  knowledge  of  the  fraud  has  ,coine_ 

3eRe  Neyland  &  McKeithen,  184  42  iSe  Hai-per,   133   Fed.   970,   af- 

Fed.  144.          V       .      :  firmed' as  Harper  v.  Bknkin,  C.  C. 

S'^Upsliur    ,'.   Briscbe,-138   U.   S.  A.,  141'  Fed.   629;    Be  Gulick,   386 

363,  34  L.  ed.  931;  Re  Harper,  133  Fed:' 350,    a'  private  '  oorpo4:ation. 

Fed.    970,    affirmed    as    Hatper    v.  But  See  Re  Floyd,  Crawford  &.  Co., 

Rankin,  C  G.  A.,  141  Fed.  626;  15  Am.  B.'R.  277.  '       : 

38  Tindle  v.  Birlcett,  205  U.  S.  183,  «  Knott  v.  Putnam,  107  Fed.  907. 
186,  51  L.  ed.;  762,  764,  per  Fuller.  «* /ie  Marshall  Paper  Co.,  95  Fed. 
C.  J.                        :.,■>.      .<:.■_  4,jg_,     .             .,,;;.■.■                :     ■- 

39  Re  Blumberg,.  94  Fed.  476;  479.  «  Re  Marshall  Paper  Co.,  C.  C. 

40  Re  Bluiiiberg,  94'  Fed.  '476,  479.'      A.,  102  Fed.  '872; 

41  iJe  Blumberg,  94  Fed.  476.    ,  -  '  46:ibid.         -  , 
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ib.  tHe  ,p&titioH'ei3sraiiice!the  grantmg:,of  the  discharge,  and  thfit 
the' actual:  fadts  did' liot  warrant  libhe'/dischaiPge.'.'^;  A  creditor 
who  hasmiot  provied  his  ielaim,  a;nd  ;who:se  time; , to ;  prove  the 
same  has: expired,  may  apply  f oir  the  revocatioii  of  a  discharge ;  ,* 
hhat,  it  has  ■  ibeen .  held ;  that  the  .a|ssignee  of  i  a ;  claim  i  a;ffec.ted  by 
the  .discharge!  of  a;  suibseqaient  creditor,,  cannot.*  It  seems;  that, 
in  a  proper  "oase,  "the  baniirupt  himself  may' , move ,  if  or  the 
vacation  of  the  decree  discharging  him ;  *  hjitt,  leave  fwas -denied 
him  when  J  he)  applied  .for.  i  the  purpose!  of  iamending  ■Ijis.Sfthed-' 
nles,;  soias  to  ihclude  an  omitted  creditor^, lafteri.'th^: expiration 
of ,  the  time^for  :pr6iving,  the  latter's  claim,;  and  v?ithout  notipe 
t©  isuch :  creditor.*  ,  It .  has  heen  siaid ;  'that"  the ,  coiurt.  may,'  pi  its 
own  motion,  jvac'ate-f the '  discharge  within  (the  istatutory  ,time.* 
It' has  heen  held. that  the  t;rustee!of  the  bankjmpt  cannot  m^ke 
a  motion  ito.fEe!6;pen''^hei  estateiTl  W/here,  through^. mistake, 
certain  debts  had  ifeeen  Emitted  from  the! schedules:,  amotion  wa^ 
granted  when  made  hy; the!  bankrupts  td  set, aside  thg; disisli^gq 
and  to  permitrthem  toanaend  their  schedules  by  including  both 
the  creditors'  i  claim  . and  their  counterclaiim.'  -  An;  prdet'  ftf  dis- 
charge, may ibfei amended;  at-  any  time:;befoxe.ithenproceedijigs 
are  .closed,  so  as  to  discharge,  the  bankruptifrom,,hisidebts.  ag  a 
mbnibeBof  a  firm,  asi^vyell  as  from  his  lindiyi^ual  liabilities. 
The .peititictti'  forithe  rev;o.cation:ofia  discharge  must,  stajte  specif- 
ically  that/ the  idisehatrge- was;  obtained  thro-ugh  ,the  fraud  of 
the'baaikrupti''  rit  I  has,  been,  held  that  ajdri^ehaitge  .mayibere- 
voked' because -of- the  subsequbntiidiscQvery  of  articles  fraudu- 
lently doneealed  by  the  baakwpt  ;■ "  because  bf  the  withdrawal 
without  liotice,  for  a  c'onsikierationyof  objections' filed  by.bertain 
creditors,  upon  whose  opposition  the  others  relied ;  '^  and  be- 
cause he  ihtentiohally  gave'^n  erroneous"  address  of  a  creditor, 

§  058...  ■}  3,0   St.,  at   L.,  3,44,   550,  8  .Be  McKee,  ,;L65  ,Fed.  269. , 

§35.    .z;'  ;,,!;(   I, i,.       ,'    ,,1/     .V,  f!  s/feDiamond.'cV  C."  A.,  ,14a',"Fpd. 

z./?e'B.iVlbevg,|12J,l'Vd..^i^2..'j  ,,.,  40,7,,  ,       -,  -    i,    .  ;  ,              ,,     .  .• 

,3,Se,CJian4ief.,  Cf^C,', A.,  13|?';'ped.  .."iBje  Hqcjver,,  ,105   Fed.  ,3.^4!     It 

037.  ,  ^e?,,SM,pra,  §;  ^,5j^^  655,      .^    .,    ^  m.iist  ^e^t   forth,  gro^unds   which,    if 

,  *  it^   H^,wk,,  Q.    C.   A.,    ^^lf,F^^^  sU|S.tained,  woyld^.resviU. in  the  .denial 

^),|f^;','^)S  iSlja;ff,e;;,  .'i.f^.n'v.^-.tJvh^^S,;'  °*.  *''^  idi^cliarge;,';.'  Ke  Wngiit,   177 

Remington, op  Bankrui)tcy,  §  28|1_2,'  Fed.    57p;    |^e|  Downing,  -309.  Fed. 

;,5  7fei^a,ww,;5^,;p,;A.,„ji^>ea,9V9„  32u;  ,,,,;,,,/',;;,-:,'  '.,  ;;■■ 

eiie  Bimberg,  %,  Bed,  9,4;2.  .,,..^f         ,li,Ke.  ;M,eyer§,  ].QO,Fed.  775,  , 
7Re  Baine,  127''Fed.  246.  '  ,',./.     ,,,  .,   ,.,|\',  ,,,  '      V, 
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in  order  to  oblainiihe  discharge  without  theJatter's  knowledge.^* 
The  petition  should  show  that  ;knowledge  of  'the-  frauid;  wais 
first  obtained  by  the  applicant  since  the  ;  discharge  was 
granted ;  ^*  but  where  such  an  allegation  appeared  in  an  afiida- 
vit  annexed  to  the'  creditor's  petition,:  an  amendnient  i  was  ap 
lowed.  ^*  It  has  been  held  that  the  petition  should  also  make  a 
substaiitial  shov^ing  of  facts  to  prove  the  absence  iof  undue 
laches.^'  It  has  been  held  that  notice  of  the  fraud  to  the 
trustee,  previous  to  the  'discharge  is  notice'  to  all  the  careditors.*' 
"It  must  further  'appear  in  ordferto  justify  the  coiwt  in  -va- 
cating the  order  of  discharge  'that  the'  actual  facte' did  not  war- 
rant the  discharge.''  "'"'The'  hearing  upon  ah.  application  for 
the  revocation  of  a  discharge  must  be  before  the  g'udgej  but:  he 
mky  refer  the' same' to  the  referee  as  s'pecial  itiaster,  to  report 
the  evidence  and  facts  with  his  opinion."  Where  no  proceed- 
ings were  taken  before  the  referde  after  his  request  for  a.'  deposit 
to  cover  the  costs. of  the  hearing,  'the'  petition  :was i  dismissed 
by  the  costs  of  the  petitioners  for  want  of  prosecution-.^' 

§  659.  Costs  and  fees.  The  Courts  of  Bankruptcy  have 
power  "to  tax  costs  wherever  dhey.  are  allowed  by  lawy,  and 
render  judgthents  therefor  against:  the  imsuccessful  party,  or 
the  successful 'party  for  cause,  or  in  part  against  ekcL  of  the 
parties  and  estates  in  proceedings  in  bankruj)tcy.'' ^  When  a 
petition  ininvoluntai-y  bankruptcy  is  "dismissed  Ibyi^the  court 
or  withdrawn  by  the  petitioner,  the  respondent  or -respondents 
shall  be  allowed  all  costs,  counsel  fees,  expenses,  and  damages 
occasiohed  by  such  seizure,  taking,  or  i  detention  of  such  prop- 
erty.   Counsel  fees,  costs,  expenses,  and  damages. shall  be  fixed 

■  i   !':         ■       ■  '        '  '  .. Tii:-.  1.,     I  I     '       ''I,  rf     ,.''H|  i  . 

12 /<e  Dietz,, 97  Fed;  5,63.                   _  constitute  sijclilaehes.',  iSe  Downing, 

13 /ee  Rooaa,  -i  To  FeiT.  542.'  199  Fed.  329!    "    "'  ^'                  " 

"7>'e  Hoover,   105   Fed.   354;    lie  rt  Be  Hansen,  307  Fed,  252. 

Oleson,    iro    Fed.    y96;    iJe' Upson,  "  JfSe  Oliver, '  1 33'  Fe'i  8321" 

124  Fed.  980.                           '  19  Be  Mevers,  300  Fed,  775. 

15  7ie  Oliver,  333  Fed.  832.    Leave  20flB- tasch,' 142  Fed.  2?7.' 

was  refused  to  amend  tlie  petition  §659.     130   St.   at   1J;'544,   546, 

by  adding  a  liew  objection  after  the  §  2;  iSe  Carolina,  Cooperage  Co.,  96 

expiration  of  k  year  from  tlic  dia-  li'ed.^  604.     Where  the  bankrupt  is 

charge.     Re  Wright,  377  Fed.  578.  '  pehnile'Ss,  ^he  court  vifill  not  tjix  the 

16  Re  Olesdh,   130  FeS.  796.     But  costs  of  a  successful  opposition  to 
see  supraj   §   053.     A  delay  of  ten  his     discharge     against    him.      Re 
months,  iSe  Mauzy,   363' Fed.   900;  Kyte,  189  Fed.  ^31.                       '' ] 
and   of   eight  months  was   held   to  .  .:             _ 
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and  allowed  Ijy  the 'Court, 'and  paid  by  the  obligors' in  such 
bond."*  When  'the' ' respondent  has  not  been  deprived  of i the 
possession 'of  his  property,  no  counsel  fees  are  allowed'  where 
no  seizilre  hais  been  made  and'  no  bond  given  no  costs,  counsel 
fees  Or  damages  will  be  awarded  upon  the  dissolution  fori  want 
of  jurisdiction  of  an  injunction  against  the  payment  of  money.* 
"In  cases  of  involuntary  bankruptcy,  iWheii-  the  debtor  resists 
an  adjudication,  arid  the  court,  aftesr  hearing,  adjuilges  the 
debtor,  a  bankrupt,  the  petitioning  .creditor  stall, i;e!30v,er,,|anfl 
be  paid  out  of  the.est^te^,  the,S|anie  costs,, that;; are  allowed  to  a 
party  recovering  in  a  ^uit  in  equity;  and  if  the, petition  is  dis- 
missed, the  debtor ;  shall  recover  like^  costs  .against  the  petition- 
er." *  'No  costs  iwere  a'^arded  to  the  alleged  bankrupts  when 
petiti^ng  i^  an  inyoliintary  bankruptcy  were  dismi^feed  for  want 
.  of  jurisdiction,  in  the  case  of  an  individual  because  he  had  not 
resided  a  suificient  length  of  time  in  the  district,®  and  in  the 
case  of  a  corporation  because  it  was  not  a  member  of  the  class 
stilaject  to  bankruptcy.'  It  has  beeii  held  that  'the  bankrupt 
must  file  his  bill  of  fedstS'  with  the  clerk  and  give  to  the  peti- 
tioning creditors,  notice'' 'of  taxation,  together  with  the  amount 
of  his  bill.'  Costs  of  summary  applications  cannot  be'  taxed 
personally  against  parties  who  do  not  appear.'     It  has  been 


2  30,  St.  at  L.  544,  547,  §  3.  .In 
such  a  case  it  has  been  held:  that 
the  costs  and  expenses  of  £he  re- 
ceivership should  be  charged  against 
tile  petition4'rs,  Beach  v.  Macoii 
Grocery  cJo:, 'C.  C:  A.,  125  Ted.  5lS; 
Be "Lacov,  C.  C.  A.,  142  Fed.  960; 
s'upra^  §  634 ;  but  that  where  the 
bankruptcy  proceedings  are  not  dis- 
missed', the  .  petitonihg^  '  creditor 
shoulji  not  be  obliged  to 'pay  to  the 
trustee  a  deilicit  caused  by  unseccess- 
ful  ojppqsi'tonj  nstigated  liy'  sucK 
creditor,  against'  the  clams  of  a 
mortgagee,  iSis  IJletais  Extraction' '&' 
Refining  Co.,'C.  C.  A.,  195  Fed.  226. 
It  has  been  said  that  there  is  no  lia- 
bility uppn'the  bond  except  for  t^e 
usual  costs,'  u'nless  the  petitioners 
ac^ed  withouit  prcilfa'ble  cause  and 
maliciously,  and  in  such  a  case  the 


remedy  is,  a  suit  in  the  nature  of,  a 
suit  for  malicious  prosecution.  Tfe 
Moelis  &  Kiechriitzeri  174  Fed.  leS: 
In  Re  Wentworth  Lunch  Co.,  25 
Am:  B.  'E.  612 ;  decided  'by  Stanley 
W.  Dextfer,  -Special  Master,  where 
the  '  receiver  had  by  his  services 
largely  increased  the  estate,  the  ex- 
penses of  the  adininistration,  in- 
cluding reasonable  allowance  to  the 
receiver  and  his  counsel,  were 
charged  to  the  fund. 

3  Re  Morris,  'll5  Fed. '591. 

4  7fe  Williams,  120  Fed.  34.'     ■  ■' 
6  General  Order  XXXIV.''" 
eBe'WiniamS',  120  Fed.  34. 

''  Re  Philadelphia  &  Iiewes  Transp. 
Co.,  127  Fed.  896;        '        ' 
iRe     Haeseler-Kohlhoff     Carbon 
'  Co.,  135  Fed.  867."'    '    '      '"  -■ 
•  «'Have'its'&  Geddes-  Co.  v.  Pierek, 
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Held  that;  the  "costs  of  ,c0iiteg,1iiiig  elaimp  Isefgye.  the  electi|OTit,|of 
a  trnstee,  which  were  incurred  in  aij;  attqiippt  to  •  control;  ^tjliie 
election,  areinot  chargeable;  to ,  the  estate.,^",  ,!I|he>  expense  of 
determining,  the  title  tOjfiarid  of  protecting;  the  prpperty  sub- 
ject'tO"a  ilien  mayy  in  a;  proper  I. case,:  be  charged  again,st  the 
proceeds  of  the  same.^'V  The:eases  iniwhjich  costs  caii  be;  cha,rgcd 
a^aiiist  property/  -which  is  exempt,  have- been  .pjcevionsly.  con- 
sidered.^^ '  A  creditor '  cannot  be  allowed  his  co^insel  fees  upon 
the  re-exaiiiination-of  i  cTailn,  \\'hich  i^lag^in  allowed ;  bnt  when 
he'.resided  at  a' 'distance,  his  reteoriaWe  traveling  and  hotel, ex- 
penses were  allowed  hiili.^'  "Thb  afetua:l  and-  ilecessary,'ex- 
peiises  incurred  by  officers  in  ihe'  adniinibti'atidn' of  estates  shall, 
except  where  other  pro-visions  are  made  for  their  'pa'yinent,  be 
reported  in  detail,  under  oath,  and  examined  and  approved  or 
disapprp-y;ed  Ijy-  the  court.  ;  If  approved,  they  -shall  be  paid,  oi-  ■ 
allowed;  oijt  ,Qf,,ths  ^^talj^s  in  .which  they  were  incurred."  ** 
''l}3,.a,nj  case  in  :which,;the,fpes  jof  vtlie  clerk,'  referee  aiid 
trustee,  are  npt  required  .by,  the  act  to  Ij^  paid  by;a  debtor  before 
filing  his  petition  to  be.  adjudged  a, bankrupt,  thip  judgp,  at; any 
time  during  the  pendency  of  the  proceedings  in  bankruptcy, 
may  order  iffliosfe' fees  to  be  paid  oiitof  the  estate;;,  or  may,,,aft«3r 
notice  to  the  bankrupt,  and  satisfactory  proof  that  he  then  has 
or  cai!  obtain  the  mbney  -with  which-  to  pay  those  fees,'  oj?der 
him  ]to  pay  them  within  a  time  specified,  and,  if '  he  fails  to 

C.  C,,A.,  12P  Fed.  244.    ;^hpr<^  a  330  F,ed.  218.     Claimant's 'to  prop- 

reclamat(ip.n  ,  propeeding     -was.  i  dis-  erty  in  the  possession  of  the  trustee,^ 

missed,  the, .  trustee  was  allovired ,  to  when    successful, ,  are    not    allqwfid 

tax,  as  part  of  the  costs,  the,  charges  th;^ir,  cq^ts  and  expenses,  unless  it 

and  exjjenses  of.  the  preservation, o)E  appe£(.i;s  that  the  defense  made,  by 

the   property   during   its,  peudency,  t|h.e:itr)i.stee.  was  captious, pr  unwar- 

iSe  SehQoj£et,.,i77,B'ed.  5,83.        ,  ranted!  '  i?,e''Sljewar4  ^ 

lOjReMercantil.e,Co.,  .95,Fed.  ]2.3;  .!.l*3p  ,St.'  at.K^544,  562^'^'  62^     It 

Re     -Worth,  ...130  ;  il'ed., ,  927;  •,  Jie  l^a^,  been,  held  that  the  coat  and  ex- 

Fleteher;  10  Am.  B..II,,  3j98,  by  jRef-  penses    of    the  , administration    are 

eree  Miller.i             .■■'■,,■      ,  ,■.,;;.>■  entjtle|d, to  priority  .pf  .payment  over 

11  fie.Goldville  Mfg.,  Co.,  /125-,.pgd.  taxes  due  tjje  S^at^i    ^tatp'  of .  New 

575,,  :See  JJle  iGaskiJl,  13,0 :E'ed.,.,23,5 ;  Jersey  v,  Lovell,,  0, , C.  A.,  Third  Ct., 

Re  Erie  Lumber  Co.,  150 1  Fed;  817,  170  Fed.,  321.     Contra,  as  to  taxes' 

825.  ,    .      ,  ,     '     ,  ,              ,    I       ,.,,  fe  du.e,  .tljie;  .United.  States,  iJe,  Weiss,  S. 

in  Supra,  §  65D.    ,.      ,    ;    ,;        ,,  ,  l>_.''^..i,,\59''^<e^,'2^.^'^ 

18  fie   Qeprge   Watkinson   &  fQo.,  f^ra., 
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do  ko,  rilay  bjrd'er  his  petition'  to  be'  dismissed.'"''  "Befbre'in- 
curring  any  iexpense  iii  jpublishiiig  or  mailing  of  notices,  6;r 
in 'travelitig,  oi-' in  protitiririg' the  attendance  of  withesSefe,  or 
in 'jj^rpetuati'ng' testimony,'  the  clerk,  inarshar'br  referee  ma:y 
require,  frpm  the  bankrupt  or  other  person  in'  whose  behalf 
the  duty  is  to  be  perfoi'med;  indemnity  for  'such  exj^ehse. 
Money  advanced  iot  this'  piirpose  by  the  bankrupt  'cir  other 
person  shall  bis' repaid  him 'but  of  the  estate  as' part  of  the  cost 
of  adminisbriiig  the;  sa&e."  "  The  fil'in^'  fees  are' hot  repaid 
the  bankriipt."  '  The  a;ffidavit*by'  the  petitioner  of  his  inability 
to  pa^  the  filing  fees  ish'dt  coiielusi-^fe."  He  may  be  obliged  to 
pay  them  as  a  condition  to  the  'filing  of  a'  petition  of  voluntary 
bankruptcy,  although  all  of  his' property  is' exempt  from  exe- 
cution.*''' The'  costs  of  adriiirli'stration  ihcltide  thfe  fees  aiid 
rhileage  of  wlthekses,*"  biiti  not' 'additional  c'ompensation  to 'ex- 
pert'ivithes'ses:*' '  They  also  include  "one  feksbhaM'e  attorney's 
fee,  for  the  prof^ssibnal'  servicfes  actually  tendered,  irrespective 
of  thte'  number"  of  attorneys  employed,  to'thdipetiticining  credi- 
tors in  involuntary  ca,fes',  to  the  bankrupt  in  iiavoluhtary  cases 
^vhile  performing  th^  duties  Herein  prescribed,  and  to  the  bank- 
iki'pt  in  voluntary  eases  a!s  the  cotttt  may  allow ;"  ^*  and"^the  fil- 
ing feeis  paid  by  creditbrs  in' involuntary  cases,"and,  where  pi-'op- 
erty  of  the  bankrupt,  'Wansf erred'  or  concealed '  by ;  him  either 
before  or  after'  thd'filing  of  the  petition  shall  h'aVe'  been  recov- 
ered for  the  beiiefit  of  the  estate  of  the  bankrupt  by  the  efforts 
alhd'at  the  expeiis'e  of  ohe  dr'  more  creditors,  the  Reasonable  ex- 
pienkes"  of  sU(ih  recovery."  **  The  referee  may,  "upon  the  'ap- 
plication of  the  trustee!  during  the  examination' of  the  bank- 
ru'pts,    or   bther'   proceedings,    authorize'  the    einployment    of 

15  General  Order  XXXV.        ■.  :  ;i?ife    Collier,    93    Fed.    IM;    Re 

16  General  Order  X.  „  i,m('  h;:  Bean,  ;10Q  Fed,  262;* /JeiHines,  117 
17J?e  Matthews,  97  Fed'.  ,772.  ,'  ',  Fed.'  790;  fie  Mason,  181  Fed.  89!). 
18fie   Collier^   93'Fed.'  191.     See  '"    80  30  St.  at  L.  544,  563,''^  04;  7i^e 

sujira,  §  413.    It  has  been  held  that  Carolina    Cooperage    Co.,    90    Fed. 

a  trustee,  who'hjls  iio  funds  in  his  (i04;  supra,  §  419!       ''" 

hands,  cannot  be  obliged  to  advance  21  lie  Carolina  Cooieirage  Co.,  90 

money  to  pay  the  disbiiraements  of  Fed.  004. 

the  bankrupt  in  opposing  an  appli-  8830  "St.   at   I;.   544,   563,   §   64; 

cation  to  compel  him  to  turn  oyer  infra,  §  665.' 

property-,'   although    the    bankrupt  «3  32  St. 'a;t  L.  797. 

testifies  that  he  himself  is  without 

means.    Be  Goldstein,  155  Fed.  695. 
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stenographers  at  til e  e:^pens6,. of, ,the  estates,; for  a  (?oinpensatipn 
not  to  .exceed  ten,  cents  per  foli(:i  for,pporting  and  transcribing 
tlie  proceedings.",  ,^*, , ,  Ij^  the  ^^|),sejicp,  of , f.ueh ,;  an  order,  stenqg- 
xaphe^s'  fep^  ,eannot,.|),e,  taxed;  except  upon  a  written,  §tjip,ul3,|:ioji 
between  th,e, attorneys.^'  ,,■,,.  '  :i 

§  660.  clerk's  fees.  "Cleris  shall  respectively  (1)  ac- 
connt  for,  as ,  f 03^  other  fees,  received  by  them,- the  clerk'^  fee 
paid, in  each,  ease  and  such  other. .fees  as  may  bg;  rec^ivesd^ f o,r 
certified  copies  of  record  which'  may  be  prepared  for  persons 
other  than-  office,r^;.  (2.).,  collect, |the,  fees  o;f|  the  ' clerk,  .jrefere.e, 
and  ,,t]:;ustee.  in  each  (case  in^.titii,ted,  before  .filing  the  petition, 
except  ;the .petition  of,  propps,ed , voluntary  {b,«inkrupt  which  ,i,s 
accompanied  by  an  aifidavit  stating  that,  the  petitioner  is  with- 
out, ajjLd  cannot  obtain,  th,e,  money  wifh  ^hich;  to  pay  such 
fees  I  (3);  dejiiyer,  ;to  the  referees  upon  application  all  papers 
which  may  be  referi-ed  to  th&m,  QV,  if  ;the  offiiees  of  such,  jreferees 
are  not  in, the  game  cities  or  towns  as  the  .offices  pf  suph, clerks, 
transmit  such  papers  by  mail,  ^nd  in  like ,  manner  return 
papers,  which  were  receiyed  from  su^ch  .referees  after  they  had 
been  used;  (4),  and  within  ten,  clays,  after,,  each:  case  has  been 
elpsed  pa,y  to  the  .;^6if eree,  if  the,,  ci^^e  was  .referred,  the  f eje . col- 
Ipoted  fpr  him,  and, , to,  the  trustee: the  .i^ee. collected  jfpr  him  fit 
the  time  of  .filing  .the  petition.".'.  ,„, "Clerks,  sfelV  respectively 
receive  as  full,  compensation  , for, their  s,eryice,jto,eaph  esta.te,  a 
filing  fee  I  of,  ten  dbUarSj  except  where  a,  fee  , is  npt  required  from 
a  voluutary  bankrupt,"  ,^  Where  the,  memhers,  ,of  a  partnership 
seek  a  dischargedf  themselves,  and  of  the,  partnership,  ^the  clprk 
is  entitled  to  seperate  f e§s,  f or  ^aqih  partner  an,d  for  the  partn,ei:T 
ship,. as, if  they  were  distinct  procpedings.*..  "The  .f,ees,. allowed 
by  the  act  to  clerks  shall  be  in  full  compensation  for  all  services 
performed  by  them  in  regard  to  filing  petition's  or  other  papers 
required  by'  the  act  to  be  filed  with  them,  or  in  certifying  or 
delivering  papers,  pi*  copies   of  records  to   refprees.'or   other 

z*Re    Todd,    ]  09    Fed.    265;    Be  «5  ^0  st-  at  Ij.  p44,  §  38a,  suW. 

Mamnipth    Pine    Lumber,  Co.,    ]16  5;  supra,  %  4?0. 

Fed.  731.     Where  the  stenographer  ,§660.     1 3?   St.   at  L.   544,^558, 

furnished ;,three  copies,  his  eompen-  559,  ,§  5jl,.    ,^ee,g  ,586,  supra.  ,  j.  , 

sation  was  reduced  to  forty  cents  , a  8  .'?0,,S,t.,  at  L,.  0,44,  559,,  §  1)2.  ,,, 

])age,    his    charge,-of ,  one  ,^olilar„  a  3/^6  Farley,  i]§,,Fed,i,  359  ,    ,,,,., 

])age  being  held  to  be  unreasonable.  ,               ,          ,   ,                         p.,  ,■ 

lie  Ellott  Kl.  Co.,  196  Fed.  400.  ,,                          ,,  .      >              ;,     . 
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oiScers,'or  ID  receiving  or  paying  out  money;  but  sliall  not  iii- 
clude  copies  fuThisbed  to  otbfer  jiersons,  6r  eicpeiises  necessarily 
'incurred  in  piiblisbing  or  ihai'lilig  notices,  or  otber  ji^pfers."* 
It  has  been  held :  that  a  clerk  can  charge  his  expenses  for 
postage,  stationery  and  clerical  ■w'6rk,in  sending  out  notices 
to  creditors  of  a  petition'fcir'  a  discharge;  but  that  a  fee  of 
twenty-five  cents  foT' each  notice  is  impropef.^ 

§  661.  Marshal's  fees.  "Marshals  shall  respectively  re- 
ceive from  the  estate  where  an  adjudication  in  bankruptcy  is 
made,  except  as  herein  otherwise  provided,  for  the  performance 
of  their  services  in  proceedings  in  bankriiptcy,  the  same  fees, 
aiid  account  for  them  in  the  same  way,  as  they  are  entitled  to 
receive  for  the  performance  of  the  same  or  similar  services  in 
bther  cases  in  accordance  with  laws  now  in  force,  or  such  as 
may  be  hereafter  enacted,  fixing  the  compensation  of  mar- 
shals." ^  Where  the  rliles  reqtiire  that  a  paper  be  served  by  the 
marshal,  heittay  charge  a  reaBtinable  fee  for  such  services,  al- 
though ho  fee  for  the  same  is  specified  in  the  Revised  Statutes." 
A  fee  of  two  dbllars  for  the  se'rviCe  by  him  of  a  petition  and  two 
dollars  for  the  service  by  him  of  an  order  to  show  cause,  with 
the  accompaiiying  affidavits,  was  held  to  be  proper,  although  all 
the  papers  were  pinned  together  Under  one  cover.'  The  mar- 
shal is  also  entitled  to  reasonable  compensation,  in  addition  to 
his  disbursements,  vyhen  he  seized  property  of  the  bankrupt 
under  .the  order  of  the  Court  of  Bankruptcy.*  In  one  case, 
twenty  dollars  for  sevenjteein  days  was  held  to  be  reasonable  com- 
pensation.* In  another,  deputy  marshals  were^  allowed  two 
dollars  and  a  half  a  day,  besides  their  mileage  and  other  neces- 
sary disbursements,  exclusive  of  the  cost  of  their' board  and 
lodging,  and  including  one  dollar  a  day  for  a  watchman,  wjio 
was  also,  employed.®  When ,  marshals  are  appointed  to  take 
chaise  of  the  property  of  bankrupts  after  the  filing  of  the  peti- 

4<General  Order  XXXV.  »  Re  Damoii,  104  Fed.  775. 

SRe  Dunn  Hardware  &  Furniture  S  If e  Damon,  304  Fed.  775,  777. 

Co.,  ]34  Fed.  997.  *  He    Adams    Sartorial    Art    Co., 

§  661.     130   St.   at   L.   544,   559,  JOl  Fed.  215.    See  ;?e  Scott,  99  Fed. 

§   52;    supra,  §   418;    Be  Woddard,  404. 

95  Fed.  955;  Be  Scott,  99  Fed.  404;  ^  Re    Adams    Sartorial    Art    Co., 

Re  Adams   Sartorial   Art   Co.,   101  101  Fed.  215. 
Fed.' 21 5;  Re  Damon,  104  Fed.  775.  «ife  Scott,  99  Fed.  404. 
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tion,  ,imti,l,t_he  dismi^galitlaei'eof  oi:  ,tlie  qualification,  of, the  .trus- 
tee, they  are  e;iititle.d  to  the  same  fees  as  reeewersiiBjilje  eases.'' 
When  tlie.. business  of, -bankrupts  is  conducted  by  acinar^hftlin 
accord^iice  witb,r  the,  pijders.,.Qf  the -couiit, under  ,the,  bankruptcy 
law, he  may  be  allowed  jtke-.  same  compensation  that  may  be 
allowed  to  trustees  and  receivers  in, like  cgseSf'       , ,     ,  , 

§  662.  Referee's  fees,  "(a)  Referees  shall  receive  as,  full 
compensation,  for  their  services,  payable  after  they  are  ren- 
dered,, a  fee  oJ^  fi^fteen  [dollars  .depositesi  with,  tliei  clerk  at  the 
time  the  petition  is  filed  in  esach;  case,  except  when  a  fee  is  not 
require ji.  from  a  voluntary  bankrupt  and,  twenty-five  cen,ts.  for 
evepy  proof  of  claim  filed  for  allowance,  to  be  patid  from  the 
estate;  i;f,  any,  as  a  part  of,  the  cost  of  administration^  ,^nd  from 
estates  which  have  been  administered  before  them  .one  per 
centum  commissions  on  all  moneys  disbursed  to,  jcreditors  by  the 
trustee,  or  one-half,  of  one  per , centum  on  the  amoimt  to  be  paid 
to  creditors  upon  the  confirmation  of  a  composition.  (6)  When- 
ever a  case,  is  transferred  from  one  jreferee  to  another  the  judge 
.shall  ,detern^in§  the  proportion  in  Ts;hich,  the  fee  and  commis- 
sions ther.efQr  ,sh^ll  be  divided  between  the  referees.,;  ,(Pi)!;,In 
the  jeven;t,iof  the  reference  pf:a,case  ,lpeingi]:evoke|(i,.bejff)i;e,  it  is 
concluded,  and  when  ,the;  case  is, specially  ,r,efe,3jred,^|;,^9i, judge 
shall  detjCrmine  what  part  of  the  fee  and  coinmission.,  shall  be 
paid  to  the  referee."  ^  "ISTeither  the  referee  nor  the  trustee  shall 
in  any  form  or  guise  receive,  nor  shall  the  court  allow. them,  any 
otber  or  further  compensatioii  for  liheir  services  tha.n,that  ex- 
Ijres'sly  authorized  and  prescribed'  in  this  act."  ^ '  "The  corii- 
peiisatioii  of  referees,  'pteScWbed  by  the  a(it,  shall  be  in  full  coni- 

,    7  30|  St.  ,  kt ,  L. '  ^44,   558,   §   48d„  eree  contijiued  the  baiikrupt's  busi- 

infra,  §  664,  i,^^^^  ,1?^  T^^i'i , t)^  complete  .Goyern- 

8  Ibid.,  §  48e.  ment,  contracts,    it   was    lield    that 

§  662.     130   St.;  ait  L;   544,   556,  ■  'they  were  not  en'titlcil  to  any  addi- 

§  ,40;  32  St.  at  L.  797.'   See  Re  Ft;  tional  compensation  by  a  percentage 

Wayne,  etc.  Corp.,  94  Fed.  109;  Re  calculated  upon  the  amount*  wliicli 

Carolina    Cooperage    Co.,    96    Fed.  they  raised  and  expended  for  ,tlia( 

050;    7Je  Barber,   97   Fed.y547;   Re  purppae,  ;  or     ptherwise.       Bray     v. 

Tet(0,  JOl  Fed,  419;  %,  Troth,  104  Johnson,  C.  C.  A.,  166  Fed.  67.    See, 

Fed.  291.    It-has  been  held  that  the  also.  Re  Meadp,ws,  -199:]'"ed.  304. 

court  has  no  power  to  allow  a  trus-  i^30,,Sjt.   at  L.  i544,  §,,7,2;   32,  St. 

tee  any /additional  compensation  for  at  L.  797;,7ie  Slammoth,  Pino  Lnm- 

exlraordinnry    services.      Re    Mca-  ber  Co.,   1J,6  Vm].  7-31.     A  practice 

dows,  199i.P!ed.,3p4.,  Whe;re^th,ei ref-  prpyajls';  iiji  ,the   .Second  \Circuit,i  of 
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p'ensation  for  all  services  performed  By  them  under 'ilie  act,  or 
under  these  general  orders ;  biit  shall  not'  include  expenses  nefiefe- 
sarily  incurred  iJy 'them' i  in  publishing  or  mailing  notices,  in 
traveling,  or  inij^erpetuatirig  testimony,  bir  other  expenses  neces- 
sarily infcuired' in  the  'performa!n«e  of  their  'duties  under' the 
act  an;d=  allowed' by  special  order  of  the  judge.''  ?  It  has  been 
held' 'that  a  referee' cannot  receive  £ln'  extra' 'allb  wan  be,' even  by 
the  consent- of' all' thei  parties'  iii  interest.*''  It  has  been  held 
that,  when  a  referee  is  appointed  special  master,  he  may  be  al- 
lowed additional  cdmpensationi'  It  h-as  been- held'' thait  the 
rfeferee  is"  allowed  his  commissions  upon  the  payments  to  credi- 
tO'rs'with 'a;  priority!,®  including  si^cured  creditors ;''' 'but,  that 
he  iff  not  entitled;  to  a  c'ommission  upon  that  part  of  the  pro- 
ceeds of  ■property  soldi  by  him,'  which  is  applied  to  satisfy  a'  lien.' 
Where  a  lien  is  foreclosed  in  a  State  court,  the  commissions  of 
the  referee'  ate  to  be  computed  only  on  the  amount  received  by 
the  trustee  and  disbursed  to  creditors,  not' upon  the  whole  pro- 
ceeds of  the  'salei'  'It  is'tisual  to  allow  the  referee  ctfnipeiisa- 
fitin  for  Office' rent,  clerk  hire ' 'andtiilcidental  ex'peiisfes;  and  in 
order'tb  pi-dvide  for  this,  't5  authorize  a  charge  by  him  of  ten 
cents'  for  each  notice  served.'"     By  special  order,  the  referee 

re'ferMiig  to  the  referee  special  Is-    '  Ge'rson,  2  Am.  B.  R.  352,  by  Referee 
sues 'in  a ; bankruptcy  proeieding  as    . -Mason.. j, i    i     .i,i 
ij.,  special  n^aste^  and;  allowing  him     ,;    ''Re  Cramonfl,!  iHS  jred.|.9p6,   17 
oorapensation    for    the    same.      See  ■    Am.  B.  E.  2g;  J^e  'Erie  Lumiber  pp., 
^fe'Traey,  C.  C.  A.,'  179  Fed.  366,';'      350  fe'd.  817;  '" ;     ' 

§'  &i%;' supra.     In  the  Sixth  Circuit  8 /je  Mamiiicith'  Pine  Lumber  Co., 

It  'has  been,  iheld,  that  this  cannot  '  116  Fed.  731i!743;  Re  Goldville'Mfg. 
b^idone.  ,iSe.Sweeney,  C.C.  A.,  168;  Co.,  J23  Fed.,1579,  587,;  Re  Anders 
Fed.:  612..     I  Push    Button    Telephone    Co.,    136 

''  3  General  Order  Xxiivi  Fed.  995!     Contra,  Re  Sanford  JFur- 

4I)re'ssel  V.  N-or'th  State' Lumbfer      hiture' Mfg.  Co.,  126  Fed. '888;   Re 
Co.,119  Fed.;531i,    i.!..i         '    ''lU/i    .liBarber,:  97;Fied.  547ii  '■;■ 

,5.Ke.qrpssiii,an,,lli.Fed.,5,07;  J^el-J,,,,^  .?.^e,I,owa,FaUs,-Mfg.  Co.,  1-10, Fed,.' 

"'■   '"     "     '        "     i527.    ,    .,        .       :    ,,      ,,  ... 

10  Remington  on  Bankruptcy, 
Re  Troth,  304  Fed.  291;  Re  Wilcox,  §  3032.  Citing  Re  Dunn  Hardware 
1'56  Fed.  685. '"'See' Ke' Goldville  &  FurnitiireCo.,' ]34"l''ed.l)97:  ^or 
Mfg.  Co.,  3231  Fed.  379, '587.  an  allowance  for 'stationery,  see  ii'fi 

SiSeAlisdil  Lumber  C6;,  137  Ffe'd.       Dixon,   114;  'Fed'.   675.     As   regards 
643;  Re  Cframond, '  145  Fed. '966,  17'      tl'ie  salary  of  his' clerk,  see  Re  Tebo, 
Am.  B.  R.  22,  30;  Re  Coffin,  2'Am.       101  Fed.  419.  '' 
B.  R.  344,  by  Referee  Dillard;   Re        "-         i  'i  ■    ^ 


lows  V.  Freudenthal,  C.^  C.  A.,  ]02 

F^ed.'''73i',''4'^'c;"(i.  A.,  6077    Contra, 
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may, be  allowed  Lis.  traveling,  and  hotel  expenses  whrn  necessary 
for  the  discharge  lofphis  duties."!  The  court  will  review  au 
allowance  by  the,  referee,  of  fees,  to  himself.^' 

§663.  Trustee's  fees.  "(,a)  Trustoea  ,  shall  .receive,  as 
full  compensation  for  their  services,  payable  after  they  are-  ren- 
dered, a  fee  of 'five  dollars  deposited^  with  ,^the  clerk  at  the,  time 
the,  petition  is  .filed;  in  each  case,  except  when  a -fee  ig;not:re- 
qviired  from  a  voluntary  bankrupt,  and  such  commissions  ,c3n 
all  mojieys  disbursed  or  turned  over  to  any  person,  including 
lien  holders,  by  .them, as  maybe  allowed  by  the  courts,  not  to 
exceed  six.per  centum  on  the  .first  $500  or  less;;  four  per  centum 
on  moneys  in  excess  of-$5,Q.O  and  lesS  than, $1,500,  two  per 
centum;  on  moneys  in  excess,  of  $.1,600  .a,nd  less  than  $10,000', 
and;one  per  centum  on  moneys  in  excess  of  $10,000,  and  in  case 
of  the  confirmation  of  a  composition  after  the  trustee  has  quali- 
fied the  court  may  allow  him  as  compensation,  not  to ,  exceed 
one-half  of  one  per.  centum,  of  the.  amount  to  be  paid. the  credi- 
tors on,  such  composition.  '.'•  (h)  In  the,  event  of,  an  estate  being 
administered  by  three  trustees  instead  of  one  trustee  or, by  ^ucr 
cessive  trustees,  Jhecpurt-shaljl  apportion  the.  fees  and  .coipmis- 
sions  betv(feen  ,tjh.em 'aeco:rding  to  the  ^service^  , actually  render,e,d, 
so  that  there  shall  not  be  paid  to  trustees  for  the  administering 
of  any  estate  a  greater  amount  than  one  trustee  would-be  en- 
titled to.  (c)  The  court  may,  in  its  discretion,  withhold  all 
compensation  from  any  trustee  who  has  been  rerhoved  ifor 
cause."  ^  "(b)  Where  the  business  is  conducted  by  trustees, 
marsha,ls,  or, receivers,  as  provideti,  in  cls^use  five  of  section  two 
of  this  Act,  the  court  may  allow  such  ofiicers  ad ditioiial  com- 
pensation for  such 'servicies  by  way  of  commissioiis '  upon  the 
moneys  disbursed  or  turned  over  to  any  person,  incj^udihg  lien 
holders,  by  them,,  and,  in  caS;es  of  , receivers  or  marshals,  (also 
upon  the  moneys  turned  over  (in  kind  by  them  to  the  trustees; 
siich  cominissi^n's' hot  to  exceed  six  per  centunl  on  the  fiM 
five  hundred  dollars  or  le^s,  four  per  ceptum  oii  moneys  in 

11  JSe  Daniels,,  130  Fed.  59;7,,,,,  .    ,       liej-ting    ,elaims, ,  .was    removed    for 

12  Re  Allei-t,  173  .Fed.  (591.  .  cause,  lie  was  not,  allo-wed  liis  p.e^? 
§,,0013.     130   iSt.   at  L.   ,544,   557,       sonal  expensi^s  ,or,,cpmir^jissiQns,.,  ,Be 

558,'  §  43;, 32  St.  at,  L.  797,  36  St.',      Leverton,  135 -jed. .  93,1.     Cf.  .§640,, 
at  L.   838.     Where  a  trustee,   wlip      supra.  ..  .,, 

had  seQured  the  appointment  by  so-         .,  ,  ,  ,     . . 
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excess,  of  fi.ye.l^un.cji'e;^  dollars. ^n^,  less  ,tha)i.,qne;thQusand  five 
hundred,  dpllsira,. : tf\fo  , per  centiiijaipp  moneys  in  .excess.- of  : one 
tljpnsand  jS,Ye,  hnndre-d  dollars  andi  le^s;  than  ten  thousand  dol- 
lars, and  one  per  centun^,on  moneys  in  excess  of  ten; thousand 
dollar,^;:  Provided,  That  .in,e.a,se,;of  the  confirmation  of  a  com- 
position such,, coinmissions, shall. not  exceed  one-half  of  one  per 
centum  of  ; the  .amount,, to,  be  paid  creditors  on  such .  composi- 
tion:  J^?'0«-ic^e4. /.w^fter.  That  before  the  allowance  of  .compen- 
Sjtio.n  notice  of.  application  therefor, .  specifying  the  .amount 
asked,  shall  be  given  to ,  creditqrs  in  the  .manner  indicated  in 
section  ,fi.fty.:e,ight  of  this  ;j^pt,,''^  Courts  of  Bankruptcy  _ are 
allovved  to /'authorize  the  business  of  bankrupts,  to  he  conducted 
for  liniited  periods"  by  receivers,  and,  the  marshals,  or  trustees,  if 
necessary  in  the.  best  i:|^ter.es.ts  of' the  ,^tates,  and  allow  such 
o|ficers, additional,  compensation  for  snph  seryices,  but  not  at  a 
greater  rate  , than,  in,t;his  Apt  allowed  trustees,  for  similar  serv- 
ices."',* "JSTeithpr  the  referee  nor  the  trustees.,  shall  in  any  ,fpj'm 
or  (gujsfi  receive,;  nqr  shall,,  the  court  ^  allow  thein,  .any  other ,  pr 
further  compensation,  for  their  peryiees  than  that  expressly  au- 
thorized;  and  prescribecj  in  this  Act."*  "The  compensation  al- 
lowed to,  trustees;  by,;the.  act^shall  be  in  full  compensation  for 
the  services  performed  by  them;  but  shall,, not  inclu,de  expenp,es 
necessarily  incurred  in^the  perfqrmance  of  their  dxities  and  al- 
lowed upon  the  settlement  of  their,  accounts."  y,  It  has  been 
held, that  a,  trus,tee  is  not  entitled  to  commissions  ppr  attpmeys' 
fees  OTjt.of  the  proceeds,  of  property. sold  by  him  which  is  ©wned 
by  and  returned,  to  an  ^adverse,  claimant.*;:  Before  the  amend- 
njentof  1.910,  ^previously  qupted,  which  alloyys  .the  trustee  .001117 
missions  pn  .mojneys  .turned  pypr,  to  .lien  holder^,  the  preponder- 
ance ojf .  authority  held  that,  where  the  trustee  sold  property 
subject  to  a.  lien;  iiiscommigsions- should  bei.estim-ated.'Upon  the 
balance  a!fter  'the  lienor  had  been  paid  principal,  and'  interest 
aijd'n^t" upon  the' whole  purchase  price.'     IVjhere  a  creditor 

,,r..;f  ..  ..-,....)       ..!!!!     '  .      1;     ..;      i,.,       ..         .   1  I..,;..-:.!,!  '■    . 

2  30;,:St.   .at.L..,^44,    §    48,e,    ^s  ,    6  (^•illes,pis,,v.  J,  C.,.PiI(;s,!SD;  Co.,  G, 

aperyied  by  3§;,St,^at,L.,  8?8.',  .',  '  C.  A,,,;,i'78  Fefl.,  8,^6,,,',,,,./  ,;',.,.  ;     . 

8-30  St.  at  L.  54^4,.' §   2,  suhdivi-  ,^  7  7Je^^eja(j,Q\yfi^  199 iFed,.,3p.4;  sii- 

sipn.  ,5 ;  32  S%  at,  L. ,'  797, . , .           ,  pm,    § ,,  642.  ,  Con  tra,   l,ie   Utt,'  ]  (J.l 

"    4"30  St.  at  L.'  544,  §  7?';  ,3?  ,St.  at  fed.  J54,  4.?,  .C.  C.  A.,^32,;^,if.e,  Mam- 

L,,  797;  ^.e  Scr.ew?,  J47  F(;d.  ,9,89f  moth  ,Pin.^   Lumber    Qp,„,,n6,  Fed. 

S  Gen;e],-al  Order,  ;5fX??^V-    ,     ■.,     ,i  '^■^l;    ^^    S?in.for|d  ,;FurniUu-e    iJfg. 


buys  in  the  property' and  applies  the -diVideitid  to  the  paymelat 
of  the  purchase  price,  thfe  aihoUiit 'of  s'lifeh  di^ideii'd 'is  included' 
in  thi3  estirhatibhi'  '  It  has  lieeii  'held  'mat'a'tr'uste6''cahiiot  bfe' 
allowed,  'in  addition  to  his  usilal  cdhi'fliissions,  duplicate  com- 
missions lipbn  the  amo.iihts' disbursed' by  him  in  conducting' tihe 
busihe'Sfe  of  the' bankrupt,  piirsuant' to 'the  order  of  the'cbuft.'i 
A  trustee,  -who  is  an  attorney -at  law/ cai'nbt  be'  allowed'  com- 
pensation for  legal  services  rendered  by  him  to  the  estate.*" 
A' trustee  -was'  allowed  his  c'auiisel  fees  out  of  thefund  involved 
in  litigation,  which  he  ihstitued  tO"r'6di'icfe  the  number  of  claiin-' 
ants  to  a'special  fund'bel6nging'J)'rimarilyto^-m6'rtgage  credi- 
tors.*' It  has' been' said' 'that  a' trustee' shcj-iildilot  b'e' allO'we'd' 
reimbursement  for  a 'pre'miu'ii'  paid  to  a 'sitrety  company' fo'r 
furnishing  his  ofScial  boiid ';  *^'  but  subh  disbiirsdmeiits  are  fre- 
quently allowed  and  seeih  not  to  be'  improper.  The  trustee  is 
allowed  the  fees  of  an  auctidiifefer  ehlployed  by  him  for  a  'sale. 
§  664.  Receiver's  fees,  '"{d)  EeceiVe'rs ;  or  marshals  ap- 
pointed pufsuaiit  to  section  two,  subdivision' three,  of  this  Act 
shall  receive  for  their  services,  payable  after  thfey  are' rendered, 
compensation  by  vyay  of  commissions  iipdn  the  moneys  disbiirsed 
or  turned  over  to  any  person,  ihicluding  lien  holders,  by  them, 
and  also  Upon  the  moneys  tiirhed  bvei*  by  them  or  afterwards 
realized  by  the  trustees  from  property  turned  Over  in  kind  by 
them  to  the'  trustees,  as  the  court  may  allow,  not  to '  ex(3eed  six 
per  centurh  on  the  first  five  hhridred  dollars  or  less,  four  per 
centufti  oil  ih6he|^s  in  excess  of  &vk  hundred  dollars  and  less 
than '  one  thousand  five  hundred'  dollars,  two  'pbr  centum  oh 
moneys  'in  excess  of  one  thousand  'five  hundred  doll'a'rs  and  lefe's 
thaii  ten  thousand  dollars,  and  one  'per  centuih  'oh  moneys  in  ex- 
Co.,  126!  Fed.  '8881  ^ee-iJe  Anders  ^  Re  Cambridggi  Lumber  Co.,  136 
Push.^Blittoii.  TplepUone  Co.,  l.^e  ,  ,  Fed,.  983j.,jS«,Kirlv;patriek,  C.  C.  A., 
Fed.i995;  iJe  Zehner,  193' Fed.  787.  ,  148  Ve^.  811.  ,Qontra,  Re  Pequod 
It  was  held  that  the  expense  of  the  Brewing  Co.,  N.  Y.  L.'  J.  April  19i, 
tare  of  property  subject  to  a  lien,  1907;  per  Dexter,  referee.  Of.  Rem- 
unless  incurred  with  the  consent  of  iiigton  on  Baiikruptey, '§.  2116. 
the  lienor,  could  not  be' allowed  to  !<•  Be'' Geor'g^  Ha'lbert  Co.,  C.  C. 
the  trustee.  iSe  Vulcan  Foundry  &  A/,  134  Fed."  230.  '  ' 
Mach. 'Co.,  fa'.  C.  A.,  180 'Fed.  671.  " /<e  Waterloo'  Organ  Co.,  C.  C. 
,But' see 'TJ'e' 'Stewart,  193  Fed.  7'91'.  A.,  iM'-'Fed.' ff57'.  '''_", 
'  » Re  Morse  Iroii"''Works  '_&  Dry  12  Ke  HAyt,'  lli)  Fed.  987;  'Rem- 
Dock  Co.,  154  Fed.'^14.        '                   ington  on  Mrfkrupt'ey,' J  203'8.' 
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cess  of  ten  thousand  <io\]a,r$ •: Provided,  Tlisst  in  casepf  thej^qon- 
firaiia,tion  rof  a  ,eoinpQsitipii;,such  cpmniisaioflis  slifl,!!  not  exceed 
one-liay,of  one,  per  centum  of  the  am,o<unt  to.  be  pg,i,d  creditors 
on  .such  compositions:  Provided,  further,  That  when  the.re- 
ceiyer  or  marshal,iacts  as  a  merie  custodian,  and ,  does  .not 'icarry 
on  the  business,  of  the  bankrupt,  as  provided  in;  clause:  ifive  of 
seetion  ,t-w|o  qf- this  Act,  he  shall  not  receive  nor  be 'allowed  in 
any;  form  or  guiset  more  than  twoper  pejiti^n  on  the  ,first  thou-, 
sandidolJara  or  less,  and  one-h^ilf ,  of  oneiper  centum  on  alLabflve 
One  thousand,, dollars  on  moneys  disbursed  by  hiin  or  turned 
over  by  liim  to  the  trustee  and  on  moneys  subsequently  realized 
from  property  turned  oyeir. by, hi^  in  kind  to. the- trustee :  Pro- 
videidfwther.  That  before  the  allow,ance!C^,  compensation  notice 
of  application  therefor,,  specifying  the  amount  asked,  shall  be 
given  toipreditors.in.the  manner  indicated  in  sectioji, fifty-eight 

Ofjjhis  Act,",V         '.ill,     ,.         ,1  ,;     ,,,rjh,     ,,  ,,\'^<..i 

,Tlie  bankruptcy  [law  fur.ther  provides  ;th^fc  Courts  of  bank- 
ruptcy may  "authorize  ,the.  business  of  ibankrypts  to  be  con- 
ducted, for  limited  periods,  by  receivers,  the  marshals,  or  trus- 
tees, if  necessary,  in  the  best  inte.rests  of  the  estates,  and,, allow 
sucli)  ofiicers  additional  coinpensation  for  such,  services,,  .but,  npt 
at; ft, greater  rate  (than,  in  this  Act  allowed, .trusteps  for  similar 
sep-yices."  *  Where  thp  businesgjis  so  conducted  by  receivers, 
they  may.  be  lallowed  the  sanip  compensation  that  may  be  giv^n 
tp,t,ru.stees  ijp,. similar  cases, ^  .,In,,all,  other  ^iatte,]:s.it, seems  that 
thfi.  court  hag  fi^ll, , discretion  :aS|_tp  th^, amount,  of  f^es  that,  shall 
be  given  to '.a  receiv§r,*     ^I'S'fSt^  lieceiyej; ,  turns  over,  property 

§  ■66ii''l'30  si.  a1;'L:;544,,'§'i'M,'  ''142  Fed.  895;  Re  Kirkpatvick,  C 
as  aWnded  by  SB  St.  at  E;  S38.  Tor  C.  A.,  148  Fed.  811;  Ke"  Mavtin 
thetfbrmer  rule  as  to  notico.  set  Tfe  Borgeson  Co.,  151;  Fed.  780.  Con- 
Martin  Borgeson  Co.,  151  Fed.  780.  tra,  lie  Riclmvds,  127  Fed.  772;  }fe 

2  30  St.  at  L,  5I4,  §,2,  svibd.  5;  fJ2  Cambridge    Liunber    Co.,    13(5    l:'e<1. 

St,  at  L.  7Q7.     See  lie  George, -W.-'  9§3.     The  cpiUvt,. appointing  i^n  aii- 

&hiqblcL-  &  Co.,  C.  C,  A.,  174   Fed.  ciliary  receiv^er  lias  power  to  fiXjliis 

330;  Re  Charles  Kiioaher  &  Co.,  fP;  fees  and  provide  fpr  t^l^eir , pay ineii;t 

G.i^A.,  197  Ifpd.  136.    ,   .                ,  aiKlithat  of  )iis,expenses,  put  of  any 

8  30    Si.,  at   L.  ^44,   558,  r§N'48e,  fnj)ds;;in  its  hajids  belpivgiiig  to  tlic 

qupftie^i  SMprp,,  §.663,,,, As  to  wliat.jia  estate.    Fidelity  Tr.,€o.  v.  GaskoU. 

cpji!luctii)g,b,usii)iegs,  s^e.JBe  Cl\a,rlsis.  Qj:C.  A.,  193  Fed-  805,  874.     Where 

Knosher  &  Cp.,  C.  C.  A.,  197  Fpd.;  the  receiver  has  been  negligent,  hi' 

136.      11-      I           j.     r    t          ,;  niE^y    be    denied    any    commissions. 

4Ke  Soott,_9aEecl,,,404;  jBe  S^Uy,  /{e,.  Schpenfeld,  Q.  C.  A.,  183  Fed. 
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in  bulk  without  hairing' cdiiverted 'it  tompney,-it  sefems  tlia't''kT9 
commissions  may  be  allowed  him  upbii  the  value  of •  the  same.* 
The  receiver's  fees  'arie  not  to  be  deducted  from  'the  compensa- 
tion of  the' trustees.®  A  receiver  is  not;  entitled  to  compensa- 
tion fdr  services  rendered  by  the  attorney  for  the  petitioners 
in  instituting  the  bankruptcy  proceedings  and  obtaining  his  ap- 
pointment.'' 'Where  the  rebeivfer  and  his  counsel 'had' 'acted 'ac- 
cording to  their  best  judgment  and  with  some  justification,  it 
was  held  that  their  expenses  shouldbe  allowed,  klthough  the  re- 
ceivership caused  more  than  was  justified-  by  the  necessity  of 
the  case.*  ''- 

§  665.  Attorney's  fees.  The  hankruptcy  law,  after  pro- 
viding for  the  payment  of  tstxes,  directs  that  the  order  of  pay- 
ments of  debts  that  have  priority  shall  be:  "(1)  the  actual  and 
necessary 'cost 'of  preserving  the  estate  subsequent  to  filing  the 
petition;  (2)  the  filing  fees  paid  by  creditors  in  iiivoluntary 
cases;  (3)  the  cost  of  administration,  including' the  fees  and 
mileage  payable  to' withesses  ^as  now '  br  hereafter  provided  by 
the  laws  of  the  United  Sta,tes,  and  one  reasonable  attorney's  fee, 
for'  the  professional  services  actually  rendered,  irrespective  of 
the  number  of  attorneys  employed,  to  the  petitioning  creditors  in 
involuntary  cases,  to' the  bankrupt  in  involuntary  cases  while 
performing  the  duties  herein  described,  and  to  the  bankrupt  in 
voluntary  casfes,  as  the 'court  may  allow."  *  It  further  provides 
that  the  costs  of  administration  shall  include '"one  reasonable 
attorney's  fee,  for  the  professional  services  actually  rendered, 
irrespective  of  the  number  of  attorneys  employed,  to  the  petitio7i- 
ing  creditors  in,  in  voluntary  cases,  tp  the  bankrupt  in  inyohm- 
tary  cases  while  performing  the  duties  herein  prescribed,  andrto 
the  bankrupt  in  vokmtary  cases  as  the  court  may  allow;"  "the 

219.    It  has  been  gaid  that  receivers  for  services  in  both  capacities  may 

should,    in    no    case,    receive    more  be  adjusted  at  the  same  time.     Re 

compcnsaitioSi     than     the     trustee.  Janies    Carotliers   ifc   Co.,    382   Fed. 

Remington  on  Banlcruptcy,  §  2119;  50]. 

see  Dunlap  Hardware   Co.   v.  Hud-  ">  Re  Oppenheimer,  i46  Fed.   140. 

dleston,  C.  C.  A.',  167  Fed.  433;' see  8 /<e  Kfause,' 155  Fed.  702.'    "    ' 

lie  Leonard,  177  Fed. '503.          ;'    '  9  For  the  former  rule  as  to  notiefe, 

6  Z?e  Calmbridge  ,  Lumber  Co.,  13fi  see   Ke  '  Martin    Borgcson    C6.,''1'51 

Fed.  983.                                             ''  Fed.  ^SO.      '     '                                '"'■' 

«R€     Richards,     127     Fed.     772.  §  065.     130   St.   at   L.   544,   563, 

Where  a  receiver  is  afterwards  ap-  §  64.     See  sujpro,  §  487.    "^ 
pointed    trustee,    his   compensation 
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filing' fees  paid  by' creditors  in  involuntary  cases,  and,  where 
lir6p6i''ty  of  1;he  bankrupt,  transferredor' concealed  by  him  either 
before  br  aftefr  the  filing  of  the  petition  shall  have  been  recovered 
for  the  benefit  of  the  estate  of  the  bankrupt  by:  the  efforts  and 
at  the  expense  bf  one  or  more  creditors,!  the  reasonable  expenses 
of  such  recovery."  *  It  has  been  held  that,  where  there  is  a  defi- 
cit, the  a,ttorney'&  fees  take  precedence  over  a  lienor  upon  the 
f un(^.'  The  .ahjioiints  al  Wed  attorneys  are  paid  directly  to  them, 
and  there  is  no  necessity  for  the  payment  of  an  attorney's  bill 
by  a  trustee'  or  receiver  before  the  allowance  thereof  to  the  at- 
torney.* It  has  been-held  that  notice  to  creditors  of  applications 
for  the  allowance  of  an  attorney's  fee  is  not  necessary,  unless  a 
rule  of  cpurti  otherwise  directs.'  An  attorney  cannot  be  allowed 
pay  for  clerical  work, which  he  has  performed.'  The  attorney 
for  the  bankrupt  may  charge  for  consultations  concerning  the 
filing  of  a  petition  of  voluntary  bankruptcy  and  the  preparation 
of  the  schedules,''  and  also  for  an  application  for  the  appoint- 
inent  of  a  receiver  or  injunction  to  protect  the  estate  before  a 
trustee  is  elected.'  iTfie  aniopnts  paid  to  the  bankrupt's  attorney 


a.3P  St.  at  L.  §44,^63,.  p,  64;  32 
St.  at.L.  797. 

3  Re  Erie  ,  Lpmjjer  Co.,  350  Fed. 
817.  It  has  been  held  otlieiwise  as 
regards  a  successful  adverse  claim- 
ant to  the  property  or  the  proceeds 
thereof,  Gillespie  v,  J.  C.  Piles  & 
Co.,  C.  C  a:,  178  Ted.  886. 

4J?eMeKenna,  337  Fed.eil!  But 
see  i?e  Young,  142  Fed.  891,  89,3. 
;  SiJe  Stotts,.  93  Fed.  43S;  TJe  Fel- 
son,  139  Fed.  .275.  Clontra,  /?c 
Young,  142  Fed.  891,  393.  s!  D.  N. 
Y.  Rule  22,  "All  applications  before 
referees  for  allowances  to  receivers, 
appraisers,  trustees  or  attorneys 
shall  be  heard  -on  notice  gent  by 
mail  to  tlie  rcreditqrs  by  the  referee," 
It  is  the  better  practice  to,  have 
the  claips,,  for  attorneys'  fees 
filed  with  the  referee  and  notice 
thereof  givejn,  to  the  trustee  and 
to,  all  parties  ,,^'h'o  havsi  appeared 
by  attorneys  ,  in  tlie,  proceedings. 
7>»e  Huddleston,  167  Fed.  428; 
Fed.  Prac.  Vol.  II.— 143. 


ffe  Stoddard  Bros.  Lumber  Co.,  169 
Fed.  390. ,,',., 

6  fie  Conneil  ,Ss  Scins,  120  Fed. 
846.     See  fie  Payne,  151  Fed.  3018. 

TReKross,  96  Fed.  816.  For,  at- 
tending with  the  bankrupt  tefore 
the  referee.  Be  Duran  Mercantile 
Co.,  399  Fed.  963." 

8  ^e  Burrus,  97  Fed.  926.  He  is 
not ,  e?ititled  ,  to  compensation  ,  for 
services  in  attempting  to  sustain  a 
claim  to^  an  exemption,  Re  P'Hara, 
166  Fed.  384;  nor,  upon  a  contested 
application,.. to  confirm  a  composi- 
tion, i?e  Fogarty,  i87  Fed.  773;  Re 
Stolp,  199  Fed..  488;  nor  for  his  re- 
sistance to  involuntary  bankruptcy 
proceedings,  Pratt  v.  Bothe,  C.  C. 
A.,  1^0  Fed.  670;  Ingraham  v.  Na- 
tional Salt  Co.,  C.  C-  A.,  130  Fed. 
676 ;  nor  for  unsuccessful  resistance 
to  proceedings  agains.l;  the  bank- 
rupt for  the  fraudulent  concealment 
of  property,  fif  Felsoh;  339  Fed. 
275.    It  has  been  held  that  he  is  not 
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vary  in.  different  districts  and  are  also- :dep,eii<Jeijit  upon  th.g  na- 
ture of  the  case  and  the  amount  involved.®  The,  attorney  .Jf^i-. 
the  petitioners  in  involuntary  proceedings;  is  enti|il'e|d.,tp.  com- 
pensation for  all  services  perfdrmed  by  hiniifor  the  benefit  of 
the  estatebefore  the' election  ^ofi  the  trustee."^    The  amoun,t  of 


entitled  to  coinpensation  for,  serv- 
ices in  procuring  |;)ie  bankrupt's, (lis- 
charge.  Re  Brundin,  112  Fed.  30C; 
Ue  dillardon,'  187  Fe^.'  289;  Re 
Duraii' Mercantile  Co.,  199  Fed.  !)61.' 
Contra,  Re  Christianson,  175  Fed.ii 
867-,  allpwing  $20  for  suph  a, service. 
^Yhe,rcJl  after  the  discharge  ,of  tly! 
l)ankrupt,  his.  attorney,  after  con- 
siderable labor,  discb'verea  addition- 
al- assets,  he  was  alWwed  coinpensa-  ' 
tion  for  the  same.  -  /Je  Irwin,  177 
Fed.  284.  Where  an  attornejyi.imme-, , 
diately  befgi-e,  ;the  . l^anls^up^tcy  pro- 
ceedings obtained  a  .redficfion  .  of 
SpSoO'in'  taxes,  WiVic'n  were  "a  'lien 
■  uppn  the  estate,  he  was  allowed  $75 
for  his  services,  which  included  a 
.journey  of  fifty  miles  to  examine 
thp  recoi-ds,  '.thus'  occupying  two 
days,  ^nd  subsequent  consultations 
with  the  district  attorney.  '  He'  was 
also  allowed  $25  for  obtaining  a 
stay  order  against  the  prosecution 
of  an  attachment,  suit'  pending  at 
the  time  of  the  filing  of  the  petition. 
he  Duran  Mercantile  Co.,  '199  Fed.' 

96^'  ;^"  '  ■  ■'"'■ '"'  ■     '■  ' 

9  In  the  Southern  District  of  New 
York,  where  the  assets  are  Small 
and  the  gcliedules'  simple,  it  has 
been  .held  tbat  $30  will  be  a  rea- 
sonable fee,  to  the  attorney  for  the 
bankrupt  for  the  preparation  of  the 
petition  and  schedules,  and  $20  for 
procuring  the  discharge.  Be  Kress, 
96  Fed.  816.  This  same  rule  seems 
to  prevail  in  the  districts  of  North 
Carolina!  TSe  Cai-olifja  Cooperage 
Co.,,96  F,ed.  950 ;' ^e  Smith)  ItiS  i'ed! 
39;'iJe  toorns,'i2'5  Fed.  841,  arid  in 


H,aw,a:iij  Re  Stratenieyer,  14  Am.  p,., 
R.  120,  In  North' Dakota',,  $3^5,  Re^ 
■.Cliristiansoh,  '17^5'  Fed.."S67.  .  In 'a 
case  in  North  Carolina,  only  $20 
was  allowed.  .Re  Talton,  13?  Fed. 
J78.  See  Re  Govingtoii,  132  Fed. 
,8,§4,, where  there  was  an  allq-niajice 
,of,$oO,,  In  New  Mexico,  wlipre  the 
assets  E^inounied  to  $4,506,  $50  were 
allowed  for" the  prejikration  of  the 
schedules,  the  court  saying  that, 
were  the  assets,  less,.  $25  "vj'ould  be 
siijfficipnt.  ;$25.  was^ :  allow:ed  for  at- 
tending .the  bankrupt  on  several  days 
before  the  referee,  the  court  being  of 
the  opinion  'tha.t  iio'  iiiore'thari  one 
-day's  attendance  \^as  necessary, 
since  there'wks  no  attack  Tifloh  the 
bankrupt's  good  faith;  ■  Re  Duran 
Jte'rcantile  Co.,  199 "Fed. '981.  ' 
'  lOKe  Curtis,  C.  C.  'A.;  100  Fed; 
784.'  'Where'  there  are  sci-vera,!  attor- 
neys for  petitioning  creditors,  the 
amount  will  hot  be  in.creased,  but 
there  will  be  a  division  ins-tead'of  a 
multiplication  thereof.  '  Re  Coney 
Island  Lumber  Co.,  199  Fed.  197: 
Where  there  was  a  consolidation  of 
two  proceedings,  but  one  attorney's 
fee  Was  allowed,  which  was  equita- 
bly divided  atnong  the  different  at- 
torneys who  had  appeared.  Re  Mc- 
Cracken ''&  McLeod,  '129  Fed.  621. 
Attorneys  who  filed  a  defective  pe- 
tition in  invbl-untary^  batikruptcy 
v/ere  not  allowed  fees  after  an  ad- 
judication made  upon  a'see'O'nd  ^e'-' 
tition  by  other  creditors  through' 
other  attoi'iieyS."  ..Be  FiSclier,'  C.  C. 
A.,  I'i'S  ted.  5.31.  An  attorney,' wlio 
files '  a  siicc'essftJl  deinufrei'  to  'k  pc'- 
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coriipeiis^ti9iL'  awdrdea  .'^Arifeis  in 'the  different  districts  'alid'is 
largely'dependeht  ii'^'on  ffie  'siriiouiit'in'tolVed  atid' the  benefit  to 
tie  'esfa-te  'derived'"  fi'Biii"l3ie'  attorney's  fe'ervices.^* '  It  has  be'eii" 
ihtiinaiiedtliat  ii'shoiild  not  be  'as  muCh  as  the 'co'riipeiisation  paid 
to"'  the  attorneys' 'fer 'the  'plaintiff  in  a  creditor's  bill.*^  "In  ah 
extraordinary  case,  'wliish' Itl/ey  have'  rbridfired  services  hene'fie'ial 
to  the  estate,'  fe'6iin?M'  for"crydito'rs' aTe''6iititled  ^6  "cdmp^sa^ 


attorney,  cannot  ordinarily  be  paid- for  his  services  upon  an  ex,- 
amination  of  the  bankrupt ;  nor  for  objections  to  claims  of 
other  creditors,  which)  were- mpide  for  thg;  purpose  of  controlling 
the  election' of  a  trustee;^ -nor  for  any  services  retadered  after 


tition  in  involuntary  bankruptcy 
and  also'a  second  petition  oh  belialf 
of  otliei"  cieditbrs,  way  not  allowed 
td'sliare  in  tHe  fedmp^iiaation.  wlierc 
the  fiTst  '|;ietiti6n  ■  was  amended  arid 
an  adjudication  ihadfe  tipdii  tlie 
same,  the  second  beirig  "  iglnoi''ed. 
Frank  v.  Dickey,  0.  C.  'AI] '139' Fed. 
744.'       ''  ■  ''''  '  ""' 

11  Th'  the  Eastern  District  of 
.  North'  Carolina,  it  is  the  fille  to 
p'a!y^tnc!'attoi:ri^y"f6f  the  petition- 
ers'a  fee,  not'  exceeding  $50,  for 
pre^ttriiSg  'thfe"  "petition,'  '■  superin- 
tending the  'ftling'bf  "llie!  'sattlfej'iS- 
suirig:  the  'siib'ptena'  and  pWparmg 
the  scWddules.  No  further' lees  or- 
dinarily 'paid'  him  when  there  is' 
no  coiiteSt  'arili '  he  takes  ho"  steps' 
to  recbVer  assets.  Re  Cairr, '>-n7 
Fe-d.  572;  He  taltoh,  137'  Fe^d.'nS.' 
fh'lilissouri  $75."  Ke  Mercantile  Co., 
95  Fte'^.  123.  'In'  Virginia  $75.  'iSe' 
Woodard,  qS  'Fed.  955.  Where  tlie' 
as'sefe  amounted  to  $100,0(lo,  and| 
tlife'  only  cohtest  arose  out  of  an  al- 
leged estoppel  aJgainSt  the  petitidn- 
ejfs,  in  'Miic'li'tlie'  defcisioh'  of  tte'DiS- 
tri'dt  Ooiirt' ' '  Vas  afflrhied  '  upon  'ah ' 
appea:T  to'  the  d'ircuit  Court  of  Ap'-' 


peals;  it  was  held  that  $2,000  was 
an  adequate  allowahce  for  'the  peti- 
tioners' attorney.  Be  Curtis,  C.  C. 
A.,  100  Fed.  5'84. '  In  a  case  where, 
after  a  long  litigation,  the  attorneys 
recovered  $2,500,  the  petitioners'  at- 
torneys "were  allowed  $1,000.  Smith 
V.  Cooper,  C C  A.,  120  Fed.'  230. 
Where  the  attorneys  for  the  peti- 
tidiiCTS  eolleoted  $2,'600  by  a  suit 
ih'  'another  district,  in  which  they 
a'dvaneed  initiatory  costs,  secured 
testimony  and  paid  the  expenses  of 
the  litigation';  '  they  '.  were  allowed 
$150.     TSe 'Evans,'' IIT' 'Fed.  974. 

M  i?e  Mercantile' Co.,  95  Fed.'123.' 
Where  ' an  '  ttnsubcessf ul  litigation 
was  instituted 'by  the'  attorneys  for 
th'e  petitioners ;  it  was  lield  that  no 
corapensatidh  for  this  should  be  al- 
lowed them'.  7iB  Goldville  Mfg.  Co., 
123  Fed.  579,'583; 

18  Re  Medina  QiiarVy  Gd;,  182  Fed'.' 
508.  See  fie  Gillaspie^  190  Fed.  88; 
§  421,  supra.  "''■'■':    ^  '  ' 

'H  /v'e  Medina  Q'liarry  Co., 'l82'''Fed. 
'508.''-   ■'       '  '  '    "■■■''     ■■  •      ■"""-■■  ■'■ 

iSiSe  'Ro'zinsky,  101  Ffed.'229.'-     ' 

iBiJfe  Mercantile  Co.,  95' Fed.  123. 
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a  trustee  has  been,  elected,  althouaii  he  has  rendered  valuable 
services  ,in  eo-operation,'vvitn  "j;h^itru^tpe^.a,ttorne;Y,..^  Jpiitj  m  a 
case  where  theit^iistee  refias^s.  to,  act,  .and  an  action  ^r  appeal  is 
prosecuted. in,, his, name^  or, otherwise,  by  the  ,attorneys  for  cred- 
itors, which  results  jn  increasiug  Ihej  assets,  the  at]t,orney's  _  f ees 
will  usually  be  allQiwed  to  them."  ,  A,  judginent  creditor , who, set 
aside,  fraudulent' conveyances,  within,  fon;r-. months,  beforer  the 
bg^nkruptcy  p;rocee4i,ngs,  ;Wa^  .allowed  a  preference  for  his  costs 
and  expenses,  a^tthough  he  lost  his  lien.^*  It  has-begn  held  that 
the  petition  for  an  allowance,  to  the  attorney  for  creditors  should 
be  made  by  the  creditors  themselves  and  not  by  the  attorney.^'* 
The  attorneys  for  thej  trustee  *'  and  receiver  *^  are  entitled  to 


17  lie  Felson,  139  Fed.  275. 

iSSOoSt,  at  L.  544,h5,63,  §  63:;-.  32,  < 
St.  at  L.  797.     See  Re  Little  River 
Lumber  Co.,  ,10]  Feji,  5.58. 

I9i?e  Denser,  JOQ  Fed.  433. 

,8l>i.'e  Young,.,  142,. Fed.-  8fi"l,,  892, 
893,  per  Purnell,  D.  j::  "The  stat- 
ute does  no'^  ,  authorijze  .  the,  pay- 
ment of  any  .feejto,,  an  a.ttorney,, 
but  expressly  saj's,  tq  the  peti- 
tioning creditors,  to  th,e  bankrupt 
whije  perforfliing  the  duties  in  ,  in- 
voluntary ,  cases  an4  in|,y(>luiit£(,ry, 
cases,  as  the  ;Court  may  allow. ,  The 
allo^a,nce  eyidently, ,  is ,  intepd^d  ,  to 
reinjburse  th^  petitioning  cvedftors 
and  tli,e  bankrupt,,  and  np<;,to  en-, 
courage  a,  speculative  praetic^i  of. 
the  la)v.  1  Throwing  or  .forcing,  ,^  cit- 
i^eni  or  a  fi;;in  into  .bankruptcy  is,- 
nioj'e  Sjeri.ous  than.jnany  attorneys 
who,  file  .itliese  petitions,  seem  to 
think.  ,I.t  ,  frequently  breaks  up  ,a,, 
happy,  home,  and  places  a  stignja  on 
a  good  name  it  has.  require^,,  year^ 
to  establisji.  It  was  never  in.tend- 
ed  either  should  bje  done  ,pn  specula- 
tive principles." 

eiRe  Byerly,  ,128;  E?^, ,  637  yijio 
McKenna,  137  Fed.  611;  Page  v. 
Rogers,  C.,C,  A.,  149' Fed..|19^;  .i?,e 
Huddleston,,  167  Fed,,  ,428i,:  For:  a 
case  where  the  attorney  for  the  trus- 


tee was  refused  compensation,  at  the 

expelise  of  cred  itors,  for  iabor  ajid, 
services  for  an  unsuccessful  litiga- 
tion in  an  atten^pt  to  .jjicr,ease  the 
-assel^,  see  Re  Roziflsky,  101,  Fed, 
229.  Where  the. receiver;  was  after- 
wards- appointed  ,  trustee,  a  settle- 
iii|ent  of  the  fees  of, his  counsel , ^yas 
deternp(iiied  in  connection  iwitli  the 
compensation, ,awar,de,d,  him  for  fees 
in  the  latter  capacity.  Re  James 
Carotliers  &  Co.,  182  l?ed.  501.  It  is 
misconduct  on  the,  part  of  a  receiver 
arid  .his  a|it,orneys,  tQ  agree  to  di- 
yifj,e,the,  fees  between, ,J;,,h^se,lv£s  .or 
with  the  attorney  .f,or.,t,he  l)%nkirupt. 
and  the  .ref;e.iyer„.may,,  |be  .,r,enio,yed 
therefor  and,  no  fee^,  alJo>ye(t  tp  him 
or.  his,ati;ornoy  in  congequenoe  th^vC". 
of,,  i^e  bsh>vjtz,-,  183  'Fedj,  99Q.  '  Fpr^ 
a,  case  .MihereijipBOf),  P|Ut,  of,  an  estate 
of  $900  -was ,  a>va,i:deji,  to  attoi-neys 
for  the,  receivers,  sge  ,Be,  Hviddlestoiij, 
107  Fed.  428.  $1,000  w^s  ,al|owie|di 
an,  attorney  in  a  case,  wJiic,l),,rosulted- 
in,.,  the  collection  -o^,  $2,506^  ^mit;I| 
v..  Cooper,  C.  C.  i.,ii2.0  Fed.  280,  ,58, 
C.  ,C.  A.,  578,  reversing  the  court 
belpw,  ,Sce  .(-(e  .Huddlpstoil,  167  Fe,d,., 
42,8,  431.  Where  fire  insurance  was 
due  pai'tly  to  a.  jtr,ustee  in.bankrupt- 
ey,  and, partly  tp.,l,ienl)plders,,and  the 
li.eyholdera,  cpngented,  to^.its.  cpllcc- 
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conj^penaation  out  of  .tlie,  testate  for  rtlipir  profesuioual  sei<vices; 
buti  it 'hiais  been  held' that  the  attorney  for  the  receiver  is  not 
entitled  to  compensati6n  for  'services  in  institutiiig  the  bank- 
ruptcy pj-opeedi'ngs  and  9l:^taihing''the  receivership."'  The  at; 
tfirney  fpr  the  trugt§e  is  entitled,  to  reimburse  for  his  services 
and,  expenses  in  investigating  theiclaims  of  creditors:an4  resist- 
ing those  whlchl  the' trustee  deems  to  be  improper."* 

§  666.  Review  by  Circuit  Co'utts  pf  Appeals.  The  Cir- 
cuit Court  of  Appeals  and  the  ^up.reriie  Courts  of  the  Terri- 
tories, in  jvg,Gation  in  chainbersi  as  ^vell  g,?!  during  their  respective 
terms,  ar,e)  invested  withiappellate- jurisdiction  of  controversies 
arising  in  bankruptcy  proceedings" from  the  "Courts  of  BaHk- 
Mijitcyfroih  which' they  have  ap'pellate  jurisdiction  in  other 
cases.'"  "Appeals,  as  in  eqiiity  Vca^es,  may  be  taken  in  , bank- 
ruptcy proceedings  from  the  Courts  of  Bankruptcy  to  the  Circuit 
Court  of',  Appeals'  of  the  United  States,  and  to 'the  Supreme 
Court  of  the  Territories,  iii  the  f oUW'ing  ca^es,  to  wit:  (1)  from 
a'  jjiidgment  adjudging  or  refusing  to  adjudge  tbe  dpf endant  ,a  _ 
hankrupt,j;"  (2)  from  a  judgment  granting  or  denying  a  idis- 
eharge;  '^hd<  (3)' from 'a  judgment  allowing  or  rejecting 'a  debt 


tiota  by  the!  trustee;  the  attorney's 
f6e  ior  the '  colleetifan  was  charged 
agamst  the  J)f6pdrti6tted'  share  of 
the  lienholflfert.'  Re  Holmes  Lumber 
CW'1'8&  Fed:  3'78.  '  WlierS  the  pro- 
ceeding are'  (iisfnissed  foi-  want  of 
jufikdi'etion,"  the  attorney  for  the 
trustee  was  oBly  allowed  hi-y'  actual 
disb'ursemferit^  and  compensation  for 
services  rendered  in '  the  rieiessairy 
preservation  bf- the  estate,  'ttk  Eagle 
Steam  Laundry  Co.,'  384'  Ptid.  9491 
28  Be  Oppenheinier,  146  tea.  140; 
Ke  Erie  Lumber"  Co.,  150  Ffed!  817; 
R4  Martin  Borgesbn'  CH.',  TSl  Fed. 
780;  ife  Krause,  155  Fed.  702:  '  ' 
«S  tte  'Oppfe'nheimer,'  140 '  Fed.  140: 
8*«e  Xewensohn,    C.    C.    A.,    121 

F^a'. gas. ■'  '     '•■■'-     '■' '   ['\ 

"  '§  0661     1  30  S<;  'at  L.  5^3;  i  24.    '  \ 

STt  hafe'iE)eeU'helfl'''^hkt'ordei's  rfe- 

fiisJtf^''  to    A^acate  'ari'"aa.ju(iicatidri, 

BVa'dv'-v.  "B^t'nhrd'^4;  Aitti'nger,   C. 

!  :;i",l,  -'1:1,      '   -.0  ■:''     ■• '  ■  ■«■ 


C.  A.,  170' Fed  576,  alnd  adjudgiUg 
an  individual  to  be  a  inember  of  a 
bankrupt  parther.ship,  Francis  v. 
McNeal,' Ci  C.  A.,  170  Fed.  445,  arc 
not  appealable.  A  judgment  adjudg- 
ing, 'or  refusing  to  adjudge,  the  de- 
fendant k  bankrupt  when  there  was 
ho  jury  trial  is  ■"appealable^  although 
only  questions  of  law  are  involved. 
C.  C.-Taft  Co.  V.  Century  Sav.  Bank, 
C.  C.  A.,  141  Fed.  369;  Cook  Inlet 
Coal  Fields  Co.  v.  CaldWell,  CrC.  A„ 

147  Fed.  475.       ■-,■!• 

3  Tt  has  been  held  that  orders 
adopting  "as  the  opinion,  eqnelu- 
sionW  and  judgment  of  the  court," 
the  report  of  a  master  to  whom  a 
contfested  application  for  a  discharge 
had  been  referred,  Ragan,  Malonc  & 
Co.  V.  Cotton  t  Weston,  C.  C.  A., 
iflS  Fed.  60;  refusing  to  confirni  a 
composition,  Re  i^cVby  -Hardware 
Co.,  C.'C;  K..  20O  Fed.  949;  denyin^^ 
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Ing  motions  to  diamissi  an  applica- 
tion   for    a,  discharge,  ;Ijindeke.  v. 
Conyerse,, ;  C.   C.  ,A.,  XM  ^Pfl-   '^l^h 
and   to   disiBJiss  an  application   for 
the     revocation  '  of     a   ^discharge,,' 
Thompson  v.  Mauzy,  C.  C.' 'A.',  114' 
Fed.  6n  ;  '.  are  not  appealable.     An  ■ 
order  dismissing  a  petitipnifoiia  disr- 
oliarge  is  appealable;,  JJe  iKuffler,  C", 
C.   A.,   127   Fed.  'las^' although  theT 
dismissal  is  for  want  of  prosecution. 
Re  Kuffler,  C.  C.  A.;  127  Fed.  125. 
A  judgment  confirming,  a  composi- 
tion is,  in  effect,  a  grgLiit  of  a,  dis-  . 
charge  and  is  consequently  appeal-, 
able.   ^Se  Friend,  C.  ci."  A.,  1,34  Fedl 
778.    See  Mulford  v.  Fourth  Street 
Nat.  Bank,  C.  C.  A.,  157  Fed.  897. 

4  Postlethwaite  V.  Hicks,.  C.  C.  A.J  , 
165  Fed,  897;  iee  Irwin,  C,  C.,  A., 
174  Fed.  642.  It  has  been,  held  that 
orders  ai-e  appealable,  which  dii'ect 
the  payment  of  claims  that  are  al- 
lowed as  liens.  Bell  v.  Arledge,  C. 
C.  A.,  192  Fed.  837,  and  wliicli  re- 
quire a  bankrupt  to  account  for  a 
payment  received  in  qpntepiplation 
of  bankruptcy,  Re  Raphael,  C.  C.  A., 
192  Fed.  874 ;  bpt  that  orders  are  not 
appealable  which  disallow  a .  claini 
"for  th,e  present,  especially  as  to  vot- 
ing, without  prejudice;  to  [the  claijm- 
ant's  right  to  present  i^he  claim  hpi;e- 
aftei; ; "  Duryea  Ppwer  Co.  v.  Stern- 
bergii,  218  U.  S,-,,299,  301,  .54  X.  ed., 
1047,  1048;  or  whjchi  allow  a  cl^im, 
as  a  general  debt,  but,  disallow  a. 
claim  of  priority  to  an  appeal  there- 
of, Gaudette  v.  Graham,  C.i.G|.|  A.. 
164  Fed.  311;  See  Re  Gale,  C,  C.  A., 
191  Fed.  31;  or  \yhich  reject  cha.rges 
against  a  receiver  in  bankruptcy  for 
expenses  incurred  under  his  orders, 
O'Brien  y.  Ely,  jC.  C.  A.,  105,,F|ed., 
64;  or  wjiich  disapprove  , the.  action, 
of  a  receiver  in  surrendering  prop- 
erty to  a  preditor.  Re  StrqJ)el,  Q,  C. 
A.,  160,  Fed.  916,  or  direct  such 
creditor    to   pay   the   value   of   the 


same'tO'the  trustee.  Ibid-.-  'Appeals 
from  orders!  in'  interventions  ! to  lesr 

,,ta^)^i^sil^l^,,  lien  are,  not  gpvei:ned  by, 
this  section  of  the  statiite.  Knapp 
v." Milwaukee  Tr.  Co!r21^'u.  'g'.'  54'5|. 
It '  has   bee'n' '  sai'd :  'that  '  the ' ■  ■(VoWs 

^'debtor  claimj"  ah  order  >  Or 'jMg- 
menti  allpvving.whiofe  is  appealable, 
refer ,  only,- tp  .^claims  _^hat,,are  pre- 
sented fori'proof  against  estates  in 
bankruptcy.  'Holden  v.  Stratton, 
IM 'U.  S.  115,  lis;  48  Li'ed.  IIO, 
118.    It  has  been  held  that  thP  fol- 

,  lo>ving,  note,  :is,  appealable :  L'An  or- 
der granting  .or  disallowing  claimj 
for  fees:  to  counsel  on  behalf  of  cred- 
itors, dhio  Valley  Bank  Co.  v. 
Switzei,'  G.  C.  A.,  153  Fed.  362.  But 
see  IPratt  v.  Bothe;   C.  C.   A.,   130 

i  Fed,.  ,^|0;_  pjp  tp-tjriisteea,;Dayidsoji,v, 
Friedman,  C'.,C,'a,,  140  Fed'.,8^3;'ap- 

'  proved  in  Remington  on  Bahkrupt- 
ej,  §  ,2907 ;  Contra,  Gray  v.  Grand 
Forks  Mercantile  Co.,  C.^  C.  A.,  138 
Fed.  344,  347;  and  an  order  deny- 
ing,^n, application  jto,  require  a  trus- 
tee, to-,,accpuntj,,tp  .(irgditpriS,  for,  thp 
rpjntal  value  of  property,,  of  which 
Ifg,  permitted  ,;the  .  bankrupt  to  re- 
main in  pqssessjonj  Bank  of  Clinton 
V.  Kpnder|;,,,C.  Q.  A.,  159, fed,  703. 
4,1  decree  or  pjider  upon  ,a;  petition 
asserting  a  lien  upon  a  fund  in  the, 
liands  of  the  trustees,  is  not  t,he|Sub- 
jemt  of  a  separate  appeal,  Hutphin- 
son  V,  Otis,  190  U.  ;S.;g52,  47  X:  <>d.; 
1179;  Euclid  Na^.  Ba,^k,  v.  y,rf,ip,ij. 
Trust  ,&,  Deposit  ,,Cp..,  C,,  C,  A.,  '.14!i 
Fed^  975)  although  'it,  might  be  re- 
viewed as  incident  to  an  appeal  on 
the  proof,  of  the  d.ebt  whicli  the;  lien- 
or claimed,  was  due  him;,, Hutchin- 
son V.  Otis,,  190  U,,^S,,|55,2,  i47,L.;.ed. 
1179;  Cunningham  v.  German  Ins^ 
Bank,  C.  .G.  A.,,  ,10,1  Fe4.  9;7,7.  It 
h^s  been,  said,jljhat,,it|^^,,not,  appeal- 
able if  the  .lienor  is  ,i)pt,£^  credito,r  of 
thp  bankrupt.  ^  i?,^ ,  Cpljipibja  IJea-I 
Estate "Cfo.,  C;  0.  A.,  112  Fed.  643. 
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oj-'clftim  *  pi  fe^ej^midred  dollars  **  or  over,,  ,Suph  appeal  shall 
be  taken  within  ten  di-ij's  after  the  judgment  appealed  from  has 
been  rendered,  and  may  fee  he^i-d  and  determined  /by  the,  ,appel- 
lalje, court  ;in|term:  or  vacation,  .as  the  case, may  be."/  ."The 
several  .pireuit;  Courts  of  Appeal  shall  have  jurisdiction  in 
equity,  either  ihterlocutoi'y  or  final,  to;  super  in,  tend  and  revise 
in  matter  of  law  the  p/oceedings  of  the  several  inf^jior  Courts 
of  Bankruptcy  within,  their  jurisdiction.  Such  power  shall  be 
exercised  on  due  notice  and  petition  by  any  party  aggrieved."  * 


An,  orijer  disallowing  a'cjaim  above 
tlie  jurisdictional  amount  for  a  fail- 
ure to  surrender  a  preference  is'  ap- 
pealable. Livingstone  v.  Heinerhan, 
C.  C.  A.,  .120  Fed.  786;  Dickson  v. 
Wyman,  111  Fed.  72P,  49  C.  C.  A. 
.574.  ,  A.  .claim  to, a  right  of  priority, 
of  payment,  when  the  debt  for  which 
priority,  is  claimed  is.  disputed,  may 
also  be  reviewed  upon  an  appeal 
from  the  proof;  Re  Cosmc)politan 
.Power  Co.,'  C.  C.  A.,  137  Fed.  858. 
But,  it  has  been  held,  thi^t  where  the 
debt  is  admitted,  and  the  right  to 
priority  "alone  is  in  dispute,  there 
can  he  ho  appeal .  Re  Rouse,  !(lazard 
&  Co.,,  C.  0.  a',  91  Fed.  96 ;  Be  Wor- 
cester' County,  C.  C.  A.,  102  Fed. 
808,  814.  Contra,  Cumiingliam  v.. 
German  Ins.  Bank,.C.  c!,A.,  103  Fed. 
n^2,  935;  Re  Rociie,  C.  C^  A.,  101 
Fed,. '956;\Re  ^o'udan  Mfg.  Co.,  C. 
C:  A.,  113  "Fed;!  8Q4;./fe  Doran.^C. 
C:  A.,  ]k4  Fed.  467^;  see  Ritchie 
County  feank  v.  Mcli'airland,  C.  C. 
A.,  183  Fed'.  7;i5.'  A"' order/ailpw- 
ing  a  claim  as  a  general,  debt,  but 
disalipwihg  a  claim  to  a  lien  or  pri- 
ority for  a  part  thereof.  Gaudett? 
v.'Graiiam,  C.  CJ  A.,  164  Fed.  311. 
Orders  djisalldwing  claims  fov  a,  fail- 
ure to  surrender  preferences,  Liv- 
ingstone y.  He^neman,  C.  C.  A.,  120 
Fed.  786;' Bickso'n  v.  Wyman,  111 
Fed'.  Y2'6,'4!9'C.  C.  A^,'!i74;;  Re  First 
N'at.  Bank  of  Lou^ville,   C.  C.  A., 


;,155  Fedj  100,  .^nd  rejecting  or  ,al; 
lowfing  set  offs,  Western  Tip  &  Tim- 
ber Co.  V.  Brown,  196  tJ.  S.  502,  4!) 
L.  ed.  571,  are  appealable.  '  So,  it 
has  been  held,  is  an  order  estaiblish- 

Jng  tlie  lien  of  ,a  third  party  upon 
property  claimed  ,by  the.  banlvrupt 
as  exempt,  Burow  v.  Grand  Lodge, 
C.,C.  A.,  133  Fed.,  70s,  but  not  an 
order  granting  or  disallowing  the 
claim  of  a  bankrupt  to  property  in 
the  possession  of  tlje  referee,  which 
he.  claims  is  exempt.  Holden  v. 
Strattpn,  191  U.  S.  115,  24  Sup.  Ct. 

4a  See  Re  If  win,  C.  C.  A.,  174  Fed. 
642.  The  pecuniary  limit,  na.(iiely 
fiye  hundred  dollars,  ta  -  the  deb.ts 
or  cla,ims,  judgments  allowing  of  ,i,p- 
ejecting,  which  are  appealable,  has 
.  reference  to  the  amount,  that  is  al- 
lowed ,  or  rejected; ,  and  where  a 
claim,  w;luch,  exceeds  fl\e  hundred 
dollars,  is  allowed  in  part  and  rc^ 
jecting  which  are  appealable,  has 
anee  nor  the  rejection  i-eacbes  tbe 
prescribed  amount,  tliere  can  be  no 
appeal,  Gray  v.  Grand  Forks  Mer- 
cantile Co.,  C.  C.  A.,  138  Fed,  344. 
Of.  Re  Cosmopolitan  Power  Co.,  C. 
C.  A.,  137  i?ed.  858;  Union  Nat. 
Ba,nk  y.'jNeill,  C.  C.  A.^  i49  .Fed. 
726.'    '"'■'  ,,''        .'"'       ,'      .. 

'530  St.  at  L.  .553,  §  25. 
,6  Ibid.,  §  24.     For  appeals  to,  the 
Oojirt  of  Appeals  of  the  District  of 
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"Appeals  from  a  court  of  bankruptcy  to' a  Circuit  Court' bf  Ap- 
peals, or  to  the  Supreme  Court  of  'a  Territory,  shall  be  sillbwed 
by  a  judge  of  the  court  appealed  froni  or  of  the  court  appealed 
to,  and  shall  be  regulated,  except  ks  othei'wise  provided  in'  thfe 
abt,  by  the  rules  gdveriiihg  app^Jils  In  equity  iil  the  courts  of 
the  United  States."  '  Circuit  Courts  of  Appeals  may  review  the 
decisions  of  the  Courts  of  iBankruptCyMu  three  "Ivays :  by  writ 
of  error,  by  appeal"  and  by  summary  supervision.  '  .The  words 
"bankruptcy  proceedings"  are 'used 'in  the  statute  in  contradis- 
tinction to  controversies  arising  out  of  the  settlement  of  the  es- 
tates of  bankrupts.'  By  "controversies  arising  in  bankruptcy 
proceedings" ,  are  meant,  those  independen^t  of  plenary^  siiits, 
which  concern  the,  bankrupt's  estate  aiid  ^.rise  by  intervention,  ,o;t' 
otherwise,  between  .thsei  trustee  representing  the  biaiikrupt's '  es- 
tate and  .claimants  asserting  some  right  or  interest  adverse  td 
the  bankrupt  or  his  general  creditors.'     Independent  plenary 


Columbia,  see  D.   C.   Coiie;.   '§   226; 
supra,  §  69.    ' 

7  General!  Order  XXXVI. 

8  First  Nat.  Bank  of  Denver  v. 
King,  186  U.  S.  202,  46,  L.  cd.  1127*:; 
First  Nat.  Bank  v.  ■Chicago'  Title '&, 
Trust  .Co.,^  198  U.  S.  280,,  49  L.  ^d'. 

1051.'      ;''  ",    ',,,"''", 

9  Re  Mueller,  C.  C.  'A.,  135  Fed! 
711.  See  Hiiids  v.  Moor£,  C."c.  A., 
134  Fed.  221;  Re  Friend,  C'.  C.  A., 
134  Fed.  ,778;  Knapp  v.  Milwaukee 
Tr.  Co.,  216  U.  S.  545,  an  inter- 
vention to  establish  a  lien;  Barnes 
V.  Pampel,  C.  C.  A.,  192  Fed'.  525. 
But  see  Re  Lee,  C.  CJ  A.,  182  Fed. 
579.  An  appeal  is  the  proper  meth- 
od of  reviewing  a  decree  in  a  suit 
in  equity  brought  by  a  trustee  in 
bankruptcy  in  a  District  or  Circuit 
Court  of  the  United  States  to  recov- 
er property  fraudulently  or  prefer- 
entially transferred  by  the  bankrupt. 
Re  Jacobs,  C.  C.  A.,  99  Fed.  539; 
Re  Hamilton  Automobile  Co.,,  \C! 
C.  A.,  198  Fed.  1856 ;  .Kirkpatriick 
v.,  Harnesberger,  C.  C.  A.,  19,9 
Fed.     886;     or     a     proceeding    be- 


gun by  a  petition,  which  is  ,  in  ef- 
fect a  suit  in  equity,  instituted  to 
set  aside,  a  .transfer  in  fraud  of  crecjr 
itprs,  or  praferepces,  Dbrpshow  v. 
Ott,  C.  C.  A.,  .134  Fed.  740;  McCav- 
ty  4;,'  Coffin,  C.  C.  A.,  15ti,  Fed.  307  ; 
th'omai'vl  Woods,  ti.  CA!,  1'73  Fed. 
58^^, Barnes  v.  Pampel,  C.'  C.  A.,  192 
T^ed.'s,25;  iJe  Raphael,  iC,  C.  A.,  192 
Fed.  874,  or  to  enjoin  a:  third  person 
from  interfering  with  the  possession 
by  the.  trustee  of  property  claimed 
by  boih  pa,rties;  Stelling  v.._  G.  W, 
Jones  iiUipb'er  Co.,  C.  C.A.,  'lie  Fed. 
261  (brought  in  the  District  Court),;, 
Re  Rusch,  C.  C.  A.,  116  'Fed.  '2t0,  a 
proceeding^  instituted/in  the  Court 
of  Bankruptcy  by  a  claimant,  to  en- 
force his  lien  upon  property  in  the 
possession  of  the  cpurt;  Dodge  v. 
Norlini  C-  C.  A.,  133  Fed.  363;  iJe 
First  Nat.  Bank,  C.  C.  A.,  13^ "Fed. 
62;  A'e  Doran,  C.  C.  A.,  154  Fed. 
467 ;  a  proceeding,  whether  institut-, 
ed  by  petition  or  bill,  in  equity, 
begun  by  an  adverse,  claimant,  to,  re- 
co,ver  property  frpni  the  possession 
of  the  trustee;  Houghton  v.  Burden, 
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spits  have, also  been  ^aid-to  be  coAtroyersips  arising  in  baJik- 
raptcy,"  f,  ,Tb,e  isyordg  "proceedings  in  baixkruptcy,''i  coyer  ques- 
tion^, between  |tjie'4l]iegedi:bankrupt  .Jindihi^.prediitors,  as  siich, 
commencing  witl},  the  petition  for  adjudication,  ending  with 
the  idftscharge,  ta:tidi  including  ;inatters,iQfi, administration  gener- 
£!/lly,;  giu^h  a^,  ;appointments  of,  receivers  and.  tr;U3te,es,  sales,  ex- 
emptions,, allowancep,i^n4  the. like,  to  be  disposed  of  summarily, 
all  I  of  vj'hijfh  paturailly  opojfr  in  thf  settl^iiijent  ,of  the  lestate.^^ 
Ijii^.qon|t:s9XP>5ii6?- .wising  jifi,,lp^nk:fixptcy  proceedings,  and  in  ple-r 
nary  spitsi  by  and  against  trnstees  in  bankruptcy,  the,  Circuit 
Courts  of  Appeal,  take  jurisdiqtion  by  appeal  or  by  Avrit  of  er- 
ror, as  the  case  may!  be,  in  the  saijie  manner  tha);  they  take  juris- 


228  U.'S.'-lfil;  Seciirity  Warehous- 
ing 06.  V.  Haiid,  Cj  C.  A.,  143  Fed. 
32;  Smith  v.  Means,  C.  C.  A.,  148 
Fed.  89v,-but  see  Re  Whitener,  .0.  C. 
A;,  105  . Fed.,. 180;  Mound  Mines  Co. 
V.  Hawthorne,  C.  C. A.,,  ITSiFed. 
882;  Naumtm  Go.  v.,  Bradshaw,  C. 
C.  A.,  103  Fed.  350,;  a  proceed ingj 
brought  to  determine  the  priority  ot 
liens  upon,l^nds  belonging  to  >  the 
bankrupt ;  Hendrieks.  y.  .Webster,  C. 
0.  ,A.>  !l59  Fed.  927.;  and  a  proceed- 
ing i  to .  mjirshsil  the  assets  in  the 
liands  at  atrustee,  in  -which  a  dis- 
pute arose  between  the  creditors  of 
the  ;Copartnership  and  the  creditors 
of  an  individual  partner  concerning 
the  right  -to  the  proceeds  of^the  sale 
of  certain, assets;/ Burleigh  v.  Fare-! 
man,  C.  G.  A.,.  125  Fed.  .'217,  have 
been  lield  to  be.  controviei;sa.es. arising 
in  bankruptcy  proceedings,  thei  final 
orders  or  decrees  :in  whicli  were  re- 
viewable by, appeal.  It  has, been  ,ip-i 
timated  that  an  order,  directing  the 
removal  of  a  ipjioeeedimg;  in  bank- 
ruptcy froni  one  district  to.  another, 
can  lOijily  .be,. reviewed  by  appeal. 
Kyle  Lumber  Go.  vt  ,Bus]i,.  G.  C,  A., 
133. Fed.  688,  693. 
,10  Walter.  S(;Qtt:& 'Co.  v.  Wilson, 
C.  C.  A.,  115  Fed.  284;  Security; 
Warehpusijig.Co.  v.  Hand,  G.  ,C.  A., 


143  {"ed.  32;'Mcdarty''v;  Coffin,  C. 
C.  A.,  150  Fed.. 307.  But  see  Thorn-- 
as  V.  Sugarman,  218  U.  S.  129. 

UA'c  Friend,  ,C.  G.  A.,  134  Fed'. 
(78,  780;  Schuler  v.  Hassinger, ,0.  C. 
A.,  177  Fed.  119;;, Be  Charles  Knos- 
her  &  Co.,  C.  C.  A.,  197  Fed.  136. 
Such  are:  a  claim  fqr,  the  payment 
of  the  amount  :0f  a  lien^  Matter  of 
Loying,  224  U..  S.  183;  see  7Je,Lee, 
C.  C.  A.,,  182  Fed.  579;  a  petition 
for,  it  summary  order ,  to  direct  a 
State  receiver  to  ,deliver  property  to 
a  trustee,  Hecox  v.  EoUestone,  ,C.  C. 
A.,  164  Fed.  823;. , an  application, for 
the  revocation  of  a -bankrupt's  dis- 
charge, Thompson  v.  Mauzy,  C.  C. 
A.,  I,7i4  Fed.  61 1  :  bu.t  not,  it  has 
been,  said,,  la  proceeding  to  punish 
tlpe  bankrupt  , for  a  contempt,  of 
court,  Morebguse  v.  Pacific  Hard- 
ware &  Steel,  Co.,  C.  C.  A.,  177 
Fed.  338.  An  order  directing  a, 
bankrupt  to  pay,  to  the  trustee  a 
sum,  of  money  within  a  speeified 
time,  and  in  default  thereof  that  he 
be  comnijitted  to  jail  ujitil  li,e  obeyed 
the  order  of  the  court,  was  revie-wed 
uponaipetition  of  revision,  Re  Cole, 
C.  C.  A.,  144  Fed.  392,-75  C^  C.  A. 
330;  S.I c,  G.  C.  A.,  163.  Fed.  180, 
90iC.  G.  A.jiSO;  bujt  i-t  has  been  said 
that  an  oyder  commit^ng  a  pa^ty 
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diction  of  other  Federal  (j^uestiona;^*  A  writ'  of  error  is 'the 
ptoper  method  of  revifewiiig  a'  judgment  in  ail  action  at  law, 
brought  by  a  trustee  in  bankruptcy  in'  a  District '  Cottft"  of  the' 
United  States  to  recover,  property/'  arid  a  judgment  adjudging 
the  defendant  an  involltritary  barik]*llpt  after  a' trial  by "jtby.'^* 
The  grant  of  jurisdiction  over  appeals  and  petitions  of  review 
are  mutually  exclusive,  and  a  case  which  is  appealable '  is  not 
reviewable'  by  petition.^*  It  'wS.'s  'previously  held  'that,'  m  tHe 
absence  of  objection,  the  Circttit  Court  of  Appeals  ihight  take 
jurisdiction  by  petition  of  a  ca!se  that  was  appealable/*  In.  con- 
troversies in  bankruptcy  proceedings,'  no  appeal  will  lie,  except 
from  a  final  order  or  decree,^'  or  an  interloetitory  order  in  a 
plenary,  sui);,  granting,  continuing,  refusing,  dissolving,,  or  re- 
fusing to  dissolve,  an  injunction,'*  and  probably  such  an  order 


for  contempt  is  not, '  Morehouse '  v. 
Pacifie  Hardware  &.' Steel  Co.,  C.  C. 
A.,a77  Fed.  337,  339. 

12  See  infra,  §  e93J 

13  Delta  Nat.  Bank  v.  Easter- 
Brook,' C.C.  A.,  133  Fed. '521.  Where 
the  only  issue  upon^an  adjudication 
of'  involuntairy  bankruptcy  was,' 
whether  the  creditors  were  estopped 
from  filing  the  petitioii,  and  no  jury 
was  asked  for;  it  Was  held  that  the 
proper '  method  of  review  was  of  ap- 
peail. 

1*  Simonson  v;  Sinsheimer,  C.  C. 
A.,  100  Fed.  426;  Elliott  v.  Toepp- 
ner,187  U.  S.  327,  47  L.  ed.  300; 
Frederic  L.  Gra:nt  Shoe' Co.  v.  W.  M. 
Laird  Co.,  203  U.  S.  502,  51  L.  ed. 
292;  Duncan  v.  Landis,  C.  C.  A.,  106 
Fed.  839 ;  Lennox  v.  Allen-Lane  Co., 
C.  C.  A.,  167  Fed.  114.  But  see 
Lockman  v.  Lang,  C.  C.  A.,  128  Fed. 
279.'    ■  ■  '■•■■  ' 

"Matter  of  LoVing,  224  U.  S. 
183,  56  L.  ed.  725;  Re  Mueller;  G. 
C.  A.,  135  Fed.  711;  Re  Good,  G.  C:' 
A.,  99  Fcid.  389;  iSe  Worcester  Codn-' 
ty,  C.  C.  A.,  102  Fed.  808,  811;- First 
Nat.  Bank  v.  State  Nat.  !Bank,  C. 
C.  A.,  131  Ffed.  430,  433;  Re  Friend, 


G.  G.  A.j  134  Fed.  778',  781;  Re 
Mueller,  G.  G.  A.,  135  -F^di '  711-, 
Diekas  v.  Barnes,  G:  0.  A.i  '140  Fed. 
849.  "See  Re  Eggerti,  CO;  A.,  102 
Fed.  735;' /ee^Dicksoii,  C.  0;'A.,'lll' 
Fed. '726;  Union-Nat.  Bank' v.  Neili,' 
C.  C.  A.,  a49  Fed.  ■■l^Oi'  e/ontfa; 
Dodge  V.  NbrKn,  G.  C^A.,  133  Fed. 
363;  Re  McICenzie,  C.  C.  A.,  142  Fed.' 
383;  Re  ^HolMiesj'  C.  C.  A.,  142  Fed. 
391;  Stevens  v.  Nave-McCord  Mer- 
cantile CO:,  C;  'C'  'A.','  150  Fed.  71. 

iSiJe  Endl'ar,  G.  C.  A.,  192  Fed. 
762.:''  .'--■, 

11  Re  Columbia  Real  Estate  Co., 
C.  C.  A.,  112  Fed.  6*3;' Walter  Scott 
&  Co.  V.' Wilsob,  G.  G.  A.,  115  Fed. 
284.^  See  infra,  §  695.  It  has  been 
held  that  profJer  method' lOf  iievieW 
was  by  appeal  froin- the  dismissal  of 
a  petition  of  intervention,  Ifiled  bya 
lienor,  who  is  not  a  creditor,  to  con- 
test an  adjudication  in  bankruptcy. 
Re  Columbia  Real  Estate  Co.,  G.  G. 
A.,  112  Fed.  643,  and  an  order  over- 
ruling exceptiobs  to  a  '  master's' re- 
port and  approving  the  same,'Walter 
Scott  &  Co.  V.  AVilsdn,  C.  C.  A.j  115 
Fed  284'.         -      .        . 

"Doroshow'v.  Ott,  C.  G'.  A.,  134 


<§    6661]  REVIEW    BY    CIEGUIT    COUJIT    OF    APPEALS.  2283 

in  a  plenary  siait! appointing  a  receiver  of  property  claimed!  b^ 
a  stranger  to  the  bankruptcy  proceedings ;  ^*  but  it  has  be^n 
held  that !  an  orders  granting  an,  in  junction  in  proceedings  in 
bankruptcy,  such  as  one  ^preventing  interference  with  property 
in  the  custody  of  the  court,^"  and,  that  an  order  enjoining  the 
-prosecution' of  a' suit  of  replevin  Avhich.  refers  the  iplaintiff's 
claim  to  'k'  referee  in  bdnkruptcyj^*  are  'not-  appealable.    •    i  < 

It,  has  been  held  that  an  order  in  a' sumiilary  proceeding  in 
bankruptcy  (iirecting  a  third  person,^,^  or  the  bankrupt,'''  tb  de- 
liver, property  to, the  trustee,? or  the  ,b.an,krupt.,tq  sign  a,  paper, 
such  as.  the  ieind®rsenient  of, a  license,^*  isi  reviewable,  by  petition 
for  a  supervision  and'  not  by  appeal-,  although  the  jurisdiction 
of  the'  court  to  inake  the  ordei'  is  'toilte'sted.  An  order  dismiss- 
ijig,  a  petition  inbaukruptcy  for  w,aht  of  jurisdiction  is  a  judg- 
,meiit„ r&;f using  tfl.jad judge, the,  defejndant, a  bankrupt  and  is  ap- 
pealable. *°  It  has'been  held:\that  the  District  Court  has  juri s- 
dictibn  to  determine  whethei<  a  corporation  is  principally  en- 
gaged In' manufaCtiiring  ahd  mefclantile' pursuits,  and  fbr  that 
reason  subject  |p  be  declared  an  involuntary  bankrupt ;  and  that, 
consequently,  i an, appeal  from  a  d,ecisiop  lihereTapon  lies  tQ.  the 
Circuit' Court  of  Appeals  and.  not  to. the  Supreme  Court  of  the 
United  Stktes.*®  ^  • 

Order's  and  decrees  in  bankruptcy  proceiedings,  which  are 
iot  appealalDle,  pan  !be'  reviewed  ..by,  a  .petition  , of ,  review,  t,o 
the  .Circuit  Court  of  ,  Appeals.*'   ,,It,,ij,ag,  been  ..held  th^t.s]i^h 

FM.  '740;  .O'Dai  V.  Beyden,  C.  C.         .24  Wisher  v.   Gushman,   C.   0.   A., 

A.,  150'Fed.  781;  s«pr'oi§  300J  ]0a  Fed.  860.    • i.^  ,  . 

19  Sefe  SMpra,  §  32g.'     '  '  '    25  Stevens   y.   Nave-MoCord,   Mer 

20O''Deirv.  BOyden,  G.  0  .A.,  WO  eantile,,Co.,  C.  C.  A.,  150  Fed.  71 

„   ,    -„,       !  ,,.,,.         1  Contra,  2fe,NeM<..EHglaiid.  Breeders 

Vn»i.'iii     n    n     A      iHt   -c,./!        Club,  a  C.  A.,  169  Fed.  586..,         ,, 
81  JfJe  Eussell,  C.  C.  A.,  101  Fed.  '  ' 

(•;     _,   ;■  .i,,  i    ,  .1        i-.-   A    ..  ,  ,26  Columbia  i  Iron  ,  Works,  v.    Na- 

'    1    '■■''    -i  X  '^  ' ,  '■'   >.i  ■        "rr-        ti»»al  Leadi  Go.,  C.'  C.  A.,  127  Hed 
Z2  First  Nat.,  Bank  ,v.  Chicago  Ti.-       „„       ,  , 

tie,  &  Tru^t  Co.,  198  tJ.  S.,  2Sd,,  ^9  I<.  „  j^  j^^^  j,^^„  ^ ^^^^  ^^^^  ^^„^^  f^,. 

^fif,;?t°^i'-,-,X^?Ji?;f^,?.P>!l?.l<^  "f.^.-^'r'™'  lowing  ..orders  ean   on,ly  be  revised 

ifl^'^y  iPrpceeding  agaiif s,t  ^a,  .,^tate  re-  j^^  ^  ^  petition,  .of  review.;,  a  suramary 

ce'iver.     Hecox  v.  Rollestone,  C.  Q.  oj-^gj.    requiring   an   adverse    party, 

A., /]64.,,Fedi.,'8g..g,../    ..,    „,,,,,..-  .FirS'tiNati.  Bank;  v.  Chicago,, Title  .& 

.aspjsher   V.   Cushman,.,,C.   G.   A.,  Trust  Co.,  .198  U.  S.  280,  49  L.  ed. 

]'03  Fed.  860;  iRe  Mertens,  Q.  C.  A.,  1051.     Contra;  Hinds  v.  Moore,  C„ 

142  Fi^d.  .445.       .       •'■             ''  C.  A.,!l 34  Fed.  221.,  or  the  bankrupt, 
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a  petition  will  not  lie  to  review  orders  or  decrees  in  plenary- 


suits.' 


Errors  in  deciding  questions  of  fact  cannot  be  reviewed  by  a 
petition  of  review.^*    Decisions  as  to  matters  within  the  discr^ 


Fisher  v.  Ciishman,  C.  C.  A.,  103; 
Fed.  880;  Ife  Mertens,  C.  C.>A„  342. 
Fed.  445,  in  possession,  of.  property 
or  a  fund,  to  deliver ,  or  pay  the 
same  to  the  trustee;  an  order  direct- 
ing members  of  a  bankrupt  partner- 
ship to  Schedule  and  Surrender  their 
individual  property;  :  Diclsas  v. 
Barnps;  C.  C.  A.,  1,40  Fed.  JI49;,  an 
order  granting  or  denying  a  claim  of 
exerrlptions ;  Hoiden  v.  Stratton,  191 
TJ.  S.  115,  48  L.  ed:116;  Re  Youiigi 
Strom,  C.  C.  A.,  153  FSd.  98;  an  or- 
der reopening  or  refusing  to  reopen 
an  lestate  tliat  lias  been, closed:  ,lie 
0'Connell,_  C.  C'  A.,  137 '.Fed.,  838;' 
an  order  concerning  the,  distribution 
of  'the  sale  of  lands  rh'ade  by  the 
trustee;  Re  Groetzinger  "&  Sons,  C. 
C.  A.,  127  Fed.  124;  and  an  order 
granting,  O'Dell  v,  Boyden,  C.  p.  A., 
150  Fed.  731,  or  denying,  Clark,  v. 
Pideock,  C.  C.  A.,  129  Fed. '74o,  an 
injunction  against  the  interference 
with  assets  of  the  estate,  which  is 
not  made  in  a  plenairy  suit.  It  has 
been  held  that  the  following  orders 
may  be  revised  by  a  petitiort  for  a 
review  without  an  appeal;  an  order 
upon  the  application  of  a  widow  for 
lier  right  to  dower  in  the  estate  of 
a  bankrupt,  who  died  after  tlie  ad- 
j'udication;  Be'McKenzie,  C.  C.  A., 
142  Fed.  383;  an  order  upon  the  ap- 
plication of  a  trustee  authorizing 
the  sale  of  real  estate  andthe  bring- 
ing in  of  third  persons  asserting 
liens  upon  the  same;  iSe  McMahon, 
C.  C.  A.,  147  Fed.  684;  an  order  di' 
decting'the  distribution  of  the'  pro- 
ceeds of  a  sale  by  the  trustee  and  de- 
termining     priority-     of      different 


claims  upon  -the  ^ame;;-  Morgan  y. 

,  Fir§]t  Ii[at.  ;Bap]^i  of  Mannington,  C, , 
C.  A.,  l,^5||Fe(};  466,;^  orders  denying 
priority  in  whole,  Re  Rouse^  Hazard 
&  Co.','  C.  'cr'A.,  91  'Fed;'.'96';"'j4e 
\Vorcester  County,  C;  C.  A.,  '102  Fed. 
80,8,  i  814;  contra,  Cunningham  v. 
German  Ins,.  Banlc,  C.  C.  .A.,  103 
,;i?e4,,  ,93?,  935;  /Se  Roche,  C,  C. '4., 
101  'ied.'  956 ; .  Re  Soudan  Mt'g' ' Go.', 

"C.  'd."A.,  il3-  Fed.  804;   Re  Doran, 

•  C.  C.  A.,  154  Fed.  467;  of  inpSrt, 
Re  Chandler,' C.  C.  A.,  184,  Fed. '887-; 
tD,(!laims  that  have  been  sustained 
or  ,  are  ,not,,  disputed,,  and,  an;  order 
setting  "aside  an  allowance  01  a  se- 
cured elaini  and  requiring  the  cred-- 
itor  to  payi  to  'the  trustee,  the 
a,mOunt  of  an  unlawful  preference. 
Re  First  Nat.  Bank   of  Louisville, 

.•C,  C.  A.,  155, Fed.  100.  It  has  ,l),een 
held  that  an  order  allowing  a  claim, 

'  iSe 'Mueller, 'C.'C.  A.,'l35  Fe'd:  71l';' 
and  an  orde*  allowing  a  fete  to  an 
attorney,  although  the  same  was 
leas  than  $500,  Re  Irwin,  C.  ;C.'A., 
174  Fed.  ,642,  cannot  be  reviewed 
by  a  petition  for.revision.  The  final 
decision  in  a  contempt  proceeding  is 
not  the  subject  of  a  petition  .for 
revision.  Morehouse  v,  Pacifie.Hard- 
ware  &  Steel  Co.,  177  Fed.'  337,  339. 
.28  Re  Jacobs, ,  C.  C,  A.,  99  ,  Fed. 
539 ; '  He  Rusch,  C.  0. ^i.^  116  Fed, 
70;  DoTOshpw,'v.'  6tt,'  C.  C.  A.^  134 
Fed.  ^40.'  Oontro,  Delta  Nat. 'Bank 
V.'  Ea^terbrook,  C.  C."  A.,  133  Fed. 

■521.  ■      '•' 

29  Stevens  v.  Xave-MbCord  '  Mer- 
cantile, Oo.,'  C.  C.  A.,  150  Fed'.  71; 
Ryan  v.=  Hendricks, '<  C.i  C.  A.,  166 
Fed.   94;   Re  Irwin,   C-  C.  A.,   174 
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tion  of  the  court/"  such  as  granting  leave  to  reopen  the  bank^ 
rnpt's  estate,^'  will 'rarely  be  thus  reviewed. 

§  667'.  Practice  on  appealls"  in  bankrupt^,  i  "Appeals 
from  a  Court  of  Bankruptcy  to  a  Circuit  Court  of  Appeals,  or 
to  the  Siipreihe  Covirt  of  a  Territory,  shall  i  be  allowed  by  a 
jiidge  of  the  court  apJDealed  froni  or  of  the  -court  appealed  to.^ 
and  shall  b^  regulated,  except 'as;  otherwise  provided 'in  the  act, 
by  the'  rufes  governing  appeals  in  equity  in  the!! courts  of  the 
United  States."  *     An  appeal  from  an  adjudication  of  involun- 


Fed.  642;  Re  Stewart,  C.  C.  A.,  170 
Fed.  222.;|ife,Lee,  C.;.C,  A.,  182  Fed. 
579;  Re  Frank,  C.  C.  A.,  182  Fed. 
■^94:  TSe  Donnelly,  C.  C., A.,.  187  Fed. 
121;  Johansen  Bros.  Slioe  Co.  v. 
^lles, .  C.  ,0,,,  A.,  197.  JTefi.  274 ;  jal- 
thpugh  tljie  jevidence  is  mot  eonfliet- 
iiig^  when  different  ,  deductions  or 
conclusions  t|herefrom  may  reason- 
ably be  drawn,  ife  Fra.nk,  C.  C.  A., 

■  182  Fe^.  794.  Such  was  held  ;to  be 
the  finding  that,  a  cr.editor  did  not 
have  reasonable  ground  to  rbelieve 
thai  his  debtor  was  insolvent  when 
he  'obtained  secarJty;-  Elliott  v. 
Toeppner,  187  U.  -S.  327,  47  L.  ed. 

-200;  Re  Rosser,  C.  C.  A.,  101  Fed. 
562;  Courier- Journal  Job  Pr.  Co.  v. 
Schaefer-Meyer  Br.  Co.,  'C.  C.  A., 
101  !Fed.  699;  Re  Whitener,  C.  C. 
A.,  105  Fed.  T80;78etaft,  C.  C.  A., 
133  Fed:  oil;  Samel  v.  Dbdd;  C.  C. 
A.,  iWFed.  68;  iJe'Cole,  C.  C'.'A., 
144  Fed,  392;  Re  Graessler  &  Reioh- 
wald,  hlC-k,,  154  Fpd.  478;  Re  Eg- 
gevt,  0.  C.  A.,  102  ^^,ei  735.,  But  if 
the  finding  of  ,th^  Difitr,ict.  Court  is 
so  wholly  unjustified  on  the  proofs, 
as  would  require  a  court  of  review 
upon  .a  writ  of  error  to  set  aside  a 
verdict  of  a  jury  for  want  of  any 
evidence  toi  sustain  it,  >or  for  any 
other  reason  kindred  thereto,  the 
Circuit  Court  Of  Appeals  willreview 
the  same.     Re  Cole,  C.  C.-A.,  144 


Fed.  392,,  393,  For  c'a|?es,  where  a 
dispute  concerning  t}^e  validity  ,of  a 
chattel  mortgage  and  the  denial  of 
a  moJ;ion  to  dismiss  an  application 
for  a  discharge  were  held  to  pi;esgnt 
questions  of  lawf  upon  undiaputfid 
facts  reviewable  by  petition  for  re- 
vision, see  Re  Flatland,  C.  C.  A.,  196 
Fed.  310;  Lindeke  v.  Converse,  C.  C. 
^'.,198  Fed.  618.  ■ 
',  30  R,e  Goldman,  C.  C.  A.,  129  Fed. 
212;  Mulford  v.  Fqurth  Street  Nat. 
Bank,  C.  C.  A.,  157  Fed.  897:  Birch 
V.  Steele,  C.  C.  A.,  165  Fed.  577 ;  Re 
Fischer,  C.  C.  A.,  175  Fed.  531; 
Lindeke  v..  Converse,  C,;  C.  A.,  198 
Fed.  618, 

HRe  Goldman,  C.  C.  A.,  129  Fed. 
212,  or  the  refusal  to  confirm  a  com- 
position; Mulford  V.  Fourth  ,  Street 
Nat.  Bank,  C.  C.A-,  157  Fed.  897, 
and  concerning, matters  of  form  and 
administration,  Re  Boston  Dry 
Gbods  Co.,  C.  C.  A.,  125  Fed.  226; 
Dodge  V.  Norlin,  C.  C.  A.,  133  Fed. 
363;  Re  McKenzie,  C  C.  A.,  142  Fed. 
383;  Stevens  V.  Nave-McCord  Mer- 
cantile Co.  C.  C.  A.,  150  Fed.  71. 
Contra,,.  Re  Mueller,  C.  C.  A.,  135 
Fed.  711;  Dickas  v.  Barnes,  C.  C.  A., 
140.  Fed.  84®  ;iee,  Holmes,  C.  C.  A., 
142  Fed.  391;  See  ife  Eggert,  C.C. 
A.,  102  Fed.  735 ;  Re  Dickson,  C.  C. 
A.,  Ill  Fed.' 726.      •     "  • 

§  667.     1  General  Order  XXXVI. 
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tary  baiikriiptcy  may/be  taken  by  contestiiig  ereditors.*  An 
appeal  from  the  allowance  of  a  claim  may  be 'taken.,  by  (the 
trustee,*  and  if  he  refaises,  to  take  it  by  i®a  .objecting  cjigditpr,* 
although  iit  is  the  safer  praiotice  for  the  creditor  to  obtain  per- 
mission to  [appeal  in  1  the' name, of  the  ,tiiuS|tee.*.,|Befoi;©',thg  apr 
pointment  of  a  trustee,  a  creditor  who  ,ba,s  be§n,  aggrieved,  b.Y 
an  order  or  decree  majy  appeal  from  the  same.*  Paijties.  may 
join  in  the  appeal,  although  they  have  ; different  ij|iit§rests  in 
the  proceedings  below  and  complain  of  di^erent-ejErprsJ^j,  All 
persons  interested  in  the  proceedings  must  be  made  parties,  to 
the  appeal,  unless  they  are  represented  by  ithe'A  trustee.' 
"Trustees  shall  not  be  reiqtiired  to  give  bond  when  they  take 


2  Re  Meyer,  ,C.  C.  A.,  98  tef  976. 

3  lie  Curtis,  C.  0.  A^,  1(56  Fed.  7^^ '; 
Chatfield  v.  O'liwyer,  C.  C.  A.,  101 
FeH.  797.  It  was  held  that,  upon 
an  appeal  from  a  judgment  allowing 
claims  to  the  costs  of  tlie  adminis- 
tration, the  trustee  represented  the 
general  creditors.  Gray  v.  Grand 
Forks  Mercantile  Co.,  0.  C.  A.,  3  38 
Fed.  344.  A  trustee  msty  appe'al  f  rom 
an  order  denying  his- motion  to  ex- 
punge a  claim,  untess  a  preference  is 
siirren'idered;  '  Livingstone  v.  Heine- 
man,  C.  C.  A.,  120  Fed.  786.  It  has 
been  Held  that  a  trustee  may  siistiain 
a  petition  for  the  revision  of  an  or- 
der flisiniSsiiig  a  bankruptcy '  pro- 
ceeding for  want  of  jurisdiction.  Re 
New  England  Breeders'  Club,  Ci  C. 
A.,169'Fed;'586.V'  -.>.., 

4'Chatfleld-  v.  O'Dwyer,  C.  G.  A., 
101'  Fed.  797;  Re  Roche,  C.  C.  A., 
TOl  Fed.  956;  McDaniel  v.  Stroud, 
C.  C.  A.,  10'6  Fed.  486.-;. 

5  Chatfield  v.'O'Dwyfer,  C.  C.  A., 
101  Fed.- 79.7  i  Re  Roche,  ^IC.  C.A.'i 
101  Fed.  9565  holds  that 'any  credi- 
tor irfay' appeal  in  his  ttwn  name. 

6  Clark  V.  Pidcock,  C.' C.  A.,  129 
Fed.i745=  .  -'.  .•     :  J     '   ■ 

V  Crim  V.  Woodford;  CO.  A.,  13,6 
Fed.    34;    Stevens   v.   Nave-MeCord 


IVfercantile  Co.,  0/ C.  A., 'l5'6  Fed. 

7'3.  ' '  ■'■"'■'  :;;•''  ^      ^"'-    "'-^ 

'8  Gray  v.  Grand  Forlis  Mercaii- 
tite  Co.,  C.  C.  A.,  138  Fed.  344; 
Stevens  V.  Nave-McCord  Mercan- 
tiile  '00.,  C.  'Ci'  A.;  'ISO'  Fed.  73',  74. 
Upon  an  appeal  fi'om'  an  order  di- 
recting tlie  payment  of  money,  the 
person  to  whom  the'  payment  is  to 
be  made  must  be  made  respondent; 
Gray  v.  Grand' Forks  Mercantile  Co., 
C.  C.  A.,  338  Fed.  344;  except,  it 
has  been  held,  counsel  and  court 
officers,  .to  .whom  an.allo^yance  was 
made  up0r\  thei  petition  .of  the  trus- 
tee, R,e  Utt,  C.  C.A.,  105  Fed,  754. 
It  has  be^n,held  that .a,ll  consenting 
creditors  a^e  necessary  parties  , to  an 
appeal  frop  ai?  order  a,pproving  a 
composition.  Marshal)  Field  .&  Co. 
V.  Wplf  &  Bro!  Dry',Goo;d's'  Co.,  C.  C. 
A.,;' J^OFea.  815.  Tlie  trustee  must 
be  made  a  party  to  ah  appeal  by  a, 
claimant  from  an  order  disallWing 
his  claim, 'eveii  if  no  contest  v'as 
made  by  the  trustee  below ;  HJx  parte 
Mead,  309  U.S.  230;' 27'L.''ed.  914; 
Mead  v.  Piatt,  17  Fed.  509  J  but  not 
to  a  decision  granting  the  fund  in 
his  hands  to  two  or  more  conflicting 
claimants  to  the  sahJe.  :  Love  v.  Ex^ 
port  Storage  Co.,  C.:C.|A.,  143  Fed. 
1.    C/;  § '697,,m/ra.      , 
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appeals  or  'sne  out  ^rits  6f  error.'"'  An  application  for  a- stay 
pending  an  appeal  cannot  be'  allowed  by  a'  circuit  jixdge." 
An  'assigrimenV  of  et'rdrs  mast  be  fllfed  or  there'  may ''be-  ah 
affirmance,  without  a  consideration  of  the  merits  of  the  appeal.^' 
i^o''bill  of  ekceptiqns  is  required  iipon  au, appeal.'^  Acpip- 
plete  record  of  the  pase  bplo^  must, (be (certified  by  the  clerk 
and.  must  contain  iu'dtselfy  laind  not  by  referencej-  all  parpers, 
exhibits;  testimtdny  and'6ther  prodeediiigs  necess'ary  to  the  hear- 
ing iii  the'/pourt  of  review.^'  Appeals  t9ithe  Circuit;  Courts 
of  A,ppeals  frqm  judginents  ;which  i  refuse'  toj  adjudge  the  de- 


.  lO.iSe  IronoMiMfg.  Oo.,  C.  C.  A.^ 
^IRO  Jff^d..  ,32pj,,  Ptodmg,aiil>  appeal 
frpBiiaiiciismJBPal.  ofs  the  ipetiitioji  in 
ypluntai-y  bankrjiptcy,  the  District 
Courii. refused, to  discharge  a  receive 
er  preyioijigly  appoinited  and  ialso  re- 
fused to,  direct  ithat  he  pay  for  the 
support  of ,  the  .alleged  bankrupt  in 
a; sanitarium,  when  it  appeared  thitt 
the  latter'a  T^ifet held  property  which 
her  h^sljajwd  had  transferred  to  her. 
Be  Ward,.  394i  Esd.i  379.  It  has  been 
held;  that,  a  .trustee  '  in  bankruptcy 
may  obtain  a;  supersedeas  without  a 
bond.  ;  Be  Dresser,  J 4  ASn.,  B.  E.  i41, 
by  Beferee  Dextei.  Seeiri/rrf,  §  703. 
A'rbond  upon^an  appeal  from  anad- 
judicsttion  of  linv&luntarj!  baalkrupt-i 
cy,  iSiS'UiSeient,  ,alithojaigh'i  it  runs  ito 
the  original  petitioners  alone  and 
other,  creditors  joined*  in'  the!  peti- 
tion before  the  adjudi/cation.  Flick- 
inger  Y,  Birst  Nat  Bank!  oflYanda^ 
Ija,  IIU,  C.  C.A.,  145  Fed.  162.  iilt 
lias  been  hejd:  tliat  theifailiire  to 
procurfe  a  citation  andto  file-a"bond 
are  nc^t .jurisdietional  requirements;! 
Wd,  that  ;leave  torfllethe  same  aft- 
er the  , -expiration  of  the  statutory 
time,  may  I  be  granted,  Golumbia-  Iron 
Worksi  V.  National  iLeadi. Co.,  iC.  C. 
A.,  64i  .L.R,A.  BitSi :  127  Fed.  99i;, 
IirtSckman  V.  Lamgi  G.;.Ci  Aj,  132  Fed.' 
l.f.'  Bjit  see,'Nojioross;  iv.  Naye*.&  Me-I 


Cord  Merc.  Co.,  C.  C.  A.-,  101  Fed. 
796  j  orldefects  in  the)  same  may  be 
cured  by  ainendment'  after 'the.  time! 
limited  for-an  appeal;  Re  T.  B.  Hill 
Co.,  G.  C.  A.,  148^Fed;'832;  '(o/<  m- 
fm,  §§ '699-702 ;  'provided  that  the 
appeal  '  has  beeri  otherwise  duly 
taken'  within  the  istatutory  'period; 
but  that  the  omission,  of  a  citation 
eannoti  be  cured,  nor  new  parties 
brought-  in,  after!  the'  expiiation  of 
the ,  firsid  term,  at  which  the  appeal 
can  the  heard.) '  Gra^f'-v.  Grand  Forks 
Mercantilei'Co.,  C.l'O.'A.,  138  Fed. 
3441  See  Nazima.  Trading  Co.  v. 
MkrtinyiG.  C.  A;,  164  Fed.'838.      " 

"Lloyd  V.  Chal'pmuni  C.  G.  A./9S 
Fed.  599;  ^Re  DunniH^,'  G.  G.  A.,  94 
Fedv.;709;   infra,  §  701. 

12  Dodge  V.  Norlin,  C.  C.  A.,  133 
Fed.  363>  ■    - 

iSDddge  V.  Norlin,  iCiC.  A.,  133 
Fed!  363;  Cook  Inlet  Goal  Fields  Co. 
Vi  ;Galdwell,|G.  G.  A.,  147  Fed.  475; 
§  704,  infra..  Only  tlie  material  parts 
of' the  record  need' Be  certified.  Dodgfe 
vJ  Norlin,  C.  0.  A.,  133  Fed.  363. 
Where  a  clerk's  certificate  recited 
that,  the  transcript  was 'a'  true  copy 
of  so  inuch  of ,  the  record  and  proceed- 
ingsas  was  requested  by  counsel  for 
tlfe  appellant,  in  the  absence  of  any- 
thing shown  to  the  contrary,'  it  is 
priesumed  '  that  the  '  objectors  to  a 
diseharge  had  duly  appeared  so  as 


2288 


,  BANKKUPTCT. 


Ci..667 


fendant  a  banki'upt,  -vvhich  grant  or  deny  a  discharge,,  and 
which  allo:w  or  reject  a, claim,  must  be  taken,  within  ten; days 
from  the  time  .the  judgment, has  been  rendered."    .Appeals, in 


to  supJRort  objections  subsequently 
filed.  Shaffer  v.  Koblegard  Co.,  d.' 
C.  a'.,  ]  83 '  Fed.  71.  When  the'  appeal  ■ 
is  from  an  order  of  the  judge  upon  '. 
the  certificate  of  a  r.eferpe,  ,the  pro- 
ceedings before  the  referee  need  not, 
be  certified.  Cunningham  v.  Ger- 
man Iiis.  Bank,  C.  0.  A.,  103  Fed. 
932.  A  certificate  by  the  referee  in 
bankruptcy  is  insufficient.  Cook  In- 
let Coal  Fields  Co.  v.  Caldwell,:  C. 
C.  A.,  ,147  Fed.  475,  iK.  An  ap- 
peal will  not  be  dismissed  becEiuse 
there  is  no  evidence  in  the-  record,' 
where  the  record  does  not  show. that 
any  evidence  was  taken.  -  ,C.  C.Taft 
Co.  y.(  Century  Sav..  Bank,  C.  C.  A., 
141  Fed.,.  3,69.,.,, The  certified  tran- 
script imports  absolute  verity,  and 
cannot  be  contradicted  or  explained 
by  the  evidence.  Re  MeOali,  C.  C. 
A.,.  ,145  .,Fed.  .89,8. . .  ,It  '..seems,  that 
documentary  evidence  not  contained 
in  the  record  may  be  considered  in 
support  of  the  judgment  below.  Be 
Ironclad  Mfg,  Co.,  C.  C.  A.,  197  Fed. 
28.0... /See  Dunham  v.  Townseiid,  118 
N.  Y.  286;  3!Cyc.  178.  .  Aniappteal 
will  ordinarily  be  dismissed  When 
the  record  does  not  show  that  .the 
questions  .of  law  presented  by  the 
assignments  of  error  were  not  pre- 
sented to  and  ruled  upon  by  tha 
court,  below.  Fidelity  Tr.  Co.  v.  Rob- 
inson,: C.  C.A.,  192- Fed.  562;  and,' 
if  not  dismissed,  such,  questions  will 
not  usually  be  considered  .by.  the  ap- 
pellate..court.,  i  Arctic  lee  Mach.  Co. 
V,  Armstrong,  County  Tr.  Co.,  C..  C. 
A.,  192  Fed.  114,  Re  Cliarlcs  ICnosh- 
er  &  Co.,  C.  G.  >A.,  r]97:.F6d.  .336; 
Sliaffer.  v.  lioblegard  Co.,.C.  C.  A., 
183,  Fed  71';  .§  711,  infra.  Where  the, 
bankrupt   is„  tpo   poor  to  print  the 


record,  the  Ciruit  Court  of  r  Appeals 
may  relieve  him  from  that  requii-e- 
ment.  Re  Friedman,  C^  C.  A.,'  161 
Fed.  260,  262.  See'.  §:  413,  su!pra.  i  An 
application,  be(;ause|  of  ^he  poverty 
of  4;he  bankrupt,  for  an  order  requir- 
ing a  receiver  to  pay  the  cost  o;t  the 
transcript-  'and  the  printing  out  of 
the  proceeds  of  the  bankrupt's  estate 
in  his'  liands  was  denied.  ^Heirnian 
Keck  Mfg.-  Co.  v.  Lorsch,  ■■  C.  C.  A., 
179  Fed.  48'5v  An  ajijilication  for 
the  trans-mission  of  the  bankrupt's 
original  b<k)ks  and  records  of'  the 
Circuit  Court  of  Appeals  was  de- 
nied when  it  did  not  appear  that 
they -could  not  be  transcribed  or  rep- 
resented by  '  photographic  copiSs. 
Herman  Keck  Mfg.  Co.  v.  Lorsch, 
C.  C.  A.,.  179  Fed.  485. 

14  30  St.i  at  L.  544,  553,  §  25; 
Hiscoek-'v.!  Varick  Bank,  206  U.  S. 
28,  51  L.  .ed.  945;  Norcross  i.  Nave 
&  MeCord  Mere.  Co.,  G.  C.  A.,  101 
Fed.  1796;  Postlethwaite  v.  Hicks, 
C.  C.  A.,\]65  Fed.  897;  Brady  v. - 
Bernard -&Kittinger,  Ci  C.  A;,  170 
Fed.  576;  iJe^  Braidy^  169  Fed.  152j 
An  appeal  from  an  order  denying  an 
application  -to  '  revoke  a  discharge 
need'  not  be  taken  within -ten  daysi 
Thompson  v.  Mauzy,  C.  C.  A.,  174 
Fed.' !6 11.1  The  tirafe  to  appeal  from^ 
a  judgment  adjudging  a  defendant 
a  bankrupt,  cannot  be- extended  by 
the  Subsequent  entry  of  an  alias  ad- 
judication- to  the  same  effect,  Re 
Berkefeile,  C.  C.A.,  144  Fed.  577. 
It  has-been  held:  that  a'  Court  of 
Bankruptcy  may  grant  a  rehearing 
after  the  time  for  an  appeariias  ex- 
pired, :for  the  purpose'  of  renewing 
the  right  of  appeal,  Re  Wright,  96 
Fed.  820;-  Be  Hudson  Clothing- Co., 
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-teseioouptS'  ia  otker  cases  imust  be  .takem!  within  six  months 
alter  ithefifemkeacing' of  jud^eat  or  oiideiFi^oiigbt  to  be  reviewed." 
Wkere,!  pdiyiingran  af)peaFL  from  an.' order  (iismiissiiig  a  peti- 
tion in  invelnntarybaMkruptcy^.  the  I  respondents  were  adjudi- 
oarted  bankrupts  in  another  district;'  the  appeal  was  dismissed.'* 
Ordinarily,  the  Gircuit  Court  'C»f  Appeals  wilL  not! decide  any 
^[ueytiioii  when  th6  record  does  not  show  that -ihe  same'  was  pre- 
seBltfed  to' the  court  below.*'''  Even'jxirisdictioila'1  questions  that 
might  be  waived  wiir  not,  irt  such  &'  case,  be  considered.** 
Jurisdictional  questions  which  cannot  be  '"rtfa,ived  will  be  con- 
sidered, 'even  if  they  weje  not  raised  below,*'  and  the  court 
of  T&viey?  has  the  power  to  notice  a  plain  error  not  assigned.** 
Where  a  referee  passed  upon  oiily  one,  of  a  number  of  objjec- 


140  F6d.  49;  Contra,  West  v.  W.  ^A.  ' 
McLaughlin  &  Co.'s  Trustee,  C.  C. 
A.,  162  iFfea.  124  ..'•iie'  Goldberg,  G. 
C.  A.,  167  Ped.  808 ;  see  JudSon  v. 
Courier  Co.,  25  Fed.  705 ;  but  -thisit 
it  ahpuM  TJiotrdo  so,  except  Un- 
(Jer  extraordinary  :  -  circumstances, 
even  when  there  was  mo  at6Jiogta- 
pher  pMsqntj  at /the ; original  rheariijg. 
iSe  Hudaqn,  Olotjidng  ,Co,,  1^0  Fed. 
49.  The  tini^e  %o  a,ppeal  dpjes  npt:  be- 
g:in  tprun  i^pt^.^he  order  sought  to 
be .  revieyced.  is  flled  in  the  ;  clerk'^ 
ofece.  Ep,terspn  y.  jjfash,  Bros.  C,  -C. 
A'.i'  '55  '  L.E.a':'^^'  344,' ,  112  .  ,Fed.  3U; 
Re  MeCali;  b.  C.  A.,  145 'S^ed.  .898. 
The  filing  of  a'  petition  for  a  re- 
hearing within  the  ten '  days  extends 
the  time'  for  '  iah  '  appeal  until  the 
dispdsitioh  Of  the  pfetiti'on.  iJe  JJlc- 
Call,  C.  C.  A.,  145  Fed. '898.  When, 
upon' a  reheariilg'i  an  order  is  set 
aside  for  some  suliStahtial  reasoii 
other  than  to '  extend' '  the  tfme  to 
take!  ail  appeal),  the  time  to  appeal 
begins  (to  run  'anew  from  a '  subse- 
quent Oirdjemtoi  the;  saineififfecti- West 
V.  :W.,  A..  McLaughlin  >&  Co.'s-  Trusr 
tee,  g.,  C.  A.,  162  Fed.  124.  The 
appeal  is  ,n.Qt.|,t?i'*^?i' 'W"til,  the  order 
allowing  fkp  s^iime,  is  filed  in  thfi 
.  Fed.  Prac;  Vol.  IL— 144.    ' 


office  of  the  Cleric  of  the  Court  of 
Bankruptcy.  Norcross  v.  Nave  & 
SlcCordMerc.  Co.,  C.  G.  A.,  101  "Fed. 
796,  infra,  §  698.  The  time  does  not 
bfigin  -to  run  until  the  order  is  actu- 
ally entered,  notwithstanding  a  pri- 
or de&isioii  in  writing.  Re  Het- 
tling,  G.'  07  A.,  175  Fed.  65.  it  has 
been  'held  that  the  right  to  appeal 
•i's'not  waived'by'  a  siibaequen't  pro- 
ceeding which  was  denied  because  of 
the  former  decision.    Ibid.   '  ' 

16  30  St.  at  L.  829,  §  11;  Boon- 
ville  Nat;  Bank  v.  Blakey,  G.  C.  A., 
107  Fed:  891;  m/ro,  §  698. 

16  iJe  Sears,  HunibeH-  &  Co.,  G. 
C.  A.,  128  Fed.  275.        '■    '  ' 

"Be-  Boston  Dry  Goods  Co.,  C. 
C.  A.,  125  Fed;  226;  He  Shoe  & 
Leather  Eepbrterj  C.  G.  A.,  129  Fed. 
588;  Re'  O'Cbnnell,  C.  0.  'a.,  'ist 
Fed.  838;  See  Osborne  v.  Perkins, 
G.  C.  A.,  132  Fed.  127;  Re  Koenig, 
127  fFed.  -891 ;  BuCkiiigham  v.  Estes, 
0.  C.  A.,  128  Fed.  584';  mfrd,  '§  '71]. 

18  Boonville  Nat; 'Bank  vj  Blakey, 
C.  C;  A.,  107  Fed:  891.         ' 

19  G.  C.  Taft  €o.  v.  Century  Sav. 
Bank,  C,  C.  A.;  141  Fed.  i369. 

80BoonvjIle  Nat,  iBank  v.  Blakey, 
C.  G. -A.,  107. fed.' 891V  • 
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tions  filed  to  the  discharge'  of  the  bankrupt;  it  was  held^-thkt 
an  appeal  from  an  order 'denjingiaidischairgeibroiaght  that  ob- 
jection alone  before  the  Circuit  Court:  of  Appealsi?^  fUpoH  aii 
appeal,  the  court  of  review  may^  review  questions '  of  fact,  as 
well  as  of  law.^*  "In  every  case  in  which  either  party  is.  sen- ^ 
titled!  by 'the  act  to  take,  an  appeal  ito  the  sup  rente  court  of  the 
United  States, -the  court,  from  which  the, appeal  lies  shail,  lat 
•or  bef Q^e^  the  ■  time  of  entering  its  judgment  or  decree,  make 
and.file  a, finding, of  the  facts,  and  its,  conclusions  of  law  tjiere- 
on,  state,d  separately;  ^nd.the,  record^  transmitted  to,  the,  su- 
preme court  of  ;th.e  iITnited;  Sta,te.s  oi^  such,  appeal,  shall,  consist 
only  of  the  pleadings,  the  judgment,  or  decree,  |he  finding  pf 
facts,  and  the  conclusions  of  law."  **  A  question  of  discretion 
concerning  the  administration  of  the  bankrupt's  estate  will 
rarely  be  reviewed.^*    Upon  an  appeal  from  a  final,  decree. or 


21  Yehpn  v.  Ullman.  ,C.  iC;  A., ;  147 
Fed.  694.    .,  ,     .      ., 

28  Courier- Journal  Job-ii^rintiiig 
Co,  V.  Schaefer-Meyer  Brewing  Co., 
C.  G.  A.,  101  Fed'.  699;  Houghton  v. 
Burden,  328  XJ.  S.  161,  57  L.  ed.— ; 
nor  usually  matters  of  discretion, 
Streeter.v;.  Lowe,  ,184  Fed..,  263; 
§  7J1,  infra..,     ,     ,         ,,:,,..:, 

23  General  Order  XXXVI,  subd.  3. 
A  request  for  sueh  findings  and  con- 
clusions, should  be  ,,m£^de, ,  fit  .jthe 
time  of  the  argument.  Washington 
V.  Teaj-ney,  C.  C.  A.,  197  Fed..  307 ; 
but  see  Brady  v.  Bernard  ;&  ,Kit- 
tinger,  C.  C.  A.,  IJ'O  Fed.  576,, 

24  Be  Schulman,  C.  C..A.,  177  Fed. 
191;  Gold  v.,  South  Side  Tr.  Co., 
C.  C.  A.,  179  Fed.  210.,  An  appeal 
may  be  decided, on  questions  of  law 
alojie,  without  the  consideration  of 
^ny  question  of  fact.  C.  iC.  Taft  Co. 
v..  Century  Sav.  Bank,  C.  C.  A.,  141 
Fed. "^69.  A  finding  of  fact  made  by 
the  referee  and  affirmed  by  the  Dis- 
trict Court  will  usually  be  affirmed 
by  the.  court  of  review;  Re  Noyes 
Bros.,  C.  C.  A.,  127  Fed.  286;  Buck- 
ingham V.  Estes,  C.  G.  A.,  128  Fed. 


584;.  K,enova  . Loam  (S;  Trtist..€o,  v. 
Graham^.C.  C.  A.,  135  3'ed..,717; 
Hussey  v;  Dry.  Gdods;  Co.,  148  Fed. 
59,8,  78  C.  C.  A.,  370,  17  Am.  B.  R. 
511;,  Thompson  v.  Mauzy,-  C.  0.  A., 
174  Fed.  611;  Boswell  Nat.  Bank 
V.  Simmonsi  C.  C.  A.,  190  Fed.  735; 
but  riot  when  the  Distridt  Judg'e 
differed  from  the  special  master  in 
his  conclusions.  Mason  v.  Wolkb- 
wich,  C.  C.  A.,  10L.R.A.(N.S.)  765, 
150  Fed.  699.  See  also  .Merchants' 
Nat.  Bank  of  Toledo,  Ohio  v.  Cole, 
C.  C.  A.,  149  Fed.  708;  nor  when 
there  were  no  findings  of  fact  by 
eithei:  the  District  Judge  or  .the  ref- 
eree. Burleigh,  v.  Foreman,  C.  C,.  A., 
13,0  Fed.  13.  When  a  decision  was 
based  upon  ai;  erroneous  conclusion 
of  law  and  there  is  no  specific  fiudr 
ing  .pf,  fact  that,  justifies  the  same, 
the  Circuit  Court  of  Appeals  may, 
upon  the ,  reversal,  direct  that  the 
facts  be  found  by  the  Court  of  Bank- 
ruptfey;  iSe  Straschnow,  C.  G.  A.,  181 
Fed.  337.  This  was  done  where  the 
question  was  the  amount  of  counsel 
fees    that   should    be    allower.     Re 
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ordeiFy  the'codrt  may  Teyiew  all  prior  orders;  mthepropeediiig, 
whieb' injuriously  affect:  ;tlie  appellant  j  ?!*  but  not  tkoge  -wWch 
only  iiljuriously  affect  .the  :bankrupt  or  another  party  who.  has 
takeatiaoi  crosaTappeal/*,!,  If  i^e  Court  of  Bankruptcy  fails 
to-  obey  a  mandate  of  the  , Circuit  Court , of  .Appeals,  jpbedience 
theretp  ,majy  be  enforced ^by  the,  ;v7rit  of  mandamus," 

§  668.  Practice  upon  petition  for  a  revision.  The  origi- 
nal; p,etitipil  fer:  a.  revision,  ,?hould  j^e,  filed  inthe  Circuit  Court 
of  Appeals  , and.  not,  in  the  , District  Court.*  It  .has  been  held 
tli,9.t  aljithe  parties  injuriously  ^affected  need  not  j pin  in r  the 
sani^.^  It  must  clearly  state  the,  questiphs  of  law  involved, 
so  as  to  represent  a  distinct"  issue,  and  be  accompanied  by 
enough  of  the  reicord  to  show  the  manner  in  whic,h  the  ques- 
tions-arose;^    It  is  the- safer  practice  to  procure  the i allowance 


Mfedifla  QiialTy  Co.,   C;  C.  A.,.'a97' 
Fte.';3b8.  ■'Of.  '%l  m;  infra. '  ' 

■asstevfenfe  '  vJ-Na^e-McCora''  Mer-' 
dttntila  Co.,  G.  C.  A.,  150  Fed.  71,  73.^ 
But  see  Brady  V.  Besrriard  &  Kitting- 
er,  C.  C.  A.,  170 'Fed:  576.'  It  seems 
that  this'  canno't  be  dbiife^  wK6(h''the' 
pri'or  order '-was  api)e'aljibie."  'BrSiy 
V.' Jtihilso«,  C.  Cfl  A.,  166  Fedi  57f 

'Z6;Mcefa'han"v.J'An'dei's'ori,  C.  C.  A.,' 
]13-'FedJ'115;'-'"''  '■  ''■■'  ■■'  ■'  ■  '  •■ 
■«l^JSU  poJ^te 'CKicagd  Title  <!t  Trust' 
Co.,  CO.  A.,  1546  Fed.  742;  fe^telpsed' 
uporf"iiiaWaa;inTi)s  witlloilt" '  affecting 
tlife-- question  of  jlirisdi'ction  ifl  Ei;' 
pdirt'e'^  First  'i^Ai.  Banl^  of  Chicago,^ 
207  U.''S.  61,  "82  E.  ed.  lOa.'^iffie 
L'eSa'ijisJC/'C.  A.,  181  Fed.  6StO,  hold- 
ing that  the  District  Court  could 
libt'aiAend  an  -drder  th^i  had' been 
revef,Me&.-- 'S'ee''§'  7iz,-  inf-i-a:'  A  -sfetf-' 
ohd'  ajpipeal  Will  b'e  'disA'iSsed  'as  -f rrv- 
olous  wheii  the  court  of  "review-  cin 
tli6*  first'  apipeal  has  .pa's^ed'  upon'  t^e 
points  raised  by  the  assignments  of 
error  slnd ' no ' "nfeV  evidSfade'tias ' "Been 
submitter.    Be  Kehler,  C'.'C.  A./  16(2 

Fai.-"«74.'j  '■-'•'''"  "■■'■'-  -  '  '■■■'■ 

■'%  eeSv'-  1  JSe  Willianis,'lt)5:'  Fed^ 
906.  -'-  '-  ■■•■'  '  '"■'■•'   ••''   ■'■ 


8i?e  Jemigoil  -Mercantile  Go.-,  C. 
Oi  A.,' 112  Fed.  966.  ■  ' 

8  fie  Richards,  C;  C.  A.,  96  Fed. 
935;  Courier- Journal  Job  Pr.  Co.  v. 
Schaefer-iMeyer  Br. '  Co.,  C.  C.  Al, 
10l'Fed.'i899;  Re  Baker,-  C.  C.  A., 
104  Ffed.  "287':  '  A  petition  unaecom- 
patoied'by  a  transcript  or  any  find- 
ings of  fact  -will'  be'  dismisagd.-  Be 
ThrockiuOrtoni,  C.  C.  1.,  r96"  FWdJ 
656i'!  Thfe  'petition'"should  S^t-'oUt 
th'fe  faet^  or  the  fttidings'  of  fact, 
upon  which  the  •  matters  of  '  law 
sought  to  .be  reviewed  arise.  iSe 
Taft,  C;  G.  A.,  133  Fed.'  511s  Be 
Pettingill  &■'  Co.,  C.  C.  A.,  137  Fed. 
8'40;  Steiher  v.  MaI-sllall',-Ci  Ci  A., 
140  -Fed.  710.  'Gdhtt'a,  'Be'  Baker, 
C.-C.  A-  104  Fed.  287';;  Eeiiiingtott 
oh  Bankruptcy;  §  2949.'  It  hks  been 
held ''fiiat' the  petition  will  be'^  dis- 
missed uifles's  the' record  contains  a 
statement'  or  finding  of  facts,  or 
show^  "iiha't-  thfe  court  did  not  deter- 
riiinei'the  qUestxOnt-siought  to  be  re- 
viewed as  one' -of'  faBti'  Sis'  Pettin- 
gill  &  Co.,  C;  C.  A.;  137' Fed.  840; 
Landry'  v.  'iSan  'AtttoWo'  Br^wlfflg 
AsWn,  0.  C.  A.,  159  Fed:;  700;  Heg- 
nfef  v.':Am;'  Trust  &'  Savi  Bank,  iC; 
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of-  the  petition,  as  if  it  were  an  appeal,  ex^pmU-hj  the  jmdge 
of  the  District  or  of  the  Cireiiiit  Court  of  Appeals;^*  biajt,  it 
has  been  held  that  siieh' allowance  is  hot  necessatyj*  In  then 
absence  of  a  rule  of  Gburt  upon 'the  subject,  no!  bond  or  citation 
is  required  upon  a  petition  for  a  revision.*  Eeasbitable  notice' 
of  the  hearing  ti:;^oh' the' petition  should' be  'g'iveii  to  thfe  Te- 
spondents. 

The  petition  for  a  revision  does  hot  usually  bring  the  J)ri6r 
proceedings  before  the  Circuit  Coitrt  of  appeals ;'  iaot  even,  it 
has  been  held,  the  jurisdiction  of  the  cduft  below  ^vh'en  the 
proceedings  have  been  pending  JheTe  for  some  time.'     Ques- 


C.  A.,  187  Fed.  S99.  See  Johansen 
BrosjiShoe  Oo.  v.  Alles,  C.  C.  A.y 
197  Fed.  274.  In  the  absence  of 
findings  and  a;  transcript  of  the,  evi- 
dence, it  may  be  presumed  that, thei 
decision  was  justified,  by  the  .facts 
proved.  iZe.Boadarmour,;  ,G.  G.  A., 
177  Fed-  379,.  Where  the  facts  sup- 
port the  order,  the  petition  will  be 
dismissed,  although  the|, ground  of 
the  :  decision,  below  ;  was  erroneous. 
Da,vis  V.  Crompton,  0.  C.  A.,  158 
Fed.  735.  3?he  ,  petitioni  must  ,  set 
forth  the  decision,  wliich  it , claims, 
isi  erroneous.  Re  Richards,  Q.  C.  A., 
96  Fed-  935;,2!!e  Taft,  C.  C.  A.,  ,133, 
Fed.  511 ;  Re  O'Connell,  C.  C.  A., 
137  Fed.  838;  and  it  should  be  ac- 
companied by  a  certified  copy  of  so 
much  of  the, record  as  will  exhibit 
the  manner  in  which  thp  questiop 
arose  and  its  determination.  Re 
Richards,  C.  0.  A.,  96  Fed.  935,:  In 
Meyer,  Brps.  Drug  Co.  iv.  Pipkin 
Drug  Co.,  ,C,  C.  A.,  136  Fed.  396;, 
it  was  held  tha<^i  in  the  absence  of 
anyi  rule  of  Court  upon  the:, subject, 
the  petition  would  not  be  dismissed 
because  the  transcript  was  not  cer- 
tified. It  is  the  better  I  practice  to 
have  the  petition- accompanied  by  a 
certified  copy  of  the  opinion  joI  the 
court  below.     This- is  required  by 


the  rules  of'  some  of  the  Circuit' 
Courts.ofi  Appeal,;  wRiohi  also,! (.in 
some  cases,  regulate  the'  practice 
upon  tjieseipetitiogns. -,  See  j»/ra,  ap- 
pendix. Ifc.isinsufiBcientto  set.forth 
the  opinion  p>t  tlw  ecjjirt  below.  'Re 
Richards,  C.  C.A.,  96  Fed.  935.,i:i;he. 
order  ,must  be  recited  in  ij^hp  ipetition, 
or  certified  to  the  court  pf  revie\y, 
Re  iRichards,  G.  C.  A.,  ,9,6.  Fed;  935. 
IJlje  opinion  of  the  court  below  can- 
not be  treated  as  a  finding  flf-jwat-. 
ters  of  factj.unle^^/it  is,  ma,de  a, pait 
of  the  record.  Re  Pettingillj  &;  Co., 
C.  ,&•!  A.,  ,137i  i;ej..,  840;, , but  it  may 
hre,  Ipfiked  into  for  i|he  purpose  of) 
assertfi4ning  ,,^hat  ,prqpositjpn^.,,pf, 
lav?  >vere  ,dete)an,i,ned^,  ,i?e, ,  Pet|;ingiU, 
&.  Co.,  G.  C.  A.,il?7  ?ed>  |4P:;.|S'?,mel 
v.  Dodd,  C.  C.  A„  142  Fed.  .^8. ,  -,!, 
'4ii;e  Abraham,. C.  C.  A.,  93,Fed.^ 

767-_-    •",•.  ~    ,:■• ':   ,■ 

5, Meyer  iEJ^os.  Drug  Co.  v.  Pipkin 

Drug  Co.,  C.,C.  A.;  136  Fed.  39,6,., ,  , 
6 Meyer  Bro^. .Drug,. €p.  y.,Pjpkin 

Drug  Gp.,  C.  p.iA.,  13ei,Fei  396,,, 
T  jBg.  Abraham,  ,C.  C.  A.,  ^3  Fed. 

8  jRe.  ,Pett,ingiIl  &  Co.,  C.  ,G.  A., 
137  Fed.  840.    .  ,  ,_. >,   ,.,..       ,!.,,,, _, 

9 Re  New  Yerk  Tunnel  C?.]f,G,;C. 
A.,  159  Fed..,  68.8j  ;  gee  JJeBacpp,  C. 
C.  A.,  159  Fed.  424.  ^„,. 
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tfeiiS'bf 'fact^ft'Md  of  idife6iy©1)ioB"  baniitorlbe  nfiiS'.rfetiewte'dj 
Tfe'  statute '^reSerftefel  lio  period -of  limitation'  wiihin.' which  a 
petititffi  fbr -iiBviBibji  jkiiSfJte  prfesfeated.'^*  This  is  done  by 'the 
riifes  ^  of' '  Some'  -of  the  Oirotiit '  ©Hwetk  of  Appeals."  In'  the 
absence  'of  saich  a  riale  it  'has  been'  held  that  a  petition -for 
revision  may  and  should  be  filed  within  the  time  usually 
atloW^d  f&r^a]i(appM*]>'S)  the'  Gireiiit^fiourt 'of  "i4ppfe%ls,  nahiely, 
six 'Boioliths' from  the  i'datfedf  the  filing  of  the  order  betew." 
It-  has  been 'held  that '  ietil  'appeal  erroneously .  taken  may  be 
ti-ciated  as  a  petition  of  review:"  "iThe  phrase  "within'  their 
jurisdiction,"  in-  the  grant  of  supervisory  power  to  the  cir- 
e'tt'it 'Gottlrts  of  Appeals^  tiiieatha^Tvithin' their  territorial  juris- 
diefiiott'jarid  they  may,  iipani  a  petition  for  d  review,  reverse  an 


^, ;  M  Elliott >  V.  -TOTppneTj  ■  187i ,  U-  ,,S:  r 
327,  47  L.  ed.  200;  .iSeRosaer,  C.  C. 

C9.,,  ,C.  ,^p.  A.,,  IQl,  I'ejJ,  ,6g9.;,.Be 
Whitener.jC.  C.  A,,  105 ',Fe4,'  180; 
Be  Taft^''j|.",C.  a!,,"  133  '  Fed,'  511,;^ 
Samel'  v,  IJodd,  C.  C.'[i.\  142  Fed.' 
68  • '  Se  Coie^'  'q'.  '  6V>.;  l4C'E^e<f."39^  • 
jRe'iGraes'sler  &  Eeichwald,  C.  C.  A., 
iki"i-6^.  •i7S-,L'i!ife  'Caporiip,  C.  C. 
A.V'i83'i*edV367''  «fee  I  667,  supfra. 
'  iiB'^ 'Goldman',  C.  C.  'a.,  129'Pfea. 
M2;''MtiWoi*a  -^.  'Fourth  'Sti-e^t'I^rsit 
Bkht,  C.C.  A.;  157'F'ea.  '897;  Re 
rkViMAbTtiSi-;;  G.  €.  A.,  196  Fed. 
fiS6,  tM  ■  (ionfirm'sitidn'  of  a '  s^aile.' 
Such  'IJis  ■ 'bteri  hfeld  tO'  'b6'  the'  aip- 
IJo^Jl^MSelit•br  remoVaUof  a  referee  m 
bainhrmptlsy.  1  Birch  *.  Steetey  C.  G. 
A.,  il65.  Fed;.  5iJ7,i   .i- 1  .  '        ,1,'. 

;.,i?Bacojn  V.  Roiberts,  C.  C.  A,,  14.6 
:^ed.  729*.'  ,:i'_,,  .>  1  •;  .0  I  ■  ' 
.,f.}9  In  jthe  gppflnd|,C,ircjiit,  ,|jhe  petir 
tjftRs  ijqusti J}e(  iiled,^d,ser,V|ed  .y^fi^h- 
^n-  teii,.((%ys,  th,e,traijiscript  fiiJedj,|SUttd 
tljs  ,  (;au?e  dockeitied  i-wrj^hwi).  tl^irty 
d?,ysi .[thereafter,  unless  .,tlie  time  is, 
enlarged  b,y  an  pfder. of  the  court. 
TJ(|j,ioeder  of  enlargement , mu^t r|bg 
filed  before  the  expiration  of  the 
time.    C.  C.  A.  Rule  3^,  2d  Ct.,  150 


-Fed,.XIV,  79  0.,  0.  A.  LIV. ;  An  ex^ 
tension  of  time  by  stipulation  is 
ijCifufipi^aent,  iSe  Brown,.  (J,,  C.  A.-, 
1-^4  iff d.  .'3^P;..,|i^fl; primer  of  enlarge- 
mpnt  .^unc^  j>ro-.  titific  canH.ot ,  be,  madp 
excejpt  finder  extraordinary  circum- 
stauceis.  I$id..  ^ep  JJe  Strobel,  C,. 
C."A.460' Fed.'  916.        ;,'    "    '    ■  ' 

'  M  fie 'Holmes,  C.Cl  'A'.,  142  Fed. 
Mfl'R^  Yourigstrom,' C.  C/a.,  153 
Fed.  ;^8.'  See  !^![eye^  6ros.  Drug  Co.  - 
V.  Vv^va.  Di-ug  Co!,'  C  'C.  A.,  136 
Fed.  396;  Sfee-  Blanchard  V:  Am- 
iflirtaS,'  G:  a.' A.,-183  Fed.  556.  Laches 
may  be  a  ground'  for'  rgfusiingcostSi 
although'the  petition  is  filed  before 
the  feix-'monthis' Tiavg  expired.  I'lte 
EndlaEiJ  C-  G.>,A.i  :192  Fed.  ;762.  Asa 
order  directing  that  th^  pstitipnei; 
be  imprisoned  lualess  hp  filed  an  ac- 
count before  a  certain  date  will  pot 
t^  set^^idp  upon  a  npe^itiojn^,  filed 
llpfqre  jth^t  jdajj,  "»^^cn  there  .appears 
tO;bepno  prr,Qr  in  directing  the  filing 
of  thp^  ^ccckuijit,  Sf'po^of^^  V.  Sunseri, 
Q,|, C.-'a'., ''Jl,84'',,:F^d,  '71^',, ,!3fv,Gau-' 
dptte  V.  Grah^rn^C.  d,l,A.,  l,64',F]Bd, 

„  IS  fie  Abraham,  .pf„C,  A.,  93  Fed. 

piaared) ;  Chesapeake  Shoe  Co.  v. 
Seldner,  C.  C.  A.,  122  Fed.  593;  Re 
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order  of  a  Pistrict!  Court  in  bankmptcy  wlien  an  objeetioji 
to  the  jurisdiction,  was  nlade  feeloWj  ifi  iJiat  was ;  nott  the  onjly 
objection,  and  the 'court  did  not  ground  its  decision  ;Ui)0n-a 
want,  of  jurisdiction."  It  has  been  said  ■  that;  they  cannot wtkm 
pass  upon  a  constitutional  question  raisfedi  by  a  petition  for^a 
revision.", 

§  669.  Review  by  the  Supreme  Cowrt ,  of  the  United 
States.  The  Supreme  Court  :of  the  United  States  is  "invested 
with ;  appellate  jurisdiction  of  controversies  arising  in  bankj- 
ruptcy  proceedings, from  the  courts  of  bankruptcy  from  which 
they  .have  appellate  jurisdiction  in  other  casesj. :  The  Supreme 
Court  of  th©' United  States  shall  exercise  a  like  jurisdiction 
from  courts  of  bankruptcy  not  within  any  organized  circuit  of 
the  United  States  and  from  the  Supreme  Court  of  the  Dis- 
trict of  Coiumbia."^^    It  seems  that  the  Supreme'  Court  of  the 


Williams'  Estate,  C.  C.  A.,  156  Fed. 
934;  Bryan  v.  Bel'iiheiiiier,  181 'U. 
S.  188,  192,  193,  45  L.  ed.  814,  815, 
818;  Holdeh  y.  Stratton,,  191  U.  S. 
115,  119,  48  L.  ed.  116,  118.  Contra, 
Dicka,s  V.  Barnes,  C.  C.  A.,  140  Fed. 
849.  See  supra,  §,259.  A,. stipu- 
lation that  two  petitions  for  a 
reyision  with  the  transcripts  upon 
the  same  be  printed  in  one  appeal 
book,  .does  not  waive  any j  legal ,  ob- 
jections to  either  of  them.  Re  Stro- 
bel,  C.  C.  A.,  160  Fed>  916.:    ..  „  .    . 

16  Bryan  v.  Bernheimer,  181  Tj.  Si 
188,  45  L.  ed.  814;  Be  Seeboldj  C. 
C.  A.,  105  Fed.  910.  i 

njBe  Abbey  Press,  C.  0.  A.,  134 
Fed.  51.      '' 

§669.  130  St.  at  L.  544,  553, 
55'4,  §  24.  In  any  strictly  Issuable 
cbnti-bvei'syi  arid  perhaps  in  all 
cases,  it  seems  that  an  appeal  lies 
to  the  Supreme  Court  from' the  de- 
cision upon  an  appeal  of  a  Circuit 
Court  of  Appeals  in  a,  controversy 
arising  in  bankruptcy  proceeding, 
where  the  appellant  has '  claimed  a 


title,  right,'  privilege  or  immunity 
under  the  Constitution  of  the  -Unit- 
ed States,  or  any  treaty  or  laW  there- 
of, or  a  commission  or  authority  Ex- 
ercised thereunder,  a;nd  the  depision 
was  against  the  saine,  Hutqhinson  v. 
Otis,  190  U.  S.  552,  47  L.  ed. ;ii;r9; 
for  example  when  a. trustee  in  bank- 
ruptcy  has  claimed- .that  .full  ilaitii 
and;  credit, to  the  satisf aqtion  of  a 
judgment,  forbad^  the  ^allpjy^ance,  of 
the  proof  of  a  debt,,  Ibid.  Wli^re 
an  £ict;ion  by  a  trustee  in  .fe^nk;- 
ruptcy  ;  against  the  bankrupt  and 
others  has  been  removed  to  the  .Dis- 
trict, Court  of  the  United  States, 
because  of  a  difference  of  citizenship, 
the  decision  of  the  Circuit  Court  of 
Appeals  is  final.'  Speiicer  v.  DiipTan 
Silk  Co.,  191  U.  S.  526,  48^  L:  ed. 
28T.'"  The  Court  of  Bankruptcy  has 
po\ver  to  determine  whether  an  indi- 
vidual, First  Nat.  Bank  v.  KMj^',  186 
U.  S.  202,  46  L;  ed.  1 127,  or  a  cor- 
poration, Columbi'4  Ji'oh  Works  v.' 
Natiohal  Le&J^  Co.,  C.  C.  A.,  64 
L.E.A.  '645;'  127-  Fed.'  99,  is  subject 
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United. .  States  cam \  review  decisions  ,  in  bankruptcy  of  the 
Supuemje  ...Gouit  of , ;  ithe  District  of  ;  €olTimWaj  in  the  same 
cases-  lin .  svhiehi  -  the  GireTiit  Courts  of  •  Appeals  can  ■.  ifeviiew 
thsiideeisions  of  thei  lOourts  of  Bankruptcy  within  their  juris- 
diction.'' , ;  f'From  I  a;iiy  fimal  decision /of  a  Court  of  Appeals, 
allowing, ibrj. rejecting, a  claim  under  this  act j.  an  appeal  may 
be  had  underi , such  rules  and  within  suchi  time;  as  may  be 
prescribed;  by  theriSupEemei  Court  of;  the. United.  States,  iri 
the  following  cases  and  no  other:  l.i'^here  th©!  amoimt 
in  controversy  exceeds  the  sum  of  two  thousand  dollars, 
and  the-  question  involved  is  one  which  might  have  been 
taken  on  .JappeaLor  writ  of  error  from  the  highest,  court 
of  a  -Sftafelto  the  -  Supreme  Court  of  thei  United  i  States ;  or,. 
2..iWhere)Somet  justice  of  the  Siipremie  •  Court  of  the  United 
States  shall  certify -that  in  his  opinion  the  determination  of 
the  qufestion;  or  questions  involved  in' the  allowance  or  rejec- 
IJiPn?  of ,  smch  claim  is  essential  ito '-a  uniform  construction'  of -this 
act,  throughout ithd  United  States."*'.  There  is  no  appeal  from 
an  order  by  ,theiiDist|jict  Court  of  the  United  .States  for  Porta 
Ri-CGi -rejecting  la' claiml  in- bankruptcy.*  An  ordei' ; denying  a 
claim  of  Isiet- off  may  be  reviewed  after  its;  affirmance  by  the 
Circuit  Court;  of  Appeals^?     ControversiesMmay.be  certified:  to; 

j.'iinv.'    Ji    r)SiJl)   VT'-''-.    !il         -^i!i;.<  .,'      \"      '::.....)        .    -.-..i,- 

to,jl)e_  adju,d||Cajtedja,  b{U)l}a;upt,  an(^  trict  Court,,  j^hich  d^p,  not  a,llo-)y. 
wi^ether  a  party  .in^  adverse  posses-  .  or  reject  a  claim,  iHolde^n  y,.  Strat- 
sion  of  propeHy  asserts  a  claim  ton,  191'  Xi.  S.  115,  48  L-.e^.  116, 
thWfeto,  which  'is  'Werety'  coiyfable,  nor  wlierfe ' clkims '  are'  rejected  upon' 
MuelleiJiv.  Nugent,'a'84'U.-S.  1,  46  general  principles  of  law,  broad 
L.ied.i-405iilC6naequentlyvrthei  deci-  ::enough-to  siiBtaia:thpm,fwithout  any 
siioflsj.  qfothgt  nifit);ic,<?i  Courts  upon  :,.J"^*pi^epp.e., , to  , the,  provipions  of  -the. 
these'  questions    *re   reviewable   by  ,    bankruptcy  law,  where  it  was  con- 

the ,  Oirfiujt .  ppprts.,  ofi  Appeals  ^n*  '  ^^^^  .*%*  f.  ^^'^^  M  \S^^f^^ 

■,,',',        •    _j^j-  i  1     X    j.1.  by  a  discharge.   Friend  v.   Talcott 

caginot  be  [taken  jumiediartelv!  to  fthe-  J^-    „w'j~»^-..    •  '  '  '■  .".J'.vJtU.'s 

_   ■    ;     ,  j^,     TT  -i,  i  ci  i  228  U.   S.  2.7.     An .  appeal  will  lie 

Supreme  .Court  ofitheiiUnited- States.-  v'     -        .  U'    "'   -I'i*?!'          .  ,■ 

'^                             •         „    „           „  where  an  inter.venor  had  asserted  a 

Mueller  v..iN*ig6nti.'a84  U.' S..  1, '46'  •„i,i-'4:. '   *'   '■    i    '.''-iV     ''''■'. 

°      '                  (         -  right  to  property  in  the  possession 

L.  ed. '405,''    : 'v  '"       '         of.'tiie  trustee,  Hougbton'y.  Burden, 

■  2  AMufem  v.:  Shufel-dt- '  181  U.  S.      gZg  U.  S;  iai ;  but  not  froin  a  jiidgl 

575,  ^5  L.  ed.  1009;  Re  MMssachu-'      ment    g'raiiiing.  or    denying   a   dis- 


S,  '^97  Hi  S;  4'82,.  487;'i9''L.^^d.  cliarie.     James  v.'  Stone,  I??  U.  fe. 

84'5,84g:'       ■-"  _  ,      "'      ''    '''■''  410.          /''','      ;      '        ,'' 

SSOm.  'at'Ii.  544; '854,'  §  25. '  Sefe  '  *  Tefft, 'Weller '  &  Co.  y.  launsuri, 

m/^,'g''g&2f'bu|l!  Wfironila  deoi-  222  U.  S.lfi,  56''L.e^:,',li8.  "' 

siM"  lipoii '  a  j^'ihiion  \ot  the  revi-  «  Western  ^Ti^'/*   Tiiiiber^  Co.   v. 

sion  of  a  decree  or  order  of  a  Dis-  Ed'bwn,  i'96  U.  S.'502,  49  t.  ed. 'STf.' 
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the  Supreme  Court  of  tbe  United  States^  frranotber  courts' of 
the  United iStateS).  and  the  former  cburt:inay  exiercise  jurisdic- 
tion thereof  and  issMe:wri-ts  of  certiorwri  piitsuant  toithe  pro^ 
visions  of  I  the  United  States  laws  now  in  force  or  such  as  may 
be  hereafter  enacted.*  An  adjudication  of  bankrkptcy  or  the 
denial  of  such  an  adjudication,  which  is  based  upon  the:  verdict 
of  a  jury,  granted  as  a  matter  of  right,  caii'  only  be  reviewed 
by  writ  of  error  aind  not  by.  appeal^''  The  "time  withiii  which  a 
writ  of  error  to  a  judgment  or  decree  of  a  state  court' may  be 
obtained  from  the  Supreme  Court  of  the  United,  States^ 'or  an 
appeal  tafeen. thereto  from  a  District  Court  of  the  ^ United 
States,  is  two  yed,rs  from  the  entry  of  the  sanie;  in  bankruptcy 
as  in  other  cases ;  'Jbut  where  the  appeal  istaken  solely  because 
the  jurisdiction  was  at  issue  in  a  case  in  a  District  Court^  siioh 
question  must  be  certified  at  the  term  at  which  the  judgment 
or  decrees  was  entered.'  "Appeals  under  the  iact  to"  the  Su- 
preme Court  of  ithe  United  States  from  a  Circuit  Court  of 
Appeals,  or  from  the  Supreme  Court  of  a  >  Tdrritory,  or  from 
the  Supreme.  Court  of  the  District  of  Columbia,  or  from  any 
Court  of .  Bankruptcy  whatever,  shall  be  taken  within 'thirty 
days 'aifter  the  judgment  or  deer eey  and  shall  tbe  allowed  by 
a  judge  of  the  court  appealed  >  from,  or  by  a  justice  of  the 
Supreme  Court  of  the  United  States.  In  every  case  in  which 
either '^arty  is  entitled  by  the  alct  tb  take  all 'appear  fo  the 
Supreme  Court  of  the  United  States,  the  coii'rt'from  which  the 
appeal  lies  shall,  at  oj:  .before  th^  time,,  of  entering  its  judg- 
ment or  .decree,  .make  and  file  ai.finding  of  the,, facts,, and  its 
conclmsions  of  law  therbon,  stated .  separately ;  and  the  record 
transmitted  to  the  Supreme  Court  of  the  United  States  on  such 

6  30  St.  at  L.  544,  554,  §  25.    The  U.  S.  18;  46  L.  ed.  413;  Holdenv. 

judgment?  and  orders  of  the  Circuit  Strattdn,  191  U.  S.  115,  119,  48  Ij. 

Court  of  Appeajs  in  all  cases,  and  ed;  116,  118;  in  ay.  be  revised  by  cer- 

all  proceedings  in  bankruptcy,  where  tiorati.  ^,  Sefe  tW/raj  :§::689.  .           '1 

they  are  otherwise  final.  First  Nat.  1  Frederic  L.  Grant  Shoe  .  Co,  v. 

Bank  v.  Klug,'  186  U.  S.  202,  46  t.  W.  M.  Bwird  Co.,  203  /U;  S.  502,  51 

ed.  Il27 ;    including   decisions   upon  L.  ed.  ,292;:                          ,     , 

petitions  for  review,  Bryan  v.^  Bern-  8,U,:Sw.p.  S.,  §•  1008;  infrxjii  §  698.. 

heimer,  17'5U.  S.  724,  44L.  ed.'SSS;  9  26    St.    at    L.    827 ;    .Colyiin    y. 

Mueller,  v.  Nugent,  18Q.U,,S.  6,40,  45  City  ofc  Ja.ck?p|ivi41e^,  15a,D.i,S.i  456, 

ti.  ed.  711;  1^4  U.S.,  1,  46  L.,ed.  405;  39  L.  ^d,,  1053;  Tljp  B?i^onne,  ,159 

Louisvjlle  Trust  Co.  v.  Comingor,  U.  S.  687,  40  L.  ed.  3.06,  infra,  §  888. 
181 -U.,S.  iB2,0,  45  L,  ed.  1031;  184 
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sppfeal  shall  Gcnaisist  omiy  f  of  tEe  ''pteaflings,  ■  tke!  JtidgMent'  >  or 
Secreej  the  finding  of  f  ac*sV  ^  and  the  ■conclusion -oiilaw."  " 
It'see'maiitiiait'for  the  pii'f poises  of 'a'' review  iwrthis  raethody  the 
dliferent' 'applicatiotas  in  bankruptey  are  all  treated  as  ipaartsjof 
the  same  proe0eding,  and  that  theife  can  be  no  ^review 'ofe  any 
of  ( tketti  by  the  Supreme  Gonrt  of  the  United  .Sta;tes  upom  a 
Certificate  of  ■jurisdiction  until  aftet  the  bankrupt's  discharge.** 
BMitt-wh'ere  a  claimant  or  ithe  trusted '  proceieds'  by  an  original 
billini  equity  filed  in  a  district  or  CiTCuit  of  'the  i  United 
States,  thei'SupTeine  Coixrt  may  review  the' final  decree  in  that 
suit'upon  a  certificate  that  there  is  a  question  of  jurisdiction.**- 
'■Am  aippeal  from  ^a?' (final  decision  of  a  Gircuit'Goiirt  of  Ap- 
peals^! allowingior  rejecting  a  claim,  inust  be  taken  within  thirty 
days  affer  such,  j-udgment  or  decree;**"  "A  petition  for  a  reheat- 
ing^nfiied  after  the  expiration  of  4hat  timej  does  niot'^xtend  the' 
time  to  appeal.**  !N"o  appeal  lies  from  an  order  'denying  a 
petition  for  a. rehearing.**  "A  final  judgment  or  decree  in  any 
stilt  in  the  hi  Aest  cbui't  of  a  Stat^"iQ  which'  'a  declsidn''in  the 
suit,  could  be,  had,  where  is .  drawn,  in  question  the  validity,  of 
a<trea,ty  pr  statute  oif,  or  ap,  authority  .exercised,  under,  the 
United  States,  .and  the  decision  is  against  their;  validity •;  or 
where  is'dHiwil  in  question  the  validity  oi  i.  st^ttite  df.'  oir  an 
attlihority"  exercised  under,  ^ap^y  Statie,  pn.  the  groui|d  bf  their 
Ijeing -repugnant,  to  thei,,(3oiHstitutjiony  treaties,  Qr;4laws,,,of,,iihe, 
United  Statesy-and  the  idecisibn  is  iriifav'or'of  their  validity; 
or'  wh^rb  atty  title,  right,  'pfivil^gei  or  iinihunity  is  claimed 
under '  the  pbnstitutionjj-.Oir  any  1;^r^e|,tyj  .or  statiijIj^.Qf,  qrjCpjn-, 
mission, -held  or  authority  lex&rcised  iuader,  the  United  (States, 
and!  the  deeision  is  agaitast  the  title,  right, -^iHivilege,  or  im- 
murilliy  Ipebially  set  up^or  cKimed'^'by  either' party,  ixnder'  such 
Cbhstitutioii,  treaty,  sljatute,,  commission,  pr,  ay thprity,  may  bg, 
rerpxamined  andTeversedtioriaffirmedidn  the  Supreme  Court 

.  10  General  Order  XXXVI.-  Where  W  Use  'Jaobbsj   C.  O.'  £.,  99   Fed. 

no  i  sucih  I  findings    aid    concluSi'dilk  539^'      '     '  "  •'^    '-    "■'• 

we're  made  or  requested,  the' ap^peal'  '  aiUonb^y- v.  .Mirs*  Nat.  Bank,  aOS 

ahouldi -be  fdiamisSeA     Ghapm'an^  v;  tTJ  S.  141,  51  L.  ga!"l2^.      •'            ' 

Bioweri,  207  F.  S.-89,  52-L.  e(d.  11'6;'  iiCoiibby  v;'it'irgt  Natl' Ba'nk,  203' 

11  See  Leggett  V.  Allen,  no  U,  S.  U.  S.  141-,  51  L.  ed.'iaSJ'     '    ■       ■ 

74],  28  L.  ed.  313;  Ingersoll  v.  Bon-  IB  Conboy  v.  First  Nat'j'Baiik,  203 

roe,  154  U.  S.  645,  38  L.  ed.  1091.  U.  S.  141,  51  L.  ed.  128. 
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upon  a  writ 'of  error.  The  writ  shall  have  the  same:  i effect  a^ 
if  the  judgmem.*  or  decree  complained  of  had  been  rendered 
or  passed  in  a, court  of  the  United  States.  The  Supreme  Court 
may  reverse,  modify  or  afiii^ai  the  judgment  or  decree  of  such 
State  court,  andirmay  at  their  discretion  award  execution,  or 
remand  the  same  to  the^  court  from.'  which .  it  was  removed  by 
the  writ."  **  Under  former  bankruptcy  laws-  it  was  held  that 
under  this :  statute  ,the;  Supreme  Court  might  review  the  final 
judgments;  or  decrees  of  a  State  court  which  refuse  to  i  give 
proper  effect  to  a  discharge  in  bankruptcy ;  ^"^  which  refuse  to 
give  proper  effect  to  the  statute  of  limitations  as  to  suits  against 
trustees;  **  and  which  refuse  to  give  proper  effect!  to  a,m  order 
for  a  sale  in  bankruptcy ;  *'  but  not  .of  a  judgment  or  decree 
which,  erroneously  gives  too'great-ieffectto  a  discharge ;  ^''  nor  of 
a  refusal  to  open  a  decree  so  as  to  allow  a  defendant  to  plead  a 
discharge.** 


16  U,  S.  R.  S.,  §  709;  infra,  §  692. 
The  Supreme  Court  of  the  United 
States  may  review  a  final  judg- 
ment'or '  decree  of  a  State  court  in 
an  action  by  a  trustee  to  recover 
asspts  of  the  estate,  Eector  v.;  .City 
Deposit  Bank  Co.,  200  U.  S.  405,  50^ 
L.'  ed.  527;  Eau  Olaife  Nat.  Bank 
V.  Jackman,  204  U.  S.  522,  51  LJ  ed. 
596;  Miller  v.  N.  0.  Acid  &  P.  Co., 
211  U,  S.  496;..but  ,n,ot  a  judgment, 
of  a.  State  court  that  an  order  set- 
ting aside  toabankritpt  certain  land 
as  exempt  was  res  adjudicata  in  an 
action  of  ejectment  by  parties  who 
had  bought  the  same  at  an  execution 
sale,  made  subsequent  to  the  filing 
of  a  petiti'oii  of  voluntary  bank- 
ruptcy. Smalley  V.  Laugenour,  196 
U.  S.  93,  49  L.  ed.  400. 

WDimock  v.  Eevere  Copper  Co., 
117  U.  S.  559,  29  L.  ed.  994;  For- 
syth V.  Vehmeyer,  177  U.  S.  177,  44 
L.  ed.  723;  Palmer  v.  Hussey,  ,119 
U.  S.  96,  30  L.  ed.  362.  See  Win- 
chester V.  Heiskell,  119  U.  S.  450,: 
30  L.  ed.  462. 


18  Traer  v..  Clews,  115  U.  S.  528, 
29  L.  ed.  467. 

19  Factors'  &  Tr.  Ins.  Co! '  v.  Mur- 
phy, 111  U.  S.  738,  28  L.  ?d.  582; 
iSTew  Orleans  S.  F.  &  L:  Co.  v.  Dela- 
more,  114  U.  S.:  501,  29  L.  ed.  244. 

20  Linton  v.  Stanton,  12,  Hpw.  423, 
13  L:  ed/i050.  '   '  '     '    "    '•' 

21  Wolf  v.  Stix,  96  U.  S.'54],  24 
L.  edj  640.  But  see  Wiitehester  v. 
Heiskell,  :]9  U.  S.  450,  30  L.  ed. 
462.  See  also  Van  Norden  v.  Ben-, 
ner,  131  U.' S.  cxlv,  24  L.  ed."  247';' 
Scott  V.  Kelly,  22  Wall. '57,  22  L. 

;ed.  729;  Boatmen's  Sav.  Bank  v. 
State  Sav. ,  ^ss'n,  114  U.  S.  265,  29 
t.'  ed.  174.  Under  the  act  of  1867 
it  was  held  that  the  Supreme  Court 
might  review  in  certain  cases  the 
decision  of  a  State  court  against 
an  assignee  in  bankruptcy  who 
claimed  title  to  certain ;  property:' 
Williams  v.  .Heard,  140  U.  S.  529;. 
35  L.  ed.  550.  But  see  McKenna  v. 
Simpson,  129  U.-S.  606,  32  L.  ed. 
771.  •        ,  . 


